STATE OF NEW YORK
DEPARTMENT OF PUBLI C SERVI CE

CASE 99- E- 0508 - In the Matter of the Rules and Regul ati ons of
t he Public Service Comm ssion, Contained in
16 NYCRR, in Relation to Conplaint Procedures
--Appeal by M. Joseph Benesch of the
Comm ssion Determi nation in Favor of N agara
Mohawk Power Corporation, filed in C 26358
(972006)

COWM SSI ON DETERM NATI ON
(I'ssued and Effective Septenber 6, 2001)

This is an appeal by M. Joseph Benesch, the
conplainant, to the Comm ssion froman informal hearing decision
dated March 18, 1999, in favor of Ni agara Mohawk Power
Corporation (NWPC), the utility. The informal decision found
t hat conpl ainant was properly billed on the utility' s smal
comercial rate, Service Classification (SC) No. 2, since
March 1991, for service to a building in which he resided and
al so mai ntained a tackle shop.! For the reasons discussed bel ow,
we reverse the informal decisiBn and grant the conplainant’s
appeal .

BACKGROUND

Conmpl ai nant mai ntai ns that he purchased the property on
which the building in question is located in 1983; initially, he
and his famly resided for several years in a nobile home on the
property; and in April 1990, conpl ainant noved into the two-story
per mmnent house he built (on the site previously occupied by the

nobi |l e hone), which, in addition to serving as his residence,
houses a bait and tackle shop;? the disputed account is for this
buil ding. There are two otherDbuildings on the property whose
conbined el ectric service, at |least since at April 1992, has been

! The account whose service classification is disputed is
No. 1538-3524-003-111-1.

2 Informal Decision, p. 3.
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separately metered and billed on SC No. 2;°% these two buil dings
al so apparently were billed at SC No. 2 prqgr to
April 1992 under a different account held by conpl ai nant.
Information in the file indicates that these two buil dings have
been used as a fish cleaning station and a bunkhouse,
respectively.?

TheDdisputed account was originally billed on the
Resi dential and Farm Service Rate, SC No. 1, until March 1991.
In March 1991, conpl ai nant nmade an inquiry to Departnent of
Public Service regarding the appropriateness of the rate then
being applied to his other account (that for the other two
buil dings on his property). By letter dated March 19, 1991, the
utility both confirmed that SC No. 2 was correct for the other
account, and stated that the building in which conplai nant says
he resided and maintained the bait and tackle shop, then billed
at SC No. 1, should also be billed at SC No. 2. The only
i nformati on avail abl e about the basis for the utility’ s decision
to change the billing of this account in 1991 is a handwitten
report of a utility inspection of conplainant’s property on
April 3, 1991, which states:

He [ M. Benesch] volunteered to show nme around his
property. The nearer building is predomnantly a
store, storage roons and guest roons which are on the
second fl oor.

He then took nme to his cabin which he said was used by
famly nmenbers. However, the key tag promnently said
‘“Rental Cabin’. The cabin was small but had ei ght (8)
bunks, a bath and a kitchen area.”

d

3 Service began to this account for the two other buildings,

No. 1532-3524-004-459-1 on April 2, 1992. The two buil dings were
al ready receiving service at SC No. 2 in 1991, but not under this
account nunber.

* Infornmal Decision, p. 4.

® An August 12, 1997 menorandum fromthe utility to a Departnent
of Public Service staff nmenber, responding to the current
conplaint indicates that the utility also did another
investigation in md-June of 1991, “which confirnmed the original
rate investigation findings.”
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Conpl ai nant began the current conpl aint proceeding in
January 1997, when he again contacted NMPC concerning the
propriety of the rates assigned to his accounts.® By letter
dated January 18, 1997, conpl ai nant questi oned t He utility’s
charging himthe nonresidential rate for the building in which he
resides and also carries on what he characterized as a small
seasonal business (the bait and tackle shop). By letter dated
February 5, 1997, conplainant submtted the dispute to the Ofice
of Consuner Services (OCS, then referred to as the Consuner
Services Division) of the Departnment of Public Service.

In a February 24, 1997 response by the utility to OCS
staff, the utility first stated that “the issue of the

appropriateness of the rate classification . . . has been in
di spute since 1991, possibly earlier,” and then said:
[1]f . . [M. Benesch] can prove that he resides at

the location in guestion and does not intend to operate
a business that utilizes space of nore than 50% we
will extend a residential rate to him If the building
is vacant and/or not used as a residence, he nust
remain on the current rate, which is not specifically a
busi ness rate.
According to an internal utility nmenorandum dated
March 27, 1997, which was submtted by NMPC to OCS prior to the
informal hearing, two utility representatives net with
conpl ai nant and i nspected his property on March 26, 1997. The
menor andum briefly states the factual findings of the utility’s
investigation as follows: The dinensions of the two-story house
were 28 by 52 feet, a total of 2,912 square feet; the second
fl oor contained four bedroons (three of which were noted as
unoccupi ed except for “m scel |l aneous storage”), a living room
with kitchen area, a full bathroom and two half-baths. The

first floor consisted of a 14 by 28-foot garage, and a 38 by

® Apparently conplainant first questioned the rate for account
1532- 3524-004-459-1 (the fish cleaning station and bunkhouse)
asserting that the these buil dings were vacant and not used for
business. The utility’s response, dated January 10, 1997, stated
that this account did not qualify for a residential rate.

- 3 -
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28-foot tackle and bait shop, which was noted to be “cl osed for

the season but full of inventory.” There were “several smal
signs...attached to the front of the building,” as well as road
signs reading, “The Fish Butcher,” “Lake Charters,” “Lodging,

Cable TV, Vacancy,” “Sports Wrld, Fish & Deer, and Taxi derny.”
There was a “large, asphalted [sic] parking area in front of the
buil ding.” The nmenorandum al so notes the existence on the
property of the two other buildings whose service was billed, on
a separate neter, at the SC NO 2 rate. O particular

i nportance, the March 27, 1997 nenorandum al so states that, “the
commerci al operation appears to be exclusively run by M. Benesch
and the one room area used by the commerci al operation does not
exceed 50% of the total cubical content of the building.”

The nmenorandum which does not state a concl usi on about
the proper rate for the building, then refers to “Electric Rate
Bul letin No. 12, Conbi ned Residential and Conmercial Service,”
and states that this bulletin “interprets Special Provision Ato
be applicable only when the premises is ‘primarily intended for
residential purposes’.” Also referring to the bulletin, the
menor andum conti nues: “A commercial front building used jointly
for comercial and residential purposes is not deened to be
‘“primarily for residence purposes’.” Copies of sketches by one
of the utility representatives, as well as of photographs taken
in Cctober 1996, acconpany the nenorandum

On April 9, 1997 and April 18, 1997, conpl ai nant
contacted staff and asserted that, although a utility field
i nvestigation had confirmed that the building should be billed on
the residential rate, the utility had taken no action to correct
the billing. On April 21, 1997, the utility wote to conpl ai nant
stating:

Qur inspection of your facility fromFall 1996/ Spring
1997 and other visits . . . lead us to support our

| ongst andi ng opinion that your facility is not
primarily for residential use. Every indicationis
that for the mpjority of the year, the facility is used
for comrerce associated with the |ocal area.’

O

The file contains copies of photographs that acconpani ed the
letter.
(conti nued)

7
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On April 25, 1997, conpl ai nant requested an infornal
hearing. Because a service application m ght have provi ded
useful information, the hearing officer, prior to the informal
hearing, asked NMPC whether it had obtai ned an application for
service from M. Benesch. However, NMPC was unable to | ocate any
such application. On August 13, 1997, the informal hearing was
hel d. The hearing decision, issued on March 18, 1999, said that
under Special Provision A of the utility’s SC No. 1 tariff, in
order to be eligible to receive service at the residential rate,
it was necessary for conplainant’s premses to be primrily
i ntended for residential use. The hearing officer concl uded,
based on the anobunt of space “devoted to comrercial activity in
relation to the residential space,” the photographs of the
exterior areas of the building, and the utility's inspection
reports, that M. Benesch’s account was properly billed on the
smal|l comrercial rate, SC No. 2. |In addition, the hearing
officer rejected conplainant’s argunent that he was entitled to
the SC No. 1 rate on the basis that the tackle shop had been
cl osed since Novenber 1996. She noted that, given the continued
presence of signage and inventory on the prem ses, there was
insufficient evidence to establish that the business was cl osed
per manent|y.

RELEVANT TARI FF PROVI SI ONS

The utility s tariff provides that Service
Classification No. 1, Residential and Farm Service “is Applicable
to Use of Service for:

Si ngl e phase residential purposes, in an individual
residence and in an individual flat or individual
apartnment in a nultiple famly dwelling; residential
purposes in a room ng house where not nore than four
roons are available for rent; single phase service to
religious bodies when required by |aw, and for single
phase farm service when supplied through the farm
resi dence neter.?®

O

(conti nued)

8 P.S.C. No. 207-Electricity, Leaf No. 78.
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states as

Special Provision Ato the utility’s SC No. 1 tariff
fol | ows:

Service under this Service Classificationis primarily
i ntended for residential custonmers residing in
i ndi vidual dwelling units.

1. Wen m nor professional or conmercial operations
are conducted within the individual dwelling unit,
service under this Service Classification wll be
permtted providing all of the follow ng three
qualifications are net:

a. The m nor professional or commerci al
operations nmust be exclusively by the
residential custonmer residing at the
i ndi vidual dwelling unit served. Use of the
prof essi onal or conmercial area by anot her
pr of essi onal person or persons in addition to
the resident disqualifies the electric
service under this Service C assification.

b. The area used by the m nor professional or
commerci al operations does not exceed 50
percent of the total cubical content of the
i ndi vi dual dwelling unit.

C. Not nore than two (2) roons of any size are
contained within the 50 percent cubical
content of the area used for professional or
commer ci al operations.

Resi denti al custoners having professional or commerci al
operations wthin an individual dwelling unit that do
not nmeet all of the three qualifications nust take
service under the General Service Cassification. Such
custoners, however, can elect to separate the

el ectrical use between the residential area and the
area used for professional or commercial operations and
to have the Conpany set an additional meter. The neter
used to neasure the electrical use in the professional
or commercial operations area will be billed under the
General Service O assification.?

O

° PSC No.

207, Leaf No. 79.
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PO NTS ON APPEAL

On appeal, conplainant argues that the hearing
officer’s decision erred in the foll ow ng respects:

(1) Conplainant should be billed at the utility’s
residential rate for the building he uses both for a residence
and a seasonal bait and tackle shop because his nonresidenti al
use of the building does not exceed the [imts set by Speci al
Provision A of SC No. 1. He maintains that the utility’s own
docunents show that he satisfies the tariff criteria, referring
to the utility’s March 27, 1997 nenorandum He asserts that the
hearing officer msconstrued the signs the utility contended had
mar ked the prem ses as comercial in nature, which he says
referred principally to the two other conmmercial buildings on his
property (whose commercial billing he does not dispute). He also
argues that NMPC s tariff does not include such criteria as
parking lot size (or the materials it is conposed of) as
determ native in establishing nonresidential use, pointing out,
as well, that the I ot has been cordoned off from public access.
He al so contends that, while he resides at the prem ses on a
full-time basis, his business is open only during the sunmer
nonths and for [imted hours.

(2) The hearing officer confused his case with soneone
else’s, citing the fact that the informal decision states that he
said he had “honme offices in the basenent and a barber shop in
the living room”' He subnits ten photographs of the inside and
outsi de of his hokd and property.

(3) Conpl ainant asserts that his account had been
billed on the residential rate until 1991 and that the utility’s
action in changing it to the coomercial rate (SC No. 2) at that
time was retaliation against himfor running for public office

agai nst a personal friend of a utility supervisor.
The utility did not respond to conpl ai nant’ s appeal .

¥ Informal Decision, p. 4.
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DETERM NATI ON

The central issue in this matter is whether
conpl ainant’s account for the building in which he resides is
entitled to be billed on the utility’s residential rate,

SC No. 1. W conclude that the degree of nonresidential use at
conpl ainant’ s residence, as docunented by the utility foll ow ng
conpl ainant’ s January 1997 conplaint, conplied with the utility’s
limtations on such use at prem ses receiving the residential
rate, and therefore the informal decision should be reversed.

Speci al Provision A of SC No. 1 established three O
specific limtations on conercial or professional use of a
dwel ling served at SC No. 1: no involvenent in the
nonresidential activity by anyone other than the residenti al
custoner; no nore than 50% of the “total cubical content” of the
dwel i ng used for nonresidential purposes; and not nore than two
roons used for the nonresidential operation.

The utility’s position, as described in the infornal
decision, is not that conplainant’s building, in 1997, violated
the three specific limtations established in Special Provision A
on perm ssible nonresidential activity within a residence served
at SC No. 1, but rather that the primary purpose of conplainant’s
bui |l ding was commercial, and, therefore, the fact that the
buil ding met the three specific criteria was irrel evant.

We do not find this approach to be warranted by the
tariff |l anguage. The statenent in the prelimnary |anguage of
Special Provision A, that SC No. 1 is “primarily intended for
residential custonmers residing in individual dwelling units” does
not establish any test separate fromthe three specific
limtations established in the Special Provision. The hearing
officer refers to conplainant’s use of signs as justifying the
conclusion that the building was primarily used for commerci al
pur poses. However, the utility’'s tariff does not provide that
use of signs or changes in the physical appearance of the

1 |'n view of this conclusion, there is no need to discuss

conplainant’s second and third points on appeal.
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bui l ding are circunstances precluding service at the residenti al
rate. In addition, two other buildings on conplainant’s
properqj (a bunkhouse and a fish cleaning station) are

nonresi dential and are billed accordingly, and it is clear that
many of the signs refer to them W note that the utility’'s
tariff does not preclude billing at SC No. 1 for a residence

| ocat ed adj acent to nonresidential buildings (separately netered)
bel onging to the sane custoner.

The utility’' s March 27, 1997 nmenorandum reporting on
its investigation of conplainant’s case shows that conplainant’s
house nmet the three limtations established by Special Provision
A. First, no claimor show ng is made that anyone but
conplainant is involved in the coommercial activity (the bait and
tackl e shop) within his house. Second, the area within the house
used for comrercial purposes does not exceed 50% of the
building’s total cubical content (the utility provided
nmeasurenents in terns of square feet although the tariff refers
to cubical content); according to the utility, the residential
space, consisting of the second floor and first floor garage,
conprises 1,848 square feet, as opposed to 1,064 square feet for
the tackle shop. Third, the area within the house used for
comercial activity is only a single room and, therefore, does
not violate the requirenent that no nore than two roons be
devoted to the nonresidential use.

The utility s internal March 27, 1997 nmenorandum
suggests that the utility’'s eventual denial to conplainant of the
residential rate may have been based on its Electric Rate
Bulletin No. 12. The nenorandum says:

Electric Rate Bulletin No. 12, Conbi ned Residential and
Commerci al Service, interprets Special Provision Ato
be applicable only when the premses is ‘“primarily

2 I'n contrast, under the tariff of Consolidated Edi son Conpany

of New York, Inc. (Con Edison) in order to continue to receive
the residential rate where there is nonresidential use of a
residence, “the non-residential activity . . . [must] not change
t he character or outward appearance of the Custoner’s residence.”
P.S.C. No. 9, Second Revised Leaf No. 207.

-9 -
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i ntended for residential purposes’. A comercial front
buil ding used jointly for conmmercial and residenti al
purposes is not deened to be ‘primarily for residence
pur poses’ .

The Bulletin's exanples of “the type of service which is eligible

for the residential rate under this rule,” include “[o]ne or two
room beauty parlors, dress shops, etc. nmaintained by the
operators in their owmn hones . . . , [bJut not if shared with

ot her operators or in any case where nore than two roons are
used,” and “[r]adio and TV repair shops; handy-man service, etc.
mai nt ai ned by residential custoners in garage or shop on their
own residential premses.” ¥ The Bulletin also provides exanpl es
of circumstances where resilgéntial service is not avai |l abl e,
i ncluding “[o]ne room delicatessens, bake shops, etc. in
buil dings with commercial fronts [because] . . . [a] commerci al
front building used jointly for commercial and residential
purposes is not deened to be ‘primarily for residence purposes’ .”
Such informational bulletins are intended to provide
guidance to utility staff in applying the utility’s regul ations.
However, such gui dance nust be read together with the | anguage of
the tariff, which, unlike a bulletin, has the force of |aw **
Thus, while there are signs and a parking lot on conplainanE]s
property, the presence of such features does not, under the
utility' s tariff, have any effect on eligibility for the
residential rate if the custoner, as here, neets the specific and
detail ed provisions of Special Provision AL Simlarly, there is
nothing in the utility’'s tariff that defines a “commercial front
bui l di ng” or states that such a building cannot receive service

3 I'n connection with the current review of this case on appeal,

the utility provided a copy of the bulletin to staff (a copy was
al so provided to conplainant). NWPC informed staff, when it
provi ded this docunent, that the bulletin (dated Cctober 27,
1969) was in effect at the tine of the utility's March 1997
response to the conpl ainant, and that a subsequent revision nmade
on April 14, 1997 made no substantive changes (apparently it

el i m nat ed gender-specific references).

4 Purcell v. NY Central RR Co., 268 NY 164 (1935): Lee v. Con
Edi son, 98 Msc.2d 304, 413 NYS2d 826 (1 Dept 1978).

- 10 -
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at a residential rate if it is occupied as a residence and neets
the specific requirenents of Special Provision A

W note that NMPC s tariff is relatively lenient with
respect to permssible nonresidential use of residential prem ses
in allowng as much as 50% of the total cubical content of a

residential dwelling to be used for commercial purposes; in not
maki ng the presence of signs advertising the nonr esi dent I
activity a circunmstance precluding SC No. 1 service;® and in

permtting SC No. 1 service to include any anount ongingIe-phase
service provided to a farmassociated with a residence, provided
service is through a single neter.? In the absence of stricter
limtations applicable to all NvPdHesi denti al custoners on
nonresidential activity at prem ses receiving residenti al
service, there is no basis, under the circunstances docunented
here, for barring conplainant fromreceiving the residential rate
for the building in which he |ives.!®

We concl ude that the utiIEgy’s i nvestigation of
conpl ai nant’ s January 1997 conpl ai nt denonstrates that the
di sputed account, by that time, net the utility’s criteria for
SC No. 1 billing. On the other hand, the utility s docunentation
of conplainant’s 1991 conplaint with respect to the sane buil ding
suggests that the use of the building was different at that tine,
since conplainant told the utility investigator that famly
menbers were living in the bunkhouse and the investigator did not

15> Con Edison limts the ambunt of space which may be used for

nonresi denti al purposes without forcing billing for a
residentially occupied unit onto a nonresidential rate to 25% and
requires that no nore than one roomof a multi-roomresidence be
reserved for the nonresidential activity. P.S.C. No. 9-
Electricity, Second Revised Leaf No. 207.

16 See note 12, supra.

17 Apparently only one other major electric utility, Central
Hudson Gas & Electric Corporation, permts the residential rate
for farmuse if it is nmetered together with use by a residence.
See P.S.C. No. 15-Electricity, Leaf No. 164.

8 Under the circumstances, we need not address conplainant’s
assertions about the seasonal nature of his bait and tackle shop.

- 11 -
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find any residential use by conplainant at the building which the
current conplaint concerns.!® Conplainant did not challenge the
utility’ s 1991 deci sion. dggher, in 1997, conplai nant made a
simlar conplaint at a tine when it appears that his use of the
prem ses had changed. Under the circunstances, conplainant is
entitled to rebilling at SC No. 1 of the disputed account at

SC No. 1 back to January 18, 1997, the date of his letter to the
utility comrencing the current conplaint, and prospective billing
of the account at SC No. 1.

In order to assure that all aspects of this case have
been properly addressed, staff has thoroughly reviewed the
conplaint file. W determine that conplainant is entitled under
the utility s tariff to be billed at SC No. 1 rather than SC No.
2, and should be rebilled at SC No. 1 from January 18, 1997, with
interest. The utility is directed to transfer the account to
SC No. 1 and to carry out the rebilling and credit conpl ai nant
accordingly and to notify the Director of OCS that this has been
acconplished within 30 days of the date of this determ nation.
Conpl ai nant’ s appeal is granted, and the hearing officer’s
decision is reversed.

19 See p. 2, supra.
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