
ATTACHMENT D



DOCUMENTS SUBMITTED BY VERIZON AS PART OF, 
OR IN SUPPORT OF, ITS APPLICATION 

 
 

1. 8/2/07 Correspondence from Verizon’s outside counsel, Brian Johnson of Wiley Rein LLP, 
to Village Clerk-Treasurer, Gladys DeFreese, enclosing Verizon’s application for a cable 
television franchise 

2. 8/6/07 Correspondence from Verizon’s outside counsel, Brian Johnson of Wiley Rein LLP, 
to Village Clerk-Treasurer, Gladys DeFreese, enclosing letter transmitting to Cablevision a 
copy of Verizon’s application 

3. 8/7/07 Correspondence from Verizon’s outside counsel, Brian Johnson of Wiley Rein LLP, 
to Village Clerk-Treasurer, Gladys DeFreese, enclosing Verizon’s proposed franchise 
agreement 

4. 8/17/07 Correspondence from Verizon’s Senior Vice President, Monica Azare, to Village 
Mayor, Brian Miele, regarding the August 22 public hearing and enclosing an information 
sheet outlining the benefits of Verizon FiOS TV service 

5. 8/22/07 Correspondence from Verizon’s outside counsel, Brian Johnson of Wiley Rein LLP, 
to Village officials, addressing Cablevision’s anticipated claims 

6. 9/6/07 Correspondence from Verizon’s outside counsel, Brian Johnson of Wiley Rein LLP, 
to Village Attorney, Alan Simon, responding to Cablevision’s comments 

7. 9/7/07 Correspondence from Verizon’s outside counsel, Brian Johnson of Wiley Rein LLP, 
to Village Attorney, Alan Simon, withdrawing request for confidentiality 

8. 9/17/07 Correspondence from Verizon’s outside counsel, Brian Johnson of Wiley Rein LLP, 
to Village Attorney, Alan Simon, regarding additional changes to the franchise agreement 

9. 9/25/07 Correspondence from Verizon’s outside counsel, Brian Johnson of Wiley Rein LLP, 
to Village Attorney, Alan Simon, enclosing revised franchise agreement in blackline format 
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From: Johnson, Brian [mailto:BJohnson@wileyrein.com]  
Sent: Monday, August 06, 2007 11:01 AM 
To: gdefreese@hillburn.org 
Cc: alanmsimonesq@verizon.net; Janus, Lincoln V. (Linc) 
Subject: Transmittal of Verizon's Application for a Hillburn Village Cable Franchise to Cablevision 
 
Gladys: 
    Attached is a copy of Verizon's letter of transmittal to Cablevision by which it sent a copy of the application for a cable 
franchise for Hillburn to Cablevision.  If you should have any questions, please let me know. 
  
Brian A. Johnson 
Wiley Rein LLP 
1776 K Street, NW 
Washington, DC 20006 
Voice: 202.719.3480 
Fax: 202.719.7049 
Cell: 240.475.2087 
Email: bjohnson@wileyrein.com 
  
This message is intended only for the use of the addressee and may contain information that is PRIVILEGED and 
CONFIDENTIAL, and/or may contain ATTORNEY WORK PRODUCT.  If you are not the intended recipient, you are 
hereby notified that any dissemination of the communication is strictly prohibited. 
  
 
 
PLEASE NOTE: New Firm Name 
Effective February 1, 2007, Wiley Rein & Fielding LLP became Wiley Rein LLP.  The firm's website 
address became www.wileyrein.com and all firm email addresses reflect the new Internet domain name.  Please 
take a moment to update your records with our new information. 
  
NOTICE: This message (including any attachments) from Wiley Rein LLP may constitute an attorney-client 
communication and may contain information that is PRIVILEGED and CONFIDENTIAL and/or ATTORNEY 
WORK PRODUCT. If you are not an intended recipient, you are hereby notified that any dissemination of this 
message is strictly prohibited. If you have received this message in error, please do not read, copy or forward 
this message. Please permanently delete all copies and any attachments and notify the sender immediately by 
sending an e-mail to Information@wileyrein.com. 
 
 
 
 

8/6/2007
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From: Johnson, Brian [mailto:BJohnson@wileyrein.com]  
Sent: Tuesday, August 07, 2007 11:23 AM 
To: gdefreese@hillburn.org 
Cc: alanmsimonesq@verizon.net; Janus, Lincoln V. (Linc) 
Subject: Verizon Cable Franchise Agreement with the Village of Hillburn 
 
Gladys:     
    Attached for posting for public view is a copy of the final Cable Franchise Agreement between Verizon and Hillburn 
Village.  If you should have any questions, please let me know. 
  
Brian A. Johnson 
Wiley Rein LLP 
1776 K Street, NW 
Washington, DC 20006 
Voice: 202.719.3480 
Fax: 202.719.7049 
Cell: 240.475.2087 
Email: bjohnson@wileyrein.com 
  
This message is intended only for the use of the addressee and may contain information that is PRIVILEGED and 
CONFIDENTIAL, and/or may contain ATTORNEY WORK PRODUCT.  If you are not the intended recipient, you are 
hereby notified that any dissemination of the communication is strictly prohibited. 
  
 
 
PLEASE NOTE: New Firm Name 
Effective February 1, 2007, Wiley Rein & Fielding LLP became Wiley Rein LLP.  The firm's website 
address became www.wileyrein.com and all firm email addresses reflect the new Internet domain name.  Please 
take a moment to update your records with our new information. 
  
NOTICE: This message (including any attachments) from Wiley Rein LLP may constitute an attorney-client 
communication and may contain information that is PRIVILEGED and CONFIDENTIAL and/or ATTORNEY 
WORK PRODUCT. If you are not an intended recipient, you are hereby notified that any dissemination of this 
message is strictly prohibited. If you have received this message in error, please do not read, copy or forward 
this message. Please permanently delete all copies and any attachments and notify the sender immediately by 
sending an e-mail to Information@wileyrein.com. 
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THIS CABLE FRANCHISE AGREEMENT (the “Franchise” or “Agreement”) is entered 
into by and between the Village of Hillburn, a validly organized and existing political 
subdivision of the State of New York (the “Local Franchising Authority” or “LFA”) and Verizon 
New York Inc., a corporation duly organized under the applicable laws of the State of New York 
(the “Franchisee”). 

WHEREAS, the LFA wishes to grant Franchisee a nonexclusive franchise to construct, 
install, maintain, extend and operate a cable system in the Franchise Area as designated in this 
Franchise; 

WHEREAS, the LFA is a “franchising authority” in accordance with Title VI of the 
Communications Act, (see 47 U.S.C. §522(10)) and is authorized to grant one or more 
nonexclusive cable franchises pursuant to Article 11 of the New York Public Service Law, as 
amended, and Title 16, Chapter VIII, Parts 890.60 through 899, of the Official Compilation of 
Codes, Rules and Regulations of the State of New York, as amended; 

WHEREAS, Franchisee is in the process of completing the upgrading of its existing 
telecommunications and information services network through the installation of a Fiber to the 
Premise Telecommunications Network (“FTTP Network”) in the Franchise Area which transmits 
the Non-Cable Services pursuant to authority granted by Section 27 of the New York 
Transportation Corporations Law, as amended, and Title II of the Communications Act, which 
Non-Cable Services are not subject to the Cable Law or Title VI of the Communications Act; 

WHEREAS, the FTTP Network will occupy the Public Rights-of-Way within the LFA, 
and Franchisee desires to use portions of the FTTP Network to provide Cable Services (as 
hereinafter defined) in the Franchise Area; 

WHEREAS, the LFA has identified the future cable-related needs and interests of the 
LFA and its community, has considered and approved the financial, technical and legal 
qualifications of Franchisee, and has determined that Franchisee’s plans for its Cable System are 
adequate and feasible in a full public proceeding affording due process to all parties; 

WHEREAS, the LFA has found Franchisee to be financially, technically and legally 
qualified to operate the Cable System; 

WHEREAS, the LFA has determined that in accordance with the provisions of the Cable 
Law, this Franchise complies with NY PSC’s franchise standards and the grant of a nonexclusive 
franchise to Franchisee is consistent with the public interest; and 

WHEREAS, the LFA and Franchisee have reached agreement on the terms and 
conditions set forth herein and the parties have agreed to be bound by those terms and 
conditions. 

NOW, THEREFORE, in consideration of the LFA’s grant of a franchise to Franchisee, 
Franchisee’s promise to provide Cable Service to residents of the Franchise/Service Area of the 
LFA pursuant to and consistent with the Cable Law (as hereinafter defined), pursuant to the 
terms and conditions set forth herein, the promises and undertakings herein, and other good and 
valuable consideration, the receipt and the adequacy of which are hereby acknowledged, 
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THE SIGNATORIES DO HEREBY AGREE AS FOLLOWS: 

1. DEFINITIONS 

Except as otherwise provided herein, the definitions and word usages set forth in the 
Cable Law are incorporated herein and shall apply in this Agreement. In addition, the following 
definitions shall apply: 

1.1 Access Channel: A video Channel, which Franchisee shall make available 
to the LFA without charge for Public, Educational, or Governmental noncommercial use for the 
transmission of video programming as directed by the LFA. 

1.2 Affiliate:  Any Person who, directly or indirectly, owns or controls, is 
owned or controlled by, or is under common ownership or control with, the Franchisee. 

1.3 Basic Service:  Any service tier, which includes the retransmission of local 
television broadcast signals as well as the PEG Channels required by this Franchise. 

1.4 Cable Law:  Article 11 of the New York Public Service Law, as amended, 
and Title 16, Chapter VIII, Parts 890.60 through 899, of the Official Compilation of Codes, 
Rules and Regulations of the State of New York, as amended, to the extent authorized under and 
consistent with federal law. 

1.5 Cable Service or Cable Services:  Shall be defined herein as it is defined 
under Section 602 of the Communications Act, 47 U.S.C. § 522(6), as amended. 

1.6 Cable System or System:  Shall be defined herein as it is defined under 
Section 602 of the Communications Act, 47 U.S.C. § 522(7), as amended. 

1.7 Channel:  Shall be defined herein as it is defined under Section 602 of the 
Communications Act, 47 U.S.C. § 522(4), as amended. 

1.8 Communications Act:  The Communications Act of 1934, as amended. 

1.9 Control:  The ability to exercise de facto or de jure control over day-to-
day policies and operations or the management of Franchisee’s affairs. 

1.10 Educational Access Channel:  An Access Channel available for 
noncommercial use solely by local public schools and public school districts in the Franchise 
Area and other not-for-profit educational institutions chartered or licensed by the New York 
State Department of Education or Board of Regents in the Franchise Area as specified by the 
LFA in Exhibit C to this Agreement. 

1.11 FCC:  The United States Federal Communications Commission, or 
successor governmental entity thereto. 

1.12 Force Majeure:  An event or events reasonably beyond the ability of 
Franchisee to anticipate and control.  This includes, but is not limited to, severe or unusual 
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weather conditions, strikes, labor disturbances and disputes, war or act of war (whether an actual 
declaration of war is made or not), insurrection, riots, act of public enemy, incidences of 
terrorism, acts of vandalism, actions or inactions of any government instrumentality or public 
utility including condemnation, accidents for which the Franchisee is not primarily responsible, 
fire, flood, or other acts of God, or work delays caused by waiting for utility providers to service 
or monitor utility poles to which Franchisee’s FTTP Network is attached, and unavailability of 
materials and/or qualified labor to perform the work necessary. 

1.13 Franchise Area:  The incorporated area (entire existing territorial limits) 
of the LFA, and such additional areas that may be annexed or acquired. 

1.14 Franchisee:  Verizon New York Inc. and its lawful and permitted 
successors, assigns and transferees. 

1.15 Government Access Channel:  An Access Channel available for the sole 
noncommercial use of the LFA. 

1.16 Gross Revenue:  All revenue, as determined in accordance with generally 
accepted accounting principles, which is derived by Franchisee from the operation of the Cable 
System to provide Cable Service in the Service Area. 

Gross Revenue includes, without limitation: all Subscriber and customer revenues earned 
or accrued net of bad debts including revenue for: (i) Basic Service; (ii) all fees charged to any 
Subscribers for any and all Cable Service provided by Franchisee over the Cable System in the 
Service Area, including without limitation Cable Service related program guides, the installation, 
disconnection or reconnection of Cable Service; revenues from late or delinquent charge fees; 
Cable Service related or repair calls; the provision of converters, remote controls, additional 
outlets and/or other Cable Service related Subscriber premises equipment, whether by lease or 
fee; (iii) video on demand, including pay per view; (iv) revenues from the sale or lease of access 
channel(s) or channel capacity; and (v) compensation received by Franchisee that is derived from 
the operation of Franchisee’s Cable System to provide Cable Service with respect to 
commissions that are paid to Franchisee as compensation for promotion or exhibition of any 
products or services on the Cable System, such as “home shopping” or a similar channel, subject 
to the exceptions below.  Gross Revenue includes a pro rata portion of all revenue derived by 
Franchisee pursuant to compensation arrangements for advertising derived from the operation of 
Franchisee’s Cable System to provide Cable Service within the Service Area, subject to the 
exceptions below.  The allocation shall be based on the number of Subscribers in the Service 
Area divided by the total number of subscribers in relation to the relevant local, regional or 
national compensation arrangement.  Advertising commissions paid to third parties shall not be 
netted against advertising revenue included in Gross Revenue. 

Gross Revenue shall not include: Franchise Fees imposed on Franchisee by the LFA that 
are passed through from Franchisee as a line item paid by Subscribers; revenues received by any 
Affiliate or other Person in exchange for supplying goods or services used by Franchisee to 
provide Cable Service over the Cable System; bad debts written off by Franchisee in the normal 
course of its business (provided, however, that bad debt recoveries shall be included in Gross 
Revenue during the period collected); refunds, rebates or discounts made to Subscribers or other 
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third parties; any revenue of Franchisee or any other Person which is received directly from the 
sale of merchandise through any Cable Service distributed over the Cable System, however, that 
portion of such revenue which represents or can be attributed to a Subscriber fee or a payment 
for the use of the Cable System for the sale of such merchandise shall be included in Gross 
Revenue; the sale of Cable Services on the Cable System for resale in which the purchaser is 
required to collect cable Franchise Fees from purchaser’s customer; the sale of Cable Services to 
customers, which are exempt, as required or allowed by the LFA including, without limitation, 
the provision of Cable Services to public institutions as required or permitted herein; any tax of 
general applicability imposed upon Franchisee or upon Subscribers by a city, state, federal or any 
other governmental entity and required to be collected by Franchisee and remitted to the taxing 
entity (including, but not limited to, sales/use tax, gross receipts tax, excise tax, utility users tax, 
public service tax, communication taxes and non-cable franchise fees); any foregone revenue 
which Franchisee chooses not to receive in exchange for its provision of free or reduced cost 
cable or other communications services to any Person, including without limitation, employees 
of Franchisee and public institutions or other institutions designated in the Franchise (provided, 
however, that such foregone revenue which Franchisee chooses not to receive in exchange for 
trades, barters, services or other items of value shall be included in Gross Revenue); sales of 
capital assets or sales of surplus equipment; program launch fees, i.e., reimbursement by 
programmers to Franchisee of marketing costs incurred by Franchisee for the introduction of 
new programming; directory or Internet advertising revenue including, but not limited to, yellow 
page, white page, banner advertisement and electronic publishing; any fees or charges collected 
from Subscribers or other third parties for any PEG Grant or Franchise Grant payments; and any 
revenues classified, in whole or in part, as Non-Cable Services revenue under federal or state law 
including, without limitation, revenue received from Telecommunications Services; revenue 
received from Information Services, including, without limitation, Internet Access service, 
electronic mail service, electronic bulletin board service, or similar online computer services; 
charges made to the public for commercial or cable television that is used for two-way 
communication; and any other revenues attributed by Franchisee to Non-Cable Services in 
accordance with federal law, rules, regulations, standards or orders.  Should revenue from any 
service provided by Franchisee over the Cable System be classified as a Cable Service by a final 
determination or ruling of any agency or court having jurisdiction, after the exhaustion of all 
appeals related thereto, the LFA shall be entitled, after notification to Franchisee, to amend this 
Agreement in the manner prescribed under applicable state law or this Franchise to include 
revenue from Franchisee’s provision of such service as Gross Revenue, and Franchisee shall 
include revenue from such service as Gross Revenue on a going forward basis commencing with 
the next available billing cycle following the date of issuance of an order from the NY PSC 
approving such amendment. 

1.17 Information Services:  Shall be defined herein as it is defined under 
Section 3 of the Communications Act, 47 U.S.C. §153(20), as amended. 

1.18 Internet Access:  Dial-up or broadband access service that enables 
Subscribers to access the Internet. 

1.19 Local Franchise Authority (LFA):  The Village of Hillburn, New York, or 
the lawful successor, transferee, or assignee thereof. 
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1.20 Non-Cable Services: Any service that does not constitute the provision of 
Video Programming directly to multiple Subscribers in the Franchise Area including, but not 
limited to, Information Services and Telecommunications Services. 

1.21 Normal Business Hours:  Those hours during which most similar 
businesses in the community are open to serve customers.  In all cases, “normal business hours” 
must include some evening hours at least one night per week and/or some weekend hours. 

1.22 NY PSC:  The New York Public Service Commission. 

1.23 PEG:  Public, Educational, and Governmental. 

1.24 Person:  An individual, partnership, association, joint stock company, 
trust, corporation, or governmental entity. 

1.25 Public Access Channel:  An Access Channel available for noncommercial 
use solely by the residents in the Franchise Area on a first-come, first-served, nondiscriminatory 
basis. 

1.26 Public Rights-of-Way:  The surface and the area across, in, over, along, 
upon and below the surface of the public streets, roads, bridges, sidewalks, lanes, courts, ways, 
alleys, and boulevards, including, public utility easements and public lands and waterways used 
as Public Rights-of-Way, as the same now or may thereafter exist, which are under the 
jurisdiction or control of the LFA.  Public Rights-of-Way do not include the airwaves above a 
right-of-way with regard to cellular or other nonwire communications or broadcast services. 

1.27 Service Area:  All portions of the Franchise Area where Cable Service is 
being offered, as described in Exhibit B attached hereto. 

1.28 Subscriber:  A Person who lawfully receives Cable Service over the Cable 
System with Franchisee’s express permission. 

1.29 Telecommunication Services:  Shall be defined herein as it is defined 
under Section 3 of the Communications Act, 47 U.S.C. § 153(46), as amended. 

1.30 Title VI:  Title VI of the Communications Act, Cable Communications, as 
amended. 

1.31 Transfer of the Franchise: 

1.31.1 Any transaction in which: 

1.31.1.1 a fifty percent ownership or other interest in Franchisee 
is transferred, directly or indirectly, from one Person or group of Persons to another Person or 
group of Persons, so that Control of Franchisee is transferred; or 
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1.31.1.2 the rights held by Franchisee under the Franchise and 
the certificate of confirmation issued therefor by the NY PSC are transferred or assigned to 
another Person or group of Persons. 

1.31.2 However, notwithstanding Sub-subsections 1.34.1.1 and 1.34.1.2 
above, a Transfer of the Franchise shall not include transfer of an ownership or other interest in 
Franchisee to the parent of Franchisee or to another Affiliate of Franchisee; transfer of an interest 
in the Franchise or the rights held by the Franchisee under the Franchise to the parent of 
Franchisee or to another Affiliate of Franchisee; any action which is the result of a merger of the 
parent of the Franchisee; or any action which is the result of a merger of another Affiliate of the 
Franchisee. 

1.32 Video Programming:  Shall be defined herein as it is defined under 
Section 602 of the Communications Act, 47 U.S.C. § 522(20), as amended. 

2. GRANT OF AUTHORITY; LIMITS AND RESERVATIONS 

2.1 Grant of Authority:  Subject to the terms and conditions of this Agreement 
and the Cable Law, the LFA hereby grants the Franchisee the right to own, construct, operate 
and maintain a Cable System along the Public Rights-of-Way within the Franchise Area, in order 
to provide Cable Service.  No privilege or power of eminent domain is bestowed by this grant; 
nor is such a privilege or power bestowed by this Agreement. 

2.2 The FTTP Network:  Upon delivery of Cable Service, by subjecting 
Franchisee’s mixed-use facilities to the NY PSC’s minimum franchise standards and the LFA’s 
police power, the LFA has not been granted broad new authority over the construction, 
placement and operation of Franchisee’s mixed-use facilities. 

2.3 Effective Date and Term:  This Franchise shall become effective on the 
date that the NY PSC issues a certificate of confirmation for this Franchise (the “Effective 
Date”), following its approval by the LFA’s governing authority authorized to grant franchises 
and its acceptance by the Franchisee.  The term of this Franchise shall be fifteen (15) years from 
the Effective Date unless the Franchise is earlier revoked as provided herein.  The Franchisee 
shall memorialize the Effective Date by notifying the LFA in writing of the same, which 
notification shall become a part of this Franchise. 

2.4 Grant Not Exclusive:  The Franchise and the rights granted herein to use 
and occupy the Public Rights-of-Way to provide Cable Services shall not be exclusive, and the 
LFA reserves the right to grant other franchises for similar uses or for other uses of the Public 
Rights-of-Way, or any portions thereof, to any Person, or to make any such use itself, at any time 
during the term of this Franchise.  Any such rights which are granted shall not adversely impact 
the authority as granted under this Franchise and shall not interfere with existing facilities of the 
Cable System or Franchisee’s FTTP Network. 

2.5 Franchise Subject to Federal Law:  Notwithstanding any provision to the 
contrary herein, this Franchise is subject to and shall be governed by all applicable provisions of 
federal law as it may be amended, including but not limited to the Communications Act. 
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2.6 No Waiver: 

2.6.1 The failure of the LFA on one or more occasions to exercise a right 
under this Franchise, the Cable Law or other applicable state or federal law, or to require 
compliance or performance under this Franchise, shall not be deemed to constitute a waiver of 
such right or a waiver of compliance or performance of this Agreement, nor shall it excuse 
Franchisee from compliance or performance, unless such right or such compliance or 
performance has been specifically waived in writing. 

2.6.2 The failure of the Franchisee on one or more occasions to exercise 
a right under this Franchise, the Cable Law or other applicable state or federal law, or to require 
performance under this Franchise, shall not be deemed to constitute a waiver of such right or a 
waiver of performance of this Agreement, nor shall it excuse the LFA from performance, unless 
such right or such performance has been specifically waived in writing. 

2.7 Construction of Agreement: 

2.7.1 The provisions of this Franchise shall be liberally construed to 
effectuate their objectives. 

2.7.2 Nothing herein shall be construed to limit the scope or applicability 
of Section 625 of the Communications Act, 47 U.S.C. § 545, as amended. 

2.7.3 Should any change to state law, rules or regulations have the 
lawful effect of materially altering the terms and conditions of this Franchise, then the parties 
shall modify this Franchise to the mutual satisfaction of both parties to ameliorate the negative 
effects on the Franchisee of the material alteration.  Any modification to this Franchise shall be 
in writing and shall be subject to Section 222 of the New York Public Service Law and Title 16, 
Chapter VIII, Part 892, Subpart 892-1, Section 892-1.4 of the Official Compilation of Codes, 
Rules and Regulations of the State of New York requiring application to the NY PSC and 
approval of any modification.  If the parties cannot reach agreement on the above-referenced 
modification to the Franchise, then Franchisee may terminate this Agreement without further 
obligation to the LFA or, at Franchisee’s option, the parties agree to submit the matter to binding 
arbitration in accordance with the commercial arbitration rules of the American Arbitration 
Association. 

2.8 Police Powers:  The LFA shall not enact any local laws that are 
inconsistent with this Franchise, provided, however, that nothing in this Franchise shall be 
construed to prohibit the reasonable, necessary and lawful exercise of the police powers of the 
LFA in a manner not materially in conflict with the privileges granted in this Franchise and 
consistent with all federal and state laws, regulations and orders. 

2.9 Restoration of Municipal Property:   Any municipal property damaged or 
destroyed shall be promptly repaired or replaced by the Franchisee and restored to pre-existing 
condition. 

2.10 Restoration of Subscriber Premises:  Franchisee shall ensure that 
Subscriber premises are restored to pre-existing condition if damaged by the Franchisee’s 
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employees or agents in any respect in connection with the installation, repair, or disconnection of 
Cable Service. 

3. PROVISION OF CABLE SERVICE 

3.1 Service Area: 

3.1.1 Service Area:  Subject to the issuance of all necessary permits by 
the LFA, Franchisee shall offer Cable Service to significant numbers of Subscribers within 
residential areas of the Service Area and may make Cable Service available to businesses in the 
Service Area, within twelve (12) months and shall offer Cable Service to all residential areas of 
the Service Area within five (5) years, of the Effective Date of this Franchise, or, in both 
instances, such longer period as may be permitted by the Cable Law, except, in accordance with 
NY PSC rules and regulations:  (A) for periods of Force Majeure; (B) for periods of delay caused 
by the LFA; (C) for periods of delay resulting from Franchisee’s inability to obtain authority to 
access rights-of-way in the Service Area; (D) in areas where developments or buildings are 
subject to claimed exclusive arrangements with other providers; (E) in areas, developments or 
buildings where Franchisee cannot gain access after good faith efforts; (F) in areas, 
developments or buildings where the provision of Cable Service is economically infeasible 
because such provision requires nonstandard facilities which are not available on a commercially 
reasonable basis; and (G) in areas where the occupied residential household density does not 
meet the density and other requirements set forth in Sub-Subsection 3.1.1.1. and Section 3.2. 

3.1.1.1 Density Requirement:  Franchisee shall make Cable 
Services available to residential dwelling units in all areas of the Service Area where the average 
density is equal to or greater than twenty-five (25) occupied residential dwelling units per mile as 
measured in strand footage from the nearest technically feasible point on the active FTTP 
Network trunk or feeder line.  Should, through new construction, an area within the Service Area 
meet the density requirements after the time stated for providing Cable Service as set forth in 
Subsection 3.1.1 respectively, Franchisee shall provide Cable Service to such area within twelve 
(12) months of receiving notice from the LFA that the density requirements have been met. 

3.2 Availability of Cable Service:  Franchisee shall make Cable Service 
available to all residential dwelling units and may make Cable Service available to businesses 
within the Service Area in conformance with Section 3.1, and Franchisee shall not discriminate 
between or among any individuals in the availability of Cable Service or based upon the income 
in a local area.  In the areas in which Franchisee shall provide Cable Service, Franchisee shall be 
required to connect, at Franchisee’s expense, other than a standard installation charge, all 
residential dwelling units that are within one hundred fifty (150) feet of aerial trunk or feeder 
lines not otherwise already served by Franchisee’s FTTP Network.  Franchisee shall be allowed 
to recover, from a Subscriber that requests such connection, the actual costs incurred for 
residential dwelling unit connections that exceed one hundred fifty (150) feet or are in an area 
with a density of less than twenty-five (25) occupied residential dwelling units per mile and the 
actual costs incurred to connect any non-residential dwelling unit Subscriber, provided, however, 
that Franchisee may seek a waiver of any requirement that it extend service to any party 
requesting the same in an area with a density of less than twenty-five (25) occupied residential 
dwelling units per mile if such would not be possible within the limitations of economic 
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feasibility.  For underground installations, Franchisee shall charge the Subscriber Franchisee’s 
actual cost.  Such cost shall be submitted to said Subscriber, in writing, before installation is 
begun. 

3.3 Cable Service to Public Buildings:  Subject to Section 3.1, Franchisee 
shall provide, without charge within the Service Area, one service outlet activated for Basic 
Service to each public school and public library, and such other buildings used for municipal 
purposes as may be designated by the LFA as provided in Exhibit A attached hereto; provided, 
however, that if it is necessary to extend Franchisee’s trunk or feeder lines more than five 
hundred (500) feet solely to provide service to any such school or public building, the LFA shall 
have the option either of paying Franchisee’s direct costs for such extension in excess of five 
hundred (500) feet, or of releasing Franchisee from the obligation to provide service to such 
school or public building.  Furthermore, Franchisee shall be permitted to recover, from any 
school or public building owner entitled to free service, the direct cost of installing, when 
requested to do so, more than one outlet, or concealed inside wiring, or a service outlet requiring 
more than five hundred (500) feet of drop cable; provided, however, that Franchisee shall not 
charge for the provision of Basic Service to the additional service outlets once installed.  For 
underground installations, Franchisee shall charge the Subscriber Franchisee’s actual cost.  Such 
cost shall be submitted to said Subscriber, in writing, before installation is begun.  Cable Service 
may not be resold or otherwise used in contravention of Franchisee’s rights with third parties 
respecting programming.  Equipment provided by Franchisee, if any, shall be replaced at retail 
rates if lost, stolen or damaged. 

3.3.1 The LFA has elected to receive the monetary grant provided in 
Section 5.2.3 in lieu of and in satisfaction for the obligation to provide a service outlet and free 
cable service to certain public buildings.   

3.4 Contribution in Aid:  Notwithstanding the foregoing, Franchisee shall 
comply at all times, with the requirements of Section 895.5 of NY PSC rules and regulations. 

4. SYSTEM FACILITIES 

4.1 Quality of Materials and Work:  Franchisee shall construct and maintain 
its System using materials of good and durable quality, and all work involved in the construction, 
installation, maintenance and repair of the Cable System shall be performed in a safe, thorough 
and reliable manner. 

4.2 System Characteristics:  During the term hereof Franchisee’s Cable 
System shall meet or exceed the following requirements: 

4.2.1 The System shall be designed and operated with an initial analog 
and digital carrier passband between 50 and 860 MHz and shall provide for a minimum channel 
capacity of not less than 77 channels on the Effective Date. 

4.2.2 The System shall be designed to be an active two-way plant for 
subscriber interaction, if any, required for the selection or use of Cable Service. 
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4.3 Interconnection:  The Franchisee shall design its Cable System so that it 
may be interconnected with other cable systems in the Franchise Area. Interconnection of 
systems may be made by direct cable connection, microwave link, satellite, or other appropriate 
methods. 

4.4 Emergency Alert System:  Franchisee shall comply with the Emergency 
Alert System (“EAS”) requirements of the FCC and the State of New York, including the NY 
PSC’s rules and regulations and the current New York EAS Plan, in order that emergency 
messages may be distributed over the System. 

5. PEG SERVICES 

5.1 PEG Set Aside: 

5.1.1 In order to ensure universal availability of public, educational and 
government programming, Franchisee shall provide capacity on its Basic Service tier for up to 
one (1) dedicated Public Access Channel, one (1) dedicated Educational Access Channel, and up 
to one (1)  dedicated Government Access Channel (collectively, “PEG Channels”). 

5.1.2 The programming to be carried on each of the PEG Channels set 
aside by Franchisee is reflected in Exhibit C attached hereto.  The LFA hereby authorizes 
Franchisee to transmit such programming within and without LFA jurisdictional boundaries. 
Franchisee specifically reserves the right to make or change channel assignments in its sole 
discretion.  If a PEG Channel provided under this Article is not being utilized by the LFA, 
Franchisee may utilize such PEG Channel, in its sole discretion, until such time as the LFA 
elects to utilize the PEG Channel for its intended purpose. In the event that the LFA determines 
to use PEG capacity, the LFA shall provide Franchisee with prior written notice of such request 
in accordance with NY PSC rules and regulations. 

5.1.3 Franchisee shall provide the technical ability to play back pre-
recorded programming provided to Franchisee consistent with this Section.  Franchisee shall 
transmit programming consistent with the dedicated uses of PEG Access Channels.  Franchisee 
shall comply at all times with the requirements of Section 895.4 of the NY PSC rules and 
regulations. 

5.2 PEG Grant and Franchise Grant: 

5.2.1 Franchisee shall provide to the LFA for use in support of the 
production of local PEG programming a PEG grant (the “PEG Grant”) in the amount of ONE 
THOUSAND FIVE HUNDRED DOLLARS ($1,500) payable within ninety (90) days after the 
Effective Date.  Such PEG Grant shall be used solely by the LFA for PEG access equipment, 
including, but not limited to, studio and portable production equipment, editing equipment and 
program playback equipment, or for renovation or construction of PEG access facilities. 

5.2.2 The LFA shall provide Franchisee with a complete accounting of 
the distribution of funds granted pursuant to Subsection 5.2.1. 
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5.2.3 In lieu of and in satisfaction for the obligation to provide a service 
outlet and free cable service to certain public buildings, Franchisee shall pay the LFA a 
Franchise Grant in the total amount of ONE THOUSAND FIVE HUNDRED DOLLARS 
($1,500) payable within ninety (90) days after the Effective Date. 

5.3 Indemnity for PEG:  The LFA shall require all local producers and users 
of any of the PEG facilities or Channels to agree in writing to authorize Franchisee to transmit 
programming consistent with this Agreement and to defend and hold harmless Franchisee and 
the LFA from and against any and all liability or other injury, including the reasonable cost of 
defending claims or litigation, arising from or in connection with claims for failure to comply 
with applicable federal laws, rules, regulations or other requirements of local, state or federal 
authorities; for claims of libel, slander, invasion of privacy, or the infringement of common law 
or statutory copyright; for unauthorized use of any trademark, trade name or service mark; for 
breach of contractual or other obligations owing to third parties by the producer or user; and for 
any other injury or damage in law or equity, which result from the use of a PEG facility or 
Channel.  The LFA shall establish rules and regulations for use of PEG facilities, consistent with, 
and as required by, 47 U.S.C. §531. 

5.4 Recovery of Costs:  To the extent permitted by federal law, the Franchisee 
shall be allowed to recover the PEG Grant, other costs arising from the provision of PEG 
services from Subscribers and the Franchise Grant and to include such costs as a separately 
billed line item on each Subscriber’s bill. Without limiting the forgoing, if allowed under state 
and federal laws, Franchisee may externalize, line-item, or otherwise pass-through 
interconnection and any franchise-related costs to Subscribers. 

6. FRANCHISE FEES 

6.1 Payment to LFA:  Franchisee shall pay to the LFA a Franchise Fee of five 
percent (5%) of annual Gross Revenue (the “Franchise Fee”).  In accordance with Title VI, the 
twelve (12) month period applicable under the Franchise for the computation of the Franchise 
Fee shall be a calendar year.  Such payments shall be made no later than forty-five (45) days 
following the end of each calendar quarter.  Franchisee shall be allowed to submit or correct any 
payments that were incorrectly omitted, and shall be refunded any payments that were 
incorrectly submitted, in connection with the quarterly Franchise Fee remittances within ninety 
(90) days following the close of the calendar year for which such payments were applicable. 

6.2 Supporting Information:  Each Franchise Fee payment shall be 
accompanied by a brief report prepared by a representative of Franchisee showing the basis for 
the computation. 

6.3 Limitation on Franchise Fee Actions:  The parties agree that the period of 
limitation for recovery of any Franchise Fee payable hereunder shall be six (6) years from the 
date on which payment by Franchisee is due, but cannot exceed the date of records retention 
reflected in Article 7. 

6.4 Bundled Services:  If Cable Services subject to the Franchise Fee required 
under this Article 6 are provided to Subscribers in conjunction with Non-Cable Services, the 
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Franchise Fee shall be applied only to the value of the Cable Services, as reflected on the books 
and records of Franchisee in accordance with FCC or state public utility regulatory commission 
rules, regulations, standards or orders. 

7. REPORTS AND RECORDS 

7.1 Open Books and Records:  Upon reasonable written notice to the 
Franchisee and with no less than thirty (30) business days written notice to the Franchisee, the 
LFA shall have the right to inspect Franchisee’s books and records pertaining to Franchisee’s 
provision of Cable Service in the Franchise Area at any time during Normal Business Hours and 
on a nondisruptive basis, as are reasonably necessary to ensure compliance with the terms of this 
Franchise.  Such notice shall specifically reference the section or subsection of the Franchise 
which is under review, so that Franchisee may organize the necessary books and records for 
appropriate access by the LFA.  Franchisee shall not be required to maintain any books and 
records for Franchise compliance purposes longer than six (6) years.  Notwithstanding anything 
to the contrary set forth herein, Franchisee shall not be required to disclose information that it 
reasonably deems to be proprietary or confidential in nature, nor disclose any of its or an 
Affiliate’s books and records not relating to the provision of Cable Service in the Service Area.  
The LFA shall treat any information disclosed by Franchisee as confidential and shall only 
disclose it to employees, representatives, and agents thereof who have a need to know, or in 
order to enforce the provisions hereof.  Franchisee shall not be required to provide Subscriber 
information in violation of Section 631 of the Communications Act, 47 U.S.C. §551. 

7.2 Records Required:  Franchisee shall at all times maintain: 

7.2.1 Records of all written complaints for a period of six (6) years after 
receipt by Franchisee.  The term “complaint” as used herein refers to complaints about any 
aspect of the Cable System or Franchisee’s cable operations, including, without limitation, 
complaints about employee courtesy.  Complaints recorded will not be limited to complaints 
requiring an employee service call; 

7.2.2 Records of outages for a period of six (6) years after occurrence, 
indicating date, duration, area, and the number of Subscribers affected, type of outage, and 
cause; 

7.2.3 Records of service calls for repair and maintenance for a period of 
six (6) years after resolution by Franchisee, indicating the date and time service was required, the 
date of acknowledgment and date and time service was scheduled (if it was scheduled), and the 
date and time service was provided, and (if different) the date and time the problem was 
resolved; 

7.2.4 Records of installation/reconnection and requests for service 
extension for a period of six (6) years after the request was fulfilled by Franchisee, indicating the 
date of request, date of acknowledgment, and the date and time service was extended; and 

7.2.5 A map showing the area of coverage for the provisioning of Cable 
Services and estimated timetable to commence providing Cable Service. 
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7.3 System-Wide Statistics:  Any valid reporting requirement in the Franchise 
may be satisfied with system-wide statistics, except those related to Franchise Fees and 
consumer complaints. 

8. INSURANCE AND INDEMNIFICATION 

8.1 Insurance: 

8.1.1 Franchisee shall maintain in full force and effect, at its own cost 
and expense, during the Franchise Term, the following insurance coverage: 

8.1.1.1 Commercial General Liability Insurance in the amount 
of one million dollars ($1,000,000) combined single limit for property damage and bodily injury.  
Such insurance shall cover the construction, operation and maintenance of the Cable System, and 
the conduct of Franchisee’s Cable Service business in the LFA. 

8.1.1.2 Automobile Liability Insurance in the amount of one 
million dollars ($1,000,000) combined single limit for bodily injury and property damage 
coverage. 

8.1.1.3 Workers’ Compensation Insurance meeting all legal 
requirements of the State of New York. 

8.1.1.4 Employers’ Liability Insurance in the following 
amounts:  (A) Bodily Injury by Accident:  $100,000; and (B) Bodily Injury by Disease:  
$100,000 employee limit; $500,000 policy limit. 

8.1.1.5 Excess liability or umbrella coverage of not less than ten 
million dollars ($10,000,000). 

8.1.2 The LFA shall be designated as an additional insured under each of 
the insurance policies required in this Article 8 except Worker’s Compensation Insurance, 
Employer’s Liability Insurance, and excess liability or umbrella coverage. 

8.1.3 Each of the required insurance policies shall be noncancellable 
except upon thirty (30) days prior written notice to the LFA.  Franchisee shall not cancel any 
required insurance policy without submitting documentation to the LFA verifying that the 
Franchisee has obtained alternative insurance in conformance with this Agreement. 

8.1.4 Each of the required insurance policies shall be with sureties 
qualified to do business in the State of New York, with an A- or better rating for financial 
condition and financial performance by Best’s Key Rating Guide, Property/Casualty Edition. 

8.1.5 Upon written request, Franchisee shall deliver to the LFA 
Certificates of Insurance showing evidence of the required coverage. 
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8.2 Indemnification: 

8.2.1 Franchisee agrees to indemnify the LFA for, and hold it harmless 
from, all liability, damage, cost or expense arising from claims of injury to persons or damage to 
property occasioned by reason of any conduct undertaken pursuant to the Franchise, or by reason 
of any suit or claim for royalties, programming license fees or infringement of patent rights 
arising out of Franchisee’s provision of Cable Services over the Cable System other than PEG 
facilities and Channels, provided that the LFA shall give Franchisee written notice of the LFA’s 
request for indemnification  within ten (10) days of receipt of a claim or action pursuant to this 
Subsection.  Notwithstanding the foregoing, Franchisee shall not indemnify the LFA for any 
damages, liability or claims resulting from the willful misconduct or negligence of the LFA, its 
officers, agents, employees, attorneys, consultants, independent contractors or third parties or for 
any activity or function conducted by any Person other than Franchisee in connection with PEG 
Access or EAS. 

8.2.2 With respect to Franchisee’s indemnity obligations set forth in 
Subsection 8.2.1, Franchisee shall provide the defense of any claims brought against the LFA by 
selecting counsel of Franchisee’s choice to defend the claim, subject to the consent of the LFA, 
which shall not be unreasonably withheld.  Nothing herein shall be deemed to prevent the LFA 
from cooperating with the Franchisee and participating in the defense of any litigation by its own 
counsel at its own cost and expense, provided however, that after consultation with the LFA, 
Franchisee shall have the right to defend, settle or compromise any claim or action arising 
hereunder, and Franchisee shall have the authority to decide the appropriateness and the amount 
of any such settlement.  In the event that the terms of any such proposed settlement includes the 
release of the LFA and the LFA does not consent to the terms of any such settlement or 
compromise, Franchisee shall not settle the claim or action but its obligation to indemnify the 
LFA shall in no event exceed the amount of such settlement. 

8.2.3 The LFA shall hold harmless and defend Franchisee from and 
against and shall be responsible for damages, liability or claims resulting from or arising out of 
the willful misconduct or negligence of the LFA. 

8.2.4 The LFA shall be responsible for its own acts of willful 
misconduct, negligence, or breach, subject to any and all defenses and limitations of liability 
provided by law.  The Franchisee shall not be required to indemnify the LFA for acts of the LFA 
which constitute willful misconduct or negligence on the part of the LFA, its officers, 
employees, agents, attorneys, consultants, independent contractors or third parties. 

9. TRANSFER OF FRANCHISE 

9.1 Transfer:  Subject to Section 617 of the Communications Act, 47 U.S.C. § 
537, as amended, no Transfer of the Franchise shall occur without the prior consent of the LFA, 
provided that such consent shall not be unreasonably withheld, delayed or conditioned.  In 
considering an application for the Transfer of the Franchise, the LFA may consider the 
applicant’s:  (i) technical ability; (ii) financial ability; (iii) good character; and (iv) other 
qualifications necessary to continue to operate the Cable System consistent with the terms of the 
Franchise.  No such consent shall be required, however, for a transfer in trust, by mortgage, by 
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other hypothecation, by assignment of any rights, title, or interest of the Franchisee in the 
Franchise or Cable System in order to secure indebtedness, or for transactions otherwise 
excluded under Section 1.31 above. 

10. RENEWAL OF FRANCHISE 

10.1 Governing Law:  The LFA and Franchisee agree that any proceedings 
undertaken by the LFA that relate to the renewal of this Franchise shall be governed by and 
comply with the provisions of Section 12.11 below, the Cable Law and Section 626 of the 
Communications Act, 47 U.S.C. § 546, as amended. 

10.2 Needs Assessment:  In addition to the procedures set forth in Section 626 
of the Communications Act, the LFA shall notify Franchisee of all of its assessments regarding 
the identity of future cable-related community needs and interests, as well as the past 
performance of Franchisee under the then current Franchise term.  Such assessments shall be 
provided to Franchisee by the LFA promptly so that Franchisee will have adequate time to 
submit a proposal under 47 U.S.C. § 546 and complete renewal of the Franchise prior to 
expiration of its term. 

10.3 Informal Negotiations:  Notwithstanding anything to the contrary set forth 
herein, Franchisee and the LFA agree that at any time during the term of the then current 
Franchise, while affording the public appropriate notice and opportunity to comment, the LFA 
and Franchisee may agree to undertake and finalize informal negotiations regarding renewal of 
the then current Franchise and the LFA may grant a renewal thereof. 

10.4 Consistent Terms:  Franchisee and the LFA consider the terms set forth in 
this Article 10 to be consistent with the express provisions of 47 U.S.C. § 546 and the Cable 
Law. 

11. ENFORCEMENT AND TERMINATION OF FRANCHISE 

11.1 Notice of Violation:  If at any time the LFA believes that Franchisee has 
not complied with the terms of the Franchise, the LFA shall informally discuss the matter with 
Franchisee.  If these discussions do not lead to resolution of the problem in a reasonable time, the 
LFA shall then notify Franchisee in writing of the exact nature of the alleged noncompliance in a 
reasonable time (for purposes of this Article, the “Noncompliance Notice”). 

11.2 Franchisee’s Right to Cure or Respond:  Franchisee shall have sixty (60) 
days from receipt of the Noncompliance Notice to: (i) respond to the LFA, if Franchisee contests 
(in whole or in part) the assertion of noncompliance; (ii) cure such noncompliance; or (iii) in the 
event that, by its nature, such noncompliance cannot be cured within such sixty (60) day period, 
initiate reasonable steps to remedy such noncompliance and notify the LFA of the steps being 
taken and the date by which Franchisee projects that it will complete cure of such 
noncompliance.  Upon cure of any noncompliance, the LFA shall provide written confirmation 
that such cure has been effected. 

11.3 Public Hearing:  The LFA shall schedule a public hearing if the LFA 
seeks to continue its investigation into the alleged noncompliance (i) if Franchisee fails to 
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respond to the Noncompliance Notice pursuant to the procedures required by this Article, or (ii) 
if Franchisee has not remedied the alleged noncompliance within sixty (60) days or the date 
projected pursuant to Section 11.2(iii) above.  The LFA shall provide Franchisee at least sixty 
(60) business days prior written notice of such public hearing, which will specify the time, place 
and purpose of such public hearing, and provide Franchisee the opportunity to be heard. 

11.4 Enforcement:  Subject to Section 12.11 below and applicable federal and 
state law, in the event the LFA, after the public hearing set forth in Section 11.3, determines that 
Franchisee is in default of any provision of this Franchise, the LFA may: 

11.4.1 Seek specific performance of any provision, which reasonably 
lends itself to such remedy, as an alternative to damages; or 

11.4.2 Commence an action at law for monetary damages or seek other 
equitable relief; or 

11.4.3 In the case of a substantial noncompliance with a material 
provision of this Franchise, seek to revoke the Franchise in accordance with Section 11.5. 

11.5 Revocation:  Should the LFA seek to revoke this Franchise after following 
the procedures set forth above in this Article, including the public hearing described in Section 
11.3, the LFA shall give written notice to Franchisee of such intent.  The notice shall set forth the 
specific nature of the noncompliance.  The Franchisee shall have ninety (90) days from receipt of 
such notice to object in writing and to state its reasons for such objection.  In the event the LFA 
has not received a satisfactory response from Franchisee, it may then seek termination of the 
Franchise at a second public hearing.  The LFA shall cause to be served upon the Franchisee, at 
least thirty (30) business days prior to such public hearing, a written notice specifying the time 
and place of such hearing and stating its intent to revoke the Franchise. 

11.5.1 At the designated public hearing, Franchisee shall be provided a 
fair opportunity for full participation, including the rights to be represented by legal counsel, to 
introduce relevant evidence, to require the production of evidence, to compel the relevant 
testimony of the officials, agents, employees or consultants of the LFA, to compel the testimony 
of other persons as permitted by law, and to question and/or cross examine witnesses.  A 
complete verbatim record and transcript shall be made of such hearing. 

11.5.2 Following the second public hearing, Franchisee shall be provided 
up to thirty (30) days to submit its proposed findings and conclusions to the LFA in writing and 
thereafter the LFA shall determine (i) whether an event of default has occurred under this 
Franchise; (ii) whether such event of default is excusable; and (iii) whether such event of default 
has been cured or will be cured by the Franchisee.  The LFA shall also determine whether it will 
revoke the Franchise based on the information presented, or, where applicable, grant additional 
time to the Franchisee to effect any cure.  If the LFA determines that it will revoke the Franchise, 
the LFA shall promptly provide Franchisee with a written determination setting forth the LFA’s 
reasoning for such revocation.  Franchisee may appeal such written determination of the LFA to 
an appropriate court, which shall have the power to review the decision of the LFA de novo.  



 17  

Franchisee shall be entitled to such relief as the court finds appropriate.  Such appeal must be 
taken within sixty (60) days of Franchisee’s receipt of the written determination of the LFA. 

11.5.3 The LFA may, at its sole discretion, take any lawful action that it 
deems appropriate to enforce the LFA’s rights under the Franchise in lieu of revocation of the 
Franchise. 

11.6 Abandonment of Service:  Franchisee shall not abandon any Cable Service 
or portion thereof without the LFA’s prior written consent as provided in the Cable Law. 

12. MISCELLANEOUS PROVISIONS 

12.1 Actions of Parties:  In any action by the LFA or Franchisee that is 
mandated or permitted under the terms hereof, such party shall act in a reasonable, expeditious, 
and timely manner.  Furthermore, in any instance where approval or consent is required under 
the terms hereof, such approval or consent shall not be unreasonably withheld, delayed or 
conditioned. 

12.2 Binding Acceptance:  This Agreement shall bind and benefit the parties 
hereto and their respective heirs, beneficiaries, administrators, executors, receivers, trustees, 
successors and assigns, and the promises and obligations herein shall survive the expiration date 
hereof. 

12.3 Preemption:  In the event that federal or state law, rules, or regulations 
preempt a provision or limit the enforceability of a provision of this Agreement, the provision 
shall be read to be preempted to the extent, and for the time, but only to the extent and for the 
time, required by law.  In the event such federal or state law, rule or regulation is subsequently 
repealed, rescinded, amended or otherwise changed so that the provision hereof that had been 
preempted is no longer preempted, such provision shall thereupon return to full force and effect, 
and shall thereafter be binding on the parties hereto, without the requirement of further action on 
the part of the LFA. 

12.4 Force Majeure:  Franchisee shall not be held in default under, or in 
noncompliance with, the provisions of the Franchise, nor suffer any enforcement or penalty 
relating to noncompliance or default, where such noncompliance or alleged defaults occurred or 
were caused by a Force Majeure. 

12.4.1 Furthermore, the parties hereby agree that it is not the LFA’s 
intention to subject Franchisee to penalties, fines, forfeitures or revocation of the Franchise for 
violations of the Franchise where the violation was a good faith error that resulted in no or 
minimal negative impact on Subscribers, or where strict performance would result in practical 
difficulties and hardship being placed upon Franchisee that outweigh the benefit to be derived by 
the LFA and/or Subscribers. 

12.5 Notices:  Unless otherwise expressly stated herein, notices required under 
the Franchise shall be mailed first class, postage prepaid, to the addressees below.  Each party 
may change its designee by providing written notice to the other party. 
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12.5.1 Notices to Franchisee shall be mailed to: 

Verizon New York Inc. 
Jack White, Senior Vice President and General Counsel 
Verizon Telecom 
One Verizon Way 
Room VC43E010 
Basking Ridge, NJ 07920-1097 

12.5.2 Notices to the LFA shall be mailed to: 

Village Clerk-Treasurer 
Village of Hillburn 
31 Mountain Avenue 
Hillburn, NY 10931 

12.5.3 with a copy to: 

Mayor  
Village of Hillburn 
31 Mountain Avenue 
Hillburn, NY 10931 

12.6 Entire Agreement:  This Franchise and the Exhibits hereto constitute the 
entire agreement between Franchisee and the LFA and they supersede all prior or 
contemporaneous agreements, representations or understandings (whether written or oral) of the 
parties regarding the subject matter hereof.  Any local laws or parts of local laws that materially 
conflict with the provisions of this Agreement are superseded by this Agreement. 

12.7 Amendments and Modifications:  Amendments and/or modifications to 
this Franchise shall be mutually agreed to in writing by the parties and subject to the approval of 
the NY PSC, pursuant to the Cable Law. 

12.8 Captions:  The captions and headings of articles and sections throughout 
this Agreement are intended solely to facilitate reading and reference to the articles, sections and 
provisions of this Agreement.  Such captions shall not affect the meaning or interpretation of this 
Agreement. 

12.9 Severability:  If any section, subsection, sub-subsection, sentence, 
paragraph, term, or provision hereof is determined to be illegal, invalid, or unconstitutional by 
any court of competent jurisdiction or by any state or federal regulatory authority having 
jurisdiction thereof, such determination shall have no effect on the validity of any other section, 
subsection, sentence, paragraph, term or provision hereof, all of which will remain in full force 
and effect for the term of the Franchise. 
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12.10 Recitals:  The recitals set forth in this Agreement are incorporated into the 
body of this Agreement as if they had been originally set forth herein. 

12.11 FTTP Network Transfer Prohibition:  Under no circumstance including, 
without limitation, upon expiration, revocation, termination, denial of renewal of the Franchise 
or any other action to forbid or disallow Franchisee from providing Cable Services, shall 
Franchisee or its assignees be required to sell any right, title, interest, use or control of any 
portion of Franchisee’s FTTP Network including, without limitation, the Cable System and any 
capacity used for Cable Service or otherwise, to the LFA or any third party.  Franchisee shall not 
be required to remove the FTTP Network or to relocate the FTTP Network or any portion thereof 
as a result of revocation, expiration, termination, denial of renewal or any other action to forbid 
or disallow Franchisee from providing Cable Services. This provision is not intended to 
contravene leased access requirements under Title VI or PEG requirements set out in this 
Agreement. 

12.12 NY PSC Approval:  This Franchise is subject to the approval of the NY 
PSC.  Franchisee shall file an application for such approval with the NY PSC within sixty (60) 
days after the date hereof.  Franchisee shall also file any necessary notices with the FCC. 

12.13 Rates and Charges:  The rates and charges for Cable Service provided 
pursuant to this Franchise shall be subject to regulation in accordance with federal law. 

12.14 Publishing Information:  LFA hereby requests that Franchisee omit 
publishing information specified in 47 C.F.R. § 76.952 from Subscriber bills. 

12.15 Employment Practices:  Franchisee will not refuse to hire, nor will it bar 
or discharge from employment, nor discriminate against any person in compensation or in terms, 
conditions, or privileges of employment because of age, race, creed, color, national origin, or 
sex. 

12.16 Customer Service:  Franchisee shall comply with the consumer protection 
and customer service standards set forth in Parts 890 and 896 of the NY PSC rules and 
regulations. 

12.17 Performance Review:  The LFA may, at its discretion but not more than 
once per three (3) year period, hold an informal performance evaluation session (the 
“Performance Review”) to review Franchisee’s compliance with the terms and conditions of this 
Franchise.  The LFA shall provide Franchisee with at least thirty (30) days prior written notice of 
the Performance Review to be held at a mutually agreeable time.  Franchisee shall have the 
opportunity to participate in and be heard at the Performance Review.  Franchisee shall not be 
required to disclose any confidential or proprietary information at any Performance Review held 
in a public forum.  To the extent Franchisee identifies any information addressed at a 
Performance Review as confidential or proprietary, Franchisee shall cooperate with the LFA to 
arrange a meeting with designated LFA representatives in an informal non-public forum to 
review any such confidential or proprietary information to the extent necessary to effectuate the 
objectives of this Section 12.17; provided, however, that the information disclosed to the LFA by 
the Franchisee at any such informal non-public meeting shall be treated by the LFA as 
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confidential.  Within thirty (30) days after the conclusion of the Performance Review, the LFA 
shall provide Franchisee written documentation (the “Performance Review Report”) setting forth 
its determinations regarding Franchisee’s compliance with the terms and conditions of this 
Franchise.  The Performance Review Report shall not contain any confidential information 
disclosed by the Franchisee in connection with the Performance Review. 

12.18 No Third Party Beneficiaries:  Except as expressly provided in this 
Agreement, this Agreement is not intended to, and does not, create any rights or benefits on 
behalf of any Person other than the parties to this Agreement. 

12.19 LFA Official:  The Mayor of the LFA is the LFA official that is 
responsible for the continuing administration of this Agreement. 

12.20 No Waiver of LFA’s Rights:  Notwithstanding anything to the contrary in 
this Agreement, no provision of this Agreement shall be construed as a waiver of the LFA’s 
rights under applicable federal and state law. 

AGREED TO THIS _____ DAY OF _____________, 2007. 

LFA: 

VILLAGE OF HILLBURN 

By:   
 Brian L. Miele 
 Mayor 

Verizon New York Inc. 

By:   
 Joseph A. DeMauro 
 Vice President 
 Capital Market Area 

EXHIBITS 

Exhibit A:  Municipal Buildings to be Provided Free Cable Service 

Exhibit B:  Service Area 

Exhibit C:  PEG Channels 
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EXHIBIT A 
 

MUNICIPAL BUILDINGS TO BE PROVIDED FREE CABLE SERVICE 

 

 

Facility Address City State Zip 

Hillburn Village Hall 31 Mountain Avenue Hillburn NY 10931 

Hillburn Fire Department 37 5th Street Hillburn NY 10931 

Hillburn Youth Center 77 5th Street Hillburn NY 10931 
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EXHIBIT B 
 

SERVICE AREA 

The Service Area shall be the Franchise Area. A map of the Service Area is attached 
hereto. 

The construction of the Franchisee’s FTTP Network has been completed to 
approximately 98% of the current households in the Franchise Area. At present, Franchisee’s 
anticipated schedule calls for 98% deployment by February 2008, 99% deployment by August 
2008, 99% deployment by February 2009, 99% deployment by August 2009, 99% deployment 
by February 2010, 99% deployment by August 2010, 99% deployment by February 2011, 99% 
deployment by August 2011, 99% deployment by February 2012, and 100% deployment by 
August 2012. This schedule is subject to further review and modification by the Franchisee 
consistent with Section 895.5(b)(1) of the NY PSC rules and regulations; provided, however, that 
Franchisee shall provide notice to the LFA and the NY PSC of any material change in this 
schedule.. 
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EXHIBIT C 
 

PEG CHANNELS 

At this time, the LFA has not requested any PEG Access Channels 
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From: Johnson, Brian [mailto:BJohnson@wileyrein.com]  
Sent: Thursday, September 06, 2007 12:25 PM 
To: alanmsimonesq@verizon.net 
Cc: gdefreese@hillburn.org; Janus, Lincoln V. (Linc); Windram, Richard 
Subject: Response to Cablevision's Comments 
 
PROPRIETARY AND CONFIDENTIAL     
  
Alan:     
    Attached is a chart providing Verizon's responses to the matters raised by Cablevision at the August 22 
Village Board meeting.  I am also sending a copy to Gladys for delivery to Mayor Miele and the members of the 
Board.  We would like to request that the chart be kept confidential until we can formally present it at the 
September 12 continued hearing.   Linc Janus and I are available to discuss this with you and the Mayor prior to 
the September 12 Village Board meeting so we will be in a position to bring final signature versions of the 
Cable Franchise Agreement with us to the hearing.  A conference call would work for us, but we are also 
prepared to meet in person if you would like to do so. 
  
    I would also like to add a few comments about Cablevision's diversionary tactic of making last minute 
meritless attempts to engage in comparisons of the Hillburn cable franchise agreement to numerous other 
agreements, including some outside of New York.  This is being done solely for the purpose of delaying the 
approval process and cable competition in the Village.  It is highly inappropriate for several reasons.   
  
    First, it can likely be said that all of Verizon’s cable franchises in New York vary from one another and 
properly so.  One of Verizon’s primary goals in structuring an agreement for a given community is to “match 
up” to that community’s agreement with Cablevision in relevant respects in order that Verizon’s agreement will 
be competitively neutral and satisfy the NY PSC’s level playing field rule.  We have done that with the Hillburn 
agreement.  However, in order to compare Verizon agreements elsewhere, one would have to also compare the 
relevant Cablevision agreements for the same communities, and, in fact, Cablevision’s agreements throughout 
the New York metropolitan area often vary significantly from one another.  Therefore, quite often Verizon’s 
agreements will vary as do the incumbents’ agreements.  This is entirely appropriate.  Different communities 
have different needs, interests and desires.  What is of importance or concern to one municipality may be 
irrelevant or of no concern to another municipality, whether this relates to a PEG grant, municipal building free 
service or simply legal language. 
     

    Just as important is the concept of improper “cherry picking,” i.e., trying to take only the good without the 
less desirable.  All of Verizon’s (and for that matter, Cablevision’s) agreements are a product of negotiation.  
These negotiations are frequently quite lengthy and very intense with a lot of “give and take.”  It simply is not 
appropriate for Cablevision to engage in a process of trying to take a seat at the negotiating table and promoting 
cherry picking in order to slow down or delay the process.  It is unscrupulous and should not be countenanced.  
Verizon has negotiated the Verizon Franchise with the Village, and it will not engage in any process that 
permits Cablevision to, in effect, become a negotiating party.  The important thing is for the Village to stay 
focused on its needs, interests and concerns. 

  
Brian A. Johnson 
Wiley Rein LLP 
1776 K Street, NW 
Washington, DC 20006 
Voice: 202.719.3480 
Fax: 202.719.7049 
Cell: 240.475.2087 
Email: bjohnson@wileyrein.com 
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This message is intended only for the use of the addressee and may contain information that is PRIVILEGED 
and CONFIDENTIAL, and/or may contain ATTORNEY WORK PRODUCT.  If you are not the intended 
recipient, you are hereby notified that any dissemination of the communication is strictly prohibited. 
  
 
 
NOTICE: This message (including any attachments) from Wiley Rein LLP may constitute an attorney-client 
communication and may contain information that is PRIVILEGED and CONFIDENTIAL and/or ATTORNEY 
WORK PRODUCT. If you are not an intended recipient, you are hereby notified that any dissemination of this 
message is strictly prohibited. If you have received this message in error, please do not read, copy or forward 
this message. Please permanently delete all copies and any attachments and notify the sender immediately by 
sending an e-mail to Information@wileyrein.com. 
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VERIZON NEW YORK, INC’S RESPONSES TO CABLEVISION’S AUGUST 22, 2007  
SUBMISSION TO THE VILLAGE OF HILLBURN. 

 

Issue  Cablevision’s Assertions Verizon’s Responses 
PSC’s Role and 
Village’s 
Authority to 
Negotiate Terms 

 

Cablevision asserts that the Verizon 
Franchise is a minimal agreement. 

The NY PSC’s role is limited to confirming that the Verizon Franchise meets state and federal 
requirements. It is up to the Village and Verizon to negotiate additional aspects of the Agreement 
which we have done. The Agreement contains much more than simply what is required by the 
PSC’s cable franchise contents rule and is by no means a bare bones document.  As indicated in 
our August 22 letter to the members of the Village Board, the Agreement is on par with those 
agreed to and signed by the neighboring villages of Airmont and Suffern.  The Airmont 
agreement has been confirmed by the NY PSC and has therefore been found to satisfy its rules 
and level playing field requirements. 

Village’s 
Commitment to 
Cablevision 

 

Cablevision alleges that Section 33.1 
of its Hillburn franchise would 
permit it to unilaterally modify its 
agreement to incorporate more 
favorable or less burdensome terms 
of the Verizon Franchise. 

We sincerely wish that Cablevision would stop propagating this falsehood.  It is nothing more 
than a scare tactic designed to create last minute delay.  Per the discussion of level playing field 
on pages 3 through 5 in our August 22 letter to the Village Board, simply put there is no longer 
any most favored nation or “MFN” treatment available to Cablevision in New York as a result of 
§ 895.3 of the NY PSC’s rules enacted in 2005.  The NY PSC has specifically ruled in several 
Cablevision renewal confirmations that its MFN provision has been superseded by this new level 
playing field rule and that franchises will be looked at on an overall basis taken as a whole and not 
on a provision by provision basis.  Since the Verizon franchise is competitively neutral under the 
NY PSC’s level playing field rule Cablevision would not be entitled to any LPF remedies with 
respect to Hillburn whatsoever.  Moreover, any changes to Cablevision’s Hillburn franchise 
would qualify as an amendment and be subject to the amendment process required by § 892-1 of 
the NY PSC’s rules.  The rules require Cablevision to first petition the Village for approval for the 
change, then the Village would hold a public hearing on the request and any modifications agreed 
to by the Village would be submitted to the NY PSC for approval of the amendment to 
Cablevision’s franchise.  Thus, even if Cablevision were to be entitled to relief (which it is not), it 
certainly would not be entitled to make any change on a unilateral basis. 

Service To All 
Village Residents 

 

Cablevision has attempted to claim 
that Verizon can or would evade its 
obligation to serve Village residents. 

When one carefully considers  Cablevision’s claim that Verizon would, for any reason, not want 
to serve a Village resident it is clearly preposterous.  Verizon’s goal in upgrading its network with 
fiber to the premises is obviously to do just the opposite.  It must serve every resident that is 
willing to sign up in order to obtain a reasonable return on its very extensive investment in the 
Village.   

Subsection 3.1.1 and Exhibit B of the Agreement are designed to comport with the New York 
PSC’s deployment requirements which provide for significant service within 12 months and 
service to all of the Village within 5 years.  As previously stated by John Figliozzi of the NY PSC, 
this is the same requirement with which Cablevision must comply.  It is also of significant 



Issue  Cablevision’s Assertions Verizon’s Responses 
importance that Verizon has upgraded approximately 98% of its plant serving the Village.  It is 
further noteworthy that when Cablevision’s predecessor first obtained a cable franchise for the 
Village it had not built anything in the Village, nor could it have since to do so without a cable 
franchise would have been unlawful under Title VI of the Federal Communications Act.  Thus, 
Verizon is far ahead of where the incumbent operator started when it first obtained its franchise to 
provide cable service to the Village. 

Finally, Cablevision has conveniently failed to mention Section 3.2 of the Verizon Franchise 
which specifically provides that “Franchisee shall make Cable Service available to all residential 
dwelling units” subject to certain limited conditions.  Thus Verizon could not, even if it desired to 
do so, leave out anyone that meets the service requirements of Section 3.1 of the Agreement. 

Customer Service 
Protections  

 

Cablevision claims that its franchise 
contains comprehensive customer 
service standards and Verizon’s 
does not. 

To say that this is an overstatement is an understatement.  In fact, both Cablevision and Verizon 
are subject to the very same extremely extensive and comprehensive New York Public Service 
Commission customer service standards.  The references to Cablevision’s franchise are inapposite 
for they essentially have only to do with general topics, some of which involve Title II 
construction requirements which are addressed below, and/or general statements to the effect that 
Cablevision will comply with state and federal law.  For example, Section 14.3 of the Cablevision 
agreement dealing with telephone answering is nothing more than a recitation of  the New York 
PSC’s telephone answering rule in Section 890.90(a).  Another provision requires Cablevision to 
maintain an adequate phone system.  Needless to say we think that Verizon satisfies that concern.  
The main issue here is that with cable competition both operators will be forced to raise their level 
of customer service to compete for valuable cable television subscribers, thereby insuring the 
highest levels of customer service by both providers as a result of competition. 

Village Control of 
its Rights of Way 

 

Cablevision asserts that Section 6 of 
its agreement is more expansive 
regarding authority over the rights-
of way. 

Cablevision’s assertion is correct, and this is addressed in detail under the local right of way 
authority portion on pages 6 through 9 of our August 22 letter to the Village Board.  Indeed, 
Cablevision only has authority to utilize the public rights of way as a result of its cable franchise.  
It has no other right to construct or operate a cable system in the Village.  However, as explained 
in Verizon’s letter, Verizon has independent authority as an incumbent local exchange common 
carrier under Title II of the Communications Act and Section 27 of the New York State 
Transportation Corporations law, to upgrade its existing multi-use facilities with fiber to the 
premises.  The New York PSC is in full accord with this, and Cablevision’s assertions that the 
Verizon franchise is inappropriate in these respects is just plain contrary to existing law and the 
NY PSC’s Declaratory Ruling on Verizon Communication Inc.’s Build Out of its Fiber to the 
Premises Network, NY Public Service Commission, Case 05-M-0520/05-M-0247, June 15, 2005. 
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Issue  Cablevision’s Assertions Verizon’s Responses 
Village’s Right to 
Inspect 
Franchisee’s 
System  

Cablevision is subject to system 
inspections so it believes that 
Verizon’s plant should be as well. 

Again Cablevision is mixing its apples and oranges.  The inspection rights in Cablevision’s 
agreement are a part of its use of the public rights-of-way as a cable operator under Title VI of the 
Communications Act, and, as indicated above, Verizon’s ability to construct and operate in the 
public rights-of-way derives from different authority.  Nonetheless, under federal rules and § 
896.3 of the NY PSC’s rules, Verizon is required to test the Cable System, and demonstrate 
technical compliance to the NY PSC. 

8.2.1: 
Indemnification 

Cablevision contends that the 
indemnification notice requirement 
is too short 

The reason for the 10-day notification period is to assure timely notice in order to avoid default 
judgments.  Accordingly, Verizon would be willing to change the 10-day notice requirement of 
Section 8.2.1 of its proposed Agreement to state as follows:  

 “provided that the LFA shall give franchisee prompt written 
notice of a claim or action for which it seeks indemnification 
pursuant to this Subsection, and, in any event, the LFA shall 
provide Franchisee with such written notice within a period of 
time that allows Franchisee to take action to avoid entry of a 
default judgment and does not prejudice Franchisee’s ability to 
defend the claim or action.” 

 

Change of Law 

 

Cablevision has suggested that 
Subsection 2.7.3, changes in state 
law, be deleted. 

Subsection 2.7.3 merely requires that if there are changes in state law, rules or regulations that 
would materially alter the terms or conditions of the Verizon Franchise, the parties will work 
together to ameliorate the negative affects on Verizon to the mutual satisfaction of both parties.  
The NY PSC has approved franchise agreements in other municipalities containing this provision.  
However, Verizon is willing to delete this subsection if the Village does not want to include it in 
the Agreement. 
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Issue  Cablevision’s Assertions Verizon’s Responses 
PEG Access: 
Village 
Accounting To 
Verizon 

 

Cablevision has attempted to 
transform this simplistic reporting 
requirement into something that 
somehow would “jeopardize” the 
Village’s PEG grant 

Subsection 5.2.2 merely requires the Village to provide Verizon with an accounting of the use of 
the PEG Grant funds.  No time periods are specified, and there is nothing whatsoever which 
would make this a condition to the PEG Grant, which, in fact, will have already been paid to the 
Village.  In addition, accounting for a $1,500 grant would in no way be burdensome on the 
Village.  PEG grants are supposed to be used for capital items as set forth in Subsection 5.2.1. of 
the Verizon Franchise, and it is perfectly reasonable for Verizon to request an accounting of the 
use of the PEG Grant funds. 

PEG: 
Indemnification 

 

Cablevision would have the Village 
delete Subsection 5.3 as being “a 
substantial obligation” and 
potentially exposing the Village to 
liability 

First, since the Village does not intend to administer a Public Access PEG Channel, this would 
not impose any obligation on the Village for the oversight of PEG operations.  It is our 
understanding that the Village will initially use the PEG Grant to tape Village Board meetings, 
and the Village will not operate any PEG Access Channels.  Moreover, this provision is actually 
intended to protect both the Village and Verizon in the event that the Village should choose to 
administer public access programming or allow third party producers and users to cablecast 
programs on a Village PEG Access Channel.   

Cable Service to 
Public Buildings 

  

Cablevision asserts that the 
Franchise Grant of $1,500 in lieu of 
service to two public buildings could 
somehow impair Cablevision’s 
obligation to provide free service to 
public buildings 

During the negotiations with the Village, Verizon has made it clear that it will either provide free 
service to public buildings designated by the Village or a monetary grant in lieu of that free 
service.  The Village has the right to choose either alternative.  The Village has designated those 
public buildings for which it desires free service, and two buildings for which it does not desire 
free service and would rather have the monetary grant in lieu of that service.  Thus, Verizon will 
either provide such free service or make the grant.  This in no way affects Cablevision’s 
obligation to honor the free service to public buildings requirements contained in its renewal 
franchise agreement.  Again, level playing field simply requires franchises be reasonably similar 
in terms of economic and regulatory burdens on an overall basis taken as a whole.  It does not 
permit a provision by provision duplication of respective franchise agreements.  Verizon’s 
Franchise Grants in lieu of free service to public buildings have been confirmed as satisfying the 
level playing field requirements by the New York PSC in all circumstances in which other 
villages, towns or cities have opted for this alternative. 
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Issue  Cablevision’s Assertions Verizon’s Responses 
Enforceability of 
Contract 
Generally 

Cablevision contends that Verizon’s 
force majeure provisions are too 
broad and insinuates that Subsection 
12.4.1 is an “escape” clause 

First, as explained in detail on pages 9 thru 11 of our August 22 letter to the Village Board, 
Verizon’s force majeure provisions are, in fact, more narrow than Cablevision’s force majeure 
provision, and there are good reasons why certain elements are included in Verizon’s list of 
factors constituting force majeure.  One example is the fact that Verizon is unionized and 
Cablevision is not.  Thus, labor disturbances, disputes, strike, and the like are very relevant in the 
case of Verizon.  Subsection 12.4.1 is not an escape clause.  It is very limited, and simply 
recognizes that the Village would not intend to revoke the Agreement for minor performance 
issues related to non-material provisions.  For material situations of importance to the Village 
there are remedies set forth in Article 11 of the Verizon Franchise to deal with such non-
performance. 

Performance 
Review and 
Confidentiality 

Cablevision alleges that Verizon’s 
performance review provision would 
allow it to withhold information 
from the Village 

Section 12.17 of the Verizon Franchise simply provides that Verizon will not be required to 
disclose any confidential or proprietary information in a public forum.  It does not permit Verizon 
to unilaterally withhold information, and if information is confidential or proprietary in nature, 
Verizon will provide that information to the Village in a non-public forum.  Given all of the other 
remedies available to the Village in the Verizon Franchise, a performance review every three 
years should be adequate. 

  
12700631.1  
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From: Johnson, Brian [mailto:BJohnson@wileyrein.com]  
Sent: Friday, September 07, 2007 10:35 AM 
To: Alan M Simon 
Cc: Janus, Lincoln V. (Linc); Windram, Richard 
Subject: RE: Response to Cablevision's Comments 
 
Alan: 
    Our original goal was to meet with you and the Mayor and hand deliver our chart so that it could be discussed among 
us before being available for public review.  When it appeared that a meeting was not likely prior to next Wednesday, we 
decide to send the chart, but we were still desirous of talking to you about it prior to it being made public.  However, given 
your response, we hereby withdraw our request for confidentiality. 
  
Brian A. Johnson 
Wiley Rein LLP 
1776 K Street, NW 
Washington, DC 20006 
Voice: 202.719.3480 
Fax: 202.719.7049 
Cell: 240.475.2087 
Email: bjohnson@wileyrein.com 
  
This message is intended only for the use of the addressee and may contain information that is PRIVILEGED and 
CONFIDENTIAL, and/or may contain ATTORNEY WORK PRODUCT.  If you are not the intended recipient, you are 
hereby notified that any dissemination of the communication is strictly prohibited. 
  
 

From: Alan M Simon [mailto:alanmsimonesq@verizon.net]  
Sent: Friday, September 07, 2007 9:38 AM 
To: Johnson, Brian 
Subject: Re: Response to Cablevision's Comments 
 
Please take back your material.  I don't want it.  As a Village goverment, everything we deal with is public record.  I 
don't take proprietary and confidential material.  I, according to open government laws, release everything.  i won't 
keep your secrets and they have no place in a public hearing.  You must decide if you want to have a hearing or 
not.  If this material is not open for discovery and is not part of our record you have not complied with our request. 
  
Tell me what you want. 
  
Very truly yours, 
  
  
Alan M. Simon 

----- Original Message -----  
From: Johnson, Brian  
To: alanmsimonesq@verizon.net  
Cc: gdefreese@hillburn.org ; lincoln.v.janus@verizon.com ; richard.windram@verizon.com  
Sent: Thursday, September 06, 2007 12:25 PM 
Subject: Response to Cablevision's Comments 
 
PROPRIETARY AND CONFIDENTIAL     
  
Alan:     
    Attached is a chart providing Verizon's responses to the matters raised by Cablevision at the August 
22 Village Board meeting.  I am also sending a copy to Gladys for delivery to Mayor Miele and the 
members of the Board.  We would like to request that the chart be kept confidential until we can 
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formally present it at the September 12 continued hearing.   Linc Janus and I are available to discuss this 
with you and the Mayor prior to the September 12 Village Board meeting so we will be in a position to 
bring final signature versions of the Cable Franchise Agreement with us to the hearing.  A conference 
call would work for us, but we are also prepared to meet in person if you would like to do so. 
  
    I would also like to add a few comments about Cablevision's diversionary tactic of making last 
minute meritless attempts to engage in comparisons of the Hillburn cable franchise agreement to 
numerous other agreements, including some outside of New York.  This is being done solely for the 
purpose of delaying the approval process and cable competition in the Village.  It is highly inappropriate 
for several reasons.   
  
    First, it can likely be said that all of Verizon’s cable franchises in New York vary from one another 
and properly so.  One of Verizon’s primary goals in structuring an agreement for a given community is 
to “match up” to that community’s agreement with Cablevision in relevant respects in order that 
Verizon’s agreement will be competitively neutral and satisfy the NY PSC’s level playing field 
rule.  We have done that with the Hillburn agreement.  However, in order to compare Verizon 
agreements elsewhere, one would have to also compare the relevant Cablevision agreements for the 
same communities, and, in fact, Cablevision’s agreements throughout the New York metropolitan area 
often vary significantly from one another.  Therefore, quite often Verizon’s agreements will vary as do 
the incumbents’ agreements.  This is entirely appropriate.  Different communities have different needs, 
interests and desires.  What is of importance or concern to one municipality may be irrelevant or of no 
concern to another municipality, whether this relates to a PEG grant, municipal building free service or 
simply legal language. 
     

    Just as important is the concept of improper “cherry picking,” i.e., trying to take only the good 
without the less desirable.  All of Verizon’s (and for that matter, Cablevision’s) agreements are a 
product of negotiation.  These negotiations are frequently quite lengthy and very intense with a lot of 
“give and take.”  It simply is not appropriate for Cablevision to engage in a process of trying to take a 
seat at the negotiating table and promoting cherry picking in order to slow down or delay the process.  It 
is unscrupulous and should not be countenanced.  Verizon has negotiated the Verizon Franchise with 
the Village, and it will not engage in any process that permits Cablevision to, in effect, become a 
negotiating party.  The important thing is for the Village to stay focused on its needs, interests and 
concerns. 

  
Brian A. Johnson 
Wiley Rein LLP 
1776 K Street, NW 
Washington, DC 20006 
Voice: 202.719.3480 
Fax: 202.719.7049 
Cell: 240.475.2087 
Email: bjohnson@wileyrein.com 
  
This message is intended only for the use of the addressee and may contain information that is 
PRIVILEGED and CONFIDENTIAL, and/or may contain ATTORNEY WORK PRODUCT.  If you 
are not the intended recipient, you are hereby notified that any dissemination of the communication is strictly 
prohibited. 
  
 
 
NOTICE: This message (including any attachments) from Wiley Rein LLP may constitute an attorney-
client communication and may contain information that is PRIVILEGED and CONFIDENTIAL and/or 
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ATTORNEY WORK PRODUCT. If you are not an intended recipient, you are hereby notified that any 
dissemination of this message is strictly prohibited. If you have received this message in error, please do 
not read, copy or forward this message. Please permanently delete all copies and any attachments and 
notify the sender immediately by sending an e-mail to Information@wileyrein.com. 
 
 
 
 

No virus found in this incoming message. 
Checked by AVG Free Edition.  
Version: 7.5.485 / Virus Database: 269.13.7/992 - Release Date: 9/6/2007 8:36 AM 
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From: Johnson, Brian [mailto:BJohnson@wileyrein.com]  
Sent: Monday, September 17, 2007 11:28 AM 
To: Alan M Simon 
Cc: Janus, Lincoln V. (Linc) 
Subject: Hillburn Cable Franchise Agreement 
 
Alan:  
         As I am sure you are aware, last Wednesday night the Hillburn Village Board closed the public hearing on Verizon's 
application for a cable franchise and the proposed cable franchise agreement and scheduled a vote for the Board's next 
regularly scheduled meeting on Wednesday, September 26.  Thus, if the Village desires to discuss any additional 
changes to the cable franchise agreement as result of Cablevision's and the Mayor's comments and our responses, we 
need to do so at your  earliest convenience this week so that we can be ready for the vote on the 26th. 
  
Brian A. Johnson 
Wiley Rein LLP 
1776 K Street, NW 
Washington, DC 20006 
Voice: 202.719.3480 
Fax: 202.719.7049 
Cell: 240.475.2087 
Email: bjohnson@wileyrein.com 
  
This message is intended only for the use of the addressee and may contain information that is PRIVILEGED and 
CONFIDENTIAL, and/or may contain ATTORNEY WORK PRODUCT.  If you are not the intended recipient, you are 
hereby notified that any dissemination of the communication is strictly prohibited. 
  
 
 
NOTICE: This message (including any attachments) from Wiley Rein LLP may constitute an attorney-client 
communication and may contain information that is PRIVILEGED and CONFIDENTIAL and/or ATTORNEY 
WORK PRODUCT. If you are not an intended recipient, you are hereby notified that any dissemination of this 
message is strictly prohibited. If you have received this message in error, please do not read, copy or forward 
this message. Please permanently delete all copies and any attachments and notify the sender immediately by 
sending an e-mail to Information@wileyrein.com. 
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From: Johnson, Brian [mailto:BJohnson@wileyrein.com]  
Sent: Tuesday, September 25, 2007 2:33 PM 
To: Alan M Simon 
Cc: Janus, Lincoln V. (Linc); Windram, Richard; gdefreese@hillburn.org 
Subject: RE: Verizon Cable Franchise Agreement with the Village of Hillburn 
 
I still have not heard back from Gladys, but if we are on the Hillburn Village Board's agenda for a vote tomorrow night, we 
are planning to bring execution copies of the Cable Franchise Agreement with us.  In the interest of facilitating the vote 
and the execution of the agreement we have made the two changes that we offered to the Village on page 3 of the chart 
that we sent to you September 6.  We have deleted former Subsection 2.7.3 regarding changes in state law and have 
modified the 10 day indemnification notice requirement of Subsection 8.2.1 to provide that it should be done promptly.  A 
comparison version of the agreement showing these two changes is attached.  If you should have any questions, please 
let us know. 
  
Brian A. Johnson 
Wiley Rein LLP 
1776 K Street, NW 
Washington, DC 20006 
Voice: 202.719.3480 
Fax: 202.719.7049 
Cell: 240.475.2087 
Email: bjohnson@wileyrein.com 
  
This message is intended only for the use of the addressee and may contain information that is PRIVILEGED and 
CONFIDENTIAL, and/or may contain ATTORNEY WORK PRODUCT.  If you are not the intended recipient, you are 
hereby notified that any dissemination of the communication is strictly prohibited. 
  
 

From: Alan M Simon [mailto:alanmsimonesq@verizon.net]  
Sent: Tuesday, September 25, 2007 12:54 PM 
To: Johnson, Brian 
Subject: Re: Verizon Cable Franchise Agreement 
 
I have no other answer other than what the Village Clerk told you.  You may call the Village Clerk. 
  
Helene 

----- Original Message -----  
From: Johnson, Brian  
To: gdefreese@hillburn.org  
Cc: Alan M Simon ; lincoln.v.janus@verizon.com ; richard.windram@verizon.com  
Sent: Tuesday, September 25, 2007 11:08 AM 
Subject: Verizon Cable Franchise Agreement 
 
Is Verizon on the Village Board's agenda for a vote tomorrow night? 
  
Brian A. Johnson 
Wiley Rein LLP 
1776 K Street, NW 
Washington, DC 20006 
Voice: 202.719.3480 
Fax: 202.719.7049 
Cell: 240.475.2087 
Email: bjohnson@wileyrein.com 
  
This message is intended only for the use of the addressee and may contain information that is PRIVILEGED 
and CONFIDENTIAL, and/or may contain ATTORNEY WORK PRODUCT.  If you are not the intended recipient, 
you are hereby notified that any dissemination of the communication is strictly prohibited. 

10/2/2007



  
 
 
NOTICE: This message (including any attachments) from Wiley Rein LLP may constitute an attorney-
client communication and may contain information that is PRIVILEGED and CONFIDENTIAL and/or 
ATTORNEY WORK PRODUCT. If you are not an intended recipient, you are hereby notified that any 
dissemination of this message is strictly prohibited. If you have received this message in error, please do 
not read, copy or forward this message. Please permanently delete all copies and any attachments and 
notify the sender immediately by sending an e-mail to Information@wileyrein.com. 
 
 
 
 

No virus found in this incoming message. 
Checked by AVG Free Edition.  
Version: 7.5.488 / Virus Database: 269.13.30/1030 - Release Date: 9/25/2007 8:02 AM

10/2/2007



CABLE FRANCHISE AGREEMENT 

BY AND BETWEEN 

THE VILLAGE OF HILLBURN, NEW YORK 

AND 

VERIZON NEW YORK, INC. 

 



 i   

TABLE OF CONTENTS 

ARTICLE PAGE 
1. DEFINITIONS........................................................................................................................ 2 

2. GRANT OF AUTHORITY; LIMITS AND RESERVATIONS ............................................ 6 

3. PROVISION OF CABLE SERVICE ................................................................................... 87 

4. SYSTEM FACILITIES .......................................................................................................... 9 

5. PEG SERVICES ................................................................................................................. 109 

6. FRANCHISE FEES.............................................................................................................. 11 

7. REPORTS AND RECORDS............................................................................................ 1211 

8. INSURANCE AND INDEMNIFICATION..................................................................... 1312 

9. TRANSFER OF FRANCHISE............................................................................................. 14 

10. RENEWAL OF FRANCHISE.......................................................................................... 1514 

11. ENFORCEMENT AND TERMINATION OF FRANCHISE ............................................. 15 

12. MISCELLANEOUS PROVISIONS................................................................................. 1716 

EXHIBITS 

Exhibit A:  Municipal Buildings to be Provided Free Cable Service 

Exhibit B:  Service Area 

Exhibit C:  PEG Channels 



 1  

THIS CABLE FRANCHISE AGREEMENT (the “Franchise” or “Agreement”) is entered 
into by and between the Village of Hillburn, a validly organized and existing political 
subdivision of the State of New York (the “Local Franchising Authority” or “LFA”) and Verizon 
New York Inc., a corporation duly organized under the applicable laws of the State of New York 
(the “Franchisee”). 

WHEREAS, the LFA wishes to grant Franchisee a nonexclusive franchise to construct, 
install, maintain, extend and operate a cable system in the Franchise Area as designated in this 
Franchise; 

WHEREAS, the LFA is a “franchising authority” in accordance with Title VI of the 
Communications Act, (see 47 U.S.C. §522(10)) and is authorized to grant one or more 
nonexclusive cable franchises pursuant to Article 11 of the New York Public Service Law, as 
amended, and Title 16, Chapter VIII, Parts 890.60 through 899, of the Official Compilation of 
Codes, Rules and Regulations of the State of New York, as amended; 

WHEREAS, Franchisee is in the process of completing the upgrading of its existing 
telecommunications and information services network through the installation of a Fiber to the 
Premise Telecommunications Network (“FTTP Network”) in the Franchise Area which transmits 
the Non-Cable Services pursuant to authority granted by Section 27 of the New York 
Transportation Corporations Law, as amended, and Title II of the Communications Act, which 
Non-Cable Services are not subject to the Cable Law or Title VI of the Communications Act; 

WHEREAS, the FTTP Network will occupy the Public Rights-of-Way within the LFA, 
and Franchisee desires to use portions of the FTTP Network to provide Cable Services (as 
hereinafter defined) in the Franchise Area; 

WHEREAS, the LFA has identified the future cable-related needs and interests of the 
LFA and its community, has considered and approved the financial, technical and legal 
qualifications of Franchisee, and has determined that Franchisee’s plans for its Cable System are 
adequate and feasible in a full public proceeding affording due process to all parties; 

WHEREAS, the LFA has found Franchisee to be financially, technically and legally 
qualified to operate the Cable System; 

WHEREAS, the LFA has determined that in accordance with the provisions of the Cable 
Law, this Franchise complies with NY PSC’s franchise standards and the grant of a nonexclusive 
franchise to Franchisee is consistent with the public interest; and 

WHEREAS, the LFA and Franchisee have reached agreement on the terms and 
conditions set forth herein and the parties have agreed to be bound by those terms and 
conditions. 

NOW, THEREFORE, in consideration of the LFA’s grant of a franchise to Franchisee, 
Franchisee’s promise to provide Cable Service to residents of the Franchise/Service Area of the 
LFA pursuant to and consistent with the Cable Law (as hereinafter defined), pursuant to the 
terms and conditions set forth herein, the promises and undertakings herein, and other good and 
valuable consideration, the receipt and the adequacy of which are hereby acknowledged, 
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THE SIGNATORIES DO HEREBY AGREE AS FOLLOWS: 

1. DEFINITIONS 

Except as otherwise provided herein, the definitions and word usages set forth in the 
Cable Law are incorporated herein and shall apply in this Agreement. In addition, the following 
definitions shall apply: 

1.1 Access Channel: A video Channel, which Franchisee shall make available 
to the LFA without charge for Public, Educational, or Governmental noncommercial use for the 
transmission of video programming as directed by the LFA. 

1.2 Affiliate:  Any Person who, directly or indirectly, owns or controls, is 
owned or controlled by, or is under common ownership or control with, the Franchisee. 

1.3 Basic Service:  Any service tier, which includes the retransmission of local 
television broadcast signals as well as the PEG Channels required by this Franchise. 

1.4 Cable Law:  Article 11 of the New York Public Service Law, as amended, 
and Title 16, Chapter VIII, Parts 890.60 through 899, of the Official Compilation of Codes, 
Rules and Regulations of the State of New York, as amended, to the extent authorized under and 
consistent with federal law. 

1.5 Cable Service or Cable Services:  Shall be defined herein as it is defined 
under Section 602 of the Communications Act, 47 U.S.C. § 522(6), as amended. 

1.6 Cable System or System:  Shall be defined herein as it is defined under 
Section 602 of the Communications Act, 47 U.S.C. § 522(7), as amended. 

1.7 Channel:  Shall be defined herein as it is defined under Section 602 of the 
Communications Act, 47 U.S.C. § 522(4), as amended. 

1.8 Communications Act:  The Communications Act of 1934, as amended. 

1.9 Control:  The ability to exercise de facto or de jure control over day-to-
day policies and operations or the management of Franchisee’s affairs. 

1.10 Educational Access Channel:  An Access Channel available for 
noncommercial use solely by local public schools and public school districts in the Franchise 
Area and other not-for-profit educational institutions chartered or licensed by the New York 
State Department of Education or Board of Regents in the Franchise Area as specified by the 
LFA in Exhibit C to this Agreement. 

1.11 FCC:  The United States Federal Communications Commission, or 
successor governmental entity thereto. 

1.12 Force Majeure:  An event or events reasonably beyond the ability of 
Franchisee to anticipate and control.  This includes, but is not limited to, severe or unusual 
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weather conditions, strikes, labor disturbances and disputes, war or act of war (whether an actual 
declaration of war is made or not), insurrection, riots, act of public enemy, incidences of 
terrorism, acts of vandalism, actions or inactions of any government instrumentality or public 
utility including condemnation, accidents for which the Franchisee is not primarily responsible, 
fire, flood, or other acts of God, or work delays caused by waiting for utility providers to service 
or monitor utility poles to which Franchisee’s FTTP Network is attached, and unavailability of 
materials and/or qualified labor to perform the work necessary. 

1.13 Franchise Area:  The incorporated area (entire existing territorial limits) 
of the LFA, and such additional areas that may be annexed or acquired. 

1.14 Franchisee:  Verizon New York Inc. and its lawful and permitted 
successors, assigns and transferees. 

1.15 Government Access Channel:  An Access Channel available for the sole 
noncommercial use of the LFA. 

1.16 Gross Revenue:  All revenue, as determined in accordance with generally 
accepted accounting principles, which is derived by Franchisee from the operation of the Cable 
System to provide Cable Service in the Service Area. 

Gross Revenue includes, without limitation: all Subscriber and customer revenues earned 
or accrued net of bad debts including revenue for: (i) Basic Service; (ii) all fees charged to any 
Subscribers for any and all Cable Service provided by Franchisee over the Cable System in the 
Service Area, including without limitation Cable Service related program guides, the installation, 
disconnection or reconnection of Cable Service; revenues from late or delinquent charge fees; 
Cable Service related or repair calls; the provision of converters, remote controls, additional 
outlets and/or other Cable Service related Subscriber premises equipment, whether by lease or 
fee; (iii) video on demand, including pay per view; (iv) revenues from the sale or lease of access 
channel(s) or channel capacity; and (v) compensation received by Franchisee that is derived from 
the operation of Franchisee’s Cable System to provide Cable Service with respect to 
commissions that are paid to Franchisee as compensation for promotion or exhibition of any 
products or services on the Cable System, such as “home shopping” or a similar channel, subject 
to the exceptions below.  Gross Revenue includes a pro rata portion of all revenue derived by 
Franchisee pursuant to compensation arrangements for advertising derived from the operation of 
Franchisee’s Cable System to provide Cable Service within the Service Area, subject to the 
exceptions below.  The allocation shall be based on the number of Subscribers in the Service 
Area divided by the total number of subscribers in relation to the relevant local, regional or 
national compensation arrangement.  Advertising commissions paid to third parties shall not be 
netted against advertising revenue included in Gross Revenue. 

Gross Revenue shall not include: Franchise Fees imposed on Franchisee by the LFA that 
are passed through from Franchisee as a line item paid by Subscribers; revenues received by any 
Affiliate or other Person in exchange for supplying goods or services used by Franchisee to 
provide Cable Service over the Cable System; bad debts written off by Franchisee in the normal 
course of its business (provided, however, that bad debt recoveries shall be included in Gross 
Revenue during the period collected); refunds, rebates or discounts made to Subscribers or other 
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third parties; any revenue of Franchisee or any other Person which is received directly from the 
sale of merchandise through any Cable Service distributed over the Cable System, however, that 
portion of such revenue which represents or can be attributed to a Subscriber fee or a payment 
for the use of the Cable System for the sale of such merchandise shall be included in Gross 
Revenue; the sale of Cable Services on the Cable System for resale in which the purchaser is 
required to collect cable Franchise Fees from purchaser’s customer; the sale of Cable Services to 
customers, which are exempt, as required or allowed by the LFA including, without limitation, 
the provision of Cable Services to public institutions as required or permitted herein; any tax of 
general applicability imposed upon Franchisee or upon Subscribers by a city, state, federal or any 
other governmental entity and required to be collected by Franchisee and remitted to the taxing 
entity (including, but not limited to, sales/use tax, gross receipts tax, excise tax, utility users tax, 
public service tax, communication taxes and non-cable franchise fees); any foregone revenue 
which Franchisee chooses not to receive in exchange for its provision of free or reduced cost 
cable or other communications services to any Person, including without limitation, employees 
of Franchisee and public institutions or other institutions designated in the Franchise (provided, 
however, that such foregone revenue which Franchisee chooses not to receive in exchange for 
trades, barters, services or other items of value shall be included in Gross Revenue); sales of 
capital assets or sales of surplus equipment; program launch fees, i.e., reimbursement by 
programmers to Franchisee of marketing costs incurred by Franchisee for the introduction of 
new programming; directory or Internet advertising revenue including, but not limited to, yellow 
page, white page, banner advertisement and electronic publishing; any fees or charges collected 
from Subscribers or other third parties for any PEG Grant or Franchise Grant payments; and any 
revenues classified, in whole or in part, as Non-Cable Services revenue under federal or state law 
including, without limitation, revenue received from Telecommunications Services; revenue 
received from Information Services, including, without limitation, Internet Access service, 
electronic mail service, electronic bulletin board service, or similar online computer services; 
charges made to the public for commercial or cable television that is used for two-way 
communication; and any other revenues attributed by Franchisee to Non-Cable Services in 
accordance with federal law, rules, regulations, standards or orders.  Should revenue from any 
service provided by Franchisee over the Cable System be classified as a Cable Service by a final 
determination or ruling of any agency or court having jurisdiction, after the exhaustion of all 
appeals related thereto, the LFA shall be entitled, after notification to Franchisee, to amend this 
Agreement in the manner prescribed under applicable state law or this Franchise to include 
revenue from Franchisee’s provision of such service as Gross Revenue, and Franchisee shall 
include revenue from such service as Gross Revenue on a going forward basis commencing with 
the next available billing cycle following the date of issuance of an order from the NY PSC 
approving such amendment. 

1.17 Information Services:  Shall be defined herein as it is defined under 
Section 3 of the Communications Act, 47 U.S.C. §153(20), as amended. 

1.18 Internet Access:  Dial-up or broadband access service that enables 
Subscribers to access the Internet. 

1.19 Local Franchise Authority (LFA):  The Village of Hillburn, New York, or 
the lawful successor, transferee, or assignee thereof. 
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1.20 Non-Cable Services: Any service that does not constitute the provision of 
Video Programming directly to multiple Subscribers in the Franchise Area including, but not 
limited to, Information Services and Telecommunications Services. 

1.21 Normal Business Hours:  Those hours during which most similar 
businesses in the community are open to serve customers.  In all cases, “normal business hours” 
must include some evening hours at least one night per week and/or some weekend hours. 

1.22 NY PSC:  The New York Public Service Commission. 

1.23 PEG:  Public, Educational, and Governmental. 

1.24 Person:  An individual, partnership, association, joint stock company, 
trust, corporation, or governmental entity. 

1.25 Public Access Channel:  An Access Channel available for noncommercial 
use solely by the residents in the Franchise Area on a first-come, first-served, nondiscriminatory 
basis. 

1.26 Public Rights-of-Way:  The surface and the area across, in, over, along, 
upon and below the surface of the public streets, roads, bridges, sidewalks, lanes, courts, ways, 
alleys, and boulevards, including, public utility easements and public lands and waterways used 
as Public Rights-of-Way, as the same now or may thereafter exist, which are under the 
jurisdiction or control of the LFA.  Public Rights-of-Way do not include the airwaves above a 
right-of-way with regard to cellular or other nonwire communications or broadcast services. 

1.27 Service Area:  All portions of the Franchise Area where Cable Service is 
being offered, as described in Exhibit B attached hereto. 

1.28 Subscriber:  A Person who lawfully receives Cable Service over the Cable 
System with Franchisee’s express permission. 

1.29 Telecommunication Services:  Shall be defined herein as it is defined 
under Section 3 of the Communications Act, 47 U.S.C. § 153(46), as amended. 

1.30 Title VI:  Title VI of the Communications Act, Cable Communications, as 
amended. 

1.31 Transfer of the Franchise: 

1.31.1 Any transaction in which: 

1.31.1.1 a fifty percent ownership or other interest in Franchisee 
is transferred, directly or indirectly, from one Person or group of Persons to another Person or 
group of Persons, so that Control of Franchisee is transferred; or 
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1.31.1.2 the rights held by Franchisee under the Franchise and 
the certificate of confirmation issued therefor by the NY PSC are transferred or assigned to 
another Person or group of Persons. 

1.31.2 However, notwithstanding Sub-subsections 1.34.1.1 and 1.34.1.2 
above, a Transfer of the Franchise shall not include transfer of an ownership or other interest in 
Franchisee to the parent of Franchisee or to another Affiliate of Franchisee; transfer of an interest 
in the Franchise or the rights held by the Franchisee under the Franchise to the parent of 
Franchisee or to another Affiliate of Franchisee; any action which is the result of a merger of the 
parent of the Franchisee; or any action which is the result of a merger of another Affiliate of the 
Franchisee. 

1.32 Video Programming:  Shall be defined herein as it is defined under 
Section 602 of the Communications Act, 47 U.S.C. § 522(20), as amended. 

2. GRANT OF AUTHORITY; LIMITS AND RESERVATIONS 

2.1 Grant of Authority:  Subject to the terms and conditions of this Agreement 
and the Cable Law, the LFA hereby grants the Franchisee the right to own, construct, operate 
and maintain a Cable System along the Public Rights-of-Way within the Franchise Area, in order 
to provide Cable Service.  No privilege or power of eminent domain is bestowed by this grant; 
nor is such a privilege or power bestowed by this Agreement. 

2.2 The FTTP Network:  Upon delivery of Cable Service, by subjecting 
Franchisee’s mixed-use facilities to the NY PSC’s minimum franchise standards and the LFA’s 
police power, the LFA has not been granted broad new authority over the construction, 
placement and operation of Franchisee’s mixed-use facilities. 

2.3 Effective Date and Term:  This Franchise shall become effective on the 
date that the NY PSC issues a certificate of confirmation for this Franchise (the “Effective 
Date”), following its approval by the LFA’s governing authority authorized to grant franchises 
and its acceptance by the Franchisee.  The term of this Franchise shall be fifteen (15) years from 
the Effective Date unless the Franchise is earlier revoked as provided herein.  The Franchisee 
shall memorialize the Effective Date by notifying the LFA in writing of the same, which 
notification shall become a part of this Franchise. 

2.4 Grant Not Exclusive:  The Franchise and the rights granted herein to use 
and occupy the Public Rights-of-Way to provide Cable Services shall not be exclusive, and the 
LFA reserves the right to grant other franchises for similar uses or for other uses of the Public 
Rights-of-Way, or any portions thereof, to any Person, or to make any such use itself, at any time 
during the term of this Franchise.  Any such rights which are granted shall not adversely impact 
the authority as granted under this Franchise and shall not interfere with existing facilities of the 
Cable System or Franchisee’s FTTP Network. 

2.5 Franchise Subject to Federal Law:  Notwithstanding any provision to the 
contrary herein, this Franchise is subject to and shall be governed by all applicable provisions of 
federal law as it may be amended, including but not limited to the Communications Act. 
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2.6 No Waiver: 

2.6.1 The failure of the LFA on one or more occasions to exercise a right 
under this Franchise, the Cable Law or other applicable state or federal law, or to require 
compliance or performance under this Franchise, shall not be deemed to constitute a waiver of 
such right or a waiver of compliance or performance of this Agreement, nor shall it excuse 
Franchisee from compliance or performance, unless such right or such compliance or 
performance has been specifically waived in writing. 

2.6.2 The failure of the Franchisee on one or more occasions to exercise 
a right under this Franchise, the Cable Law or other applicable state or federal law, or to require 
performance under this Franchise, shall not be deemed to constitute a waiver of such right or a 
waiver of performance of this Agreement, nor shall it excuse the LFA from performance, unless 
such right or such performance has been specifically waived in writing. 

2.7 Construction of Agreement: 

2.7.1 The provisions of this Franchise shall be liberally construed to 
effectuate their objectives. 

2.7.2 Nothing herein shall be construed to limit the scope or applicability 
of Section 625 of the Communications Act, 47 U.S.C. § 545, as amended. 

2.7.3 Should any change to state law, rules or regulations have the 
lawful effect of materially altering the terms and conditions of this Franchise, then the parties 
shall modify this Franchise to the mutual satisfaction of both parties to ameliorate the negative 
effects on the Franchisee of the material alteration.  Any modification to this Franchise shall be 
in writing and shall be subject to Section 222 of the New York Public Service Law and Title 16, 
Chapter VIII, Part 892, Subpart 892-1, Section 892-1.4 of the Official Compilation of Codes, 
Rules and Regulations of the State of New York requiring application to the NY PSC and 
approval of any modification.  If the parties cannot reach agreement on the above-referenced 
modification to the Franchise, then Franchisee may terminate this Agreement without further 
obligation to the LFA or, at Franchisee’s option, the parties agree to submit the matter to binding 
arbitration in accordance with the commercial arbitration rules of the American Arbitration 
Association. 

2.8 Police Powers:  The LFA shall not enact any local laws that are 
inconsistent with this Franchise, provided, however, that nothing in this Franchise shall be 
construed to prohibit the reasonable, necessary and lawful exercise of the police powers of the 
LFA in a manner not materially in conflict with the privileges granted in this Franchise and 
consistent with all federal and state laws, regulations and orders. 

2.9 Restoration of Municipal Property:   Any municipal property damaged or 
destroyed shall be promptly repaired or replaced by the Franchisee and restored to pre-existing 
condition. 

2.10 Restoration of Subscriber Premises:  Franchisee shall ensure that 
Subscriber premises are restored to pre-existing condition if damaged by the Franchisee’s 
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employees or agents in any respect in connection with the installation, repair, or disconnection of 
Cable Service. 

3. PROVISION OF CABLE SERVICE 

3.1 Service Area: 

3.1.1 Service Area:  Subject to the issuance of all necessary permits by 
the LFA, Franchisee shall offer Cable Service to significant numbers of Subscribers within 
residential areas of the Service Area and may make Cable Service available to businesses in the 
Service Area, within twelve (12) months and shall offer Cable Service to all residential areas of 
the Service Area within five (5) years, of the Effective Date of this Franchise, or, in both 
instances, such longer period as may be permitted by the Cable Law, except, in accordance with 
NY PSC rules and regulations:  (A) for periods of Force Majeure; (B) for periods of delay caused 
by the LFA; (C) for periods of delay resulting from Franchisee’s inability to obtain authority to 
access rights-of-way in the Service Area; (D) in areas where developments or buildings are 
subject to claimed exclusive arrangements with other providers; (E) in areas, developments or 
buildings where Franchisee cannot gain access after good faith efforts; (F) in areas, 
developments or buildings where the provision of Cable Service is economically infeasible 
because such provision requires nonstandard facilities which are not available on a commercially 
reasonable basis; and (G) in areas where the occupied residential household density does not 
meet the density and other requirements set forth in Sub-Subsection 3.1.1.1. and Section 3.2. 

3.1.1.1 Density Requirement:  Franchisee shall make Cable 
Services available to residential dwelling units in all areas of the Service Area where the average 
density is equal to or greater than twenty-five (25) occupied residential dwelling units per mile as 
measured in strand footage from the nearest technically feasible point on the active FTTP 
Network trunk or feeder line.  Should, through new construction, an area within the Service Area 
meet the density requirements after the time stated for providing Cable Service as set forth in 
Subsection 3.1.1 respectively, Franchisee shall provide Cable Service to such area within twelve 
(12) months of receiving notice from the LFA that the density requirements have been met. 

3.2 Availability of Cable Service:  Franchisee shall make Cable Service 
available to all residential dwelling units and may make Cable Service available to businesses 
within the Service Area in conformance with Section 3.1, and Franchisee shall not discriminate 
between or among any individuals in the availability of Cable Service or based upon the income 
in a local area.  In the areas in which Franchisee shall provide Cable Service, Franchisee shall be 
required to connect, at Franchisee’s expense, other than a standard installation charge, all 
residential dwelling units that are within one hundred fifty (150) feet of aerial trunk or feeder 
lines not otherwise already served by Franchisee’s FTTP Network.  Franchisee shall be allowed 
to recover, from a Subscriber that requests such connection, the actual costs incurred for 
residential dwelling unit connections that exceed one hundred fifty (150) feet or are in an area 
with a density of less than twenty-five (25) occupied residential dwelling units per mile and the 
actual costs incurred to connect any non-residential dwelling unit Subscriber, provided, however, 
that Franchisee may seek a waiver of any requirement that it extend service to any party 
requesting the same in an area with a density of less than twenty-five (25) occupied residential 
dwelling units per mile if such would not be possible within the limitations of economic 
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feasibility.  For underground installations, Franchisee shall charge the Subscriber Franchisee’s 
actual cost.  Such cost shall be submitted to said Subscriber, in writing, before installation is 
begun. 

3.3 Cable Service to Public Buildings:  Subject to Section 3.1, Franchisee 
shall provide, without charge within the Service Area, one service outlet activated for Basic 
Service to each public school and public library, and such other buildings used for municipal 
purposes as may be designated by the LFA as provided in Exhibit A attached hereto; provided, 
however, that if it is necessary to extend Franchisee’s trunk or feeder lines more than five 
hundred (500) feet solely to provide service to any such school or public building, the LFA shall 
have the option either of paying Franchisee’s direct costs for such extension in excess of five 
hundred (500) feet, or of releasing Franchisee from the obligation to provide service to such 
school or public building.  Furthermore, Franchisee shall be permitted to recover, from any 
school or public building owner entitled to free service, the direct cost of installing, when 
requested to do so, more than one outlet, or concealed inside wiring, or a service outlet requiring 
more than five hundred (500) feet of drop cable; provided, however, that Franchisee shall not 
charge for the provision of Basic Service to the additional service outlets once installed.  For 
underground installations, Franchisee shall charge the Subscriber Franchisee’s actual cost.  Such 
cost shall be submitted to said Subscriber, in writing, before installation is begun.  Cable Service 
may not be resold or otherwise used in contravention of Franchisee’s rights with third parties 
respecting programming.  Equipment provided by Franchisee, if any, shall be replaced at retail 
rates if lost, stolen or damaged. 

3.3.1 The LFA has elected to receive the monetary grant provided in 
Section 5.2.3 in lieu of and in satisfaction for the obligation to provide a service outlet and free 
cable service to certain public buildings.   

3.4 Contribution in Aid:  Notwithstanding the foregoing, Franchisee shall 
comply at all times, with the requirements of Section 895.5 of NY PSC rules and regulations. 

4. SYSTEM FACILITIES 

4.1 Quality of Materials and Work:  Franchisee shall construct and maintain 
its System using materials of good and durable quality, and all work involved in the construction, 
installation, maintenance and repair of the Cable System shall be performed in a safe, thorough 
and reliable manner. 

4.2 System Characteristics:  During the term hereof Franchisee’s Cable 
System shall meet or exceed the following requirements: 

4.2.1 The System shall be designed and operated with an initial analog 
and digital carrier passband between 50 and 860 MHz and shall provide for a minimum channel 
capacity of not less than 77 channels on the Effective Date. 

4.2.2 The System shall be designed to be an active two-way plant for 
subscriber interaction, if any, required for the selection or use of Cable Service. 
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4.3 Interconnection:  The Franchisee shall design its Cable System so that it 
may be interconnected with other cable systems in the Franchise Area. Interconnection of 
systems may be made by direct cable connection, microwave link, satellite, or other appropriate 
methods. 

4.4 Emergency Alert System:  Franchisee shall comply with the Emergency 
Alert System (“EAS”) requirements of the FCC and the State of New York, including the NY 
PSC’s rules and regulations and the current New York EAS Plan, in order that emergency 
messages may be distributed over the System. 

5. PEG SERVICES 

5.1 PEG Set Aside: 

5.1.1 In order to ensure universal availability of public, educational and 
government programming, Franchisee shall provide capacity on its Basic Service tier for up to 
one (1) dedicated Public Access Channel, one (1) dedicated Educational Access Channel, and up 
to one (1)  dedicated Government Access Channel (collectively, “PEG Channels”). 

5.1.2 The programming to be carried on each of the PEG Channels set 
aside by Franchisee is reflected in Exhibit C attached hereto.  The LFA hereby authorizes 
Franchisee to transmit such programming within and without LFA jurisdictional boundaries. 
Franchisee specifically reserves the right to make or change channel assignments in its sole 
discretion.  If a PEG Channel provided under this Article is not being utilized by the LFA, 
Franchisee may utilize such PEG Channel, in its sole discretion, until such time as the LFA 
elects to utilize the PEG Channel for its intended purpose. In the event that the LFA determines 
to use PEG capacity, the LFA shall provide Franchisee with prior written notice of such request 
in accordance with NY PSC rules and regulations. 

5.1.3 Franchisee shall provide the technical ability to play back pre-
recorded programming provided to Franchisee consistent with this Section.  Franchisee shall 
transmit programming consistent with the dedicated uses of PEG Access Channels.  Franchisee 
shall comply at all times with the requirements of Section 895.4 of the NY PSC rules and 
regulations. 

5.2 PEG Grant and Franchise Grant: 

5.2.1 Franchisee shall provide to the LFA for use in support of the 
production of local PEG programming a PEG grant (the “PEG Grant”) in the amount of ONE 
THOUSAND FIVE HUNDRED DOLLARS ($1,500) payable within ninety (90) days after the 
Effective Date.  Such PEG Grant shall be used solely by the LFA for PEG access equipment, 
including, but not limited to, studio and portable production equipment, editing equipment and 
program playback equipment, or for renovation or construction of PEG access facilities. 

5.2.2 The LFA shall provide Franchisee with a complete accounting of 
the distribution of funds granted pursuant to Subsection 5.2.1. 
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5.2.3 In lieu of and in satisfaction for the obligation to provide a service 
outlet and free cable service to certain public buildings, Franchisee shall pay the LFA a 
Franchise Grant in the total amount of ONE THOUSAND FIVE HUNDRED DOLLARS 
($1,500) payable within ninety (90) days after the Effective Date. 

5.3 Indemnity for PEG:  The LFA shall require all local producers and users 
of any of the PEG facilities or Channels to agree in writing to authorize Franchisee to transmit 
programming consistent with this Agreement and to defend and hold harmless Franchisee and 
the LFA from and against any and all liability or other injury, including the reasonable cost of 
defending claims or litigation, arising from or in connection with claims for failure to comply 
with applicable federal laws, rules, regulations or other requirements of local, state or federal 
authorities; for claims of libel, slander, invasion of privacy, or the infringement of common law 
or statutory copyright; for unauthorized use of any trademark, trade name or service mark; for 
breach of contractual or other obligations owing to third parties by the producer or user; and for 
any other injury or damage in law or equity, which result from the use of a PEG facility or 
Channel.  The LFA shall establish rules and regulations for use of PEG facilities, consistent with, 
and as required by, 47 U.S.C. §531. 

5.4 Recovery of Costs:  To the extent permitted by federal law, the Franchisee 
shall be allowed to recover the PEG Grant, other costs arising from the provision of PEG 
services from Subscribers and the Franchise Grant and to include such costs as a separately 
billed line item on each Subscriber’s bill. Without limiting the forgoing, if allowed under state 
and federal laws, Franchisee may externalize, line-item, or otherwise pass-through 
interconnection and any franchise-related costs to Subscribers. 

6. FRANCHISE FEES 

6.1 Payment to LFA:  Franchisee shall pay to the LFA a Franchise Fee of five 
percent (5%) of annual Gross Revenue (the “Franchise Fee”).  In accordance with Title VI, the 
twelve (12) month period applicable under the Franchise for the computation of the Franchise 
Fee shall be a calendar year.  Such payments shall be made no later than forty-five (45) days 
following the end of each calendar quarter.  Franchisee shall be allowed to submit or correct any 
payments that were incorrectly omitted, and shall be refunded any payments that were 
incorrectly submitted, in connection with the quarterly Franchise Fee remittances within ninety 
(90) days following the close of the calendar year for which such payments were applicable. 

6.2 Supporting Information:  Each Franchise Fee payment shall be 
accompanied by a brief report prepared by a representative of Franchisee showing the basis for 
the computation. 

6.3 Limitation on Franchise Fee Actions:  The parties agree that the period of 
limitation for recovery of any Franchise Fee payable hereunder shall be six (6) years from the 
date on which payment by Franchisee is due, but cannot exceed the date of records retention 
reflected in Article 7. 

6.4 Bundled Services:  If Cable Services subject to the Franchise Fee required 
under this Article 6 are provided to Subscribers in conjunction with Non-Cable Services, the 
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Franchise Fee shall be applied only to the value of the Cable Services, as reflected on the books 
and records of Franchisee in accordance with FCC or state public utility regulatory commission 
rules, regulations, standards or orders. 

7. REPORTS AND RECORDS 

7.1 Open Books and Records:  Upon reasonable written notice to the 
Franchisee and with no less than thirty (30) business days written notice to the Franchisee, the 
LFA shall have the right to inspect Franchisee’s books and records pertaining to Franchisee’s 
provision of Cable Service in the Franchise Area at any time during Normal Business Hours and 
on a nondisruptive basis, as are reasonably necessary to ensure compliance with the terms of this 
Franchise.  Such notice shall specifically reference the section or subsection of the Franchise 
which is under review, so that Franchisee may organize the necessary books and records for 
appropriate access by the LFA.  Franchisee shall not be required to maintain any books and 
records for Franchise compliance purposes longer than six (6) years.  Notwithstanding anything 
to the contrary set forth herein, Franchisee shall not be required to disclose information that it 
reasonably deems to be proprietary or confidential in nature, nor disclose any of its or an 
Affiliate’s books and records not relating to the provision of Cable Service in the Service Area.  
The LFA shall treat any information disclosed by Franchisee as confidential and shall only 
disclose it to employees, representatives, and agents thereof who have a need to know, or in 
order to enforce the provisions hereof.  Franchisee shall not be required to provide Subscriber 
information in violation of Section 631 of the Communications Act, 47 U.S.C. §551. 

7.2 Records Required:  Franchisee shall at all times maintain: 

7.2.1 Records of all written complaints for a period of six (6) years after 
receipt by Franchisee.  The term “complaint” as used herein refers to complaints about any 
aspect of the Cable System or Franchisee’s cable operations, including, without limitation, 
complaints about employee courtesy.  Complaints recorded will not be limited to complaints 
requiring an employee service call; 

7.2.2 Records of outages for a period of six (6) years after occurrence, 
indicating date, duration, area, and the number of Subscribers affected, type of outage, and 
cause; 

7.2.3 Records of service calls for repair and maintenance for a period of 
six (6) years after resolution by Franchisee, indicating the date and time service was required, the 
date of acknowledgment and date and time service was scheduled (if it was scheduled), and the 
date and time service was provided, and (if different) the date and time the problem was 
resolved; 

7.2.4 Records of installation/reconnection and requests for service 
extension for a period of six (6) years after the request was fulfilled by Franchisee, indicating the 
date of request, date of acknowledgment, and the date and time service was extended; and 

7.2.5 A map showing the area of coverage for the provisioning of Cable 
Services and estimated timetable to commence providing Cable Service. 
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7.3 System-Wide Statistics:  Any valid reporting requirement in the Franchise 
may be satisfied with system-wide statistics, except those related to Franchise Fees and 
consumer complaints. 

8. INSURANCE AND INDEMNIFICATION 

8.1 Insurance: 

8.1.1 Franchisee shall maintain in full force and effect, at its own cost 
and expense, during the Franchise Term, the following insurance coverage: 

8.1.1.1 Commercial General Liability Insurance in the amount 
of one million dollars ($1,000,000) combined single limit for property damage and bodily injury.  
Such insurance shall cover the construction, operation and maintenance of the Cable System, and 
the conduct of Franchisee’s Cable Service business in the LFA. 

8.1.1.2 Automobile Liability Insurance in the amount of one 
million dollars ($1,000,000) combined single limit for bodily injury and property damage 
coverage. 

8.1.1.3 Workers’ Compensation Insurance meeting all legal 
requirements of the State of New York. 

8.1.1.4 Employers’ Liability Insurance in the following 
amounts:  (A) Bodily Injury by Accident:  $100,000; and (B) Bodily Injury by Disease:  
$100,000 employee limit; $500,000 policy limit. 

8.1.1.5 Excess liability or umbrella coverage of not less than ten 
million dollars ($10,000,000). 

8.1.2 The LFA shall be designated as an additional insured under each of 
the insurance policies required in this Article 8 except Worker’s Compensation Insurance, 
Employer’s Liability Insurance, and excess liability or umbrella coverage. 

8.1.3 Each of the required insurance policies shall be noncancellable 
except upon thirty (30) days prior written notice to the LFA.  Franchisee shall not cancel any 
required insurance policy without submitting documentation to the LFA verifying that the 
Franchisee has obtained alternative insurance in conformance with this Agreement. 

8.1.4 Each of the required insurance policies shall be with sureties 
qualified to do business in the State of New York, with an A- or better rating for financial 
condition and financial performance by Best’s Key Rating Guide, Property/Casualty Edition. 

8.1.5 Upon written request, Franchisee shall deliver to the LFA 
Certificates of Insurance showing evidence of the required coverage. 
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8.2 Indemnification: 

8.2.1 Franchisee agrees to indemnify the LFA for, and hold it harmless 
from, all liability, damage, cost or expense arising from claims of injury to persons or damage to 
property occasioned by reason of any conduct undertaken pursuant to the Franchise, or by reason 
of any suit or claim for royalties, programming license fees or infringement of patent rights 
arising out of Franchisee’s provision of Cable Services over the Cable System other than PEG 
facilities and Channels, provided that the LFA shall give Franchisee prompt written notice of the 
LFA’s requesta claim or action for which it seeks indemnification  within ten (10) days of receipt 
of a claim or action pursuant to this Subsection, and, in any event, the LFA shall provide 
Franchisee with such written notice within a period of time that allows Franchisee to take action 
to avoid entry of a default judgment and does not prejudice Franchisee’s ability to defend the 
claim or action.  Notwithstanding the foregoing, Franchisee shall not indemnify the LFA for any 
damages, liability or claims resulting from the willful misconduct or negligence of the LFA, its 
officers, agents, employees, attorneys, consultants, independent contractors or third parties or for 
any activity or function conducted by any Person other than Franchisee in connection with PEG 
Access or EAS. 

8.2.2 With respect to Franchisee’s indemnity obligations set forth in 
Subsection 8.2.1, Franchisee shall provide the defense of any claims brought against the LFA by 
selecting counsel of Franchisee’s choice to defend the claim, subject to the consent of the LFA, 
which shall not be unreasonably withheld.  Nothing herein shall be deemed to prevent the LFA 
from cooperating with the Franchisee and participating in the defense of any litigation by its own 
counsel at its own cost and expense, provided however, that after consultation with the LFA, 
Franchisee shall have the right to defend, settle or compromise any claim or action arising 
hereunder, and Franchisee shall have the authority to decide the appropriateness and the amount 
of any such settlement.  In the event that the terms of any such proposed settlement includes the 
release of the LFA and the LFA does not consent to the terms of any such settlement or 
compromise, Franchisee shall not settle the claim or action but its obligation to indemnify the 
LFA shall in no event exceed the amount of such settlement. 

8.2.3 The LFA shall hold harmless and defend Franchisee from and 
against and shall be responsible for damages, liability or claims resulting from or arising out of 
the willful misconduct or negligence of the LFA. 

8.2.4 The LFA shall be responsible for its own acts of willful 
misconduct, negligence, or breach, subject to any and all defenses and limitations of liability 
provided by law.  The Franchisee shall not be required to indemnify the LFA for acts of the LFA 
which constitute willful misconduct or negligence on the part of the LFA, its officers, 
employees, agents, attorneys, consultants, independent contractors or third parties. 

9. TRANSFER OF FRANCHISE 

9.1 Transfer:  Subject to Section 617 of the Communications Act, 47 U.S.C. § 
537, as amended, no Transfer of the Franchise shall occur without the prior consent of the LFA, 
provided that such consent shall not be unreasonably withheld, delayed or conditioned.  In 
considering an application for the Transfer of the Franchise, the LFA may consider the 
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applicant’s:  (i) technical ability; (ii) financial ability; (iii) good character; and (iv) other 
qualifications necessary to continue to operate the Cable System consistent with the terms of the 
Franchise.  No such consent shall be required, however, for a transfer in trust, by mortgage, by 
other hypothecation, by assignment of any rights, title, or interest of the Franchisee in the 
Franchise or Cable System in order to secure indebtedness, or for transactions otherwise 
excluded under Section 1.31 above. 

10. RENEWAL OF FRANCHISE 

10.1 Governing Law:  The LFA and Franchisee agree that any proceedings 
undertaken by the LFA that relate to the renewal of this Franchise shall be governed by and 
comply with the provisions of Section 12.11 below, the Cable Law and Section 626 of the 
Communications Act, 47 U.S.C. § 546, as amended. 

10.2 Needs Assessment:  In addition to the procedures set forth in Section 626 
of the Communications Act, the LFA shall notify Franchisee of all of its assessments regarding 
the identity of future cable-related community needs and interests, as well as the past 
performance of Franchisee under the then current Franchise term.  Such assessments shall be 
provided to Franchisee by the LFA promptly so that Franchisee will have adequate time to 
submit a proposal under 47 U.S.C. § 546 and complete renewal of the Franchise prior to 
expiration of its term. 

10.3 Informal Negotiations:  Notwithstanding anything to the contrary set forth 
herein, Franchisee and the LFA agree that at any time during the term of the then current 
Franchise, while affording the public appropriate notice and opportunity to comment, the LFA 
and Franchisee may agree to undertake and finalize informal negotiations regarding renewal of 
the then current Franchise and the LFA may grant a renewal thereof. 

10.4 Consistent Terms:  Franchisee and the LFA consider the terms set forth in 
this Article 10 to be consistent with the express provisions of 47 U.S.C. § 546 and the Cable 
Law. 

11. ENFORCEMENT AND TERMINATION OF FRANCHISE 

11.1 Notice of Violation:  If at any time the LFA believes that Franchisee has 
not complied with the terms of the Franchise, the LFA shall informally discuss the matter with 
Franchisee.  If these discussions do not lead to resolution of the problem in a reasonable time, the 
LFA shall then notify Franchisee in writing of the exact nature of the alleged noncompliance in a 
reasonable time (for purposes of this Article, the “Noncompliance Notice”). 

11.2 Franchisee’s Right to Cure or Respond:  Franchisee shall have sixty (60) 
days from receipt of the Noncompliance Notice to: (i) respond to the LFA, if Franchisee contests 
(in whole or in part) the assertion of noncompliance; (ii) cure such noncompliance; or (iii) in the 
event that, by its nature, such noncompliance cannot be cured within such sixty (60) day period, 
initiate reasonable steps to remedy such noncompliance and notify the LFA of the steps being 
taken and the date by which Franchisee projects that it will complete cure of such 
noncompliance.  Upon cure of any noncompliance, the LFA shall provide written confirmation 
that such cure has been effected. 
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11.3 Public Hearing:  The LFA shall schedule a public hearing if the LFA 
seeks to continue its investigation into the alleged noncompliance (i) if Franchisee fails to 
respond to the Noncompliance Notice pursuant to the procedures required by this Article, or (ii) 
if Franchisee has not remedied the alleged noncompliance within sixty (60) days or the date 
projected pursuant to Section 11.2(iii) above.  The LFA shall provide Franchisee at least sixty 
(60) business days prior written notice of such public hearing, which will specify the time, place 
and purpose of such public hearing, and provide Franchisee the opportunity to be heard. 

11.4 Enforcement:  Subject to Section 12.11 below and applicable federal and 
state law, in the event the LFA, after the public hearing set forth in Section 11.3, determines that 
Franchisee is in default of any provision of this Franchise, the LFA may: 

11.4.1 Seek specific performance of any provision, which reasonably 
lends itself to such remedy, as an alternative to damages; or 

11.4.2 Commence an action at law for monetary damages or seek other 
equitable relief; or 

11.4.3 In the case of a substantial noncompliance with a material 
provision of this Franchise, seek to revoke the Franchise in accordance with Section 11.5. 

11.5 Revocation:  Should the LFA seek to revoke this Franchise after following 
the procedures set forth above in this Article, including the public hearing described in Section 
11.3, the LFA shall give written notice to Franchisee of such intent.  The notice shall set forth the 
specific nature of the noncompliance.  The Franchisee shall have ninety (90) days from receipt of 
such notice to object in writing and to state its reasons for such objection.  In the event the LFA 
has not received a satisfactory response from Franchisee, it may then seek termination of the 
Franchise at a second public hearing.  The LFA shall cause to be served upon the Franchisee, at 
least thirty (30) business days prior to such public hearing, a written notice specifying the time 
and place of such hearing and stating its intent to revoke the Franchise. 

11.5.1 At the designated public hearing, Franchisee shall be provided a 
fair opportunity for full participation, including the rights to be represented by legal counsel, to 
introduce relevant evidence, to require the production of evidence, to compel the relevant 
testimony of the officials, agents, employees or consultants of the LFA, to compel the testimony 
of other persons as permitted by law, and to question and/or cross examine witnesses.  A 
complete verbatim record and transcript shall be made of such hearing. 

11.5.2 Following the second public hearing, Franchisee shall be provided 
up to thirty (30) days to submit its proposed findings and conclusions to the LFA in writing and 
thereafter the LFA shall determine (i) whether an event of default has occurred under this 
Franchise; (ii) whether such event of default is excusable; and (iii) whether such event of default 
has been cured or will be cured by the Franchisee.  The LFA shall also determine whether it will 
revoke the Franchise based on the information presented, or, where applicable, grant additional 
time to the Franchisee to effect any cure.  If the LFA determines that it will revoke the Franchise, 
the LFA shall promptly provide Franchisee with a written determination setting forth the LFA’s 
reasoning for such revocation.  Franchisee may appeal such written determination of the LFA to 
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an appropriate court, which shall have the power to review the decision of the LFA de novo.  
Franchisee shall be entitled to such relief as the court finds appropriate.  Such appeal must be 
taken within sixty (60) days of Franchisee’s receipt of the written determination of the LFA. 

11.5.3 The LFA may, at its sole discretion, take any lawful action that it 
deems appropriate to enforce the LFA’s rights under the Franchise in lieu of revocation of the 
Franchise. 

11.6 Abandonment of Service:  Franchisee shall not abandon any Cable Service 
or portion thereof without the LFA’s prior written consent as provided in the Cable Law. 

12. MISCELLANEOUS PROVISIONS 

12.1 Actions of Parties:  In any action by the LFA or Franchisee that is 
mandated or permitted under the terms hereof, such party shall act in a reasonable, expeditious, 
and timely manner.  Furthermore, in any instance where approval or consent is required under 
the terms hereof, such approval or consent shall not be unreasonably withheld, delayed or 
conditioned. 

12.2 Binding Acceptance:  This Agreement shall bind and benefit the parties 
hereto and their respective heirs, beneficiaries, administrators, executors, receivers, trustees, 
successors and assigns, and the promises and obligations herein shall survive the expiration date 
hereof. 

12.3 Preemption:  In the event that federal or state law, rules, or regulations 
preempt a provision or limit the enforceability of a provision of this Agreement, the provision 
shall be read to be preempted to the extent, and for the time, but only to the extent and for the 
time, required by law.  In the event such federal or state law, rule or regulation is subsequently 
repealed, rescinded, amended or otherwise changed so that the provision hereof that had been 
preempted is no longer preempted, such provision shall thereupon return to full force and effect, 
and shall thereafter be binding on the parties hereto, without the requirement of further action on 
the part of the LFA. 

12.4 Force Majeure:  Franchisee shall not be held in default under, or in 
noncompliance with, the provisions of the Franchise, nor suffer any enforcement or penalty 
relating to noncompliance or default, where such noncompliance or alleged defaults occurred or 
were caused by a Force Majeure. 

12.4.1 Furthermore, the parties hereby agree that it is not the LFA’s 
intention to subject Franchisee to penalties, fines, forfeitures or revocation of the Franchise for 
violations of the Franchise where the violation was a good faith error that resulted in no or 
minimal negative impact on Subscribers, or where strict performance would result in practical 
difficulties and hardship being placed upon Franchisee that outweigh the benefit to be derived by 
the LFA and/or Subscribers. 

12.5 Notices:  Unless otherwise expressly stated herein, notices required under 
the Franchise shall be mailed first class, postage prepaid, to the addressees below.  Each party 
may change its designee by providing written notice to the other party. 
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12.5.1 Notices to Franchisee shall be mailed to: 

Verizon New York Inc. 
Jack White, Senior Vice President and General Counsel 
Verizon Telecom 
One Verizon Way 
Room VC43E010 
Basking Ridge, NJ 07920-1097 

12.5.2 Notices to the LFA shall be mailed to: 

Village Clerk-Treasurer 
Village of Hillburn 
31 Mountain Avenue 
Hillburn, NY 10931 

12.5.3 with a copy to: 

Mayor  
Village of Hillburn 
31 Mountain Avenue 
Hillburn, NY 10931 

12.6 Entire Agreement:  This Franchise and the Exhibits hereto constitute the 
entire agreement between Franchisee and the LFA and they supersede all prior or 
contemporaneous agreements, representations or understandings (whether written or oral) of the 
parties regarding the subject matter hereof.  Any local laws or parts of local laws that materially 
conflict with the provisions of this Agreement are superseded by this Agreement. 

12.7 Amendments and Modifications:  Amendments and/or modifications to 
this Franchise shall be mutually agreed to in writing by the parties and subject to the approval of 
the NY PSC, pursuant to the Cable Law. 

12.8 Captions:  The captions and headings of articles and sections throughout 
this Agreement are intended solely to facilitate reading and reference to the articles, sections and 
provisions of this Agreement.  Such captions shall not affect the meaning or interpretation of this 
Agreement. 

12.9 Severability:  If any section, subsection, sub-subsection, sentence, 
paragraph, term, or provision hereof is determined to be illegal, invalid, or unconstitutional by 
any court of competent jurisdiction or by any state or federal regulatory authority having 
jurisdiction thereof, such determination shall have no effect on the validity of any other section, 
subsection, sentence, paragraph, term or provision hereof, all of which will remain in full force 
and effect for the term of the Franchise. 
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12.10 Recitals:  The recitals set forth in this Agreement are incorporated into the 
body of this Agreement as if they had been originally set forth herein. 

12.11 FTTP Network Transfer Prohibition:  Under no circumstance including, 
without limitation, upon expiration, revocation, termination, denial of renewal of the Franchise 
or any other action to forbid or disallow Franchisee from providing Cable Services, shall 
Franchisee or its assignees be required to sell any right, title, interest, use or control of any 
portion of Franchisee’s FTTP Network including, without limitation, the Cable System and any 
capacity used for Cable Service or otherwise, to the LFA or any third party.  Franchisee shall not 
be required to remove the FTTP Network or to relocate the FTTP Network or any portion thereof 
as a result of revocation, expiration, termination, denial of renewal or any other action to forbid 
or disallow Franchisee from providing Cable Services. This provision is not intended to 
contravene leased access requirements under Title VI or PEG requirements set out in this 
Agreement. 

12.12 NY PSC Approval:  This Franchise is subject to the approval of the NY 
PSC.  Franchisee shall file an application for such approval with the NY PSC within sixty (60) 
days after the date hereof.  Franchisee shall also file any necessary notices with the FCC. 

12.13 Rates and Charges:  The rates and charges for Cable Service provided 
pursuant to this Franchise shall be subject to regulation in accordance with federal law. 

12.14 Publishing Information:  LFA hereby requests that Franchisee omit 
publishing information specified in 47 C.F.R. § 76.952 from Subscriber bills. 

12.15 Employment Practices:  Franchisee will not refuse to hire, nor will it bar 
or discharge from employment, nor discriminate against any person in compensation or in terms, 
conditions, or privileges of employment because of age, race, creed, color, national origin, or 
sex. 

12.16 Customer Service:  Franchisee shall comply with the consumer protection 
and customer service standards set forth in Parts 890 and 896 of the NY PSC rules and 
regulations. 

12.17 Performance Review:  The LFA may, at its discretion but not more than 
once per three (3) year period, hold an informal performance evaluation session (the 
“Performance Review”) to review Franchisee’s compliance with the terms and conditions of this 
Franchise.  The LFA shall provide Franchisee with at least thirty (30) days prior written notice of 
the Performance Review to be held at a mutually agreeable time.  Franchisee shall have the 
opportunity to participate in and be heard at the Performance Review.  Franchisee shall not be 
required to disclose any confidential or proprietary information at any Performance Review held 
in a public forum.  To the extent Franchisee identifies any information addressed at a 
Performance Review as confidential or proprietary, Franchisee shall cooperate with the LFA to 
arrange a meeting with designated LFA representatives in an informal non-public forum to 
review any such confidential or proprietary information to the extent necessary to effectuate the 
objectives of this Section 12.17; provided, however, that the information disclosed to the LFA by 
the Franchisee at any such informal non-public meeting shall be treated by the LFA as 
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confidential.  Within thirty (30) days after the conclusion of the Performance Review, the LFA 
shall provide Franchisee written documentation (the “Performance Review Report”) setting forth 
its determinations regarding Franchisee’s compliance with the terms and conditions of this 
Franchise.  The Performance Review Report shall not contain any confidential information 
disclosed by the Franchisee in connection with the Performance Review. 

12.18 No Third Party Beneficiaries:  Except as expressly provided in this 
Agreement, this Agreement is not intended to, and does not, create any rights or benefits on 
behalf of any Person other than the parties to this Agreement. 

12.19 LFA Official:  The Mayor of the LFA is the LFA official that is 
responsible for the continuing administration of this Agreement. 

 

 

 

 

12.20 No Waiver of LFA’s Rights:  Notwithstanding anything to the contrary in 
this Agreement, no provision of this Agreement shall be construed as a waiver of the LFA’s 
rights under applicable federal and state law. 

 

AGREED TO THIS _____ DAY OF _____________, 2007. 

LFA: 

VILLAGE OF HILLBURN 

By:   
 Brian L. Miele 
 Mayor 

Verizon New York Inc. 

By:   
 Tracey Edwards 
 Vice President 
  

EXHIBITS 

Exhibit A:  Municipal Buildings to be Provided Free Cable Service 
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Exhibit B:  Service Area 

Exhibit C:  PEG Channels 
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EXHIBIT A 
 

MUNICIPAL BUILDINGS TO BE PROVIDED FREE CABLE SERVICE 

 

 

Facility Address City State Zip 

Hillburn Village Hall 31 Mountain Avenue Hillburn NY 10931 

Hillburn Fire Department 37 5th Street Hillburn NY 10931 

Hillburn Youth Center 77 5th Street Hillburn NY 10931 
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EXHIBIT B 
 

SERVICE AREA 

The Service Area shall be the Franchise Area. A map of the Service Area is attached 
hereto. 

The construction of the Franchisee’s FTTP Network has been completed to 
approximately 98% of the current households in the Franchise Area. At present, Franchisee’s 
anticipated schedule calls for 98% deployment by February 2008, 99% deployment by August 
2008, 99% deployment by February 2009, 99% deployment by August 2009, 99% deployment 
by February 2010, 99% deployment by August 2010, 99% deployment by February 2011, 99% 
deployment by August 2011, 99% deployment by February 2012, and 100% deployment by 
August 2012. This schedule is subject to further review and modification by the Franchisee 
consistent with Section 895.5(b)(1) of the NY PSC rules and regulations; provided, however, that 
Franchisee shall provide notice to the LFA and the NY PSC of any material change in this 
schedule.. 

 



 24  

EXHIBIT C 
 

PEG CHANNELS 

At this time, the LFA has not requested any PEG Access Channels 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

  




