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Public Utitity Law Project of New York, Inc.
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October 27,2009

Thomas Dowling, Supervisor
Informal Hearing Unit
Ofüce of Consumer Services
New York Department of Public Service
90 Church Street
New York, NY 10007-2919

Re: HazelTowers-CaseNo. 814524
Infonnal Hearing Statement on Behalf of Hazel Towers Tenants Association
("HTTA".l

DearMr. Dowling:

Thank you for your letter of October 9,2009, requesting notification of the

specific issues, of the thirteen addressed in the Initial Decision ("ID"), that remain

unresolved "and the relief you believe an Office of Consumer Services informal hearing

officer may be able to provide." An enumeration of the unresolved issues is provided

below. For convenience, each issue bears the same numerical designation as in the ID.
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ID Issue 1 The language contained in Commission Order 00-E-1269 has not been
incorporated into the tenants' leases.

a. The ID erconeously approved a defective, proposed lease rider to govern the
rates, terms and coruditions of submetered electric service

(Ð Failure to include provisions mandated b]¡ the Submetering Order

The ID approved a defective proposed lease rider to fulfill the Submetering Order

recluirements that "the method of rate calculation, rate cap, complaint procedures, tenant

protections, and the enforcement mechanism will be incorporated in plain language in all

leases goveming submetered apartments." The defective, proposed lease rider is

appended to the ID as Exhibit B,

Nelson Management's ex parte communications with OCS and its ex parte

provision of a proposed lease rider to OCS cannot establish or substitute for valid, signed

agreements with its submetered customers containing the rates, terms and conditions of

electric service atHazel Towers.

(ii) DefectiveComplaintProcedures

The proposed lease rider contains ne\ry complaint procedures that are not in

compliance with the Home Energy Fair Practices Act ('T{EFPA"), and it does not provide

for the method of rate calculation and adequate tenant protections, all in violation of the

plain words of the Commission's Submetering Order. The unlawñll, proposed lease rider

provisions are set forth below in italics, with the deficiencies noted under each.
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"1. Hazel Towers is a submeteredfacility. While Hazel Towers, LP is the owner of
the btdlding, the hillingJitr electricity is curuently administered by Hazel Towers'
consultant, American Metering and Planning Seryices (AMPS) as agentfor Hazel Towers
Company. Representative of AMPS are available at (718) gg7-9s00. If you have an
electrical emergency please call Hazel Towers Company at (718) 997-9s00. If you
would like to contact Hazel Towers Company by mail, please write to 118-35 Queens
Blvd, Forest Hills NY 11375."

. This text advises submetered customers to call Hazel Towers if there is an "electrical

emergency." For submetered customers who have non-emergency complaints about

their electric service, it does not provide anyone to contact, AMPS is not an electric

company and has not been authorized by the Commission to provide electric service.

AMPS is not a party to the lease, and has no contract with tenants. AMPS is not a

party to this proceeding and Nelson Management has not filed with the Commission

its conhact with AMPS to outsource its administration of electric services. There is

no evidence that AMPS is a successor that has assumed Nelson Management's duty

to comply with HEFPA or the Commission's Order.l

"2. If you have complaints regarding electrical service ¿hat are not satisfied after
speaking witlt a supervisor, please write to a Hazel Towers Company representative and
include the action or relief requested. It can be in letterform and sent to Hazel Towers
Company l lB-35 Queens Blvd, Forest Hills lW I1375. The managing agent or
representative shcúl investigate and respond to the complainant in writing if requested.
You shall then be advised of the disposition of the complaint and the reason therefore. If
you üre dissatisfied with the managing dgent's or the representative's response, you may
request a review of said determination by filing a written protest withinþurteen (14)
days from the date of the response to the managing agent or representative. No
particularform is required. You can ølso contact the Public Service Commission at New
York State Department of Public Service, 3 Empire State Plaza, Albany, New York 12223
or call th.eir toll free HELP Line at I (800) 34203 377 and file a cornplaint with the
commission and seek to have the issue resolved by them. The website for the Pubtíc
S ervice Commis sio n is www. DP S. State, IW.US. "

See, Owners & Tenants Electric Co., lnc. v. Tractenberg, 158 Misc. 677 (NYC Mun. Ct. 1956).
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The text above refers to communications with "a supewisor," but there is no

instruction to call a supervisor, nor is any supervisor identified. The text quoted at

(iÐ(1), above refers to "owner" arì.d "agent" and instructs tenants to call HazelTowers

in the event of an electrical emergency. Accordingly, Step 2 inlhe complaint process

apparently requires customers to follow a requisite, but unidentified first step of

speaking with an unnamed "supervisor."

The telephone number to contact a "supervisor" is not provided. Rather, a written

communication is required. Written customer complaints are not required by the

Home Energy Fair Practices Act ("IIEFPA").2 The Cornmission's official rules for

complaint handling stþulate that "ftlhe utility shall allow complaints to be accepted

and processed in a simple manner and form."3 Many tenants may have difficulties in

making written complaints due to lack of literacy or English proficiency, old age, or

mental or physical disability.

. The proposed complaint procedures provide no time limitation for the "managing

agent or representative" to respond following investigation of the written complaint.

This unlimited time for response cannot satisfy the statutory HEFPA'þromptness"

tequirement,a and stands in plain violation of the Commission's Submetering Order,

which requires a response "within ten days of the.receipt of the complaint."

(Submetering Order at p, 3).

1

I

4

Public Service Law ('1PSL") $ 43, 16 NYCRRPaTt I l.
16 NYCRR $ I L20. Complaints to the utility.

PSL $ a3(l)(a).
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. The proposed complaint procedures require "managing agent or representative" to

respond to the complaint in writing, but only "if requested." The Submetering Order

requires a "responfse] to the complaint in writing within ten days of the receipt of the

complaint." (Submetering Order atp.3, emphasis added).

. The instmction: "If you are dissatisfied with the managing agent's or the

representative's response, you may request a review . . . within fourteen (14) days

from the date of the response to the managing agent or representative," is rendered

unintelligible by its use of the preposition "to" rather than "from" in the underlined

portion of the text.

. Complaints within a specified time are not required by HEFPA.s

. The notification of IIEFPA rights must require disclosure that not only may the PSC

be "contacted," but that the PSC will upon request make a written administrative

determination of the complaint under its complaint handling procedures.

Commission regulation 16 NYCRR $ 11,20 requires the utility to notify complainants

"of the availability of the commission's complaint handling procedures" when it

decides any complaint or issue adverse to the complainant.6

. The proposed lease rider does not notify tenants about the protections ofPSL $ a3(c)

with respect to disputed elcctric bills.

5 Excluding consideration of the general, six-year limitations period for utìlity service complaints.
6 

1.6 NYCRR e 1r.20.
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(iiÐ
violation of l6 NYCRR g 1 1.20

The ID erued in approving a proposed lease rider that unilaterally modified the

complaint procedures provided in the Submel.ering Order, thereby unilaterallymodifying

the Submetering Order requirements without Commission approval. Nelson

Management's changes to the Commission-ordered complaint procedures and its

distribution of unilaterally imposed terms and conditions to tenants was unlawful and in

violation of 16 NYCRR S 11.20, which requires that changes to complaint procedures be

filed with the Commission 30 days in advance,T The complaint procedures were not

modified in accordancc with the regulation, or by petition to the Commission to modify

the Submetering Orcler. They were also made without SAPA Notice, without prior filing

and approval under PSL $ 65, without notice to tenants, and without voluntary and

informed tenant consent.

(iv) TheID is taintedby ex narte communications in violation of
22 NYCRR $ 1200.

The ID received Nelson Management's new, proposed lease rider (appended to

the ID as Exhibit B) ex parte, with no notice or consultation with counsel for HTTA. The

Public Service Commission ('?SC") and Department ofPublic Service ("DPS") are

"tribunals" as defined by Title 22 of the New York Code, Rules & Regulations, Section

1200,8 In practicing before "tribunals,"

t 
$ 11.20 Complaints to the utility, "Every utility shall frle with the commission its proccdures for

fulfltlling the requiremerfs of this section, and any changes in such procedures must be filed at least 30 days
prior to implementation.

' 5"",22 NYCRR $ 1200.0. "'Tribunal"' denotes a court, an albifrator in an arbitration proceeding
or a legislative body, administrafive agency or other body acting in an adjudicative capacity, A legislative
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lawyers shall not "communicate . . . as to the merits of the rnatter
with a judge or official of a tribunal or an employee thereof before
whom the matter is pending, except (ii) in writing, if the lawyer
promptly delivers a copy of the writing to counsel for the other
parties. . . ; (íii) orally, upon adequate notice to counsel for the
otherparties...."'

The purpose of these procedures, as stated in the rule, is to "maintain and preserve

the impartiality of tribunals. . . ."r0 Nelson Management stalled answering HTTA's

complaint for five months, Then, in a letter dated November 13, 2008, counsel for

Nelson Management communicated with DPS, to provide "infomration and explanations

regarding ceftain allegations made by the Public Utility Law Project of New York

("PULP") on behalf of Hazel Towers Tenants Association ("HTTA" or "Association")

regarding the submetering of electricity at the above properties."tt The November 13,

2008 communication attached a proposed lease rider as Exhibit I, which Nelson

Management described as "including all the required language." Nelson Management

further represented that the proposed lease rider would be attached to all new leases and

lease renewals. Counsel for HTTA did not receive a contemporaneous copy of that

communication from the submeterer's counsel, in violation of 22 ìIYCRR $ 1200.27, and

OCS did not providc it to HTTA counsel or require Nelson Management to provide it.

This deprived HTTA of any opportunity to identify shortcomings of the proposed lease

body, administrative agency or other body acts in an adjudicative capacity when a neutral official, after the
presentation of evidence or legal argument by a party or parties, will render a legal judgment directly
affecting a party's interests in a particular matter.
n 

22 NYCRR g 1200.27.

" See, Letter from Joseph Amicone, Esq. to Deborah Sippel, November 3, 2008, in Case No.
814524.

Id.
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rider or to point out that Nelson Management had not actually entered info lease rider

agreements with tenants, contrary to the Commission's submetering order.

The ID attached a proposed lease rider (as Exhibit B) that was different from the

proposed lease rider aftached as Exhibit I to the November 13, 200g erc parte

communication. Apparently, there were further oral communications between counsel

for Nelson Management and DPS which were not conducted'hpon adequate notice to

counsel for the other parties" in violationof 22 NYCRR ç 1200.27. Accordingly, the ID

findings regarding terms and conditions of iease rider requirements were tainted by

improper ex parte contacts.

(v) Method of rate calculation

The ID erred in approving a proposed lease rider that does not incorporate "the

method of rate calculation" into submetered tenants' lease agreements, which is a clear

requirement of the Subrnetering Order which says: "The method of rate calculation, rate

cap, complaint procedwes, tenant protections, and the enforcement mechanism will be

incorporated in plain language in all leases governing submetered apartments." The

proposed lease ridel appended to the ID as Exhibit B contains this language:

"The bills you receive show the amount of kilowatts you used. You will receive a monthly
bill indicating the price charged per kilowatt, You will be charged at the rate paid by
Parker Towers, which is the 'Bulk' rate, such rate not to exceed the Con Edison rate for
direct metering. There will also be a monthly surchargefor billing."

The above-quoted language does not establish a rate or inform tenants of the

rnethod of rate calculation and violates a condition of the Submeterins order.lz

t' Th" above-quoted lease rider language also fosters ignorancc and misunderstanding ofbasic
electricity principles by confusing "kilowatts" with "kilowatt hours."
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(vÐ Lack of tenant protection

The tD erred in approving a proposed lease rider that does not incorporate "tenant

protections" into submetered tenants' lease agreements, which is a requirement of the

Submetering Order. The proposed lease rider appended to the ID as Exhibit B contains

this language:

"If you are having dfficulty paying your bill, please contact us by telephone or by letter
in order to arrangefor a deferred payment agreement whereby you can pay the balance
owed over a period of tíme. If you can show financial need, we can work with you to
determine the length of the agreement and the amount of each monthly payment. You
mdy not have to make a down payment and installment pøyments rnay be as little as $50
per month. "

. The above-quoted language from the proposed lease rider does not provide a valid

"tenant protection" because it does not conform to the Commission's I{EFPA

implementing regulations, specifically 1 6 NYCRR $ I 1. 1O(a)(iii), which provides "a

paymeit agreement must provide for installments as 1ow as $10 per month and no

down payment, when the customer or applicant demonstrates financial need for such

terms. . . ."

. The above-quoted language eroneously informs tenants that the lowest installment

payment amount is $50 per month, and therefore does not incorporate adequate

"tenant protections" into submetered tenants' leases, and violates a condition of the

Submetering Order. Furthermore, an agreement by the parties that the minimum

DPA payment is $50 per month would be unenforceable because New York law

permits a minimum payment of $10. "It is the settled law of this State (and probably
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ofevery other State) that a party to an illegal contract cannot ask a court oflaw to

help him carry out his illegal object. . . ."r3

(vii)

The ID erred in approving a proposed lease rider that contains references to

termination of electric service, when the Submetering Order does not perrnit terminahon.

The proposed lease rider appended to the ID as Exhibit B contains this language:

"Regardless of your payment history with us, we will continue electric service if your
health or safety is threatened. . . Under no circumstances will your service be shut off
without you receiving a Final Termination/Disconnection Notice whích will he sent at
lease [sicJ 20 days after payment was due and will set a termination/disconnection date
at lease [sic] 1 5 days from the date the Notice is sent. . . . In the event your service is shut
off.. ."

. The Submetering Order clearly states: "The application provides that the electricity

shutdown in øny apartment will only be done to accommodate a repair or building

emelgency requirement and be for a temporary duration. In no case will electricitv be

shut down in an aoartment for a failure to pay for electricitl¡." (Submetering Order at

p. 3).

Nelson Management substantially violated the Commission's Submetering Order

and is continuing to show contempt for the Commission and its Order, and never sought

waiver, modification or other relief from the Submetering Order. HTTA requests the

OCS hearing officer to enforce the Commission's Order, and requests the following relief

for ID Issue I (a) as follows:

(i) a decision directing Nelson Management to halt all submetering due to the
failure to bear its burden of proof to show it has obtained tenant consent to

Stone v. Freeilan,298 N.Y. 268,271(1948).
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approved service agreements, and the failure to comply with the
Commission's Submetering Order;

(iÐ a decision directing Nelson Management to revise its complaint
procedures for IIEFpA compliance;

(iiÐ a decision directing Nelson Management to implement revised, HEFpA-
compliant complaint procedures not less than 30 days from the date the
revised procedures are filed with the Commission, in accordance with 16
NYCRR g 11.20;

(iv) a decision directing Nelson Management to incorporate "the method of
rate calculation" into submetered tenants' lease agreements;

(v) a decision directing Nelson Management to incorporate "tenant
protections" into submetered tenants' lease agreements, including accurafe
information regarding minimum payments for DpAs;

(vi) a recommenclationto the Commission that commencing immediately, DPS
attomeys and attorneys practicing before the Commission adhere to the
New York Rules of Professional Conduct, 22 NYCRR $ 1200, et seq., in
OCS complaint proceedings to maintain and preserve the impartiality of
the PSC and the DPS.

(viÐ a decision directing Nelson Management to remove all direct and implied
references to termination of electric service from submetered tenants'
lease agreements, inasmuch as the Submetering Order does not permit
termination of electric service.

b. The ID ewoneously permits submetered customers to be billedfor electric seryice
without the prerequisite compliance with the Submetering Order

In the absence of a filed and Commission-approved tariff for landlord-provided

electric service atHazel Towers, and the existence of the Con Ectison tariff prohibition

against any resale of electricity unless authorized by a commission order, the

Submetering Order creates a contract-for-service regime (rather than a filed tariff system)

and requires that "the rnethod of rate calculation, rate cap, complaint procedures, tenant

protections, and the enforcement mechanism will be incorporated in plain language in all

leases governing submetered apartments." (Submetering Order atp. 4) The ID confirms
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that the required language was nevü incorporated into the leases. Nelson Management

failed to meet its burden to prove it obtained tenant consent to valid service agreements.

The ID ened (i) by allowing Nelson Management to demand and retain tenants'

payments for submetered electtic service in the absence of a valid lease rider establishing

the rates, terms and conditions of electric service approved by the Commission; and (ii)

by permitting Nelson Management to continue billing for submetered electric service

without proof of signed, valid lease riders establishing the rates, terms and conditions of

electric service approved by the Commission.

The unsigned, proposed lease ricler appended to the ID as Exhibit B does not in

any way establish the essential rates, terms and conditions for submetered electric

service, which is a condition of the Commission Submetering Order. The proposed lease

rider's "take it or leave it" boilerplate language cannot establish knowing and informed

tenant assent to charges that cannot be ascertained in advance of their imposition.la In

the absence of any viable agreement for electric service, without proof of knowing tenant

consent, and without full compliance with the Submetering Order, Nelson Management

and its agents are not authorized to resell electric service to Hazel Towers tenants.

Furthermore, if the rates, terms and conditions of electric service are not approved

by the Commission, charges are unlawfulrs and Nelson Management may not enforce a

ta See, e.g., Iu the Matter of the Ontario Energy Board Act, 1998, S.O. 1998, c. 15, Schedule B,
Decision and Order, August 13, 2009 at p. 18, et. seq., setting forth the constituent elements of informed
consent for submetering in residential aparirnents, available at

OSubMeters 20090813.PDF

15 psl. ö 65.
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claim for any comperlsation in any court.l6 The ID thus erred by failing to order a refund

of all amounts paid by tenants for unlawfully submetered electric service conducted in

violation of the Submetering Order, and again erred bypermitting submetered billing to

continue in the absence of valid, signed service agreements.

The lease of a submeterer is its contract or tariff for electric service, the terms and

conditions of which must be approved by the Commission. The time for lawful

submetered electricity charges to begin, as authorized by the Commission's Submetering

Order, is triggered by the utility's subsequent compliance with the conditions of that

order.lT Inasmuch as Nelson Management did not implement leases containing the rates,

terms and conditions of electric service, and still has not done so, such terms cannot have

been approved by the Commission and are therefore unlawful under Public Service Law

$ 65."

The following facts are undisputed:

There is no filed tariff for landlord-provided electric service atHazel Towers,

The filed tariff of Con Edison, the local distribution utility, prohibits any resale of
electricity unless authorizcd by a Commission order.''

The Submetering Order issued in Case 00-E-I269 specifically created a contract-for-
service regime (rather than a filed tariff system) requiring that "The method of rate
calculation, rate cap, complaint procedures, tenant protections, and the enforcernent

'" PSL $ 75.

t' S""ElectricalDistrictNo. 1v. FERC,774F,2¿,490,492-493 (D.C.Cir. 1984)(chargesauthorìzed
by Commission order began not with the date of the order but with the compliance flrling of new rates
consistent with the order).

'' PSL $ 6s(5).
1n 16 NYCRR g 96.1; Campo v- Feinherg,303 N.Y. 995 (1952).

1.

2.

a
J
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mechanism, will be incorporated in plain language in all leases goveming submetered
apartments."2o

The ID confìrmed that as of August zl,2\\g,Nelson Management did not provide
tenants with a lease rider containing the Commission-ordered language sufficient to
establish valid agreements for electric service when it began submetering in April
2007."'

The ID confirmed that as of August 21,2009, a proposed lease rider was still in the
process of "being attached to each tenant's lease upon renewal."22

A proposed lease rider containing the essential terms and conditions for submetered
electric service was never filed or approved by order of the Commission in
Case 00-E-1269.23

7. The Submetering Order provides: "The electricity charges and concurrent rent
reductions will go into effect for each such apartment upon the expiration of the
cunent apartment lease."24 Nelson Management did not phase inÛiiling for
submetering upon lease expiration and entry into new, valid electric service
agreements but rather, "verified that all rent reductions were applied the first month
the submeterin g b e gan."z s

8. Many of the terms of the proposed lease rider Nelson Management was still
implementing as ofAugust 21, 2O09^(appended to the ID as Exhibit B) are contrary to
HEFPA and the Submete¡ing Order.26

HTTA has argued that Nelson Management's failure to establish the essential

terms and conditions of electric service in valid agreements with submetered customers

merits a refund to customers of all amounts paid for electric service. Nelson

20 Submetering Order at p. 4.

2t 
See, ID at p, 5, "It does not appear that this rider was attached to the leases prior to the

commencement of submetering in April 2007. . .." and ID at p. l, "Nelson Management originally advised
Staffthat it was in the process ofincluding the required language in each tenant's Lease as it is renewed.
However, Nelson Managernent renewed some tenant's leases in 2007 (2 year and 1 year leases) and also
additional leases in 2008 (1 year and 2 year leases) prior to the adoption ofthe revised Lease Rider."
22 ID Issue 1, pg, 1.

2r Petilion of Herbert E. Hirschfeld, P.E., to subrneter elecrricity attlazelTowers, July 25, 2000.
24 Submetering Order at p. 3.

2s ID Issue 1 0 at p. 5.

26 
,See, HTTA's response herein to ID Issue l.

5.

6
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Management has countered that a full refund of all amounts paid by tenants for

submetered electricity would "result in unjust enrichment."2T The ID concluded, without

rationale or citation, "We ñnd no basis to order a complete refund of all billed

submetering chùt ge."28

(i) The application of PSL ô 65

At issue in this circumstance, is whether Public Service Law $ 65 is applicable to

Nelson Management. PSL $ 65(5) provides:

"Nothing in this chapter shall be taken to prohibit a gas corporation
or electrical corporation from establishing classif,rc ations of service
based upon the quantity used, the time when used, the purpose for
which used, the duration of use or upon any other reasonable
consideration, and providing schedules ofjust and reasonable
graduated rates applicable thereto. No such classification,
scheclule, rate or charge shall be lawful unless it shall befiled with
and approved by the commission, and every such classification,
rate or charge shall be subject to change, alteration and
modification by the commission " (emphasis added).

Inasmuch as OCS failed to order refunds to tenants under the above-listed facts, it

apparently concluded, without so stating, that Section 65 of the Public Service Law does

not apply to Nelson Management. HTTA submits that OCS erred in this conclusion.

The Commission uses a "realistic appraisal" to "ascertain the Public Service Law

requirements that should be imposed on new forms of electric service providers that

differ in character from haditional electric utility monopoly providers."2e Under this

27 ID Issue 4 atp.2.
28 Id.

2e Order Providingfor Líghtened Regulatíon, Carr Sheet Generating Station, L.P., Case 98-E-1670,
(Issued and Effective April 23, 1999), atp. 7 .
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approach, the Commission must first detennine "whether a particular section of the

Public Service Law is inapplicable on its face."30

Using the first step in the Commission's analysis, if $ 65 was inapplicable on its

face to submeterers, submeterers would not be required to obtain authorization to

submeter in a Commission Order, which specifically sets forth what the rates and charges

for submetered electric service will be. Because the Commission requires submeterers to

obtain authorization to submeter under 16 NYCRR Part96, it must be concluded that the

Commission intends to exercise jurisdiction over submeterers and if that is so, it follows

that submeterers' service classifications, rates and charges are subject to filing with and

approval by the Commission under $ 65. Indeed, the statutory aul.hority cited for

16 NYCRR $ 96.1 is Public Service Law $$ 65 and 66.

"If the provision is applicable, the next analysis is to determine if it is possible for

an entity to comply with its requirements of a provision [sic]."31 It was possible for

Nelson Management to comply with a requirement that it file with and have its rates

approved by the Comnission, The required filing would have been a lease rider setting

forth the terms and conditions of electric service atHazel Towers, a condition of the

Submetering Order. Although Nelson Management obtained the order in January 2001, it

has offered no explanation for why it has not complied with the simple lease modification

imposed by the Commission as a condition of submetering. HTTA can suggest no reason

why Nelson Management did not comply with this particular mandate in the Submetering

Order, nor did the ID illuminate any barriers to NelsonManagement's perfonnance.

Id.

td.



Thomas Dowling
October 27,2009
Page 17

Accordingly, it is reasonable to conclude that it is not only possible for Nelson

Management to comply with the provisions of $ 65, but indeed it was ordered to do so by

the Commission as a condition of submetering, indicating that the Commission believed

it was possible for Nelson Management to comply.

Finally, "even if an entity could theoretically comply with a statutory provision, a

realistic appraisal requires an analysis of whether imposing the requirement is necessary

to protect the public interest, or would instead adversely affect the public."32 The

Commission ordered Nelson Management to provide certain submetering notification

language and protections in tenants' leases, presumably because it believed such action to

be in the public interest. The assessment of whether the public interest is served by

compliance with the Commission's Submetering Order is perhaps best determined by

asking the converse: Would submetered customers benefit if the method of rate

calculation, rate cap, complaint procedures, tenant protections, and the enforcement

mechanism was concealed from them? Would submetered customers benefit by their

landlord's unilateral alteration of the terms of their leases, before the terms of those

leases expired, and the imposition of charges for submetered electric service contrary to

an order of the Public Service Commission? Would the Commission benefit from

ignorance of unlawful terms and conditions of electric service atHazel Towers?

The Commission has previously ruled that "allowing uncertified and untariffed

companies to provide telephone service in New York may harm customers and other

Carr Street Generating Statíon at p.8.
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certified companies."" By comparison, a submeterer is "certified" by the Commission to

operate by vilue of the Submetering Order. Its tariff is its lease provision for eleckic

service, which the Commission requires contain specific language on the rates, terms and

conditiotrs of electric service. Nelson Management has violated the submetering order

and its failure to implement lease electric service provisions essentially leaves it

operating "untariffed.r:34 4* the Commission stated in New York Telephone:

Through certification, and the threat of its withdrawal, the
Commission retains influence over a telephone company's
operation and treatment of customers. Therefore, the public safety
and welfare would be impairedby delaying this rulemaking for the
normal time period required by the State Administrative Procedure
Act.3s

If the Commission believed in New York Telephone that the terms and conditions

of a utility's operation and its treatment of customers is important enough to retain

influence over - and that public safety and welfare would be impaired by the length of a

SAPA comment period - the last prong of the "realistic appraisal," protection of the

public interest, must be satisfied. Moreover, Nelson Managemørt has been operating in

flagrant violation of the Submetering Order for more than two years - since April 2007 -
without valid, signed agreements for electric service. During this time, by its own

calculation in this case, it recognized that it has overcharged its customers for electricity

by at least $20,000, imposed excessive late fees upon them, and threatened them with

rr Recommended Decísion,In the Matter of New York Telephone Company, Case 97-C-1054,
(Approved as Recommended and so Ordered by the Commission June 25,1997), atp.3.
34 "The tariff is a quasi-contract between the utility and íts customers that is imposed by operation of
a law as a condition of utiliry service." Recommentled Decision, Proceeding on Motion of the Commission
as to the Rules and Regulations of Jamaica Water Supply Co,, Case 29688 (February 26,1987).
JJ f)

1at.
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termination of service. Surely these acts over a two year period satisfy the "public

interest" prong of the "realistic appraisal" test. All prongs being satisfied thereby leads to

the conclusion that $ 65 is applicable to Nelson Management.

(iÐ Contractual protections

The Commission has consistently protected consumerc entering into contracts

with traditional utilities and alternative service providers. We see no reason why the

Commission would depart from those protections here. For example, the Commission

recently revamped the marketing practices of Energy Service Companies ("ESCOS") and

in doing so, clearly defined the terms of a "sales agreement" and further required

verification of the customet's actual entry into that agreement:

Sales agreement -- An agreement between a customer and an

ESCO that contains the terms and conditions goveming the supply
of electricity and/or natural gas provided by an ESCO. The
agreement may be a wrjtten contract signed by the customer or a
statement supporting a customer's verifiable verbal or electronic
authorization to enter into an acreement with the ESCO for the
services specified.36

Nelson Management has in essence "slammed" its tenants into electric service

without valid, signed service agreements, and it was rewarded for its contumacy by OCS,

when OCS did not stoo the unlawful submeterins bills.37

36 Order Atlopling Amendments To The Uniform Business Practices, Granting In Part Petition On
Behalf Of Customers And Reiecting National Fuel Gas Dislribution Corporation's Tariff Filing, In the
Matter of Retail Access Business Rules Petition of New York Søte Consurner Protection Board and the
New York City Department of Consumer Affairs Rcgarding the Marketing Practices of Energy Service
Companies, Cases 98-M-1343; 07-M-1514; 08-G-0078, Appendix B, (Issued and Effective October 27,
2008).

37 Recently, the Ontario Electricity Board issued a Decision and Order requiring individual tenant
krrowing consent to submetering, and held all existing arrangements to bc null and void, In the Maner of
the Ontario Energt Board Act, 1998, S.O. 1998, c, 15, Schedule B; and. In the Matter of an ortler or orders
nuthorizing certain distributors to conduct speciJìc dis*etionqry metering activities under section 53. I I of
the Electricity Act, 1998, S.O. 1998, c. 15, Scheclule .A'., August 13,2009, pp. 16-19.
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The Commission also requires that deferred paymcnt agreements ("DPAs") be

written and signed by both the utility and the customer, and this protection is written into

the Public Service Law and Commission regulations." Unlikr Nelson Management's

submetered customeß, utilþ customers entering into DPAs have alreacly received far

more information regarding the terms and conditions of the elechic seryice they are

purchasing, because upon initiation of service to residential customers, the distribution

utilitymust, by law, provide each customer with "notice which summarizes the rights and

obligations of residential customers relating to the rendition of service."3e These

contractnal protections that the Commission consistently provides for ESCO and

distribution utility customers (who both can shop for electricity with the distribution

utility or with any ESCO operating in their tenitory) should not be diluted for the captive

customers of a submetering landlord that has consistently violated Commission-mandated

consumer protections.

(iiÐ Quasi-contracts and uniust enrichment

A utility has "a responsibility to provide clear and accurate anslvers about its tariff

and . . . this responsibility is not lessened, even for sophisticated [customers].40 In Glens

Falls Communicøtions, Complainant Glens Falls Communications asked for an award of

interest on overpayments it had made to New York Telephone, on grounds that "to find

otherwise would be to confer unjust enrichment upon NYT and reward its unacceptable

38 PSL $ 32, t6 NYCRR g I l.lo(a).
3e PSL g 44(3).

40 Commission Determination - Appeal by Glens Falls Communicatíons Corporation of the lnformal
Decision Rentlered in Fruor of New York Telephone Company in C 26358 (461339), [n the matter of the
Rules and Regulations of the Public Service Commission, Contained in 16 NYCRR, in Relation to
Complaint Plocedures, Case No. 94-C-O894, (Issued and Effective August 9, 1995), atp.32.
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conduct."4l The Commission ordered New York Telephone to refuncl monies to a

sophisticated commercial customer because its tariff was ambiguous and it failed to

properly respond to the customer's billing inquiry.a2 HTTA asks for noncliscriminatory

treatment in the face of these precedents,

Nelson Management has argued that despite the fact that there is no legally

cognizable contract for elechic service between itself and Hazel Towers tenants, refunds

of the unlawful charges for electric service should not be ordered, because tenants would

be "unjustly enriched." The Commission has previously ruled that if there is no express

contractual liability for service, a customet:

can only be liable for the service if we conclude that she had an

implied (or quasi or constructive) contract for service. . . . This
depends on whether she benefited from the service provided by the

utility, and whether she will be unjustly enriched if the benefit is

left uncompensated."43

Here, Hazel Towers tenants did not benefit from submetered electric service. It

was foisted upon them without lawful notice and without contract, and it was

accompanied by flagrant violations of HEFPA, more than $20,000 in now conceded

overcharges for service,4a and even an attempt to obtain a court order to enter into the

apartment of an elderly resident to disconnect her service for nonpagnent.as Submetered

o' Id. atpp. 13-14.

42 Id. atp.34.
43 Commission Determination - Appeal by Ms. Ruth Cunningham Morris of'the Inf'omol Decísion
Rendered in Favor of the Brooklyn Union Gas Company, filed in C 26358,In the Matter of the Rules and
Regulations of the Public Service Commission, Contained in 16 NYCRR, In relation to Complaint
Procedures, Case 97-G-1308, (Issued and Effective October 4, 2000), at p. 10.

44 
See generally, Initial Decision, August 21,2009.

4s 
See OCS Complaint No. 808212,
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elect¡ic service atHazel Towers came without actual rent reductions. Nelson

Management never lowered the contract rent of any tenant, but merely issued a monthly

"credit," instead of the DHCR-ordered rent reductions, which did not come close to

rneeting the monthly costs for electricity charged by Nelson Management. Thus the

tenants were not "unjustly enriched" by submetered electric service. Instead, their costs

in many cases were triple or even quadruple the "credif' they received; they were

threatened with adverse consequences for nonpayment; overcharged, and not advised of

their rights and consumer protections under the law,

A contract implied in law is an obligation imposed by law to do justice, even

though it is clear that no promise was evff made or intended.a6 However, any losses

sustained by Nelson Management occasioned by refunds to tenants should not be

artificially labeled "benefits" to tenants. The New York Court of Appeals has clearly

spoken to this issue:

The essential inquiry in any action for unjust enrichment or
restitution is whether it is against equity and good conscience to
permit the defendant to retain what is sought to be recovered.
Such a claim is undoubtedly equitable and depends upon broad
considerations of equity and justice, Generally, courts will look to
see if a benefit has been conferred on the defendant under mistake
of fact or law, if the bene.fit still remains with the defendant, if
there has been otherwise a change of position by the defendant,
and whether the defendant's conduct was tortious or fraudulent.aT

Hete, the "benefit" of electric service was conferred upon Hazel Towers tenants

under "mistake of law," inasmuch as Nelson Management's implemcntation of

submetering has been shown to have violated the conditions set in the Submetering

Bradkin v- Leverton,26 N.Y.2d 192 (1970).

Paramount Film Distrib. Corp. v. Støte,3o N.Y.2d 475,421 (1972) (ntemal citations omitted).

46

47
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Order, the Public Service Law and Commission regulations. It carurot be said that the

HazeL Towers tenants tortiously or fraudulently obtained electric service. Indeed, they

had no choice but to use Nelson Management's electricity - it was forced upon them. In

fact, the Commission has also recognized, in a case involving a captive tenant with no

control over the electricity supply,as "The fact that, as a result, the tenant does not pay for

his own electric use does not equate to unjust enrichment."4e Each and every act of

Nelson Management and its agents in forcing Hazel Towers tenants to use submetered

electricity was voluntary and conducted with Nelson Management's full knowledge.

To prevail on a claim of unjust enrichment, Nelson Management must show (a)

HazelTowers tenants were enriched; (b) at Nelson Management's expense; and (c) that it

is contrary to equity and good conscience to refund tenants the amounts they have paid

for electric service.s0 "Notably, it is the plaintiff s burden to 'demonstrate that services

were perform ed,for the defendanr resulting in its unjust enrichment."sl Here,

submetering cannot be said to have been performed "for the tenants." Tenants did not

participate in the decision to submeterer and they did not benefit from it. Even if they

had benefited from submetering, "the mere fact that the plaintiffs activities bestowed a

benefit on the defendant is insufficient to establish a cause of action for uniust

48 The ruling was made in a sharcd meter context.

4e Commßsion Determination on Rehearing Petition by Mr. Garth Harding of the Designee's
Determination in Favor of Mr. Moses Fried ønd Consolidaled Edison Company of New York, Inc., filed in
C 26358 (4I0891),In the Matter of a Commission Designee's Determination Pursuant to PSL Section 52,
Case No. 04-E-0608, (Issued and Effective November 22, 2004) atp. 6-7.

50 chrkv.Daby,300A.D.2d732,732(3dDep't2002).
51 Kagan v. K-Tel Entertainment, Inc.,l72 A.D.2d 375,376 (lst Dep't 1991) (emphasis in original).
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enrichment."S2 The court must look to whether the plaintiff is actually entitled to

compensation for any benefits,s3 Nelson Management is not entitled to retain monies

paid by tenants for electric service when that electric service was provided in violation of

the Commission's Submetering Order and regulations and the Public Service Law, and

resulted in financial hardship to tenants. Inasmuch as Nelson Management never actually

reduced contract rents as ordered by DHCR, but merely issued monthly credits, the

parties can easily be restored to the status quo by reversing the tenants' monthly rent

credits and refunding the difference that they paid in unlawful electric service charges.

Accordingly, any decision by OCS or the Commission that Nelson Management

is entitleil to retain the amounts paicl by Hazel Towers tenants for unlawfully submetered

electricity with no valid service agrcements in place contravenes black letter contract law

and is not likely to be upheld by New York courts. The viability of Nelson

Management's potential restitution claim, however, is not a matter for the Commission to

decide, The Commission must enforce its orders, and cannot permit Nelson Management

to collect money from a population of captive customers without valid, signed contracts,

particularly when Nelson Management was specifically ordered by the Commission to

establish those contracts before charging tenants for any electric service,

Nelson Management substantially violated the Cornmission's Submetering Order

and is continuing to show contempt for the Commission and its Order, and never sought

waiver, modifi.cation or other relief from the Submetering Order. HTTA requests the

52 Ckrk, supra, citing l(iener v. Lazard Freres & Co.,24l A.D.ZI.114,720 (lst Dep.t l99g).
5l

Weiner, supra at241 A.D.2d l2l.
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OCS hearing officer to enforce the Commission's Order, and requests the following relief

for ID Issue 1 (b) as follows:

(Ð a decision directing Nelson Management to refund to tenants all amounts
paid for submetered electric service since submetering commenced, on
grounds that no valid electric service agreement or lease rider establishing
the rates, terms and conditions of electric service approved by the
Commission was ever entered into, in violation of the Submetering Order,
which clearly contemplated that such agreements would exist prior to
charging any tenants for any electricity; and

(iD a decision prohibiting Nelson Management from billing tenants for
submetered electric service until a valid electric service agreement or lease
rider is implemented upon the future expiration and renewal of tenants'
leases, as specifically provided in the Submetering Order.

ID Issue 2 Billing invoices did not indicate (a) the charge for electric supplied
and the identity of the supplier; (b) delivery charges; (c) taxes and
surcharges; (d) administrative charges for meter reading and billing;
and (e) the language in the invoÍce is not clear and understandable.

The billing format has been revised as reported in the Initial Decision. However,

Hazel Towers tenants are entitled to receive messages and notices on their bills in

English, and neither the Notification of Rights (Exhibit F to the Initial Decision) nor the

monthly electric service invoices inform tenants of this HEFPA right, in violation of

Public Service Law $ 44(4).

Nelson Management substantially violated the Commission's Submetering Order

and is continuing to show contempt for the Commission and its Order, and never sought

waiver, modification or other relief from the Submetering Order. HTTA requests the

OCS hearing offrcer to enforce the Commission's Order, and requests the following relief

for ID Issue 2 as follows:

(Ð a decision enforcing the Submetering Order by directing Nelson
Management to offer its submetered customers to receive messages on
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bills and notices in English and another language, in accordance with PSL
$ 44(4).

ID Issue 3 Tenants were not provided information regarding the method of rate
calculation, rate cap, complaint handling procedures, tenant
protections and enforcement mechanisms.

a. The ID erred in its deteymination regarding rate calculation method

The ID erred in making the following determination: "Rate calculation methods

were addressed in a June 25,2007 'Q&A' memo to the residents of Hazel Towers.

(Exhibit D)"

The Commission ordered rate calculation methods to be "incorporated in plain

language in all leases governing submetered apartments." (Submetering Order p. 4). As

noted above in ID Issue 1(b), the Submetering Orcler creates a contract-for-service rather

than a filed tariff regime for resale of electric service to tenants. Nelson Management's

"Q&A memo" does not establish valid electric service contracts with tenants. In the

absence of valid contracts for service, tenants are entitled to refunds of all amounts they

have paid for electric service.

The Commission's intent that Nelson Management create valid contracts with

tenants containing the terms it mandated (including method of rate calculation) is made

abundantly clear in the Submetering Order: "The electricity charges . . . will go into

effect for each frent stabilized] unit upon the expiration of the current apartment lease."

(Submetering Order at p. 3). Tenant leases expired, but Nelson Managernent did not

incorporate the required language into the renewal leases, in violation of the Submetering

Order.
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Nelson Management substantially violated the Commission's Submetering Order

and is continuing to show contempt for the Commission and its Order, and never sought

waiver, modification or other relief from the Submetering Order. HTTA requests the

OCS hearing officer to enforce the Commission's Order, and requests the following relief

for ID Issue 3(a) as follows:

(Ð a decision directing Nelson Management to refund to tenants all amounts
paid for submetered electric service since submetering commenced, on
grounds that no valid electric service agreement or lease rider establishing
the rates, terms and conditions of electric service approved by the
Commission was ever entered into, in violation of the Submetering Order;
and

(ii) a decision prohibiting Nelson Management from billing tenants for
submetered electric service until a valid electric service agreement or lease

rider is implemented upon the future expiration and renewal of tenants'
leases, as specificallyprovided in the Submetering Order.

(iiÐ a decision requiring Nelson Management to prove that it has obtained
tenant consent to submetering by producing a copy of each tenant's signed
lease rider/service agreement containing rates, terms and conditions of
electric service at}Jazel Towers filed with and approved by the

Commission,

b. The ID ewed in only malcing "spot checl<s" þr rate cap violations-

The ID erred in concluding under ID Issue 3that a "spot check" can "assure that

the tenants were billed the correct rate." As evidenced by OCS' finding that Nelson

Management overbilled tenants by more than $20,000, full audits, not spot checks, are

appropriate. Information filed in other cases pending before the Commission

demonstrates that the Con Edison Service Class 8 (SC-8) rate can and has exceeded the

Con Edison SC-1 rate cap.sa

54 See, Comment,t of Staruett Corporation,In the Matter of Reviewing and Amending the Electric
Submetering Regulations, 16 NYCRR Part 96, Case 08-M-727 4, flrled February 26, 2009.
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Nelson Management substantially violated the Commission's Submetering Order

and is continuing to show contempt for the Commission and its Order, and never sought

waiver, modification or other relief from the Submetering Order. HTTA requests the

OCS hearing officer to enforce the Commission's Order, and requests the following relief

for ID Issue 3(b) as follows:

(Ð a decision requiring Nelson Management to provide the SC-1 rate on all of
its monthlybills to submetered customers so that they may check
compliance with the rate cap, paficularly as a protection for times when
the SC-8 rate exceeds the SC-l rate;

(iÐ a full audit of all rates charged to tenants atHazel Towers from the
commencement of submetering to date, and an order directing Nelson
Management to refund all overcharges.

c. The ID erred in approving a defective, proposed Notification of Rights and
Procedures

The ID erred in approving Nelson Management's "Notification of Rights and

Procedures" (attached to the ID as Exhibit F) as adequate to provide tenants with the

method of rate calculation, rate cap, complaint handling procedures, tenant protections

and enforcement mechanism, "

. The Notification contains the same faults as the proposed lease rider,55 it is

completely silent on any method of rate calculation, and it impliedly states that

electric sewice can be shut down for any reason other than a th¡eat to health

and safety.

)) Although it does at least state that minimumDPA paymcnts can be as low as $10 per month,
whereas the lease rider sets the rninimumpayment at $50.
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. The Notification does not inform tenants of their right to receive the

Notification or messages on their bills in both English and another language,

as required by PSL $ 44(4).

Nelson Management substantially violated the Commission's Submetering Order

and is continuing to show contempt for the Commission and its Order, and never sought

waiver, modification or other relief ftom the Submetering Order. HTTA requests the

OCS hearing officer to enforce the Commission's Order, and requests the following relief

for ID Issue 3(c) as follows:

(Ð a clecision directing Nelson Management to revise its complaint
procedures for HEFPA compliance;

(iÐ a decision directing Nelson Management to implement revised, HEFPA-
compliant complaint procedures not less than 30 days from the date the
revised procedures are filed with the Commission, in accordance with 16

NYCRR $ 11.20;

(iiÐ a decision directing Nelson Management to incorporato "the method of
rate calculation" into submetered tenants' annual Notification;

(iv) a decision clirecting Nelson Management to incorporate "tenant
protections" into the annual Notification,;

(v) a decision directing Nelson Management to remove all direct and implied
references to termination of electric service from the Notification,
inasmuch as the Submetering Order does not permit termination of electric
service.

ID Issue 4 PULP requested a full accounting of all charges billed to tenants for
electric service and a full refund for all tenants on billed and paid
charges, or at least a refund on all overcharges ofelectric bitls by
submeterer.

The ID errcd in reftising to order a refund of all electric charges paid by tenants,

in view of the fact that Nelson Management did not and still has not met its burden of
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proof to show that it establishecl valid agreements to provide electric service to

submetered customers at Hazel Towcrs.

The ID erred in permitting "Nelson Management review every tenant's billed

electric charges and provide Staff with a billing lttstory þr every month where tenants

were billed in excess of the direct metered rate for Con Edison."

A full accounting was never conducted by OCS, nor did OCS ever receive a

full billing history for each tenant from the commencement of submetering.

HTTA's complaint has therefore not been fully investigated.

Nelson Management has disclosed oniy some incidents where its charges

were concededly higher than Con Edison's SC-l charges for similar usage.

It has not identified situations where its charges to tenants exceeded its costs

for electricity but were nonetheless at or below Con Edison rates.

OCS ened in relying on Nelson Management to report billing histories for

only 9 monthly statements over the 28-month period from the

commencement of submetedng until the ID was issued in August 2009.

HTTA members should not be placed in the position of relying on the good

faith of Nelson Management to report overcharges, when it has repeatedly

been shown to have flagrantly violated the Submetering Order, Commission

regulations and the Public Service Law. HTTA requested and is entitled to a

full, impartial investigation by OCS.

OCS erred in failing to set a date certain for timely issuance of credits to

tenants accounts, but merely stated that credits would be issued "in the near
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future." It has now been more than eight weeks since the ID was issued, and

HTTA members have not received any credits.

. OCS erred in failing to determine the disposition of credits due to individuals

who a¡e no longer residing atHazel Towers.

Nelson Management substantially violated the Conrmission's Submetering Order

and is continuing to show contempt for the Commission and its Order, and never sought

waiver, modification or other relief from the Submetering Order. HTTA requests the

OCS hearing officer to enforce the Commission's Order, and requests the following relief

for ID Issue 4 as follows:

(i) a decision directing Nelson Management to refund to tenants all amounts
paid for submetered electric service since submetering commenced, on
grounds that Nelson Management failed to meet its burden to show that a

valid lease rider establishing the rates, terms and conditions of electric
service approved by the Cominission was sver entered into by Hazel
Towers tenants, in violation of the Submetering Order; and

(ii) a decision prohibiting Nelson Management from billing tenants for
submetered electric service until a valid lease rider is implemented upon
the future expiration and renewal of tenants' leases, as specifically
provided in the Submetering Order.

(iii) a decision ordering Nelson Management to provide OCS with a full audit
of billing history for all submetered accounts atHazel Towers from the
inception of submetering in April2007 through the date of the ID in
August 2009, and to refund to tenants, by adate certain, all amounts
overcharged for electric service in that period;

(iv) a decision ordering Nelson Management to identify tenants overcharged
who are no longer tenants atHazel Towers, the amounts they are owed,
and the disposition of the refunds that those tenants are due.
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ID Issue 5 Nelson Management charged a late payment fee of $25 instead of the
1.5% per month provided by Con Edison's tariff.

The ID erred in failing to conduct a full audit of Nelson Management's charges

for electric service to all submetered customers at Hazel Towers. Instead, OCS permitted

"Nelson Management [to] review every tenant's billed electric charges and provide Staff

with a billing historyfor every month where tenants were billed in excess of the direct

metered ratefor Con Edison " Accordingly:

. A full accounting was never conducted by OCS, nor did OCS ever receive a

full billing history for each tenant from the commencement of submetering.

HTTA's complaint, including its complaint of $25 late charges, has not been

fully investigated.

. Nclson Management bears the burden of proof on all issues.só Complainants

showed unlawful policies to assess $25 late charges. OCS then relied on

Nelson Management and its agent's reports of removal of $25 late charges.

Furthermore, OCS reviewed only 9 monthly statements out of the 28-month

period from the commencement of submetering until the ID was issued in

August 2009. HTTA members should not be placed in the position of

relying on the good faith of Nelson Management to report overcharges, when

it has repeatedly been shown to have flagrantly disregarded and violated the

Submetering Order, Commission regulations and the Public Service Law.

HTTA requested and is entitled to a full, impartial investigation by OCS.

PSL $ 43.2(b).
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Nelson Management substantially violated the Commission's Submetering Order

and is continuing to show contempt for the Commission and its Order, and never sought

waiver, modification or other relief from the Submetering Order. HTTA requests the

OCS hearing officer to enforce the Commission's Order, and requests the following relief

for ID Issue 5 as follows:

(Ð a decision ordering Nelson Management to provide OCS with a full audit
of billing history for all submetered accounts atHazel Towers from the
inception of submetering in April2007 through the date of the ID in
August 2009, and to refund to tenants, by a date certain, all amounts
overcharged in late payment fees during that period;

(iÐ a decision ordering Nelson Management to identify tenants who were
overcharged $25 late fees but who are no longer tenants at}Iazel Towers,
the amounts they are owed, and the disposition of the refunds that those
tenants are due.

ID Issue 6 Nelson Management's termination procedures are not in compliance
with the Home Energy Fair Practices Act.

The ID erred in its assessment that "any language in submetering documentation

has therefore been removed."57 As previously noted, the ID approved a newly proposed

and unimplemented lease rider that contains references to tetmination of electric service,

when the Submetering Order does not permit termination. The proposed lease rider

appended to the ID as Exhibit B contains this language:

"Regardless of your payment history with us, we wìll continue electric service if your
health or safety is threatened. . . Under no circumstances will your service be shut off
without you receivìng a Final Termination/Disconnection Notice which will be sent dt
lease [sic] 20 clays after payment was due and will set s terminqtion/disconnection date
at lease þicJ I 5 days from the date the Notice is sent. . . . In the event your service is shut

"ff. "

ID Issue 6 at o. 3.
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. The Submetering Order clearly states: "The application provides that the electricity

shutdown in any apartment will only be done to accommodate a repair or building

emergency requirement and be for a temporary duration. In no case will electricity be

shut down in an apartment for a failure to pay for electricity." (Submetering Order at

p. 3).

Nelson Management substantially violated the Commission's Submetering Order

and is continuing to show conternpt for the Commission and its Order, and never sought

waiver, modification or otherrelief from the Submetering Older. HTTA requests the

OCS hearing officer to enforce the Commission's Order, and requests the following relief

for ID Issue 6 as follows:

(i) a decision directing Nelson Management to revise its complaint
procedures for HEFPA compliance;

(iÐ a decision directing Nelson Management to implement revised, HEFPA-
compliant complaint procedures not less than 30 days from the date the
revised procedures are filed with the Commission, in accordance with 16

NYCRR $ 11.20;

(iiÐ a decision directing Nelson Management to temove all direct and implied
references to termination of electric service from submetered tenants'
lease agreements, inasmuch as the Submetering Order does not permit
termination of electric service.

ID Issue 7 PULP states that Nelson Management failed to provide the low-
income rate to eligible tenants. PULP maintains that by not affording
tenants this reduction, Nelson Management is charging tenants an
amount that exceeds the Con Edison's [sÍc] direct metered rate.

The ID erred in concluding that Nelson Management did not violate the

Submetering Order's rate cap by charging full service rates to submetered customers lvho

were eligible for the low income rate. To arrive at this remarkable conclusion, the ID
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reasoned that "Con Edison requires custorners to be proactive and apply for the program

. , . Nelson Managernent received no request from any tenant . . . and Nelson

Management is unable to blindly determine eligibility for this benefit,"ss In the same

paragraph, the ID aclcrowledges that Nelson Management never notified its customers of

the availability of the low-income rate. The ID's conclusion contravenes the

Commission's stated position on this issue:

It is the utility's duty to act in good faith in advising the customer
of its rates, but it is the customer who selects a service
classification when options are available. It is reasonable to expect
a customer to contact a utility in order to gain the information
needed to make the decision after it has been notiÍìed that such

options are øvailable.se

HTTA submits that OCS cannot allow Nelson Management to violate the

Submetering Order by neglecting to provide an adequate annual notification to tenants

that advises them of the low income rate, while simultaneously permitting Nelson

Management to pocket the low-income discount that the neediest of its tenants would

have received had they been adequately notified. The failure to notify tenants was a

violation of the Public Service Law,60 Commission regulations, the Submetering Order

and Commission precedent. Yet in the ID, OCS allows Nelson Management to walk

away- its pockets lined with low-income tenants' discounts - with OCS' advice that "it

would need to incorporate the notification of low-income tenant billing. . . ."

58 ID, Issue 7 , at pp. 3-4.
5e Opinion and Orcler Directing Rebilling, In the Matter of the Dispute Between Bronxwood Home
for the Aged, Inc. and Consolidated Edison Company of New York, Inc., filed in Case 26358, Case 90-E-
0996, Opinion No. 92-9 (Issued and Effective April 16, 1992), atp. l1 (emphasis added).

60 PSL $ 44(3).



Thomas Dowling
October 27,2009
Page 36

Nelson Management substantially violated the Commission's Submetering Order

and is continuing to show contempt for the Commission and its Order, and never sought

waiver, modification or other relief from the Submetering Order. HTTA requests the

OCS hearing officer to enforce the Commission's Order, and requests the following relief

for ID Issue 7 as follows:

(Ð a decision directing Nelson Management to immediately notify all tenants
of the availability of a low income rate;

(iÐ a decision directing Nelson Management to credit the low income rate
back to Apnl2007 when submetering commenced, to tenants who have
now applied for the low income rate, or who will apply for the rate
l¡etween now and December 31,2009;

(iii) a recoûtmendation to the Commission that commencing immediately, DPS
attomeys and attomeys practicing before the Commission adhere to the
New York Rules of Professional Conduct, 22 NYCRR $ 1200, et seq.,to
maintain and preserve the impartiality of the PSC and the DPS in OCS
complaint proceedings and to prevent such "deals" from being struck to
the disadvantage of submetered customers, particulariy 1ow income
customers.

ID Issue 8 Tenants were not offered a written deferred payment agreement
(dpa). Tenants were also not offered budget billing or quarterly
billing fbr elderly customers.

The ID erred in its statement that "Nelson Mariagement does offer budget billing

and has done so since the inception of its submetering prograrz." OCS' simple discovery

of Nelson Management's contract with American Metering & Planning Services would

have shown that Budget Billing tryas not included in the "base service" of monthlymeter

reading, bill preparation, mailing, data storage and responses to tenant inquiries. Rather,

to offer budget billing AMPS would charge an additional 301per meter, per month. In

addition, numerous tenants telephoned AMPS to request budget billing and werc advised

by AMPS that budget billing service was not a part of Nelson Management's contract.
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HTTA was entitled to a full investigation of its complaints. Lr issuing the ID,

OCS erred in relying on Nelson Management's ex parte statements that served to

obfuscate the conditions of submetering atHazel Towers. It deserves reiterationthat

OCS, its counsel, the Commission, and attorneys practicing before the Commission

should adhere to the New York Rules of Professional Conduct, 22 NYCRR $ 1200, e/

seq., in OCS complaint proceedings to maintain and preserve the impartiality of the PSC

and the DPS and to deter misleading, self-interested presentations.

Now that budget billing has been instituted as a result of this complaint, there is

no remedy or relief available to HTTA members who mayhave experienced past

hnancial hardship as a result of Nelson Management's deliberate denial of this HEFPA

right, and its flagrant violation of the Public Service Law, Commission regulations and

the Submetering Order.

The ID also erred in its determination on deferred payment agreements, noting

that Nelson Management will make DPAs are available to "qualified" customers; and

will "work with" customers who can show "financial need," all without ever defining

these abstract terms. Since June 2008 when the complaint in this matter was filed, HTTA

members have experienced difficulties negotiating DPAs with Nelson Management.

Problems encountered include unreasonably intrusive inquiries for financial information

ancl demands for monthly payments in arbitrary amounts. For example:

' The Commission recommends the financial disclosures attached hereto as Exhìbit A.

The Commission's recommended financial disclosure form helps to protect
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customers' private financial information by requesting, for example, a total sum of

monthly installment debt obligations, such as credit cards.

. Nelson Management is proffering the "Asset Check List" attached as Exhib¡T B. This

document makes extensively detailed requests for confidential information. For

example, compare Nelson Management's demand for a "list all credit cards, balances

due and the amount of the monthly payment on each" to the Commission's request

for "Installment payments: (credit cards)."

. No guidelines have been announced by OCS or Nelson Management as to how it

"evaluates" submetered customers' ability to pay based on the financial disclosures.

. Appended, as Exhibit C is a proposed DPA signed by Nelson Management's agent on

March 12,2009. In four places, the text refers to termination of electric service

(fT 2, 8, 9, 15) which is disallowed under the Submetering Order.

. Nelson Management's answer to HTTA's complaint dated November 13, 2008 stated

to OCS:

Below are Nelson Management's responses and
explanations to PIILP's allegations ofHEFPA violations
and evidence that all applicable regulations are now fully
complied with.o'

Nelson Management is in fulI compliance with the
submetering Order, the New York State Public Service
Law and corresponding regulations (including HEFPA) as

they relate to submetering at Hazel Towers.o'

HTTA submits that Nelson Management's DPA (Exhibit Q, which threatens

termination in no less than four places, illustrates the disingenuousness of Nelson

ur Letter to Deborah Sippel from Nelson Managemen! Novcmber 13, 2008, p. 4.

62 Id. aro.7 .
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Management's ex parte representations to OCS. Furtherrnore, Nelson Management did

not provide the DPA to OCS with its November 13,2008 response, indicating that it was

either withheld for some good reason, or worse, it was developed after OCS instructed

Nelson Management to omit all references to termination of electric service from its

submetering documentation, This maftq offers another illustration of how OCS erred in

not conducting its own, complete investigation of HTTA's complaints, and erred in

relying on Nelson Management's self-serving statements, and erred in engaging in ex

parte wntten and oral communications with counsel for Nelson Management.

Nelson Management substantially violated the Commission's Submetering Order

and is continuing to show contempt for the Cornmission and its Order, and never sought

waiver, modif,rcation or other relief from the Submetering Order. HTTA requests the

OCS hearing officer to enforce the Commission's Order, and requests the following relief

for ID Issue 8 as follows:

(Ð a decision directing Nelson Management to revise its "Asset Check List"
to bring it in line with the Commission's reasonable and appropriate
financial inquiries allowed in connection with negotiations for deferred
payment agreements;

(iÐ a decision directing Nelson Management to remove all direct and implied
references to termination of elechic service from its "Defened Payment
Agreement, inasmuch as the Submetering Order does not permit
termination of electric service;

(iiÐ a decision directing OCS to further and fully investigate the criteria and
fiiancial formulae used by Nelson Management to arrive at monthly
payment amounts for customers with whom it enters into deferred
payment agreements, and to disclose said formulae to OCS, HTTA and its
counsel;

(iv) a recoûlmendation to the Commission that commencing immediately, DPS
attomeys and attorneys practicing before the Commission adhere to the
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New York Rules of Professional Conduct, 22 ÌIIYCRR $ 1200, et seq.,to
maintain and preserve the impartiality of the PSC and the DPS in OCS
complaint proceedings, and to encourage OCS to conduct its own
investigation into the issues complained of rather than rely upon contrite
statements of regulated entities already known to OCS to be in violation of
the Public Service Law, Commission regulations and Commission orders,
and when such statements are time and again proven to be incorrect.

ID Issue 9 PULP alleges that Nelson Management failed to annually notify its
tenants of their rights regarding HEFPA, complaint procedures, and
Life Support equipment customer protections.

The ID erred in approving Nelson Management's defective Notification, for the

reasons set forth under ID Issue 3(c) above. HTTA requests the OCS hearing officer to

enforce the Commission's Order, and requests the same relief set forth under ID Issue

3(c) above.

ID Issue 10 PULP stated that the submeterer did not reduce the tenant's monthly
rent accordingly (as stipulated by the Commission Order and by the
New York State DÍvision of Housing and Community Renewal
(DHCR) once the submetering began.

The ID erred in interpreting HTTA's claim as stated above. HTTA's claim, is

that the Submetering Order specifically provides:

The electricity. charges and concurrent rent reductions will go into
effect for each such apartment upon the expiration of the cunent
apartment lease. (Submetering Order at p. 3)

However, as the ID confirms, Nelson Management "verified that all rent

reductions were applied the first month the submetering began." Nelson Management

applied "electricity charges and concurrent rent reductions," but it did not wait for the

current leases to expire, and to offer renewal leases containing valíd rates, terms and

conditions of service approved by the Commission. Therefore, Nelson Management

violated the Submetering Order and "jumped the gun" by billing tenants for submetered
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electricity beþre their leases expired and beþre any new lease provisions on submetering

ordcred by the Commission were offered, and accepted by tenants.

In summary, Nelson Managemcnt (i) failed to show it incorporated the provisions

ordered by the Commission into its offers of lease renewal; (ii) failed to show it

implemented electricity charges and rent reductions upon expiration of existing leases

and formation of service agreements with tenants as ordered by the Commission, and (iii)

implemented etectricity charges building-wide, without regard to lease expiration and

lack of any tenant consent to valid service agreements. As a result Nelson Management

did not establish valid contracts with tenants for the provision of electric service atHazel

Towers. Instead, it unilaterally began to impose charges for submetered electricity

without a valid writing signed by the parties to the contract.

Nelson Management substantially violated the Commission's Submetering Order

and is continuing to show contempt for the Commission and its Order, and never sought

waiver, modification or other relief from the Submetering Order. HTTA requests the

OCS hearing officer to enforce the Commission's Order, and requests the following relief

for ID Issue 10 as follows:

(Ð a decision directing Nelson Management to refund to tenants all amounts

paid for submetered electric service since submetering commenced, on

grounds that no valid lease rider or service agreement establishing the

rates, terms and conditions of electric service approved by the

Commission v/as ever entered into, in violation of the Submetering Order;

(iÐ a decision prohibiting Nelson Management from billing tenants for
submetered electric servíce until a valid lease rider or service agreement is

implemented upon the future expiration and renewal of tenants' leases, as

specifically provided in the Submetering Order.
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ID Issue 11 PULP requests the submeterer to include the current rate for charges
as well as the direct rate (from Con Edison) on every electric bill for
service for comparison purposes.

The ID erred in its determination that "this comparison on every monthly electric

bill is not required." HTTA concedes that there is no requirement in law or regulation,

but absent the comparative information, there is no way for submetered customers to

monitor compliance with the rate cap, which rs required by Commission regulation and

Commission Order. Thus the rate cap standard articulated on the Commission's

Submetering Order and submetering regulation is as best, elusive, if submetered

customers have no way to determine whether the standard is being met. HTTA notes that

several monthly invoices appended to the ID as Exhibit E provide the SC-1 comparative

. price information, demonstrating that Nelson Management can easily supply this

information. In view of Nelson Management's contumacious and numerous violations of

the Public Service Law and the Commission's Submetering Order, all of which have

gone unsanctioned, it is equitable to require Nelson Management to provide this

information to its submetered customers, who have been overcharged, threatened and

disadvantaged by its submetering practices.

Nelson Management substantially violated the Commission's Submetering Order

and is continuing to show contempt for the Commission and its Order, and never sought

waiver, modification or other relief from the Submetering Order. HTTA requests the

OCS hearing officer to enforce the Commission's Order, and requests the following relief

for ID Issue 11 as follows:
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(i) a decision directing Nelson Management to calculate and compare the
amount thatHazel Towers submetered customers would pay each month
under direct metered Con Edison residential rates and to provide such
comparison on each monthly bill for submetered electric service.

ID Issue 12 PULP requested that the Commission investigate the submetered
bilted electric charges for all tenants atHazel Towers

The ID confirms that the Commission did not investigate the submetered billed

electric charges for all tenants atHazel Towers. Instead, OCS permitted "Nelson

Management review every tenant's billed electric charges and provide Staff with a billing

history Jor every month where tenants were billed in excess of the direct metered ratefor

Con Edison." Therefore, OCS never conducted a full audit of Nelson Management's

billed charges to tenants, nor did it even receive a full billing history for each tenant from

the commencement of submetering. Instead, OCS reviewed the billing histories for 9

monthly statements over the 28-month period from the commencement of submetering

until the ID was issued in August 2}l9,whichwere provided byNelson Management

and appended to the ID as Exhibit G.

HTTA's complaint has therefore not been fully investigated. HTTA members

should not be placed in the position of relying on the good faith of Nelson Management

to report overcharges,'when it has repeatedly been shown to have flagrantly violated the

Submetering Order, Commission regulations and the Public Service Law. HTTA

requested and is entitled to a full, impartial investigation by OCS.

Nelson Management substantially violated the Commission's Submetering Order

and is continuing to show contempt for the Commission and its Orde¡ and never sought

waiver, rnodiÍrcation or other relief from the Submetering Order. HTTA requests the
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OCS hearing officer to enforce the Commission's Order, and requests the following relief

for ID Issue l2 as follows:

(Ð a decision ordering Nelson Management to provide OCS with a full audit
of billing history for all submetered accounts atHazel Towers from the
inception of submetering in April2007 through the date of the ID in
August 2009, and to refund to tenants, by a date certain, all amounts
overcharged for electric service in that period;

(iÐ a decision ordering Nelson Management to identify tenants overcharged
who are no longer tenants atHazelTowers, the amourts they are owed,
and the disposition of the refunds that those tenants are due.

(iiÐ a recoûlmcndation to the Commission that commencing immediately, DPS
attorneys and attomeys practicing before the Commission adhere to the
New York Rules ofProfessional Conduct, 22 NYCRR $ 1200, et seq.,to
maintain and preserve the impartiality of the PSC and the DPS, and to
encourage OCS to conduct its own investigation into the issues

complained of, rather than rely upon "self regulation" of regulated entities
already known to OCS to be in violation of the Public Service Law,
Commission regulations and Commission orders, and when such
statements are time and again proven to be inconect.

ID Issue 13 PULP is alleging that the submetering should have commenced for
tenants with the renewal of their new leases, and not all at once.

The ID ened in making no decision at all on this issue. The ID states the date of

the Commission Order; the date submetering began; the dates on which tenants were

informed (by memorandum) of submetering, and the date that DHCR issued its Order

Granting Permission to Terminate Rent Inclusion of Electricity.63 The ID further noted

that Nelson Management stated that it would, at some future time, include the

Commission-ordered submetering language in a lease rider, but the rider was not attached

to leases before submetering began in April 2007,bat rather, "began sometime in 2008,"

ID atlssue 13, p.5.
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The above statements do not constitute a decision by OCS on whcther Nelson

Management failed to establish valid agreements for electric service or violated the

Commission's Submetering Order, which clearly stated:

The electricity charges and concurrent rent reductions will go into
effect for each such apartment upon the expiration of the current
apartment lease. (Submetering Order at p. 3)

This issue is discussed above under ID Issue 1(b) and ID Issue 10, and remains

unresolved. Nelson Management (i) failed to incorporate the provisions ordered by the

Commission into its renewal leases; (ii) failed to implement electricity charges and rent

reductions upon expiration of existing leases as ordered by the Commission, and (iii)

implemented electricity charges building-wide, without regard to lease expiration and the

lack of knowing tenant consent to electric service on Commission-approved terms and

conditions. As a result Nelson Management did not establish valid contracts with tenants

forthe provision of electric service alHazel Towers.

Nelson Management substantially violated the Commission's Submetering Order

and is continuing to show contempt for the Commission and its Order, and never sought

waiver, modification or other relief from the Submetering Order. HTTA requests the

OCS hearing ofÊrcer to enforce the Commission's Order, and requests the following relief

for ID Issue 10 as follows:

(D a decision directing Nelson Management to refund to tenants all amounts
paid for submetered electric service since submetering commenced, on
grounds that no valid lease rider establishing the rates, terms and
conditions of electric service approved by the Commission was ever
entered into, in violation of the Submetering Order;

a decision prohibiting Nelson Management from billing tenants for
submetered electric service until a valid lease rider is implemented upon

(iÐ
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the ftiture expiration and renewal of tenants' leases, as specifically
provided in the Submetering Order.

Conclusion

In accordance with 16 NYCRR $ 12.14, v/e request that the Informal Hearing

Officer, "give consideration to the evidence and facts of the case, and base the decision

on his or her findings, applicable State law, commission rules, regulations, orders and

opinions, ancl utility tariffs." We further request that the decision "summarize the

positions and arguments of the customer and the utility, the facts as established, the

reasons for the decision, and, where appropriate, include a statement of what actions must

be taken by the parties."64 Thank you for your consideration of these matters,

Sincerely,

Geraldine Gauthier, Esq.
PUBLIC UTILITY LAW PROJECT

OF NEW YORK, INC.
Attorneys for Complainant HTTA
194 Washington Avenue, Suite 420
Albany,llY 12210
518-449-337s
1-800-2ss-PULP (78s7)
sanorlanderfDpulp.tci emg@pulp,tc

Joseph Amicone, Esq.

16 NYCRR S 12.14.
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ASSET CHBCK LIST:

CONFIDEi\TIAL

Evaluation of Customer's Ability To Pay

l. Employer Name, Address and Phone Number

2. What is your monthly income?

3. Please identi& all other forms of income (Unemployment, Disability, and Public Assistance)

and the arnounts ofeach

4. Please list all checking and savings accounts and balances:

5. Please list all cr€dit cards, balances due and the amount of the monthly payment on each:

6. Do you own your home or do you rent?

7. What is your monthly mortgage or rent payment?

8. List other assets (i.e., Stocks and Bonds) :



9. List other debts (bank loans, credit lines, utilitybills, etc,) and thc amount of the monthly
payment on each:

10. ldenti$ all othermonthly expenditures by amount:

- Food expenoes

- Medioal expenscs

- Tolophone bills

- utilitybills

- Mandatory loar/uedit card
paymems

- Other
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DEFERRED PAYMENT AGREEMENT

THIS DEFERRED PAYMENT AGREEMENT (the "Agreement") is by and between
Nelson Management, with offices at 118-35 Queens Rlvd, Forest Hills- NIY 11375 and

l.IY 10461. This Agreement requires regular periodic payments of past due balance for electric
service as well as the timely payment in full of each current bill for electric service.

1. Nelson Management is required to offer a payment agreement that you are able to pay
considering your Frnancial circumstances.

2. If you sign and return this form, along with the down payment, by
you will be entering into a payment agreement and by doing so will avoid terminaiion of
service.

3. This agreement should not be signed lf you are unable to keep the terms thereof,

4. Alternate terms may be available if you can demonshate financial need. Alternate terms
may include no down payment and payments as low as $10 per month above your current bills,

5, Assistance to pay utility bills may be available to recipients of public assistance or
supplemental security income ûom your local social services office.

6. This agreement may be changed if yow financial circumstances change significantly
because ofconditions beyond your control.

7. In addition to the payments required by this Agreement, you must also make timely and
full paymont ofcurrent charges for electric service.

8. If you do not sign this agreement or pay the total amount due of by
', Nelson Management may seek to terminate your service.

9. If after entering into this agreement, you fail to comply with its terms, Nelson
Management, after complying with all statutory and regulatory notice requirements, will seek to
terminate your service.

10. If you are unable to pay these terms, if further assistance is needed, or if you wish to
discuss this agreement please call Nelson Management at (718) 997-9500 ext 305.

PAYMENT OF OUTSTA}IDING BALANCE

11. The total Amount owed to Nelson Management for this acoount as of

L2. The down payment required under this Agreement is



13. The amount due for each installment of this Agreement is $
installment, which will be $'

except for the final

14. Each installment payment shall be due on or before the day of each month beginning
with the first such payment due on or before . Payments shall be made for a total
of, consecutive months with the final payment due on or before .

ACCEPTANçE OF AGREEMENT

15. The terms of this Agreement, as set forth herein, are acceptable to Nelson Management.
Please sign and date below in the space provided if you wish to accept the terms of this
Agreemenl If you decide to sign below, this Agreement will become effective and binding. If
you and Nelson Management carmot negotiate a payment agreement, or if you need any further
assistance, you may contact the Public Service Commission at L-800-342-3377.

Retum one copy of this agreement signed, with the down paymenl by
If it is not sigrred and returned, Nelson Management may ptusuo termination of your electric
service.

16. If you a¡e not already eurolled in our Budget (Levelized) Billing Program, which allows
you to pay for yow service in equal monthly installments, and wish to enroll, check the box
below and we will start you on our program immediately. Pa¡ments under this program are
typically based upon you prior l2-month experience, adjusted for known charges.

[ | Yes! I would like Budget Billing.

Customer Signature:

PrintName:

Date:

Netson Managementsignature, AL frr"?
{hn./'' ,e Uor n,tPrint Name:

Dete:


