
PENDING PETITION MEMO 

Date: 5/31 12887 

TO : Office of Telecommunications 
Office of General Counsel 
Office of Accounting & Finance 

FROM : CENTRAL OPERATIONS 

UTILITY: INTER-TEL NETSOLUTIONS 

SUBJECT: 07-C-8634 

Joint Petition of INTER-TEL NetSolutions for Approval of Merger and to 
Transfer Control to Mitel Networks Corporation. 



Also Admitted in New York 
and Maryland 

Lance J.M. Steinhart, P.C. 
Attorney At Law 

1720 Windward Concourse 
Suite 250 

Alpharetta, Georgia 30005 

May 30,2007 
VIA OVERNIGHT DELIVERY 

Ms. Jaclyn A. Brilling 
Acting Executive Secretary 
State of New York 
Depamnent of Public Service 
Public Service Commission 
Three Empire State Plaza 
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(5 18) 474-6530 

Re: Inter-Tel NetSolutions,Inc. 
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Email: Isteinhart@telecomcounsel.com 

Dear Ms. Brilling: 
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NetSolutions, Inc.'s Approval of Merger and to Transfer Control to Mitel Networks Corporation 
("Mitel"). Inter-Tel NetSolutions was issued a Certificate of Public Convenience and Necessity as 
a Reseller of all Forms of Telephone Service in New York, including local exchange services. 

If you have any questions or if I may provide you with any additional information, please do 
not hesitate to contact me. 
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cc: Mr. Jon Brinton 
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Before the 
STATE OF NEW YORK 

PUBLIC SERVICE COMMISSION 

Joint Petition of Inter-Tel NetSolutions,Inc. ) 
1 Case No. 

For Approval of Merger 1 
And Transfer of Control 1 
To Mitel Networks Corporation 1 

JOINT PETITION FOR APPROVAL OF MERGER AND 
TRANSFER OF CONTROL 

Seller ("Inter-Tel NetSolutions,Inc.") and Buyer ("Mitel Networks Corporation"), by their 

attorney, hereby respectfully request that the New York Public Service Commission 

("Commission") issue an Order, pursuant to N.Y. Pub. Sew. Law $100, authorizing Seller and 

Buyer to Consummate Merger and Transfer of Control from Seller to Buyer. In support of this 

Application, Applicants, Seller and Buyer, provide the following information: 



I. The Parties 

Inter-Tel NetSolutions,Inc. is a Texas corporation whose principal offices are located at 

4310 East Cotton Center Blvd., Suite A-100, Phoenix, Arizona 85040. Inter-Tel 

NetSolutions,Inc. is a wholly-owned subsidiary of Inter-Tel Incorporated, a publicly held 

Delaware corporation ("Inter-Tel"), whose principal offices are located at 1615 South ~ 2 " ~  Street, 

Tempe, Arizona 85281. 

Inter-Tel NetSolutions, Inc. was granted a Certificate of Public Convenience and 

Necessity to resell all forms of telephone service in New York, including local exchange service. 

It is authorized to provide, and is currently providing, long distance service in all 50 states and 

the District of Columbia. Seller is currently authorized to provide local exchange service in 

Alabama, Arizona, Arkansas, California, Colorado, Florida, Georgia, Illinois, Indiana, Kansas, 

Kentucky, Maryland, Massachusetts, Michigan, Minnesota, Missouri, Nevada, New Jersey, New 

Mexico, New York, Ohio, Oregon, Pennsylvania, Tennessee and Washington. Inter-Tel 

NetSolutions, Inc. has applications pending to provide local exchange service in Connecticut, 

North Carolina, Oklahoma, South Carolina, Utah, and the District of Columbia; and also has 

authority to provide domestic interstate and international services pursuant to FCC rules and 

regulations. Applicant is in the process of obtaining all required approvals for the Merger from 

both the FCC and all applicable state regulatory authorities. 



Inter-Tel is a single-point-of-contact, full-service provider of IP and converged voice, 

video and data business communications platforms, multi-media contact center applications, 

remote-cone01 software to provide real-time communications and instantaneous, bmwser-to- 

browser Web conferencing and help desk support solutions. Inter-Tel also provides a wide range 

of managed services, including voice and data network design and traffic provisioning, local and 

long distance calling services, custom application development, maintenance, leasing, and 

support services for its products. Inter-Tel's customers include business enterprises, government 

agencies and non-profit organizations. Inter-Tel was originally incorporated in Arizona in 1969 

and was reincorporated in Delaware in 2006. 

Mitel Networks Corporation is a corporation organized and existing under the laws of 

Canada, is a leading provider of integrated communications solutions and services for business 

customers. Mitel's Internet Protocol, or IF', based communications solutions consist of a 

combination of telephony hardware products, such as communications platforms and desktop 

devices, and software applications that integrate voice, video and data communications with 

business applications and processes. Mitel complements its communications solutions with a 

range of services, including the design of communications networks, implementation, 

maintenance, training and support services. Mitel has been a leading vendor of business 

communications systems for over 25 years. Mitel offers packaged software applications that are 

designed to solve particular business communications challenges, including applications for 

contact centers, mobility, teleworking, messaging and collaboration. Mitel also develops 

solutions that focus on specific industries as well as custom software applications that address 

the needs of specific customers. Mitel's customers include prominent hotel chains, governmental 



agencies, retail chains and healthcare providers worldwide. Mitel operates from over 40 locations 

around the world and sells its communications solutions through a distribution network of over 

1,400 channel partners that includes wholesale distributors, solutions providers, authorized 

resellers, communication services providers, systems integrators, and other distribution channels. 

Mitel is not currently providing telecommunications in any state. 

Arsenal Acquisition Corporation is a Delaware corporation and a wholly-owned 

subsidiary of Mitel. Arsenal Acquisition Corporation was organized solely for the purpose of 

entering into the Merger Agreement with Inter-Tel and completing the Merger and has not 

conducted any business operations. 



II. Designated Contact 

The designated contact for questions concerning this Application is: 

Lance J.M. Steinhart 
Lance J.M. Steinhart, PC 
1720 Windward Concourse, Suite 250 
Alpharetta, Georgia 30005 

(770) 232-9200 (Telephone) 

(770) 232-9208 (Facsimile) 

Attorney for Inter-Tel NetSolutions,Inc. & Mite1 Networks Corporation 



III. Description of Transaction 

Inter-Tel Incorporated (Inter-Tel), Mite1 Networks Corporation (Buyer) and Arsenal 

Acquisition Corporation ("Arsenal"), a wholly owned subsidiary of Buyer, have entered into an 

Agreement and Plan of Merger dated as of April 26,2007. Pursuant to the terms of the 

Agreement and Plan of Merger, at the Effective Time of the Merger, Arsenal shall be merged 

with and into Inter-Tel, whereupon the separate existence of Arsenal shall cease, and Seller shall 

be the surviving corporation. Each shareholder of Inter-Tel shall receive cash in exchange for his 

stock. Upon consummation of the Merger, Buyer will own one hundred percent (100%) of the 

issued and outstanding capital stock of Inter-Tel, Inc., which will remain as the 100% 

Shareholder of Inter-Tel Netsolutions, Inc. 



The proposed transaction will provide Inter-Tel NetSolutions,Inc. with greater operating 

flexibility to pursue operating purposes, including, without limitation, (a) expansion of its 

telecommunications infrastructure; (b) improvement of customer service, billing, financial 

reporting and other management information systems; and (c) possible acquisitions, future 

investments or strategic alliances. Inter-Tel NetSolutions,Inc. will continue to provide services 

pursuant to the terms and conditions set forth in Inter-Tel NetSolutions,Inc.'s tariff which is on 

file with the Commission. 

There is no plan to notify customers. There will be no impact on customers, since the 

transaction will be transparent to customers, because the merger will only result in a change in 

ownership. There will be no change in name, and the company will continue to provide services 

pursuant to the terms and conditions of its tariff on file with the Commission. As of December 

31,2006, the Seller had 112 business customers in the State of New York. 

An organizational chart, showing the current ownership structure and after the transfer is 

completed, is attached hereto as Exhibit A. 

An updated Telecommunications Camer Critical Information form is attached hereto as 

Exhibit B. A copy of the Agreement and Plan of Merger is attached hereto as Exhibit C. 



IV. Public Interest Analysis 

Approval of Applicants' petition is in the public interest because it will enhance Inter-Tel 

NetSolutions,Inc.'s ability to compete in the market for telecommunications services in New 

York. The transaction will have no adverse effect upon customers. It will give Inter-Tel 

NetSolutions,Inc. access to resources which will enable it to introduce new products and services 

and to respond to the competitive environment. It will not result in any changes to Inter-Tel 

NetSolutions,Inc.'s provision of service to its current customers. 



WHEREFORE, Applicants respectfully request that the Commission approve this 

Petition and issue and Order authorizing Inter-Tel NetSolutions,Inc. to Consummate the 

proposed Merger and Transfer Control to Buyer. 
Respectfully Submitted, 

Mite1 Networks Corporation 
Inter-Tel NetSolutions,Inc. 

By: 

M. Steinhart. PC 
1720 Windward Concourse 
Suite 250 
Alpharetta, GA 30005 
(770) 232-9200 (Telephone) 

(770) 232-9208 (Facsimile) 

Their Attorney 



EXHIBlT A 

Organizational Chart 



Pre-Transaction Relationships 

Mitel Networks Corporation 
"Mitel" 1 I Inter-Tel, Inc. 

"Inter-Tel" I 
Inter-Tel NetSolutions, Inc. 

Transaction 

Mite1 Networks Corporation Inter-Tel, Inc. 
"Mitel" "Inter-Tel" 

Inter-Tel NetSolutions, Inc. 
"NetSolutions" 

Post-Transaction Relationships 

Mitel Network Corporation 
"Mitel" 1 

Inter-Tel, Inc. 
"Inter-Tel" 

Inter-Tel NetSolutions, Inc. 
"NetSolutions" 



EXHIBIT B 

Telecommunications Canier Critical Information Form 



NEW YORK STATE PUBLIC SERVICE COMMISSION 
TELECOMMUNICATIONS COMPANY CFUTICAL INFORMATION FORM 

(TCCI) 
1nsh.uctions: Please fill in and print out three copies of this form and mail to the following address: 

Jaclyn A. Brilling, Secretary 
New York State Department of Public Service 

Three Empire State Plaza 
Albany, NY 12223-1350 

If you have any questions regarding the completion of this form, contact 
Maria LeBoeuf at (518) 474-1362. 

It is advised that you retain a copy of this TCCI fonn for your records. 

Please Note: If then are any subsequent changes to your company's information, please submit a new revised TCCI form 
irmnediately; letters or phone calls to the Depar!ment with information changes will no longer be accepted. 

Please check only one of the three following boxes below and follow any applicable 
instructions for the box chosen. 

=This company is seeking certification in New York State 
Mail three copies of the TCCI form together with a completed application form for certification and tariff. Send the complete 
package for review to the address above. 

MThis company is certified by the New York Public Sewice Commission and already has a TCCI 
form on file but is submitting this new revised TCCI form that contains updated company 
information 

=This company is certified by the New York Public Service Commission but has not submitted a 
TCCI form. Please Note: This company will be listed on our website as Inactive with the 
Department until a properly completed TCCI form is received. 

ALL OF THE FOLLOWING FIELDS MUST BE FILLED OUT OR THIS FORM WILL BE CONSIDERED 
INCOMPLETE. 

INCOMPLETE FORMS WILL NOT BE ACCEPTABLE. IF A FIELD IS NOT APPLICABLE, INDICATE "NA". 

Company's 
Corporate 
Name: 

Inter-Tel NetSolut~ons, Inc. 

NIA 
(Dong Buslness As, if applicable) 

N/A 
(Formerly Known As, if applicable) 

If Providin Cable Service: 

providing 



Certificate of 
Incorporation 
tiled: 

www.inter-tel.com 
Website: 

4310 East Cotton Center Blvd. 
Corporate 
Address: Suite A-100 

Phoenix, Arizona 85040 
. .  . ... . . . . .  .... . . .  . . .. ~ . ~~ .. . .. .. ~ .~ , ,,,, . 

. . . ~  ~. .~~ ...., . . . . ,. .. . ~ . .. . .  . . . . 

Ross McAip~ne 

l(602) 253-6004 

(Area code) + 

(602) 254-9634 
(Area code) + 

Suite A-100 

Phoenix. AZ 85040 



Jon Brinton 

l~on-~rintonainter-tel.com 

4310 East Cotton Center Blvd. 

Suite A-100 
- - - -. - -- - - -. . 

Phoenix, AZ 85040 

Allison Dunmlre 

Number: 
(Area code) + 

Number 

Fax Number: 
(Area code) + 

Number I. 
I] 

(602) 254-9634 

l~l l~son-~unm~reainter-telmm 

4310 East Cotton Center Blvd. 

Suite A-100 

Phoenlx, AZ 85040 



. . . . .. . . ... ~ ~ 

. . . .  ~ . . ..~ 

Suite A-100 
. .. . . . .,.,,, ,. ,. ~ ~ ~ . .  ... .~ . . , , .  . 

Phoenix, AZ 85040 
. .~ ~ . . ~  . ....... ~~.~ ..... ...... ,.. 

...... . . . ~ . .  . ~ .  ~... , ~ .... . . . . . ~  ~ ~. , ,  . . . ~  

Lance J.M. Steinhart. Esq. 

l(770) 232-9200 
Number: 

(Area code) + 



EXHIBIT C 

A copy of the Agreement and Plan of Merger 
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AGREEMENT AND PLAN OF MERCER 

AGREEMENT AND PLAN OF MERGER (this "Agreement ") dated as of  April 26,2007 among INTER-EL 
(DELAWARE). INCORPORATED, a Delaware colporation (the "Company"). MlTEL NETWORKS CORPORATION, a 
corporation duly organi~ed under the laws of Canada ("Parew"), and Arsenal Acquisition Corporation, a Delaware 
corporation and a wholly-owned subsidiary of Parent ("Merger Sub"). 

WHEREAS, the Special Committee and the Board of Directors of  the Company have approved this Agnement and 
deem it advisable and in the best interests of  the Company's stockholders to enter into this Agreement and consummate the 
merger of Merger Sub with and into the Company (the "Merger") on the terms and conditions set forth herein; and 

WHEREAS, the Board of Directors of  Parent has approved this Agreement and deemed it advisable and in the best 
interests of Parent and i ts  shareholders to enter into this Agreement and to consummate the Merger on the terms and 
conditions set forth herein. 

NOW, THEREFORE, in consideration of  the foregoing premises and for other good and valuable consideration, the 
receipt and sufficiency of  which are acknowledged, the parties hereto hereby agree as follows: 

ARTlCLE I 
DEFINITIONS 

Section 1.0 I Dejnitions. (a) As used herein, the following terms have the following meanings: 

"Acquisifiw Proposal" means. other than with respect to the Merger, any offer, proposal or inquiry, whether in writing 
or otherwise, relating to, or any indication of interest from or involving any Third Party regarding, (A) any acqaisition, 
purchase or other transaction, direct or indirect. involving 35%or more of the consolidated assets of the Company and its 
Subsidiaries or over 35% of any class of equity or voting securities of the Company or any Company Material Subsidiary (or 
Compatiy Securities convertible into or exercisable or exchangeable for any such equity or voting securities), (B) any tender 
offer(inc1uding a self-tender offer), exchange offer or other similar transaction that if consummated. would result in any 
Third Party beneficially owning 35% or more of any class of equity or voting securities of the Company or any Company 
Material Subsidiary (or Company Securities convertible into or exercisable or exchangeable for any such equity or voting 
securities), [C)  a merger, consolidation. share exchange. business combination, sale o f  substantially all the assets, 
reorganization. recapitalization, liquidation, dissolution or other similar h.ansaction involving the Company or any Company 
Material Subsidiary, or (D) any other transaction the consu~nmation of  which would reasonably be expected to impede. 
interfere with. prevent or delay in any material respects the Merger. 

"ADA " means the Americans with Disabilities Act. 

"ADE.4 " means the Age Discriminarion in Employment Act. 

"A/jiiiale" means, with respect to any Person, any other Person directly or indirectly controlling, controlled by or under 
common control with such Person; provided however. thal solely for t i l e  purposes of this Agreement. Steven G .  Mihaylo and 
any Penon who is an Afftliate of  Sleven G. Mihaylo (excluding any director, ofricer or employee of the Company or i ts  
Subsidiaries) shall not be considered nn Affiliate of  the Cotnpnny or i ts Subsidiaries. 

".4lterno/fve Tronrurrion" means, for purposes of the definition of Parent Payment Event, a transaction involving any 
Third Party regarding, (i) any acquisition, purchase or other transaction. direct or indirect, involving 50% or more of the 
consolida~ed assets of  the Company and its Subsidiaries or over 50% of  any class 
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o f  equity or voting securities o f  the Company or any Company Material Subsidiary (or Company Securities convertible into 
or exercisable or exchangeable for any such equity or voting securities). !ii) any lender offer (including a self-tender offer), 
exchange offer or other similar transaction that, ifconsummated, would result in any Third Pnrty beneficially owning 50%or 
more o f  any class of equity or voting securities of the Company or any Company Material Subsidiary (or Company Securities 
convertible into or exercisable or exchangeable for any such equity or voting securities), or (iii) a merger, consolidation, 
share exchange, business combination. sale of substantially all the assets, reorganization, recapitalization, liquidation, 
dissolution or other similar transaction involving Ule Company or any Company Material Subsidiary (or, in the case o f  any o f  
clauses (i) through (iiq. the Company shall have entered into a definitive contract or agreement providing for such action). 

"Applicable Law" means. with respect to any Person, any federal, state, provincial or local law (statutory, common or 
otherwise, whether domestic or foreign), constitution, treaty, convention, ordinance, code, rule, ngulation, writ, order, 
injunction, judgment. decree, ruling or other similar requirement enacted, adopted, promulgated or applied by a 
Governmental Authority that is binding upon or applicable to such Person or such Pmon's property or assets. 

"Business Day" means a day. other than Saturday, Sunday or any other day on which commercial banks in Tempe, 
Arimna or Oltawa, Ontario. Canada are authorized or required by Applicable Law to close. 

"Code" means the United Scates Internal Revenue Code o f  1986, as amended. 

"Company Balance SJIL'et'' means the consolidated balance sheet of the Company as of the Company Balance Sheet 
Date and the footnotes thereto set forth in the Company 10-K. 

"Comjmny Balance Sheet Dme" means December 3 1.2006. 

"Company Disclosure Schedule" means the disclosure schedule, dated April 26,2007, delivered by the Company lo  
Parent in connection with the execution and delivery of this Agreement. 

,'Company InlrNecrual Properry Rixhls" means the Owned Intellectual Properly Rights and the Licensed lntellectual 
Property Rights. 

"C.',~mpany It' Agreements " means any and all Contracts concerning lntellectual Property Rights or IT Assets, including 
nll (i) licenses o f  Intellectual Property Rights by the Company or any o f  its Subsidiaries to any third pany, (ii) licenses o f  
Intellectual Property Rights by any third party to the Company orany ol'its Subsidiaries, (iii) Contrncts between the 
Company or any of i t s  Subsidiaries and any third party relating to the trnnsfer, development, maintenance or use o f  
Intellectual Property Rights or IT Assets, and (iv) consents, senlements, decrees, orders, injunctions, judgments or rulings 
governing the use. validity or enforceability of Intellectual Property Rights or Sohare. 

"Company lTAsseu" means any and all IT Assets used or held for use in connection with the operation o f  the business 
o f  the Company and i t s  Subsidiaries as currently conducted, including the Company Software. 

"Company Malerial Adverse Eflecl" means any fact, circumstance, effect, event or occurrence that, individually or in 
the aggregate with all other facts, circumstances, effects, events or occurrences, is or is reasonably likely to have a material 
adverse effect on the condition, basiness, assets, liabilities or results of operations of the Cotlipany and its Subsidiaries, lakcn 
as a whole, or the Company's ability to consummate the transactions contemplated by this Agreement without unreasonable 
delay, except that the foregoing shall not include any fiict, circunmance. effect, event or occurrence resulting from or arising 
in connection with (a)(i) changes generally affecting the husiness of providing IP and converged voice. video and data 
business communicatioes platforms. multi-media contact center applications, remote-control sofiware to provide real-time 
communications and instantaneous, browser-tc-browser Web conferencing. help desk support solutions and other 

A-2 



. De f i n i t i ve  Proxy Statement Page 92 of 144 

managed services. including voice and data ncwork design and traffic provisioaing, local and long d ~ s m c e  calling services. 
custom application develo~~ment. maintenance, leasing and related suwon services. or (ii) chanees in eenml  economic or 
business conditions or in financial markets in the united States or in ihe other financial marketsltakenas a whole) in which 
the Company and its Subsidiaries operate. except. in each of cluuses (u)(i) and (a)(ii) to the extent such changes materially 
disproportionately affect the Company and its Subsidiaries. (b) acts of war, anned hostilities, sabotage or terrorism which do 
not directly affect the Company's operations, (c) changes in  Applicable Law governing minimum employee wages, (d) the 
public announcement, pendency or cons~tmmation o f  this Agreement or the transactions contemplated hereby, including any 
effect on relationships with Governmental Authorities, customers, suppliers, licenson. distributors. parmers or employees, or 
(e) compliance with the terms and conditions of this Agreement (other than with respect to any express obligation o f  the 
Company to obtain any consents or approvals hereunder). 

"Cornpuny Muterial Subsidiaries" means each o f  Inter-Tel Technoloxies, Inc.. Inter-Tel Intezmted Systems. Inc.. Inter- 
Te! ~etsol"tions, Inc., Inter-Tel Business lnformafion Systems, Inc., lnter-%I Europe Limited. lnler- el ceasing. lnc.; Intcr- 
Tel Lake Limited (together with i t s  Subsidiaries) and Swan Solutions Limited. 

"Cumpaw Paymen! Event" means if (a) (i) Parent and Merger Sub fail to consummate the Merger, (ii) at such time 
each o f  rheconditions s a  fonh in Secrium 901 and 9.02 (exclud~ng clauses (c) and (d) o f  Section 9.62) he&f are sat~sfied 
dnd (iii) the End Date shall havc passed, or (b) the Company terminates this Agreement pursailnt to Section 10.01(g). 

"Company Producrs" means any and all service offerings and products (including Embedded Software (as defined in  
Sccfion 4. !?(I)) made or currently intended to be made commercially available or otherwise distributed, or under 
development, by the Company or any o f  its Subsidiaries. 

"Conpuny SEC Reports" means the Company 10-K and all other Company SEC Documents filed by the Company with 
the SEC after the filing dare o f  the Company 10-K and prior to the date of this A, ~reement. 

"Company Sqflware" means Owned Software and any and all other Soha re  that is used or held for use in  connection 
with the operation o f  the business o f  the Company and its Subsidiaries as currently conducted, including all (i) Software used 
in the Company's or any of i t s  Subsidiaries' provision ofcompany Products to customers andor end users, including any 
Embedded Sofhvare (as defined in %c/ion 4. I i/i)). (ii) Software intended for license to customen andlor end users. and 
(iii) Software, lihmries, modules and orhermatenilr used by the Company or any o f  its Subsidiaries in the development. 
design, construction and testing o f  any o f  h c  Sohare  described in (i) or (ii) above. 

"Compuv .Frock" means the common stock, $0.001 par value per share, o f  the Company 

'Cornpuny Tri,qgering Eve~il" means. if: (i) an Adverse Recommendation Change shall have occurred; (ii) the Board o f  
Directors o f  the ComDanv shall have recommended to the stockliolders of the Com~anv an Auruisition Prooosal or shall have . - . - 
entered into any legally binding agreement accepting an Acquisition Proposal: or (iii) the Company shall have failed to 
include in the Company Proxy Statement the recommendation of the Board o f  Directors of the Company in favor o f  the 
adoption o f  this Agreement. 

"Cbrnpanv Wc?hsitcs" means any and all Internet or intranet websites owned and/or operated by the Company or any o f  
its Subsidiaries. 

"C'ornpamny 10-K" means the Company's annual reporron Form 10-K for the t iswl yzar ended December ; 1.2006 

"Cmrruc~" means any written lease, license, contract. subcontract. indenture. note, option or other binding agreement, 
instrument or obligorion, to which the Company or any of its Subsidiaries is a party or express bcncticiary or by whicli any of 
them or any o f  their properties or assets may be bound. 
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"DEl~~n~are Lrrw" means ttie Delaware General Corporation Law, as from time to time in effect 

"En?ploym Plan" means (i) each "employee benefit plan", as defined in Section 3(3) of ERISA. (ii) each material 
employment. severance or similar Contract, and (iii) each other material plan, arrangement or policy (written or  oral). 
including the Company Equity Incentive Plans, providing for compensation, bonuses, profit-sharing, stock option 
performance share awards or other stock related rights or other forms of incentive or deferred compensation, vacation 
benetits. insurance (including any self-insured arrangements), health or medical benefits, employee assistance program, 
disability or sick leave benefits. workers. compensation, supplemental unemployment benefits, severance benefits, 401(k) 
matching contributions, and post-employment or retirement benefits (including compensation, pension, health, medical or life 
insurance benefits). in each case, which is maintained. administered or contributed to by the Company, any Subsidiary of the 
Company or any ERISA Affiliate of the Company and covers any current or former employee, director or consultant o f  the 
Company or any of  its Subsidiaries. 

"Environmen~al h w s  " means any m d  all federal, state, local, domestic. international or foreign statutes, laws, 
regulations. mles, treaties, judicial decisions. judgments, decrees, governmental restrictions and common law principles that 
have as their principal purpose (i) the protection of the environment or human health or safety; (ii) the regulation of the effect 
of the environment on human health or safety; (iii) the regulation of  pollutants, contaminants, wastes or chemicals, or any 
toxic. radioactive, ignitable, corrosive, reactive or otherwise hazardous substances, wastes or materials; andlor (iv) the 
recovery of money for damages to IViNral resources or the environment. 

"Environmental Permils" means al l  permits, licenses, franchises, certificates, approvals and other similar authorizations 
of Governmental Authorities required by Environmental Laws and required for the business o f  the Company or any 
Suhsidin~y as currently conducted. 

"ERIS.4 " means the Employee Retirement Income Security Act of 1971. 

"ERISA A/liu~c" o f  any entity means any other entity that, together with such entity, would be treated as a single 
employer under Section 411 of the Code. 

"Fi17uncin.q" means the financing contemplated by the Commitment Letters. 

"FLSA "shall mean the Fair Labor Standards Act. 

"F,VILA "shall mean the Family and Medical Leave Act. 

"GAAP" Ineans _ecnerally accepted accounting principles in the United Stales. 

"Gob.rrnme~sul Adhor;!y" nieans any transnational. domestic or foreign federal, state, provincial or local governmental 
authority, department, court judicial or arbitral body, agency, administrator or official. including any political subdivision 
thereof, and any self regulated organization, including the Nasdaq Global Market System. applicable to the Person or context 
in question. 

''H.SR Act" means the Han-Scott-Rodino Antitrust Improvements Act of 1976, ns amended. 

"lnklleol~ul Proper?. Rights" means. in any and all jurisdictions rhroughout the world, all (i) inventions and 
discoveries (wherher or not patentable or reduced to practice), patents, patent applications, invention disclosures, industrial 
designs, mask works and statutory invention registrations, (ii) trademarks, service marks, domain names, trade dress, trade 
names and other identifiers of source or goodwill. including registrations and applications for registration thereof and 
including the goodwill symbolized thereby or associated therewith, (iii) published and unpublished works of authorship. 
whether copyrighmhls or not (including Software), 
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copyrights therein and thereto, registrations, applications, renewals and extensions therefor, and any and all rights associaled 
therewith. (iv) confidential and proprietary information, including trade secrets, know how and invention rights, (v) rights o f  
privacy and publicity.and (vi) any and all other proprietary rights. 

"ITAs.~efs" means Software, systems. servers, computers, hardware, firmware, middleware, networks, data 
communications lines, routers, hubs, switches and all other information technology equipment, and all associated 
documentation. 

"Knuwled~e ofthe Conrpany" means the actual knowledge o f  the Persons listed on Schedule 1.01 of the Company 
Disclosure Schedule. after reasonable inquiry. 

"Labor Laws" shall mean the Immigration Reform and Control Act of 1986, the National Labor Relations Act, the Civil 
Rights Acts of 1866 and 1964, the Equal Pay Act, ADEA, ADA, FMLA, WARN, the Occupational Safety and Health Act, 
the Davis-Bacon Acb the Walsh-Healy Act, the Sewice Contract Act, Executive Order 1 1  246. FLSA and the Rehabilitation 
Act of 1973, and all regulations under such aCh. 

"Licensed lnrellectual Properry Righrs" means all lntcllectual propert$ Rights owned by a Person (other than the 
Company or any of its Subsidiaries) and licensed or sublicensed to the Company andlor any ofits Subsidiaries. 

"Lien" means, with respect to any pmperry or asset, any mortgage, lien, pledge, charge, security interest, hypothecation, 
option. right of first refusal, easement, right of way, lease, sublease, license, sublicense, restriction on use, title defect, 
encroachment, encumbrance or other adverse claim or interest of any kind in respect of such property or asset. 

" I933 Acr" means the United States Securities Act of 1933, as amended. 

"1934 An" means the United States Securities Exchange Act of 1934, as amended. 

"NLRB" shall mean the United States National Labor Relations Board. 

'',Vo+U.S. Employee Plan" means an Employee Plan which is not a U.S. Employee Plan. 

"O~~~he-~~huI/So$warp" means any and all Company Software that is commercially available off-the-shelf Software 
and (i) is not material to the Company or any of its Subsidiaries. (ii) has not been modified or customized for the Company or 
any of its Subsidiaries. and (iii) is licensed to the Company or any of its Subsidiaries for a one-time or annual fee of 350.000 
or less. 

"Open Sozirce S o f ~ ~ ( ~ r r " m e a n s  any Softwatt that contains. or is derived in any manner from, in whole or in part, any 
Software that is distributed as freeware, shareware, open source Soflware (e.g., Lbux) or  similar licensing or distribution 
models that (i) require the licensing or distribution of source code to licensees, (ii) prohibit or limit the receipt of 
consideration in connection with sublicensing or distributing any Software, (iii) except as specifically permitted by 
Applicable Law, allow any Person to decompile, disassemble or otherwise reverse-engineer any Software. or (iv) require the 
licensing of any Software to any orher Person for the purpose of making derivative works. For the avoidance of doubt. "Open 
Source Sotiware" includes, without limitation. Software licensed or distributed icnder any of the following licenses or 
distribution models (or licenses or distribution models similar thereto): (i) GNU'S General Public License (GPL) or 
LesserlLibrary CPL (LCPL); (ii) the Anistic License (e.g., PERL); (iii) the Mozilla Pllhlic License; (iv) the Netscape Public 
License; ( v )  the Sun Community Source License (SCSL); (vi) the Sun Industry Standards License (SISL): (vii) the BSD 
License; (viii) Red Hat Linux; (ix) the Apache License: and (x) any other license or distribution model described by the Open 
Source Initiative as set folth on i\,rw.npcnsourrc,or,e. 

"O~aerl  intellect~ri~l Property Righrs " means all Intellectual Property Rights owned by the Company or any of its 
Subsidiaries. 
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"&~nedSofrw~lre" means any and all Sofhvare as to which Intellectual Property Rights embodied therein are owned by 
the Company or any of its Subsidiaries. 

"Porenf Expenses" means all reasonable and documented out-of-pocket expenses (including all reasonable fees and 
expenses of outside counsel, investment bankers, banks, other financial institutions, accountants, financial printers, proxy 
solicitors, paying agents, experts and consultants to a party hereto) actually incurred by Parent or Merger Sub (or on behalf of 
Parent or Merger Sub) on or prior to the termination of this Agrcernmt in connection with or related to the investigation, due 
diligence examination. negotiation, execution and performance of this Agreement and the transactions contemplated hereby 
and including any costs of enforcing the Company's obligations to pay the Parent Termination Fee or Parent expenses as 
contemplated by Section I1 OJ(h). 

"Parent Muteriol Adverse E&r" means any fact. circumstance, effect, evmt or  occurrence that, individually or in the 
aggregate with other facts, circumstances. effects, events or occumnccs, is or is reasonably likely to have a material adverse 
effect on Parent's or Merger Sub's ability to  consummate the transnctions contemplated by this Agreement without 
unreasonable delay. 

'I'urenl Pqmrnr  Event ' means the termination of this Agreement pursuant ~ ~ S r c r i o n  lO.Ol(c). IO.Ol(b)(y. 1001(b) 
/:if/ or 10 Ol/e). ~rovided that in the case of a termination oursuant to Section /001/h,l1) or IO.Ol/b)liii,. no Parent Payment 
Event shall dedkmed  to have occurred unless (x) prior to'such termination an ~ c ~ u i s i t i o n  Prop&ai shall have been p;blicly 
announced and not withdrawn and (y) within 12 months following the date of such termination, the Company enters into a 
definitive agreement with respect to, or consummates, an Alternative Transaction. 

"Purenl Reimbursement Event" means the termination of this Agreement pursuant to Section 10. I(b)(iii) in 
circumstances in which such termination does not otherwise constitute a parentpayment Event and provided that the 
re~resentations and warranties of Parent and Merger Sub contained in Section 5.07 are true and correct in all material 
respects and that Parent and Merger Sub have cogplied with their respective covenants contained in Section 8.01(c) in all 
material respects. 

"Permitted Liem" means (i) Liens for current taxes and assessments not yet past due, (ii) inchoate mechanics' and 
materialmen's Liens for construction in progress. (iii) workmen's, repairmen's, warehousemen's and carriers' Liens arising 
in the ordinary course of business of the Company or such Subsidiary consistent with past practice, and (iv) all security 
interesu or other matters of record. Liens and other imperfections of title and encumbmnces that would not have a Company 
Marerial Adverse Effect. 

"Person" means an individual, corporation, partnership, limited liability company, association, trust or other entity or 
organization, including a government or  political subdivision or an agency or instrumentality thereof. 

"Readily Avuiluble Cash" means the sum of (i) cash and cash equivalents that can be converted into cash within one 
Business Day, and in each case, is available for use by the Company without the payment of fees. penalties, taxes or  other 
charges and without requiring the consent of, or other action by, any Person which have not been obtained and without 
resulting in a breach of, or constituting a default under, (either immediately or after giving effect to  any applicable grace or 
cure period) any Contract and (ii) the aggregate amount of fees and expenses incurred by the Company in connection with 
this Agreement that have been paid after the date hereof and prior to the Closing. 

"Registered" means issued by, registered with, renewed by or the subject of a pending application before any 
Governmental Authority or Internet domain name registrar. 

"Surhunes-fI.di'y :Ict'' means the Sarbaoes-Oxley Act of 2002. and any ~u les  or regulatiolls promulgated thereunder. 
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"SEC" means the Securities and Exchange Commission. 

" S ~ y n ~ c u n l  Suhsidiarv" means any Subsidiary that constitutes a "significant subsidiary" of such Person within the 
meaninx of Rule I-OZ(w) of Regulation S-X of the 1931 Act. 

"Software" means all (i) computer programs, applications, systems and code, including software implementations o f  
algorithms. models and methodologies, and source code and object code. (ii) Internet and intranet websites, databases and 
compilations. including data and collections of data, whnher machine-readable or otherwise, (iii) development and design 
tools, library functions and compilers, (iv) technology supporting websites, and the contents and audiovisual displays o f  
websites, and (v) documentation, other works of authorship and medi4 including user manuals and training materials, 
relating to or embodying any of the foregoing or on which any of the foregoing is recorded. 

"Special Cornmitree" means the Special Committee o f  the Board o f  Directors of the Company formed on May 5,2006. 

"Subsidia~" means. with respect to any Person, any entity with respect to which such Person directly or indirectly 
beneficially owns securities or other ownership interests having ordinary voting power to elect a majority o f  the board o f  
directors or other persons performing similar functions. 

"S~IPLIIOI Proposal" means an unsolicilrd bona fide written Acquisition Proposal (provided thnt the 3S?6 percentage 
thresholds in clauses ( A  I and I BI of the definition o f  Acouisition Prooosal shall be dnmcd for this Dumose co be 5%) on ~ ~ ~ 

terms (including conditions tdcbsummation o f  the coniemplated transaction) that the Board o f  Di%ors o f  the company 
(or any authorized commince there00 determines in good faith by a majority vote (excluding any membes o f  the Board o f  
Directors o f  the Company (or such committee) that are not independent of the Third Parry making such Acquisition 
Proposal). after considering the advice of the Company's outside legal counsel and financial advisor (which has an 
internationally recognized reputation), are more favorable to [he Company's stockholders than the Merger (after taking into 
account all changes to the terms and conditions thereof that may bc proposed by Parent pursuant toSection 6.03(c)); 
provided however. that any such Acquisition Proposal shall not be deemed to be a "Superior Proposal" if financing is 
required to consummate the transaction contemplated by such Acquisition Proposal and customary commitment letters 
(which. for the avoidance o f  doubt. would include commitment leners substantially equivalent to, and subject to substantially 
the same conditions as, the Commitment Letters) from reputable financing sources have not been delivered to the Board of 
Directon o f  the Company (or such committee thereofl. 

"ThW f'arry " means any Person, including any group of Persons deemed to constitute a single Person for the purposes 
of Section I3(d) o f  the 1934 Act, other than the Parent or any of its Affiliates. 

"1J.S. Emplqvee Plan" means an Employee Plan that is subject to the laws o f  the United States or that covers 
employees, directors or consultants working in the United States. 

"fVARN" shall mean the Unned States Worker Adjustment and Retraining Notification Act. 
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(b) Each o f  the following terms is defined in the Section set fotth opposite such term: 

'Ibnn 
Adverse Recommendation Change 
Agreement 
Certificates 
Closing 
Commitment Letters 
Company 
Company Board Recommendation 
Cornpafly Disclosure Documents 
Company Employee 
Company Equity Incentive Plan 
Company Material Contract 
Company Permits 
Company Proxy Statement 
Company SEC DocumenIs 
Company Securities 
Company Stockholder Approval 
Company Stockholder Meeting 
Company Stock Award 
Company Subsidiary Securities 
Company Termination Fee 
Confidentiality Agreement 
Debt Commitment Letter 
Debt Disclosed Conditions 
Effective Time 
Embedded Software 
Employee Stock Purchase Plan 
End Dare 
Equity Commitment Letter 
Equity Disclosed Conditions 
Material Insurance Policy 
Merger 
Merger Consideration 
Merger Sub 
Multiemployer Plan 
Notice o f  Superior Proposal 
Parent 
Pare111 Termination Fee 
Paying Agent 
Real Estate 
R&D Sponsor 
Surviving Corporation 
Tax 
Taxing Authority 
Tax Return 
Terminating Company Breach 
'terminating Parent Breach 
I:ncenificated Shares 

Scrtbm 
6.03(a) 

Preamble 

Preamble 
4.02(b) 

4.09 
7.02 
2.05 
4.20 
4.24 
4.09 
4.07 

4.21 
Recitals 

2.02 
Preamble 

4.16 
6.03(c) 

Pleani ble 
11.04 
2.03 
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Seciion 1.02 Other Definitiond and Interpretive Provisions. The definitions o f  terms hcrein shall appty equally to the 
singular and plural forms ofthe terms defined. Whenever the context may require, any pronoun shall include the 
wmsponditig masculine, feminine and neuter forms. The words "include", "includes" and "including" shall be deemed U, be 
followed by the phrase "without limitation". 7he word "will"shall be construed to have the same meaning and effect as the 
word "shall". Unless the context requires othenvise (a) any definition of or reference to any agreement, instrument or other 
document hcrein shall be construed as refening to such agreement, instrument or other document as from time to time 
amended. supplemented or otherwise moditied in accordance with the terms hereof and thereof: provided that with resmt  to 
any agreement, instrument or other document listed on any schedules hereto. all such amendments, modifications or 

. 

suonlements must also be listed in the morooriate schedule: (b) anv reference herein to anv Person shall be construed to . .  . .. . . 
inLiude such Penon's m i n e d  successors and assigns; (c) the words "herein", "hereof'&d "hereunder", and words of 
similar impolt, shall b; construed to refer to this ~ & e m e n t  in  its entirety and not to any particular provision hereof; (d) all 
references herein to Articles. Sections. Exhibits and Schedules shall be construed to refer to Articles and Sections o f  and ~ 

Exhibits and Schedules to, this ~greement: and (e) "writing", "written" and comparable terms shall be construed to refer to 
writing, printing. typing and other means (including electronic and computer means) of reproducing information in a visible 
form. 

ARTICLE I1 
THE MERGER 

Section 2.0 1 The Merger. 

(a) At the Effective Time, Merger Sub shall be merged with and into the Company in acwrdance with Delaware 
Law. whereupon the separate existence o f  Merger Sub shall cease, and the Company shall be the surviving corporaxion 
(the "Surviving Corporolion'3. 

(b) Subject to the provisions o f  ArticleX, the closing of the Merger (the "Clnring") shall take place at the offices o f  
Shearman & Sterling LLP, Commerce Court West, Suite 4405, Toronto, Ontario, Canada, as soon as practicable, but in 
no event later than the second Business Day after satisfaction or. to the extent permined hereunder, waiver of all 
conditions lo the Merger, or at such other ploceor time as Parent and the Company may mutually agree. In connection 
with the Closing, tlie Company and Merger Sub shall f i le a certificate of mcrger with the Delaware Secretary of State. 
The Merger shall become. effective at such time (the "Effectre Time ") as the certificate of merger i s  duly filed with the 
Delaware Secretary of Stare (or at such later time as i s  set forth in the certificate of merger). 

(c) From and after the Effective Time. the Surviving Corporalion shall possess all the rights, powers, privileges and 
immunities and be subject to all ofthe duties and liabilities, restrictions and disabilities of the Company and Merger 
Sub, all as provided under Delaware Law. 

Section 2.02 Conversion ofsharrs. At the Effective 'Time, 

(a) except as otherwise provided in Section 2.04. each share of Company Stock outstanding immediately prior to 
the Effective Time (other than any shares of Company Stock canceled pursuant to Section 2.02ih) and any shares o f  
Company Stock with respect to \chich appraisal rights are pmpcrly %serted in sccordance w~ th   ela aware-~aw) shall be 
canceled and convened Into the rieht to receive 625.60 in cath. without interest (the "ICreer Conr;&rurion 'I. uoon - . . 
surrender thereof in the manner prGvided in Srcrion 2.03: 

(b) each $hare ofcompany Stock owned by theConipany. Parent. Merger Sub orany of their respective 
Subsidiaries immediately prior to the Effective Time shall be canceled, and no payment shall be made with respect 
thereto; and 

ICJ c.lch chara oicommon stock, par \alue SO tr I per 5hrrc. or flsrgcr Sub ouuu!ru.n5 i~n~ned~arrly prtor to the 
Etfccri\e Tune sha,l be convened Into and become one share of common stock. par value 60 01 
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per share, of the Surviving Corporation with the same rights. powers and privileges as the shares SO converted and from 
and after the Effective Titne shall constitute the only outstanding shares of capiial stock o f  the Surviving Corporation. 

Seetion 2.03 Surrender and Pqmenl. 

(a) Prior to the Effective Time. Parent shall appoint an agent (the "PayingAgenl'> for the purpase o f  exchanging 
the (i) certificates representing shares of Company Stock (the "Cerfificates'3 or (ii) uncertificated shares of Comvanv 
Stock (the "~'ncerfificarrd~hnrer "). in each ;a&, for the aggregste~erper Consideration pa) able to each holde; of- 
shares of Colnvanv Stock. As ~ r o m ~ t l v  as mcl~cahle aner the EtTcctive Timc (but in anv event within one Business 
Day aRer the dlo;,ng Date). ~arent;hall deliver to the Paying Agent the cash necessary io pay the full amount o f  the 
Merger Consideration in respect of the Certificates and the Uncenificated Shares as such Certificates and the 
Uncertificated Shares are surrendered for paymcnt pursuant to this Secrion 2.03. Promptly after the date o f  the Closing, 
Parent shall cause the Paying Agent to send to each Person who held o f  record shares of Company Stock immediately 
prior to the Effective Time a letter o f  transmittal and instructions (which shall specify that the delivery shall be effected, 
and risk of loss and title shall pass, only upon proper delivery o f  the Certificates or transfer of the Unceniticated Shares 
to the Paying Agent) for use in such exchange. 

(b) Each holder o f  shares o f  Company Stock that have been convened into the right to receive the Merger 
Consideration shall be entitled to receive, upon (i) surrender o f  a Certiticate to the Paying Agent, together with a 
properly completed and validly executed letter o f  transmittal and such other documents as may be required by the 
Paying Agent, or (ii) receipt o f  an "agent's message" by the Paying Agent (or such other evidence, if any, o f  transfer as 
the Pdying Agent may reasonably request) in the case of a book-entry nansfer of Uncenificated Shares. the Merger 
Consideration in respect of the shares of Company Stock represented by such Certiticate or book entry and. upon 
payment therefor, such shares o f  Company Stock will be canceled. No interest shall accrue or be paid on the Merger 
Consideration payable upon the surrender of any Certificate or lincertificated Share for the benefit of the holder o f  such 
Certificate or Uncertificated Share. Until so surrendered or transferred, as the case may be, each such Cenificate or 
Uncertificated Share shall represent after the Effective Time for all purposes only the right to receive such Merger 
Consideration and shall cease to have any rights with respect to such shares o f  Company Stock, except as otherwise 
provided herein or by Applicable Law. 

(c) If any ponion o f  the Merger Consideration is to be paid to a Person other than the Person in whose name the 
sumndcred Certificate or the transfemd Uncertificated Share is registered, i t  shall be a condition to such payment that 
(i) either such Certificate shall be properly endorsed or shall otherwise be in proper form for transfer or such 
Cncertificared Share shall be properly transferred and (ii) the Person requesting such payment shall pay to the Paying 
Agent any transfer or other taxes required m a result of such payment to a Person other than the registered holder o f  
such Ceniticate or Uncertificated Share or establish to the satisfaction of the Paying Agent that such tax has been paid or 
i s  not payable. 

(d) From and aRer the Effective Time, there shall be no further registration o f  transfers of shares of Company 
Stock. If. after the Effective Time, Certificates or Uncertificated Shares are presented to the Surviving Corporation, they 
shall be canceled and exchanged for the Merger Consideration provided for, and in accordance with the procedures set 
forth, in this ArliUe I / .  

(e )  Any portion of the Merger Consideration made available to the Paying Agent pursuant to &clion 2 03(u) that 
remains unclaimed bv the holders o f  shares of Com~anv Stock nine months after the Effective Time shall be returned to ~ ~ r ~ ,  ~ ~ 

Parent, up>n demand, and any such holder who has not exchanged shares of Company Stock for the Merger 
Consideration in accordance with this Srctio~r 2.03 prior to that rime shall thereafter look only to Parent, as general 
creditors thereof, for payment o f  the Merger Consideration, and m y  dividends and distributions with respect thereto, in 
respecr of such shares without any interest thereon. Notwithstanding the foregoing. Pnreot shall not k liable to any 
holder o f  shares of Company Stock for any amounts paid over to a public official pursuant to applicable abandoned 
property. 
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escheat or similar laws. Any amounts remaining unclaimed by holders of shares o f  Company Stock rwo years after the 
Effective Time (or such earlier date. immediately prior to such time when the amounts would otherwise escheat to or 
become propny of any Govcrnmcntal Authority) shall become. to the extent permitted by Applicable Law. the pmperty 
o f  Parent free and clearof any claims or interest of any Person previously entitled thereto. 

Section 2.04 Appru~sal Rights. 

(a) Notwithstanding anything to the contrary contained in this Agreement, any s h m  of  the Company Stock that, as 
of the Effective Time. is held by a holder who properly asserts and perfects such holder's appraisal rights under 
Section 262 of  Delaware Law with respect to such share, shall not be converted intoor represent Ulc right to receive the 
Merger Consideration in accordance with Section 2.02(a). and the holder o f  such share instead shall be entitled only to 
such rights as may be granted to such holder pursuant to Section 262 of  Delaware Law with respect to such share; 
provided, however, that if such appraisal rights shall not be perfected or the holder of such share shall otherwise lose 
such holder's appraisal rights with respect to such share, then, as of the later ofthe Effective Time or the time of the 
failure to perfect such rights or the loss o f  such rights, such shnre shall automatically be converted into and shall 
thereafter represent only the right to receive (upon the surrender of any Certiticate representing such share) the Merger 
Consideration, without any interest thereon, in accordance with Seciion 2.02(u). 

(b) m e  Company shall give Parent (i) prompt notice of any written demand for appraisal received by the Company 
prior to the Effective Time pursuant to Section 262 of  Delaware Law andof any similar demand. notice or instrument 
delivered to the Company prior to the Effective Time pursuant to Delaware Law and (ii) the opponunity todirect all 
negotiations and proceedings with respect to any such-demand, notice or instrument. Without iimiting the generality o f  
the foreeoin~. the Comaanv shall not make anv aavment or settlement offer mior to the Effective Time with res~ect to - .  
any ~uc idezand unles's l'&nt shall have consented in writing to such or settlement offer or unless required by 
a final, non-appealable order. decree, ruling or injunction of a court of competent jurisdiction. 

Section 2.05 Stock Oplions and Awards. At or immediately prior to the Effective Time, each option or award (a 
"Cornpays .Stock Award") to purchase shares o f  Company Stock granted under the 1997 Employee Stock Purchase Plan (the 
"Employw Stock P t ~ r c k e  Plan'), the 1990 Directors' Stock Option Plan, the 1994 Long-Term Incentive Plan, the 1997 
Long-Term lncentive Plan and the Acquisition Stock Option Plan (each, a "Cornpuny Equity Incentive Plun'?), whether or 
not then vested or exercisable, shall be canceled. and Parent shall, or shall cause the Surviving Corporatim to, pay each 
holder of any such option or award at or promptly after the Effective Time for each such option or award an amount in cash 
determined by multiplying (i) the excess, if any, o f  the Merger Consideration pcr share o f  Company Stock over the applicable 
exercise price of such option or award by (ii) the number o f  shares o f  Company Stock such holder could have purchased 
(assumink full \estialg of such option or award) had s ~ c h  holder exercised such option or award in full immediately prior to 
the Effective lime. Prior to the Effwtive Time. the Comoanb shall use is reasonable best effom to rake all actions necessarv 
under each such Company Equity Incentive PI&? and an; agieement relating to each such Company Stock Award to effect 
the foregoing rreatrnent o f  such option or award. For the purposes of the Employee Stock Purchase Plan. the offering period 
in effect at the Effective Time shall termanate as of the Effectlve Tlme. each aanic~aant shall he deemed to have ootions 
equal to the amount such participant is entitled to based on such accumulated payroll deductions as of the 
Effective Time, and such options shall be cashed out pursuant to this Section 2.05. 

Section 2.06 Withholding Righw. Each o f  Parent and the Surviving Corporation shall be entitled to deduct and withhold 
from the consideration otherwise payable to any Person pursuant to this Arrick /I such amounts as it i s  required to deduct and 
withhold with respect to themakingof such p&mcnt under any provision o f  federal, state, local or foreign tax law. If the 
Survivine Cornoration or Parent. os the case nlav be. SO withholds such mounts. such amounts shall be treated for all = .  
purposes of th~s Agreement as having been paid'to the holder of 
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the shares o f  Company Stock orany Company Stock Award pursuant to Sections 2. OZla) and 2.05 in respecf of which the 
Surviving Corporation or Parent, as the case may be, made such deduction and withholding. 

Section 2.07 Lost Cerr#cmes. If any Certificate shall have been lost, stolen or destroyed, upon the making o f  an 
affidavit o f  that fact by the P e w  claiming such Certificate to be lost, stolen or destroyed and, if required by the Surviving 
Corporation, the posting by such Person o f  a bond, in such reasonable amount as the Surviving Corporation may direcc as 
indemnity against any claim that may be made against it with respect to such Certificate, the Paying Agent will pity, in 
exchange for such lost, stolen or destroyed Certificate, the Merger Consideration to be paid in respect ofthe shares of 
Company Stock represented by such Certificate, as contemplated by this Article 11. 

Section 2.08 Adjusln~ents. If, during the period between the date o f  this Agreement and the Effective Time, any change 
in the outstanding shares of Company Stock shall occur, including by reason of any reclassification, recapitalization, stock 
split or combination, exchange or readjusrmcnt o f  shares, or any stock dividend thereon with a record date during such period 
(but excluding any change that results from any exercise o f  Company Stock Awards outstanding as of the date hereof under 
Company Equiry Incentive Plans). the Merger Consideration shall be appropriately adjusted: provided that, in the event of 
such adjustment, the aggregate amount of Merger Consideration payable pursuant to this Arrlcle I1 shall not be adjusted. 

ARTICLE 111 
THE SURVTVING CORPORATION 

Section 3.01 Cerrificote o/'lncwporation. The certificate o f  incowration of the Memer Sub in effect at the Effective 
Time, attached hereto as Ehhibit A, skll be the certificate of incorporation o f  Surviving ~opomt ion until amended in 
accordance with Aoalicable Law. excent that Article I of  Exhibit.4 shall be amended. effective as of the Effective Time. to ~ ~ . , ~ ~ - ~ 

provide thar the name of surviving ~o;poration immediately following the ~ f f e c t i v e ~ i m e  shall be"lnter- el". 
Section 3.02 Rylaws. The  bylaws o f  Merger Sub in etTect at the Effective Time shall be the bylaws o f  the Surviving 

Corporation until amended in accordance with Applicable Law. 

Section 3.03 Directorsand 0ficer.s. From and nfter the Effective Time, until successors are duly elected or appointed 
and qualified in  accordance with Applicable Law. (i) the directors and officers o f  Merger Sub immediately prior to the 
Effective Time shall become, as o f  and effective upon the Effective Time, the directors and officers, as the case may be, o f  
the Surviving Corporation, and (ii) the directors and officers of the Company immediately prior to the Effective Time shall 
cease to be officers or directors. as thecase inay be, as ofand effective upon. the Effective Time. 

ARTICLE IV 
REPRESENTATIONS AND WARRANTIES OF THE COMPANY 

Except as disclosed in the Company SEC Reports (but excluding general business risks described in the risk factors 
contained therein. but not anv Comaanv smcific circumstance described in the discussion o f  such emenl business risks) or . > .  - 
as s d  fotth in theapplicable iection (or in any additional section where the applicability of such disclosure to such additional 
section is readily apparent on its face) o f  the Company Disclosure Schedule, the Company represents and warrants to Parent 
that: 

Section 4.0 1 Cbrpornre Eri.r~dricc i~ncJPowcr. The Colnpnny is a corporation duly incorporated. validly existing and in 
good standing under the laws o f  the State o f  Delaware and has ali corporate powersand all govemmentai licenses, 
authorimtions, permits. consents and approvals required to own, lease or operate its assets 
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and properties as they are now being owned. leased and operated and to carry on its business as now conducted, except for 
those licenses, authorimtions. permits, consents and approvals the absence o f  which would not have a Company Material 
Adverse Effect. The Company is duly qualified to do business as a foreian cornration and is in aood srandine in each 
jurisdiction where such qualification~is necessary, except for those jurisciictio; where failure to be so c,ualifi:d would not 
have a Comoanv Material Adverse Effect. The Com~anv has heretofore delivered to Parent true and comnlete conies of the . . ~~~ ~ ~~~~ r ~ ~ ~ -  ..r~.. 

certificate of in;orporation and bylaws of the Company as in effect on the date hereof. The Company is not in violation of 
any of the provisions of its certificate o f  incorporation or bylaws. 

Section 4.02 Corporare Aulhorizdion. 

(a) The execution, delivery and performance by the Company o f  this Agreement and IIR consummation by the 
Com~anv o f  the transactions contemvlated hereby are within the Comwanv's cornorah Dowers and. excewt for the 
company Stockholder Approval (as defined below). have been duly aithdrized dy all necessary coboraie action on the 
pan of the Companv. The sttirmative vote o f  the holaers o f  a majority of the outstanding shar& o r ~ o m ~ a n ~  Stock (the 
'C'~,mponv Stockholder .4purovul'> in favor of the ado~tlon o f  this Arreement is the onlv rote of the holders of anv 

~omian;~ecurities nece&ary in connection with the~onsummation of the Merger. ~ h i i  Agreement has been duliand 
validly executed and delivered by the Company and constitutes a legally valid and binding agreement o f  the Company. 
enforceable againstthecompany in  accordance with its terms, except as such enforceability may be limited by 
applicable bankruptcy, insolvency, moratorium reorganization or similar laws in effect which affect the enforcement o f  
creditors' rights generally and equitable principles. 

(b) At separate meetings duly called and held, each of the Special Committee and the Company's Board o f  
Directors has (i) determined that this Aereement and the transactions wntemwlated herebv are fair to and in  the best 
interests o f  th; company's stockholde<, (ii) approved and adopted this ~gr iement and the transactions contemplated 
hereh) and declarcdtheir adv~sab lit).. and (iii) resolbed (subjeit lo ~ecrion 6 031 to recommena adoption o f  thss 
Aoreement bv the Com~atlr 's stockholders tsuch rewmmendation o f  the Swcial Committee and the Board of Directors 
oflthe ~ o m ~ a n ~  being ;he L~onipow ~ a v d  Recommendation"). 

Section 4.03 Gmernmenral Aufhorimfion. The execution, delivery and performance by the Company o f  this Apemen1 
and the consummation by the Company o f  the transactions contemplated hereby require no consent, approval, authorization 
or other action by or in respect of, or tiling with or notification to. any Governmental Authority other than (i) the filing o f  the 
certificate of merger with the Delaware Secretary o f  State and appropriate documents with the relevant authorities of other 
states in which the Company is qualified to do business, (ii) compliance with any applicable requirements o f  the HSR Act 
and of Applicable Law in foreign jurisdictions governing antinust or merger control matters. ( i i i l  compliance with any 
applicable requirements of the 1933 Act, the 1934 Act and any other applicable U.S. state or federal securities laws. 
(iv) those filings and notices specified on Schedule J U 3  of the Company Disclosure Schedule and (v) any anions or filings 
on behalf of the Company the absence of which would not have a Company Material Adverse Effect. 

Section 4.04 Kon-Contravention and Consents. The execution, delivery and performance by the Company o f  this 
Agreement and the consummation by the Company of the Merger and the other transactions contemplated hereby do not and 
will not (i) violate, contravene. breach or conflict with the certificate of incorporation or bylaws ofthe Company or any 
material provision o f  the equivalent organizational documents of any Subsidiary o f  the Company, (ii) assuming compliance 
with the matters referred to in Section 4.03, violate, contravene. breach or conflict with any material Applicable Law. 
fiii) assuming compliance with the manen referred to in Section 103, require any consent or other action by any Person 
under, result in a breach of, constitute (with or without notice or lapse of time, or both) a default under, or cause or permit the 
termination, cancellation, acceleration, amendment or other change of any right or obligation or the loss or diminution of any 
benefit to which the Company or any o f  i ts  Subsidiaries isentitled under any pmvision of any Contract or any franchise. 
permit, certificate. approval orother similar authorization or inst~ment affecting the assets or business o f  the 
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Company and its Subsidiaries or (iv) result in the creation or imposition of any Lien on any asset o f  the Company or any of 
its Subsidiaries, with only such exceptions, in the case of each of clauses (iii) and (iv), as would 1101 have a Company 
Material Adverse Effect. 

Section 4.05 Capiralkarion. 

(a) The authorized capital stock of the Company consists of 100.000.000 shares of Company Stock. As o f  April 20, 
2007. there were 27.161,823 shares of Company Stock issued 27,048,012 shares of Company Stock outstanding and 
113.81 I shares o f  treasury stock outstanding. As o f  April 20,2007, there were Company Stock Awards to purchase an 
aggregate of4,364,426 shares o f  Company Stock outstanding. All outstanding shares o f  Company Stock have been. and 
all shares of Company Stock that may be issued upon the exercise of outstanding Company Stock Awards will be, when 
issued in accordance with the respective terms thereof, duly authorized and validly issued, fully paid and nonassessable. 

(b) Except as set forth in Section 4.05(a) and for changes since April 20,2007 resulting from the exercise of 
Comoanv Stock Awards and with resacct to erants o f  ComMlnv Stock Awards under the Com~anv Eouitv Incentive . . . . . ,  
plans in ;he ordinary course of business, th& are no outstanding (i) shares o f  capital stock or voting securities o f  the 
Company, (ii) securities of the Company convertible into or exchangeable for shares o f  capital stock or voting securities 
o f  the Company or (iii) options or other rights to acquire from the Company, or other obligations o f  the Company to 
issue or sell, any capital stock, voting securities, securities convertible into or exchangeable for capital stock or voting 
securities o f  the Company or any options or other rights in respect o f  the foregoing (the items in clauses (i). (ii). and 
(iiij being referred to collectively as the "Company Securities"). There are no outstanding obligations o f  the Company 
or any o f  its Subsidiaries to repurchase, redeem or otherwise acquire any o f  the Company Securities or, other than 
pursuant to guarantees o f  the obligations of its Subsidiaries entered into by the Company in the ordinary course o f  
business, to provide funds to, or make any investment (in the form of a loan, capital contribution or othetwise) in, any 
Subsidiary o f  the Company or any other Person. All outstanding shares of Company Stock and all outstanding Company 
Stock Awards have been issued and granted in accordance with (i) a l l  applicable securities laws and other Applicable 
Laws and (ii) all requirements set forth in applicable Contracts. 

(c) Schedule 4.05(c) of the Company Disclosure Schedule sets forth a list o f  all stockholders agreements, voting 
trusts and other agreements to which the Company is a party relating to any shares of the Company's or any o f  its 
Suhsidiaries, capital stock or granting to any Person or group of Persons the right to elect, or ro designate or nominate 
for elcction, a director to the Board o f  Directors of the Company or any o f  its Subsidiaries. 

(d) No Subsidiary o f  the Company owns any shares of capital stock o f  the Company. 

Secrioii 4.06 St~bsidiaries. 

(a) Each Subsidiary o f  the Company is a company duly organized. validly existingand ingood standing under the 
laws of its jurisdiction o f  organization and has all powers and all governmental licenses, authorizations, permits, 
consents and approvals required to own, lease or operate its respective assets and properlies as they are now being 
owned, leased and operated and to carry on its business as now conducted. except for those licenses. authorizations, 
permits, consents and approvals the absence of which would not have a Company Material Adverse Effect Each such 
Subsidiary is duly qualified to do business as a foreign corporation and is in good standing in each jurisdiction where 
such qualification is necessary, except for those jurisdictions when failure to be so qualified would not have a Company 
Material Adverse Effect. No Subsidiary o f  the Company is  in violation of any material provision o f  its organizational 
documents. Each Suhsidiary o f  the Company and its respective jurisdiction of organization are set forth on 
.S'ciirdulc 4 .1~61~)  of the Company Disclosure Schedules. L?ch Signiticant Suhsidiary of the Company is identified in rhe 
Company 10-K. Other than the Subsidiaries of the Company or as set forth on Schedule 4.06/0) of  the Company 
Disclosure Schedule. neither the Company nor any o f  its Subsidiaries owns, directly or indirectly. 
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any capital stock of, or other equity or voting interests of any nature in, or any interest convertible into or exchangeable 
or exercisable for, capital stock of. or other equity or voting interests of any nature in. any other Person (including any 
joint venture or other business association or entity). 

(b) All of the outstanding capital stock of, or other voting securities or ownership interests in, each Subsidiary of 
the Company, is owned by the Company. directly or indirenly, free and clear o f  any Lien (other than Pennined 1,iens) 
and all such capital stock. voting securities or ownership interests, as the case may be, have been duly authorized, 
validly issued and are fully paid and non-assessable (a equivalent). There an no outstanding (i) securities o f  the 
Company or any of its Subsidiaries convertible into or exercisable or exchangeable for shares o f  capital stock or other 
voting securities or ownership interests in any Subsidiary of the Company or (ii) options or other rights to acquire from 
the Company or any of its Subsidiaries, or other obligation of the Company or any o f  its Subsidiaries to issue or sell, any 
capital stock or other voting securities or ownership interests in, or any securities convemble into or exercisable or 
exchangeable for any capital stock or other voting securities or ownership interests in, any Subsidiary of the Company 
(the items in clauses (i) and (ii) being referred to collectively as the "Compuy Strbsidiary Securities'?. There are no 
outstanding obligations o f  the Company or any o f  its Subsidiaries to repurchase, redeem or otherwise acquire any 
Company Subsidiary Securities. 

Section 4.07 SEC Filing9 und !he Sarbanes-CxIq Act. 

(a) (i) The Company 10-K and its Annual Reports on Form 10-K for the fiscal years ended December 3 1,2005 and 
2004, respectively. (ii) the Company's proxy statements relating to meetings of, or actions taken without a meeting by, 
the stockholders o f  the Company held since December 31,2003 and (iii) all o f  the Company's other reports, statements, 
schedules and registration statements requircdto be filed by the Company with the SEC since December 31.2003 (the 
documents referred to in this Sectio~i 4.0?(0). collectively, the "Compuw SEC Documenls ") are available on the 
website at ww~.sec.gov The Company SEC Documents complied as to form in all material respects with the applicable 
requirements o f  the 1933 An, I934 Act and Sarbaties-Oxley Act at the time they were filed and, in each case, tho rules 
and regulations promulgated thereunder and did not, nt the time hey were filed, or, if amended, as o f  the date of such 
amendment. contain any untnte statement of a material fact or omit to stare a material fact required to be stated therein 
or necessary in order to make the statements made therein. in the light of the circumstances under which they were 
made, not misleading (including any financial statements or other documentation incorporated by reference therein). No 
Subsidiary of the Company is required to separately file any form, report or other document with the SEC. 

(b) The Company and each of its officers are in compliance in ail material respects with the applicable provisions 
o f  the Sarbanes-Oxley Act. including having timely filed all certifications and statements required by (x) Rule l3a-14 or 
Rule 15d- 14 under the 1934 Act or (y) Section 906 o f  the Sarbanes-Oxley Act with respect to any Company SEC 
Documents. 

(cj The Company has made available to Parent all comment letters received by the Company from t l~e SEC since 
December 3 1.2003 and all responses to such comment lenen filed by or on behalf of the Company, in each case to the 
extent relevant to currently outstanding or unresolved issues or inquiries o f  or by the SEC. 

(d) The Company maintains and will continue to maintain a standard system of  accounting established and 
administered in accordance with GAAP. 

(e) Other than periodic reviews or internal investigations or discussions undertaken in the ordinary course o f  
business (including reviews by the Company's internal audit depanment). since December 3 1,2006, there have been no 
internnl investipations regarding accounting or revenue recognition initiated at the direction o f  the chief executive 
officer, chief financial officer. yenerni counsel, the Company's Board o f  Directors or any committee thereof. 
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Section 4.08 FimncialSlnmenfs. 

Except as disclosed in the Company 10-K, the audited consolidated financial statements o f  the Com~anv and the 
unaudited consolidated interim financialstatements o f  the Company included or incorporated by reference in the Company 
SEC Documents were ~ r e ~ a r e d  in accordance with CAAP amlied on a consistent basis Uuouehout the &od indicated - ~ ~ ~~~~ r - ~ ~ .  . ~~ 

(except as may be indicated in the notes thereto or in the cask'of unaudited statements, as permitted by Form 10-Q of the SEC 
or GAAP) and fairly present in all material respects the consolidated financial position of the Company as o f  the dates thereof 
and its consolidated results of operations and cash flows for the periods then ended (sub.jeet, in the case of any unaudited 
interim financial statements, to normal year-end adjustments and the ahsence o f  notes). 

Section 4.09 Disclosure Documents. Each document required to be filed by the Company with the SEC or required to be 
distributed or otherwise disseminated to the Comoanv's stockholders in connection with the transactions eontemalated hv 

~ ~ 

~~ 

this Agreement (the " C o m p q  Dbclasure ~ocu;nen;s"), including theproxy statement of the Company (the "~om-' 
Proxy Srnlemenr') to be filed with the SEC in connection with the Merger and any amendments or supplements thereto, 
when filed, distributed or disseminated, as applicable, will comply as to form in all material respects with the applicable 
requirements of the 1934 Act and the ~ l e s  and regulations thereunder. None of the Company Disclosure Documents will 
contain any untrue statement of a material fact or omit to state any material fact necessary in order to make the statemenu 
made therein, in the light of the circumstances under which they were made, not misleading (i) in the case o f  the Company 
Proxy Statement, as supplemented or amended, if applicable, at the time such Company Proxy Statement or any amendment 
or supplement thereto is first mailed to stockholders of the Company and at the time such stockholders vote on adoption o f  
this Agreement and (ii) in the case of any Company Disclosure Document other than the Company Proxy Statement, at the 
time of the filing of such Company Disclosure Document or any supplement or amendment thereto and at the time of any 
distribution or dissemination thereof; provided, that this representation and warranty does not apply to any statementsor 
omissions in the Company Disclosure Documents based upon information furnished (or not furnished) to the Company by 
Parent or Merger Sub specifically for use therein. 

Section 4.10 Absence o/Crrroin Changes. Since the Company Balance S h m  Date, the business o f  the Company and its 
Subsidiaries has been conducted in the ordinary course consistent with past practices and there has not been any event. 
occurrence, development or state o f  circumstances or facts that has had or would reasonably be expected to have (and with or 
without notice or lapse o f  time or both) a Company Material Adverse Effect. 

Section 4.11 No Undisclosed .&/ulerinl Liubilities. There are no liabilities o f  the Company or any o f  its Sithsidiaries of 
any kind other than: 

(a) liabilities disclosed and provided for in the Company Balance Sheet or in the notes thereto; 

(h) liabilities incurred in the ordinary course o f  business since the Company Balance Sheet Date; 

(c) liabilities permitted or contemplated hereunder to be incurred by or on behalf o f  the Company after the date 
hereof; and 

(di other undisclosed liabilities not 10 exceed $7,500,000 in the aggregate. 

Section 4.12 Cumplinnct. with Laws and Court Orders. The Company and each o f  irs Subsidiaries is, and since 
January I. 2005 has been, in compliance with all Applicable Laws. and no notice has been received by the Company or any 
of its Subsidiaries from any Governmental Authority since Januruy I, 2005 alleging that rhe Company or any of its 

Subsidiaries is or was in violation of any Applicable Law, in each case, escept for violations or failures to comply that have 
not had or would not have a Compmy Material Adverse Effect. 

Section 4.13 Litigution. As o f  &r dale hereof. there is no action, suit, investigation. proceeding or order pending against, 
or. to the Knowledge ofthe Conipany, threatened against. the Company or any o f  its Subsidiaries that would reasonably he 
expected to result in damages to the Company or its Subsidiaries in excess 
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of $500,000 individually or $2,000,000 in the aggregate or that seeks to prevent. enjoin, alter or materially delay the Merger. 
As of the date hereof, there are no unsatisfied judgments or settlements or decrees or orders (excluding decrees and orders of 
general applicability) pending or, to the Knowledge of the Company, threatened againstthe Company or any of i ts  
Subsidiaries in excess o f  $100.000 individually or %500,000 in the aggregate. 

Section 4.14 Fimlerr ' F e u .  Except for UBS Securities LLC. there is no investment banker, broker, finder or similar 
intermediary that has been retained by or on behalf of the Company or any o f  its Subsidiaries who might be entitled to anv 
fee or commission from the Company or any o f  its subsidiaries inconnection with the transactions co~templated by this - 
Aseernent. The Com~anv has heretofore furnished to Parent a com~lete and comct couv o f  all aereements between the 
company and UBS ~ e f u k i e s  LLC pursuant to which such finn would be entitled to anypayment-relating to the Merger or 
the other transactions contemplated hereby. 

Section 4.15 Taxes 

(a) Except as would not have a Company Material Adverse Effect: 

(i) all Tax Returns required by Applicable Law to be filed with any Taxing Authority by or on behalf o f  the 
Company or any of its Subsidiaries have been filed in accordance with all Applicable Laws, and all such Tax 
Returns are m e  and complete; 

(ii) the Company and each of its Subsidiaries has paid (or has had paid on its behalf) or has withheld and 
remitted to the appropriate Taxing Authority all Taxes shown to be due and payable on the Tax Returns filed by the 
Company, or, where payment is not yet due and payable, has established (or has had established on its behalf and 
for its sole benefit and recourse) in accordance with GAAP an adequate accrual for all such Taxes; 

(iii) (A) there are no claims, audits, actions, suits, proceedings or investigations now  ending or. to the 
~ n o w l e d ~ e  o f  the Company. threatened against or withrespen [;the or any o f  its subsidiaries in respect 
of anv Tax or Tax asset. (B) no Tax Returns for the Comvanv or anv of its Subsidiaries have been or are currentlv ~. . ~ ,  . . 
being examined by ally Taxing Authority. (C) no issues have been raised in any examination by any Taxing 
Authority with respect to the Company or any of its Subsidiaries which, by application o f  similar principles, 
reasonably could be expected to result in a proposed deficiency for any other period not so examined. (D) there are 
not now in force any waivers or agreements by the Company or any of its Subsidiaries for the extension oftime for 
the assessment of any Tax, nor has any such waiver or agreement been requested by the Internal Revenue Service 
or any other Taxing Authority and (E) no claim has ever been made in writing by a Taxing Authority in a 
jurisdiction wliere tax returns by the Company and each of its Subsidiaries have not been filed that the Company or 
any o f  its Subsidiaries isor may be subject to taxation by such juridiction; and 

(iv) To the Knowledge of the Company, the Company and all o f  its Subsidiaries have paid or are withholding 
and will pay when due to the proper Taxing Authority all withholding amounts required to be withheld with respect 
to all material Taxes. 

(b) During the two-year period ending on the date hereof, neither the Company nor any of its Subsidiaries was a 
dismbuting corporation or a controlled corporation in a transaction intended to be governed by Section 355 o f  the Code. 

(c) Neither the Company nor any o f  its Subsidiaries is or has been a party to any Tax sharing agreement with any 
corporation orher than the Company and its Subsidiaries. 

(d) An interest in the Company is not a United States real property interest within the meaning o f  Treasury 
Regulation Section 1.897-I(c) and Section 897(c) of the Code. 

(e) To the Knowledge o f  the Company, neither the Company nor any of its Subsidiaries has entered into or 
panicipatcd in any reportable transaction within the meaning of Trcasury Regulation Section 1.601 I-J(b). 
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( f )  "Tm" means (i) any tax, governmental fee. duty, levy, contribution or other like assessment (including social 
security payments) or charge o f  any kind whatsoever (including, without limimtion, withholding on amounts  aid to or 
by an) firson). together with any interest, penalty, addition toiax or additional amount imposs hy any ~o\;rnmental 
Authoriw. includinc roc al security nuthorities (a "Taxmn~Alrlhori!v") resoonsible for the imwsition of an\ such tax. .~~ -~ ~~~ ~ - ~ -  
and (ii) the case of the ~ompan; or any o f  i& ~ubsidiGies, liabih6for ;he payment o f  any amount o f  the n/w 
descr~bcd in cla~rsr i;,. (A) under Treasury Regulation gF1.1502-6 (or-any sfm~ln; provision i f  state. local, or &ign Tau 
law). or otherwise as a result of havine. been before the Effective Time a member o f  an affiliated. consolidated. 
combined or unitary group for federa<state, local or foreign Tax purposes, and (B) as a successor by contract b 
otherwise as a result o f  being party to any agreement or any express or implied obligation lo indemnify any other 
Person. "Tm Refurn" means any report, return. statement or fonn required to be supplied to any Taxing Authority with 
respect to Taxes. 

Section 4.16 Employer Benejir Plans. 

(a) kl~edrrlc 4.16lal of  the Company Disclosure Schedule contains a l is t  identifying cach U.S. Employee Plan and 
each Non-U.S. Em~lovce Plan. Cooies of each U.S. E ~ D ~ o V X  Plan and each Non-U.S. Emolovee Plan (and. if . . . , . , . ~. 
applicable, any associated trust, custodial, insurance or service agreements, and any written policies or procedures used 
in such U.S. Employee Plan orNon-U.S. Employee Plan administration) and all amendments thereto and written 
interpretations thereof have been made available to Parent together with the most recent annual report ( F m  5500 
including. if applicable. Schedule R thereto) prepared in connection with any such plan or nusr 

(b) Neither the Company nor any ERISA Affiliate o f  the Company nor any predecessor thereof sponsors, maintains 
or contributes to, has any liability or contingent liability to, or has in the past six years sponsored, maintained or 
conhibuted to, any U.S. Employee Plan or Non-U.S. Employee Plan that would be an "employee benefit plan" as 
defined in Section 3(3) o f  ERISA. 

(c) Neither the Company nor any ERISA Affiliate of the Company nor any predecessor thereof contributes to, or 
has in the past six years contributed IO or had any liability or contingent liability to, any multiemployer plan, as defined 
in Section 3(37) of  ERISA (a "Mulfiemployer Plan "). 

(d) Each U.S. Employee Plan which is intended to be qualified under Section 401(a) of the Code has received a 
favorable determination leaer, or has pending or has time remaining in which to file, an application for such 
determination from the Internal Revenue Sewice. and to the Knowledge of the Company there is no reason why any 
such determination letter should be revoked or not be reissued. The Company has made available to Parent copies o f  the 
most recent Internal Revenue Service dete~mination leners with respect to each such U.S. Etnployee Plan. Except as 
would not have a Company Material Adverse Effect, cach U.S. Employee Plan has been maintained in compliance with 
its terms and with the requirements prescribed by any and all statutes. orders. rules and regulations. including ERISA 
and the Code, which are applicable to such U.S. Employee Plan. No events have occurred with respect to any U.S. 
Employee Plan that could reasonably be expected to result in payment or assessment by or against the Company ofany 
material excise taxes under the Code. 

(e) None o f  the assets of any Employee Plan are invested in employer securities or employer real propeny. other 
than as pan o f  the Company Equity Incentive Plans and the Company's 401(k) plan. 

(0 (i) Other than as required by the Company Equity Incentive Plans. the consummation o f  the transactions 
contemplated by this Agreement will not (either alone or together with any other event, such as a terminntion o f  
employment within a certain period o f  time thereafter) entitle any current or former employee. director or consultant of 
the Company or any o f  its Subsidiaries to any bonus, severance, retention, retirement. job security or other benefit, or 
accelerate the time o f  payment or vesting or trigger any payment or funding (through a grantor trust or otherwise) of 
compensation or benefits under, incrcase the amount payable or trigger any other material obligation pursuant to, any 
Ernployec Plan or otherwise. and fii) there is no Contract. plan or arrangement covering any employee or former 
employee of the 
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Company or any of its Subsidiaries thaL individually or collectively. could give rise to rhe payment o f  an) amount that 
would not be deductible pursuant to the lenns of Section ?80G or 162(m) of the Code. 

(g) Each Employee Plan that is subject to Section 409.4 of the Code has been operated in good faith compliance, in  
all material respects, with Section 409A o f  the Code. 

(h) Neither the Conipany nor any o f  its Subsidiaries has any material liability under any U.S. Employee Plan in 
respect o f  post-~t immen~ health, medical or life insurance benefits for retired. former or & ren t  employees of the 
Company or i ts  Subsidiaries except as required b j  Pan6. Title I of ERISA or applicable State insurance law. 

(i) There is no action, suit, investigation, audit or proceeding pending against, or, to the Knowledge of the 
Company, threatened against, any Employee Plan before any Governmental Authority that would reasonably be 
expected to result in any losses, costs, damages or other liabilities to the Company and its Subsidiaries in excess of 
$500,000 in the aggregate. 

(j) Each Non-U.S. Employee Plan has been maintained in compliance with its terms and with the requirements 
orescribed bv Amlicable Law (including anv succial Drovisions relatine to aualified ~ lans  where such ~ l a n  was intended 
50 to qualif$) ar;d has been mahtained i i  giod'standikg under ~ ~ ~ l i c a b l e  L ~ W ,  excebt to the extent thd failure to so 
maintain such Employee Plans would not reasonably be expected to result in any losses, costs, damages or other 
liabilities in excess o f  $500,000 in the aggregate. 

(k) Under the terms of the relevant plan, the Company or its Subsidiary (or any successor thereto) may unilaterally 
amend or terminate any "employee benefit plan" as defined in Section 3(3) o f  ERISA that is subject to the laws o f  the 
United States subject only to constraints imposed by Applicable Law. 

(I) The aggregate amount o f  cash compensation paid to the directors ofthe Company during the Awal year ended 
December 31.2006 was f 1,583.326. 

(m) Al l  unvested Company Stock Awards outstanding immediately prior to the Effective Time will vest, as of  the 
Effective Time. in accordance with their terms. 

Section 4.17 hrtdl/ecfual Property. 
(a) Secrion 4. /'(a) o f  the Company Disclosure Schedule lists all (i) Registered Owned IntellecNal Property Rights, 

indicating for each such item, as applicable, the application or registration number, date and jurisdiction o f  filing or 
issuance, and the identity of the current applicant or registered owner, (ii) material unregistered trademarks and service 
marks included in the Owned Intellectual Property Rights, (iii) Company Products, offered for sale or otherwise 
distributed in the preceding five years, (iv) material company 1P ~~reements  (other than licenses of Offthe-Shelf 
Software). toeether with all amendments and su~olements thereto and all waivers and modifications of anv terms thereof ,. - . . 
(and. ~f oral, an accurnte and coniplete summary of the terms and conditions thereof), indicating for each such Company 
IP Agreemetit the title. parties thereto and the date executed. 

(b) The Company and its Subsidiaries have sufficient rights to use the Company lntellectual Property Rights and 
the Company IT Assets, in connection with the operation o f  the business ofthe Company and its Subsidianes as 
currently conducted, all o f  which rights shall survive unchanged upon the consummation of the transactions 
contemvlated by this Agreement. The Company Intellectual Propeny Rights include all Intellectual Property Rights used 
or held'for use /n conn&tion with the opention of the business ":tic company and its Subsidiaries as currentl) 
conducted. Exceot as set fonh on SchrJuIr I I ' lh)  of  the Comrranv Disclosure Schedule. thc Comoanv or one of its . . 
Subsidiaries is r6e exclusive owner of all right, fitie and interest in and to the Owned lntellectual Gopiny Rights. free 
and clear o f  all Liens and exclusive licenses, or any obligation to grant any of the foregoing. The Company and each of 
its Subsidiaries have a valid license to tise the Licensed Intellectual Properly Rights in connection with the operation o f  
the business ofthe Company and its Subsidiaries as currently conducted. subject only to the teons ofrhe Company IP 
Agreements. 

A-IO 



Definitive Proxy Statement Page 109 of 144 

fable o f  Contents 

(c) The Owned Intellectual Pmperty Rights, and to the Knowledge o f  the Company and explicitly without any 
independent investigation, the Licensed lntellectual Property Rights. are (i) valid. subsisting and enforceable. 
(ii) currently in compliance with any and all formal legal requirements of the relevant Governmental Authorities 
necessary to maintain the validiry and enforceability thereof, and (iii) not subject to any outstanding judgmenh 
injunction, order, decree, ruling or agreement impairing, restricting or otherwise materially adversely affecting the 
Company's or any of its Subsidiaries' use or licensing thereofor rights thereto, or that would materially impair the 
validity or enforceability thereot The Registered Owned Intellectual Propew RiQhts are currentlv in com~lianee with 
any and all formal ~egaire~uirements of t i e  relevant Governmental ~uthbri t ies necessary to reeo;d and pe;fect the 
Comwmv's and its Subsidiaries' interest therein and the chain o f  title thereof. Schedule 4 17fcJ/iv) o f  the Comnanv , ~, ,~ , ~ ~ ~~~- . .~~~ r-~-, 

~ isc ios& Schedule lists all applicable filings. recordings and all fees that arc required and/or scheduled to be made or 
paid to the relevant Governmental Authorities within ninety (90) days after Closing. Except as set forth in Schedule 4.17 
(d)/i) of the Company Disclosure Schedule, there is no action, suiL proceeding or claim pending or, to the Knowledge o f  
the Company, threatened (i) against tho Company or any of its Subsidiaries concerning any Company Product or the 
ownership, validity, registerability, enforceability or use of, or licensed right to use, any intellectual Pmperty Rights, or 
(ii) contesting, challenging or seeking to deny or rcstrict the ownership, validity, registerability or enforceability of, or 
the Company's or any o f  its Subsidiaries' right to use, any Company lntellectual Pmperty Rights. 

(d) The Company, its Subsidiaries. the operation o f  the business o f  the Company and its Subsidiaries as currently 
conducted and the use o f  the Company Products by customers in accordance with the terms o f  the agreements under 
which such Company Products are licensed. sold or otherwise distributed by the Company do not, and have not in the 
last four years, infringed, misappropriated or otherwise violated or conflicted with the lntellectual Property Rights of 
any other Person. Except as set forth in Schedule 4. ii(d)(i) o f  the Company Disclosure Schedule, there is no action, suit, 
proceeding or claim pending, asserted or, to the Knowledge o f  the Company, threatened against the Company or any o f  
its Subsidiaries alleging or conceming any ofthe foregoing. or alleging thatany Person using any Company Product or 
process infringes or otherwise violates the lntellectual Property Rights o f  any Person (other than the Company or any o f  
its Subsidiaries). Except as set forth in Schedule 4.17/d)(i) o f  the Company Disclosure Schedule. neither the Company 
nor any o f  i t s  Subsidiaries has received any notification in the last four years that a license under any other Person's 
Intellectual Propeny Rights i s  or may be required. Except as set forth on Schedule 4.17(d)(ii), to the Knowledge o f  the 
Company, no Person is engaging, or has engaged in the last three years, in any activity that infringes, misuses, 
misappropriates or othenvise violates or conflicts with any Owned lntellectual Property Rights, and no action, suit, 
proceeding or claim is pending or has been asserted or threatened by the Company or any o f  its Subsidiaries against any 
other Person alleging or conceming any o f  the foregoing. 

(e) N o  employee, independent contractor or agent of the Company or any o f  its Subsidiaries is in default or breach 
o f  any term of any employment agreement, non-disclosure agreement, assignment of invention agreement or similar 
agreement with the Company or any o f  its Subsidiaries relating to the protection, ownership. development, use or 
transfer of Company lntellectual Properfy Rights or. to the Knowledge o f  the Company, any employment agreement, 
non-disclosure agreement, assignment o f  invention agreement or similar agreement with any other Person relating to the 
protection, ownership, development, use or transfer o f  any other Intellectual Property Rights. To the extent that any 
lntellectual Pmperty Rights have been conceived, developed or created for the Company or any o f  its Subsidiaries by 
any other Person, the Company andlor such Subsidiary, as applicable, have executed valid and enforceable written 
agreements with such Person with respect thereto securing the Licensed lntellectual Property Rights or transferring to 
the Company ahd/or such Subsidiary the entire and unencumbered right, title and interest therein and thereto by 
coperation o f  law or by valid written assignment. 

(t) The Company and its Subsidiaries have taken commercially reasonable measures lo maintain the contidentialily 
and value o f  all trade secrets and other confidential information used or held for use in connection with the operation of 
the business o f  the Company and its Subsidiaries as currently conductcd, 
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including the source code for any Company Soflwsre and all othercontidential Company Intellectual Property Rights. 
N o  trade secrets, confidential information or other confidential Company Intellectual Property Rights have been 
disclosed by the Company or any of its Subsidiaries to any Person except pursuant to valid and appropriate non- 
disclosure and/or license agreements that have not been breached. 

(g) Except as would not have a Company Material Adverse Effect, the Company IT Assets: (i) are adequate for, 
and operate and perform in al l  material respects in accordance with their documentation and functional specifications 
and othenvise &required in connection with, the operation o f  the business of the Company and its Substdiaries as 
currentlv conduc~cd. (ii) have not malfunctioned or failed within the ~ast  year. and ( ~ i i ' t  do nor to the Knowledee of the . . 
comp&y. contain any viruses, worms, trojan horses, bugs. faults or otheidevices, em&, conkinants or effeits that 
(A) disrupt or adversely affect the functionality of any Company IT Assets or other Software or systems, except as 
disclosed in their documentation, or (B) enable or assist any Person to access without authorization any Company I T  
Assets. The Company and its Subsidiaries have implemented reasonable backup, security and disaster recovery 
technology consistent with industry practices, and, to the Ktlowledgc o f  the Company, no Person has gained 
unauthorized access to any Company IT  Assets. 

(h) Except as set forfh in Schedule 4.17(h) of  the Company Disclosure Schedule, the Company and each of its 
Subsidiaries have posted a privacy policy governing its use o f  data and disclaimers o f  liability on the Company 
Websites, and has complied a all times in all material respects with such privacy policy and all other rules, policies and 
procedures established fmm time to time by the Company or its Subsidiaries with respect to personal and user data. 
There is no action, suit, proceeding or claim pending, or, to the Knowledge of the Company, threatened against the 
Company or any of its Subsidiaries alleging a violation o f  any Person's privacy, personal or confidentiality rights under 
any such Applicable Laws, rules, policies or procedures, and no valid basis exisu for any such action, suit, proceeding 
or claim. Except as set forth in Schedule 1.17(h) of the Company Disclosure Schedule, the consummation o f  the 
transactions contemplated by this Agreement, and any disclosure andior transfer o f  information in connection therewith, 
will nor breach or othenvise cause any violation of any such rules, policies or procedures or any Applicable Laws 
relating to privacy, data protection or the collection andlor use of customer information or other personal or user data. 
With respect to all personal and user data gathered or accessed in the course o f  the operations o f  the Company and its 
Subsidiaries. the Company and its Subsidiaries have at all times laken commercially reasonable measures to ensure that 
such data i s  protected against loss and unauthorized access. use, modification, disclosure or other misuse, and there has 
been no unauthorized access to or other misuse of such data. 

l i )  Schehl~ ,  4 I;/;, of the Compan) Disclosure Schedule lists all (i) marcrial Owncd Software, (ii) materlal 
Cun~oanv SoR~are (other than Off-the-Shelf Sohare) that is  licensed to the Cotn~an\ or of i t s  Subsidiaries on a 
~ r o ~ h e t a r ,  bass. ( t i i )  Sofiware that 1s not Owned ~ofkbare and i s  incorporated or kmdedded in any Company Product. 
;r distributed or otherwise used in connection therewith ("~mbedde~i~~fnuure '3 ,  and (tv)  om^&^ IP Agreements 
oursuant to which the Comoanv otanv o f  its Subsidiaries is authorized to use or distribute anv Embedded SoRware. r ~~~ ~~ ~~~~~ 

together with all nmendmeAts i n d  su~plements thereto and all waivers and modifications o f  any terms thereof (and,if 
oral, an accurate nnd complete summary of the arms and conditions thereof). The Company and its Subsidiaries have 
obtained all approvals necessary for exporting the Company Software outride the United States and importing the 
Company Software into any country in which the Company Sofhvare is currently sold, licensed for use or otherwise 
distributed. and a l l  such approvals are valid, current and in full force and effect. 

( i )  Except as set forth in Schedule 4. I70 of  the Company Disclosure Schedule, no Open Source Software is, forms 
part of, has heen used in connection u ith the dcvelopmen~uf.~ia incorporated lntoor has heen distributed with, in uhole 
t,r in oan. an\ Inter-l'el 7000 Series or Inter-Tcl 5000 Series Com~anv Product (includina Owned SoRware embodied in 
such bo&il& Product). With respect to any such items of Own sorke ~oftw&, ~che&le J I i m  of  the Company 
~icclost~re ~chedule identtfies th;underlying Open Source ~olhvare. the Company IP ~greement governing the use o f  
w c h  0pc11 Source Sufiwarc, and the panicular Owned Sohware andlor Comp~n) Product> it1 u hich such Open Source 
Software is present. 
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With respect to any such items o f  Open Source Software, to the Knowledge o f  the Company, no such use, development, 
incorporation or distribution of such Open Source Software, or any other use of or activities with respect to such Open 
Source Software by the Company, any of ih Subsidiaries. or any of their customers in accordance with the terns of the 
agreements under which such Company Products are licensed, sold or otherwise distributed by the Company, 
( i )  requires the licensing, disclosure or distribution of any source code for Company Software or Company Products 
(other than some code that i s  a part o f  such Open Source Software) or Company Intellectual Property Rights to 
licensees or any other Person, (ii) prohibits or limits the receipt ofconsideration in connection with licensing, 
sublicensing or distributing any other Company Software or Company Products, (iii) except as specifically permined by 
Applicable Law. allows any Person to dnompile, disassemble or otherwise revme-engineer any other Company 
Sofiare. or (iv) requires the licensing of any other Company Software or Company Products to any other Person for the 
purpose o f  making derivative works. 

(k) Al l  source code and other documentation concerning Owned Software andlor the Company Products is correct, 
accurate, complere and sufficiently documented to enable a Software developer of reasonable skill to understand, 
modify, debug, enhance, compile, suppon and otherwise utilize all aspects o f  Software to which i t  pertains. without 
reference to other sources of information. No such source code has been delivered or licensed to any other Person, or is 
subject to any source code escrow or assignment obligation. 

(I) Except as set fonh in Schedule 4.1 7(1) of the Company Disclosure Schedule, the Company and its Subsidiaries 
exclusively own the entire and unencumbered right, title and interest in and to the Company Products, including the 
source code therefor and Intellectual Properiy ~ G h t s  therein. No rights in any company Product have been transferred 
or wanted to anv Third Partv excent for non-exclusive licenses o f  ComDanv Products eranted bv the Comoanv or its . . 
~ugsidiaries to their custom;rs in  ihe ordinary course of business consiite; with past practice. ' 

(m) The Comvanv has furnished to the Parent prior to the execution and delivery o f  this Agreement true and 
complete copies ol'allmaterial Company IP ~grcements required to he listed. or that are othem-ire ident~fied, in 
.Sclwdulr 4. I'lm and.or Schedule 4 / ? / I /  o f  the Com~anv Disclosure Schedule. Neither the Comoanv nor anv of i ts  . , . , 
Subsidiaries hkuanted or is obligated to grant any ~ c k o n  any exclusive rights in, to or under. or any riqht co 
sublicense, any Company lntellec~ual Propky ~ights. ~xce~t -ns  set fonh on Schedule 4.17(m) of thicoimpany 
Disclosure Schedule. and excent with resaect to Off-the-shelf Software. there nre no rovalties. honoraria fees or other 
paymentspayable by the company or an; of its Subsidiaries to any person for the purc/lase. license, sublicense or use of 
any Company lntellectual Property Rights. 

(n) The consummation of the transactions contemplated by this Agreement will not result in (i) the creation of any 
Lien on any Owned Intellectual Property Rights or any Intellectual Property Rights that are owned by or licensed to the 
Parent or any o f  its Affiliates prior to the Closing, (ii) Parent or any of its Afiliates being bound by or subject to any 
non-compete or licensing obligation, covenant not to sue, or other reshiction on the operation or scope of its business, 
which Parent or its Affiliates were not bound by or subject to prior to the Closing, or (iii) Parent or any o f  its Affiliates. 
or the Company or any o f  its Subsidiarks, being obligated to pay any royalties, honoraria. fees or other payments to any 
Person pursuant to the Company IP Agreements in excess o f  those payable by the Company and/or its Subsidiaries prior 
to the Closing. 

(0) NO universily. militav, educational institution. research center. Governmental Authority, or other organization 
(each. a "RR D Sponsor'? has sponsored research and development conducted in connstion with the business of the 
Company and its Subsidiaries as currently conducted, or has any claim of right to. ownership of or other Lien on any 
Owned lnrellect~~al Property Rights. No research and development conducted in connection with the business of the 
Company and its Subsidiaries a$ currently conducted was performed by a graduate student or employee of my R&D 
Sponsor. Neither the Company nor any o f  its Subsidiaries has palticipated in any standards-sening activities or joined 
any standards setting or similar organization that would affect the proprietary nature of any Owned lritellectt~~l Propeny 
Rigbts or reslrict 
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the ability of the Company or any of its Subsidiaries to enforce, license or exclude others from using any Owned 
Intellecmal Pmperty Rights. 

(p) Except as would not have a Company Material Adverse Effect, neither the Company nor any of its Subsidiaries 
has entered into any agreement, or is othenvise obligated, to indemnify any other Person against any claim of 
infringement, misappropriation or other violation of or conflict with the Intellectual Property Rights of any other Person. 

Section 4.18 Environmental Marrers. Except as would not have a Company Material Adverse Effect: 

(a) no notice, notification, demand, request for information, citation. summons, order. penalty, lien. investigation. 
action, claim. consent decree, suit or proceiding is pending or, to the Knowledge ofthe ~ o & ~ a n %  is threatenedCy any 
Governmental Authoritv or other Person relatine to the Comoanv or anv of its Subsidiaries that a l l e~es  a violation bv the 
Company or any of i a  Subsidiaries of any ~nvironmental Law or ~nviionmental Permit, or that s e e L  to impose liahlity 
or recover damages pursuant to any Environmental Law or Environmental Permit; and 

@) to the Knowledge of the Company, the Company and its Subsidiaries are in compliance with all Environmental 
Laws and all Environmental Permio, and there art  no present liabilities of the Company or any of its Subsidiaries 
arising under or relating to any Environmental Law, and there is no condition, situation or set of circumstances that 
could reasonably be expected to result in or be the besis for any such liabilities 

Section 4.19 Opinion ofFinancia1 Ahr&ar. The Company has received the opinion of UBS Securities LLC, financial 
advisor to the Company, to the effect that, as of the date of such opinion, the Merger Consideration to be paid to the 
Company's srockholders pursuant to the Merger is fair to the Company's stockholders from a financial point of view. 

Section 1.20 Comcrs and Customw.s. 

(a) For purposes of this Agreement. "Company Ma~rriul Conrwcl" shall mean any of the following Contncts: 

(i) any "material contract" (within the meaning of Item 60 l(bK10) of Regulation S-K under the 1933 Act and 
the 1934 Act) with respect to the Company or any of its Subsidiaries; 

(ii) any Contract containing any covenant (A) limiting, or otherwise restricting the ability ofthe Company or 
any of its Subsidiaries to engage in any line ofbusiness, to compete with any Person or to pmvide or acquire any 
goods or  services to or from any Person or within any geographic area or (B) granting "most favored nation" 
pricing status to any Person, in each case other than those entered into in the ordinary course of business consistent 
with past practices, including customary preferred provider arrangements; 

(iii) any Contract (i) providing for the disposition or acquisition outside the ordinary course of business by the 
Company or any of its Subsidiaries, with obligationsremaining to be performed or liabilities continuing after the 
date of this Agreement, of any business or assets for consideration in excess of S1.000.000. or (ii) pursuant to 
which the Company or any of its Subsidiaries has any ownership interest in any other Person or  other business 
enterprise, other than Subsidiaries of the Company; 

liv) any indentures, guarantees, loans or credit agreements, security agreements or mortgages, promissory 
notes or other Contracts evidencing the borrowing of money. extension of credit or other indebtedness. in each 
case, in excess of $100,000 (other than accounts receivables and trade payables arising in the ordinary course of 
business or chose relating to intcxcompany indebtedness between the Company and its wholly-owned Subsidiaries 
or among its wholly-owned Subsidiaries): 
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Tnblc o f  Cuntenw. 

( \ )  nn, scnlcment agreement entered into within two years prior to the date o f  this Agreement pursuant to 
which the Cornpan). or an) o f  it.; Suhsidiarics has unpcrformcd obligations in excess o f  S100.000: 

(vi) any Contract that contains a change o f  control (or equivalent) provision forwhich Parent or the Surviving 
Corporation or any o f  its Subsidiaries would reasonably be expected to lose or otherwise forfeit any benefit o f  such 
Contract having a value of 16 1,000,000 or more, or would have increased obligations or liabilities under such 
Contract of ~1,000.000 or more upon the consummation of the transactions c6ntemplated hereby, exclusive o f  any 
such Contract that (xl is with anv customer o f  the Com~anv or anv o f  is  Subsidiaries. or (v) i s  cancelable or 
terminable by the &An (other k a n  the Company or a& i f  its ~ibsidiaries) pany there6 ;pan 60 days' notice (or 
Ins)  without penalty or premium: 

(vii) any partnership orjoint venture agreement to which the Company or any of its Subsidiaries is a party; 

(viii) any Company IP Agreement; 

(ix) anv Contract to which the Com~anv or any o f  its Subsidiaries are parties which involves (or is currently 
prujected by the Company in its good faith j"dgment to involve) payments i o  or from the cornpan; or any 
Subsidiary thereof in excess o f  $1.000.000 per annum which is not cancelable or en inab le  by the Company or 
such Subsidiary, as the case may be, upon no more than three months notice and without penalty or premium; and 

(x) anv lease ibr series or m u o  o f  related leases) reauirine rental vavments o f  $100.000 or more wr month or - .  
~1,0d0,'00dor mor i  per year to which the Company 4 any o f  i& ~ubsidiahes is a party, &d any lease i o  which the 
Company or any o f  its Subsidiaries i s  a pany that has a remaining lease term in excess o f  60 months; 

(xi) any Contract with any Governmental Authority having a value o f  $1,000,000 or more; 

(xii) any Contract for employment not terminable at w i l l  or terminable upon no more than three months notice 
without payment or penalty; and 

(xiii) any other Connact, whether or not made in the ordinary course o f  business, which is material to the 
Company and its Subsidiaries, taken as a whole, or the conduct o f  their respective businesses, or the absence o f  
which would have a Company Material Adverse Effect. 

Schedule 4.20(a) o f  the Company Disclosure Schedule lists each Company Material Contract (provided (hat with respect 
to the Company IP Agreements referenced in Section 4.20(a)(viii), only the Company IPAgreemcnts required to be listed in 
Schedule 4.17/a) andlor Schedure 4.17/i) o f  the Company Disclosure Schedule are required to be listed in such Schedule 4.20 
/a). 

(b) Each Company Material Contract is valid and binding, in full force andeffect and is enforceable by the 
Company or i t s  Subsidiaries in accordance with its terms, except (i) to the extent that its enforceability may be limited 
by bankmpcy, insolvency. reorganization, moratorium or other laws relating to or affectingcreditors' rights generally 
and bv general equity principles (whether considered in a proceeding in equity or at law). (ii) to the extent such 
~ u m $ i ~  vaer ia l  ~o"uac t  has been performed or has p&riourly eipireiurbccn terminated in accordance with its 
terms and t i i i )  Tor such fa~lures to be valid and bind~ne or in full force and effect that would not have a Comoanv . , - 
Material Adverse Effect. The Company and its Subsidiaries and, to the Knowledge o f  the Company, each other barty to 
the Company Material Contracts have performed in all respects all respective obligations required to be performed by 
them to the date hereof under the Company Material Contracts and are not, and are not alleged in writing to be (with or 
without notice, the lapse of time or hoth), in breach illereof ur default thereunder, and neither the Company nor any o f  its 
Subsidiarics nor. to the Knowledge o f  the Company, any otlicr pany to any Company Material Contract Iris violated any 
provision 01: or committed or failed to perform any act which, with or without 



Definit ive Proxy Statement Page 114 of 144 

notice, lapse o f  time or both. would constitute a default under the provisions of any Company Material Conuact, except 
in  each case, for those failures to perform, breaches, violations and defaults that would not have a Company Material 
Adverse Effect. 

(c) S h e ~ I e  4.2O(cj of  the Company Disclosure Schedule sets forth a l i s t  of the top 20 customers o f  h e  Company 
and its Subsidiaries based on net revenues for tiscal year 2006. To the Knowledge ofthe Company, neither the 
Compny nor any of its Subsidiaries has engaged in any fraudulent conduct with respect to any such customer or 
supplier o f  the Company or any of its Subsidiaries. 

Section 4.2 I lmurance. The Company and its Subsidiaries are covered by insurance policies issued in favor of the 
Company and/or its Subsidiaries by reputable insurance carriers (or pursuant to self-insurance programs) that cover such risks 
and are in such amounts as, to the Knowledge of (he Compnny, are in accordance with customary industry practice for 
Persons engaged in similar businesses and o f  substantially similar size and geographic presence, and all such insurance 
policies which cover the material risks of the Company and its Subsidiaries, taken as a whole (a "Mulerial lmurunce 
Policy"), are in full force and effect and, assuming valid execution anddelivery by the insurers party thereto, are legal, valid, 
binding and enforceable in accordance with its terms. Al l  Material Insurance Policies have been heretofore made available or 
delivered to Patent. As o f  the date hereof, since January 1,2005, neither the Company or any o f  its Subsidiaries has received 
any notice or other communication regarding any actual or possible (a) cancellation, invalidation or breach o f  any Material 
Insurance Policy (other than in respect of ordinary course cancellation or similar notices received in connection with the 
stated expiry o f  any such Material Insurance Policy in accordance with its terms), (b) refusal of any material coverage 
existing under, or rejection of any material claim under, any Material Insurance Policy (other than letters received in the 
ordinary course whereby an insurance carrier reserves its rights under any insurance policy), or (c) material in- in the 
aggregate amount o f  the premiums payable in respect o f  the Material lnsurance Policies. Except as would not have a 
Company Material Adverse Effect, there is no pending claim under or based upon any Material lnsurance Policies o f  the 
Company or any o f  its Subsidiaries. 

Section 4.22 Lubor Relotiom. 

(a) To the Knowledge o f  the Company, the Company and its Subsidiaries are in compliance with all Applicable 
Laws governing or conceking conditions o f  employment. employment discrimination anj  harassment, wags and hours 
and occu~ational safetv and health. includine the Labor Laws. exceot where the failure to so comolv would not have a - . . 
Company Material Adverse Effect. 

(b) As of the date hereof. the emolovees ofthe Company and its Subsidiaries are not represented by a labor 
organ.iAion or group that was either ceGified or volunta;ily iecognized by any labor relations bonrd. ineluding the 
NLRB. or certified or voluntarilv reconnized bv anv other Governmental Authorin, and there is not (nor has there been - ~ . - , , 
within the last 12 months), to the Knowledge of thecompany, any attempt to organize any employees o f  the Company 
or its Subsidiaries. During the past 12 months from the date hereof. there has not been, nor is there existent or, to the 
Knowledge of the Company. threatened as o f  the date hereof, any material strike, slowdown. lock outs, picketing, work 
stoppage or other material disputes by the employees of the Company or its Subsidiaries which would have a Company 
Material Adverse Effect. 

(c) Neither the Company nor any of its Subsidiaries is a party to or subject to, or is cumntly negotiating in 
connection with entering into. any collective bargaining agreement or other similar contract, arrangement or 
understanding with a labor union or other labor or employee organization. 

Section 4.23 Rcul Evttrrr; .4ssrts. (a) Schedule 1.23 of the Company Disclosure Schedule contains a true and complete 
list as o f  the date o f  this Agreement o f  all real properly with a value in excess o f  $5,000.000 owned by the Company and its 
Subsidiaries (the "Rml E.~rare'?. Each parcel o f  real propert); owned by the Company or any o f  its Subsidiaries is  owned free 
and clear of all Liens, other than Permined Liens. 

(b) h c h  o f  the Company and its Subsidiaries has good and valid title to, or, in the case o f  leased propenies and 
assets. vdid leasehold or subleasehold interests in, all o f  its properties and assets, tangible 
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and intangible, real. personal and mixed, used or held for use in its business, free and clear ofany Liens, except as 
would not have a Company Material Adverse Effect. 

Section 4.24 Permim: Compliance. Each o f  the Company and its Subsidiaries is in possession of all franchises, grants. 
authorizations, licenses, permits, easements. variances, exceptions, consents, certificates, approvals and orders o f  any 
Governmental Authority necessary for each of the Company or its Subsidiary to  own, lease and operate in properties or to 
cam, on its business as it is now being conducted (the "Comnonv Permits "). excevt where the failure to have. or the 
suqknsion or cancellation of, any o f  ;he company Permits wouid not have;  omb ban^ Material Adverse ~ f f & t  N o  
suspension or cancellation of any of the Company Permits is pending or, to the Knowledge o f  the Company, threatened, 
exceDt where the failure to have. or the susoension or cancellation of. anv ofthe Com~anv Permits would not have a . . 
combany Material Adverse Effect. 

Seclion 4.25 Certain Business Prucrices. None o f  the Company, any o f  its Subsidiaries or. to the Company's 
Knowledze. any directors or officers, agents or employees o f  the Company or any o f  its Subsidiaries, has (i) used any funds 
for unlawful contributions, gifts, entertainment or other unlawful expenses related to political activity; (ii) made any unlawful 
payment to foreign or domestic government officials or employees or to foreign or domestic political parties or campaigns or 
violated any provision o f  the Foreign Corrupt Practices Act o f  1977, as amended; or (iii) paid any bribe or made any illegal 
payment in violation o f  Applicable Law. 

Section 4.26 lnrerested Party Transactions. To the Knowledge of the Company, no director, officer or other AWliate o f  
the Company or any o f  its Subsidiaries has or has ha4 directly or indirectly, (i) an economic interest in  any person that has 
fitmished or sold, or furnishes or sells, services or products that the Company or any o f  its Subsidiaries hmishes or sells, or 
proposes to fitmish or sell; (ii) an economic interest in any person that purchases from or sells or furnishes to, the Company 
or any o f  its Subsidiaries. any goods or senrices; (iii) a beneficial interest in any contran or agreement disclosed in 
Schedule J.ZO/a) of  the Company Disclosure Schedule; or (iv) other than written employment, bonus, or incentive 
compensation agreements or armngements previously disclosed in the Company SEC Reports, any mater~al contmcrual or 
othcr arrangement with the Company or any o f  its Subsidiaries provrJed, however. that ownenhip o f  no more than two 
percent ( z o o )  olthe outstanding votlng stock o f  apublicly traded corporation shall not be deemed an "economic interest in 
any person" for purposes o f  thts Sccrion 126  There are no extensions o f  credit maintained hy the Compuny or any of  IIS 

Subs~diaries to u hich the second sentence of Sectton I3(k)( I )  o f  the Exchance Act appltes. 

Section 4.27 Company Represenrar~ons and Wurrunties. EXCEPT AS EXPRESSLY SET FORTH IN  THIS 
AGREEMENT. NEITHER THE COVP,\NY NOR ANY AGENT, EMPLOYEE OR REPRESENTATIVE THEREOF. HAS 
MADL-. AND HEREBY EXPRESSLY DISCLAIMS. ANY REPRESENTATION OR WARRANTY. WHETHER 
EXPRESS OR IMPLIED, AND WHETHER BY COMMON LAU, STATUTEOROTHERWISE. REGARDIM THE 
COX1PANY. ITS SL'BSIDIARIF.S. 'THEIR RESPECTIVE BUSINESSES OR ANY 0T l lER .MATTER PERTAINING TO 
THE COMPANY OR ITS SIJRSIDIARIES. INCLUDING THE EMPLOYEES AND ASSETS OF THE COMPANY AND 
ITS SUBSIDIARIES 

ARTICLE V 
REPRESENTATIONS AND WARRANTIES OF PARENT AND MERGER SUB 

Each o f  Parent and Merger Suh.iointly and severally represents and warrants to the Company that: 

Section 5.01 C'urporute Exisrence und Power. Each o f  Parent and Merger Sub is a corporation duly incorporated, validly 
existing and in  good standing under the laws of its jurisdiction o f  incorporation and has all corporate powers and all 
governmental licenses. authori7ations, pprmits, consents and approvals rrquired to own, lease or operatc its assets and 
properties as they are now being owned, leased and operated and to  carry on its business as now conducted, except for those 
licenses, authorizations, permits, consents and approvals the absence o f  which would not have a Parent Material Adverse 
Effect. Each o f  Parent and Merger Sub has heretofore 
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delivered to the Company true and complete copies of its certificate of incorporation and bylaws as currently in effect. Since 
the date of its incornoration. Mercer Sub has not enaaeed in anv activities other than in connection with or as contemalated 
by this Agreement br in connection with arranging in;financi& required to consummate the transactions contemplaied 
hereby. 

Section 5.02 Corporule Aurhorizotion. The execution. delivery and performance by each of Parent and Merger Sub of 
this Agreement and the consummation by each of Parent and M e r m S u b  ofthe transactions contemplated hereby are within 
its co@orare powers m d  have been dulyauthorized by all necessary corporate action. This ~ ~ r e e m e n t  has been duly and 
validly executed and delivered br each of Parent and Merger Sub and constinnes a legally valid and bindinn aereement of 
each o f  parent and Merger Sub, Enforceable against each gf parent and Merger Sub inac;ordance with its K s ,  except as 
such enforceability may be limited by applicable bankruptcy, insolvency, moratorium, reorganization or similar laws in effect 
which affect the enforcement of creditors' rights generally and by equitable principles. 

Section 5.03 Governrnenrd Authorization. The execution, delivery and performance by each of Parent and Merger Sub 
of this Agreement and the consummation by each of Parent and Merger Sub of the transactions contemplated hereby require 
no consent, approval. authorization or other action by or in respect of. or filing with or notification to, any Governmental 
Authority, other than (i) the filing of the certificate of merger with the Delaware Secretary of Stale, (ii) compliance with any 
applicable requirements of the HSR Act and of Applicable Law in foreign jurisdictions governing antitrust or merger control 
matters, (iii) compliance with any applicable requirements of the 1933 Act, the 1934 Act and any other applicable U.S. state 
or federal securities laws and (iv) any actions or filings on behalf of Parent and Merger Sub the absence of which would not 
have a Parent Material Adverse Effect. 

Section 5.04 Non-Contruvenlion ondConsenrs. The execution, delivery and perfonnance by each of Parent and Merger 
Sub of this Agreement and the consummation by Parent and Merger Sub of the Merger and the other transactions 
contemplated hereby do not and will not (i) violate, contravene, breach or conflict with the certificate or articles of 
incorporation or bylaws of Parent or Merger Sub, (ii) assuming compliance with the matters referred to in Section 5.03, 
violate. contravene, breach or  wnflict with any provision of any material Applicable Law. (iii) assuming compliance with the 
manes  referred to  in Secrion 5.03, require any consent or other action by any Person under, result in a breach of, constitute 
(with or  without notice or  lapse of time, or  both) a dehult under, or cause or permit the termination, cancellation. 
acceleration, amendment or other change of any right or obligation or the loss or diminution of any benefit to which Parent or 
Merger Sub is entitled under any provision of any agreement or other instrument binding upon Parent or Merger Sub or 
(iv) result in the creation or imposition of atly Lien on any asset of Parent or Merger Sub, with such exceptions, in the case of 
clu~rsec (iii) and fir.), ss would not have a Parent Material Adverse Enbct. 

Section 5.05 Discli>sure Drxumen1.s. None of the information provided by Parent or Merger Sub for inclusion in any 
Comuanv Disclosure Document will contain any untrue statement of a material fact or omit to state any material fact 
necessary in order to make the statements mnd;thercin. in light of the circumstances under which they were made, not 
misleadine at the time such Comoanv Disclosure Document is filed or anv such Comoonv Disclosure Doctlment or anv 
amcndrncEt or supplement thereto is-first mailed to stockholden of the company and'at &e time such stockholders vote on 
adoption of this Agreement. 

Section 5.06 Finders ' Fees. Except for Morgan Stanley & Co. Incorporated and Genttity Capital Markets, there is no 
investment banker. broker. finder or similar intermediary that has been retained by or on behalf of Parent or Merger Sub who 
might be entitled to any fee or co~nmission in connection with the transactionscontcmplated by rhis Agreement. 

Section 5.07 Financing 
(a) Parent and Uerqer Sub hate pror ~ded to the Cumpan) ,I true and coniplete d p y  oTrucc~~tt.cl co~t \~~~~t~nen.nc 

letter; from M n ~ n n  Stanley Senlor Funding. Inc. and Uorgnn Smnle  Scnior Funding (Yora 
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Scotia) Co. to provide debt financing in an aggregate amount of $460,000,000 (the "Debt Commitment Lerrer ") and 
from Francisco Partners 11, L.P. to provide equity financing in an aggregate amount of $300,546,000 (the, "Equiy 
Cornmirme~ Letler" and, together with the Debt Commitment Letter, the "Cornmimenf Letters"). There are no 
conditions to the funding of the financings described in the Debt Commitment Letter and the Equity Commitment 
Letter, other than those expressly set fonh in the Debt Commitment Letter and Equity Commitment Letter delivered to 
the Company on the date hereof (the conditions so set fotth in the Debt Commitment Letter, the "Debt Disclosed 
Condirions. "and the conditions so  set forth in the Equity Commibnent Letter, the "Equity DisclosedCondilions"). No 
Persun (other than the I'arent in the case of clause l:,) below) has anv r~ght to (i) imp&e.and Parent and Merger &b 
have no ohlination to accept. my condit~un precedent to such debt financine other than the Debt Disclosed Conditions. - 
(ill impose. and Parent and ~ e r g e r  Sub have no obligation to accept, any condition precedent to such equity financine 
other than the Equit). Disclosed Cond~ttons. (iii) reduce the arnounk of (he financing commirmenls mad; in the ~ e b t -  
Commitment Letter or (iv) reduce the mounts  orthe financing commlunents made in the Equit). Commitment Lenn  

(b) As of the date of this Agreement, each of the Commitment Leners is in full force and effect, in all material 
respects, and there has been no breach, default. action or omission to act on the pan of Parent or Merger Sub, or to the 
knowledge of Parent, on the part of the other parties thereto, that would permit any party thereto to terminate or cancel 
the Commitment Letters. 

(c) The a r e g a t e  proceeds to P a m  or Merger Sub contemplated by the Commitment Letters. together with the 
cash available to  Parent and its Subsidiaries, are sufficient to enable Parent or Merger Sub to pay the aggregate Merger 
Consideralion in accordance with Section 2.02, to make all payments in respect of Company Stock Awards pursuant to 
this Agreement, to repay or refinance debt or other obligations as contemplated by the Commitment Letters and to pay 
all fees and expenses related to this Agreement, the Commitment Letters and the transactions contemplated hereby and 
thereby. 

(d) 'The consolidated audited financial statements of Parent for the year ended April 30, 2006, and the related 
audited statements of income and cash flow of Parent for the year ended April 30,2006, were prepared in accordance 
with GAAP applied on a consistent basis throughout the period indicated (except as may be indicated in the notes 
thereto) and fairly present in all material respects the consolidated financial position of Parent and its consolidated 
Subsidiaries as of the dates thereof and their consolidated results of operations and cash flows for the periods then 
ended. 

Section 5.08 No Ounership Inrerest. Neither Parent nor Merger Sub nor any of their respective Aftiliares owns, 
beneticially or of record, any shares of Company Stock and neither Parent nor Merger Sub nor any of their respective 
Afiliates, individually or in the aggrrgate. within the last three years has directly or indirectly owned, beneficially or of 
record. 15"a or more of the outstanding Company Stock. 

Section 5.09 C'ornpuv Represenrarions und Worronlres. EXCEPT AS EXPRESSLY SET FORTH IN THIS 
AGREEMtNT. THE COMPANY HAS NOT MADE. AND HEREBY EXPRESS1.Y DISCLAIMS. ANY 
REPRESENTATION OK WARRANTY. WHETHER EXPRESS OR IMPLIED, AND WHETHER BY COMMON LAW. 
STATUTE OR OTCIERWISE. REGARDIYG THE COMPAYY, ITS SUBSIDIARIES OR ANY OTHER MATTER 
PERTAIkING TO 1HE COMP4NY OR ITS SCBSIDIARIES. INCLI'DING THE EMPLOYEES AND ASSET5 OF THE 
COMPANY AND ITS SUBSIDIARIES. 

ARTICLE VI 
COVENANTS OF THE COMPANY 

Section 6 0 1  C'ond~~cr oftheCompmr.. From the date hereof until the earlier of (a) the Effective Time and (b) the date of 
termination of this Agreement in accordance with its terms. except as set forth in Srhedide 6.01 of the Company Disclosure 
Schedule, the Company and its Subsidiaries shall condua their business in the ordinary 
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course, consistent with past practices. and shall use reasonable best efforts to (i) preserve intact their business organizations 
and relationships with third parties o f  the Company and its Subsidiaries, (ii) to keep available the sewices o f  the current 
officers, employees and consultants o f  the Company and fts Subsidfaries. and ( f i ~ )  to comply in all material respects with all 
Ao~l icable 1-arvs and the requirements o f  all Comoanv Material Contracts. Without l lmit~nv the eeneralflv of the foreeo~n~.  . . . . - 
except with the prfor wrinen'consent o f  Parent, as contemplated by this Agreement, or as set fo& in Schedule 6 OI(O;(S) Tf 
the Company Disclosure Schedule, from the date hereof until the earlier o f  (a) the Effective Time and (b) the date o f  
termination of this Agreement in accordance with its terms. the Company shall not, and shall not permit any of its 
Subsidiaries to. 

(a) amend its certificate of incorporation or bylaws. or amend any material term o f  (or relating to) any outstanding 
Company Security, except as permitted by this Agreement; 

(b) declare, set aside or pay any dividend or other distribution with rerpact to any share o f  its capital stock (whether 
in  cash. property or otherwise), other than dividends and other distributions paid by any Subsidiary o f  the Company to 
the Company or any wholly-owned Subsidiary ofthe Company; 

(c) (i) except as required by the terms o f  Company Stock Awards outstanding on the date hereof or the terms o f  the 
Company Equity Incentive Plans on the date hereof, repurchase, redeem or otherwise acquire any shares of capital stock 
or other securities of, or other ownership interests in, the Company or any o f  its SubsidiKies (whether pursuant to the 
Company's stock repurchase program or otherwise). or (ii) adjust. split. combine or reclassify any of its capital stock or 
issue or authorize the issuance o f  any other securities in respect of, in lieu o f  or in substitution for shares o f  its capital 
stock or any o f  its securities: 

(d) issue, deliver. pledge, sell or otherwise transfer or encumber any shares of capital stock, or any securities 
convertible into or exenisable for shares of capital stock, cx any rights, warrants or options to acquire any shares of 
caoital stock. other than issuances o f  Comoanv Stock wrsuant to stock-based awards or o~t ions outstandine as o f  the - 
d i e  hereof under the Company Equity incentive Plans in the ordinary course ofbusiness;' 

(e) acauire any material business, whether by wav o f  mereer. consolidation or acquisition o f  stock or assets, except 
(i) pu&anito cxisiing Contracts or commitments thacare disclosed on Schedule 6.01(@.1 of the Company Disclosure 
Schedule or (ii) in the ordinary course o f  business and in an amount not to exceed $1,000,000; 

(f) sell, lease, llcense, pledge, subject to any Lien or otherwise dispose of any Subsidiary of the Company or any 
assets, securities or property o f  the Company or any o f  i t s  Subsidiaries except (i) pursuant to existing Contracts or 
commitments that are disclosed on SChedriIe 6.01@ ofthe Company Disclosure Schedule, (ii) sales o f  leases by the 
Company or its Subsidiaries in the ordinary course o f  business consistent with past practice, or (iii) otherwise in the 
ordiniuy course o f  business consistent with past practice and in an amount not to exceed $I,OM),000 in the aggregate; 

(g) incur or assume any indebtedness for borrowed money. guarantee any such indebtedness o f  another Person, 
issue or sell any debt securities or warrants or other rights to acquire any deM securities or guarantee any debt securities, 
other than any indebtedness incurred in the ordinav course o f  business consistent with past practices. indebtedness 
incurrcd under or as permitted pursuant to thc credit facilities o f  the Company or any o f  its Subsidiaries existing (and as 
in effect) on the date hereof, or incurred between the Company and any o f  its wholly-owned Subsidiaries or between any 
o f  such wholly-owned Subsidiaries; 

(h) except as required by the terms o f  this Agreement or the terms o f  any existing Employee Plan disclosed on 
Sche~lule I. Ic((u) o f  the Company Disclosure Schedule, (i) gant any severance or termination pay to any current or 
former director or officer o f  the Company or any o f  its Subsidiaries or any "Company Employee" (defined below in 
Secrion 7.02). (ii) establish, adopt, enter into or amend any employment, severance. incentive. bonus, deferred 
compensation or similar agreement or benefit plan, including any Employee Plan or collective bargaining agreement 
with or covering any current or former director or officer o f  the Company or any o f  its Subsidiaries or any Company 
Employee. (iii) hire any new employee with a base salary for such employee in excess o f  $200,000 or (iv) except as 
required by contractual terms in effect 
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on the date hereof, increase or accelerate the payment or vesting of the compensation, bonus or other benefits payable to 
any current or former director. officer, employee or consultant of the Company or any of its Subsidiaries, in each case. 
other than in  the ordinary coune o f  business, consistent with past practices; 

(i) other than in rhe ordinary course of business or as required by changes in Applicable Law or GAAP, (i) make. 
revoke or amend any material Tax election, change any material method of Tax accounting or material Tax pmcedure or 
practice or senle or compromise any claim relating to  material Taxes in  amounts in  excess o f  $100,000 individually or 
5300,000 in the aggregate over a three month period, or (ii) waive or extend the statute of limitations in respect o f  any 
Taxes; 

(i) adopt any change, other than as required by GAAP or Regulation S-X under the 1934 Act, i n  its accounting 
methods, principles, policies, procedures or practices; 

(k) enter into any joint venture, pattnership or other similar arrangement; 

(I) (i) senle (A) any pending or threatened litigation related to the transactions contemplatexi hereby or (B) any 
other pending or threatened litigation, except for settlements involving the payment of money by the Company (and not 
any equitable relief) which would not, individually or in  the aggregate. exceed $1,000.000, or (ii) commence any 
litigation, other than (A) litigation against customers or suppliers o f  the Company or any o f  its Subsidiaries in the 
ordinary course o f  business consistent with past practice or (R)  litigation against former employees of  the Company to 
enforce the terms o f  any confidentiality. non-compete or similar agreement with such former employee: 

(m) make any loan, advance or capital contribution to or investment in any Person, other than loans, advances or 
capital contributions to or investments in a wholly-owned Subsidiary of the Company and advances to employees for 
business expenses in the ordinary course; 

(n) (i) abandon, disclaim, dedicate to the public, sell, assign or grant any security interest in, to or under any 
material Company Intallectual Property Rights or material Company IP Agreement, including failing to perform or 
cause to  be performed all applicable filings, recordings and other acts, or to pay or cause to be paid all required fees and 
Taxes, to  maintain and protect its interest in the material Company Intellectual Property Rights and material Company 
IP Agreements. (ii) grant to any third party any license with respeet lo any Company Intellectual Pmpelty Rights. except 
in  the ordinary course of business consistent with past practice. (iii) develop, create or invent any Intellectual Property 
Rights jointly with any third party, except in the ordinary course o f  business consistent with past practice, (iv) disclose 
any confidential infomation orconfidential Company lntcllectual Property Rights to any Third Party, except in the 
ordinary coune of business consistent with past practice pursuant to a non-disclosure covenant protecting against firrlher 
disclosure thereof. or (v) fail to notify Parent promptly o f  any material infringement, misappropriation or other violation 
of o r  conflict with any Company Intellectual Property Rights o f  which the Company or any of its Subsidiaries becomes 
aware and to consult with Parent regarding the actions (if any) to take to protect such Company lntellectual Property 
Rights; 

(0) cancel any material debts owed to, or waiveany material claims or rights held by, the Company or any o f  its 
Subsidiaries that involve Third Parties and have a value, individually or in L o  aggregate, in excess of$2,000,000 (other 
than debts. claims and rights belween the Company and its wholly-owned Subsidiaries or among its wholly-owned 
Subsidiaries); 

(p) (i) enter into any Conlracts other than in the ordinary coune of business consistent with past practices. which 
exceed 9; 1.000,000, exclusive o f  those contemplated by this Agreement. (ii) amend or modify any Company Material 
Contract required to be listed on Schedule 4.20(a) o f  the Company Disclosure Schedules, or waive, release, assign or 
transfer any o f  its material rights or claims thereunder or (iii) enter into any Contract of the type described in  
Secrion 4. ?D(a)Oi); 

(q) excepl as requirsd by Applicable Law, pay, discharge or satisfy any claim, liability or obligation (absolute. 
accrued, asrened or unasserled. contingent or otherwise), other than the payment, discharge or satisfaction. in the 
ordinary course o f  business and consistent with part practice, of liabilities reflected or 
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reserved against in the Company Balance Sheet or subsequently incurred in the ordinary course o f  business and 
consistent with past practice: 

(r) fail to make any filings with the SEC required under the 1933 Act or the 1934 Act or the rules and regulations 
promulgated thereunder in the time permitted by such Acts. rules or regulations: or 

(s) agree or commit to do, any o f  the foregoing. 

Notwithstanding the foregoing, the Company shall be perminad to solicit proxies in opposition to the election of penons 
nominated by Steven G. Mihaylo or his Affiliates as directors o f  the Com~anv and anv oro~osal to the stockholders of the 
Company p&d by steven-G. Mihaylo or his Affiliates to be acted on; in kach case, nt the 2007 annual meeting or any 
speeial meeting of the stockholders o f  the Company;provided, b o w e r ,  that in no event shall the Company be permitted to 
take or propose to take any action enumerated in this Section 6.01 in connection with such solicitation in opposition unless 
such actions are reasonably related to such solicitation in opposition, such as retaining proxy solicitors and public relation 
firms. 

Section 6.02 Stockholder Meeting: Proxy Marerial. The Company shall cause a meeting o f  its stockholders (the 
"Company Stockholder Meeting") to be duly called and held as soon s reasonably practicable to allow the Company 
stockholden to vote on the adoption of this Agreement and the Merger. Subject to Section 6.03, the Special Committee and 
Board o f  Dimtors o f  the Company shall recommend approval and adoption of this Agreement and the Merger by the 
Company's stockboldenand the Company Proxy Statement shall include such recommendation. Notwithstanding anything 
to the wnirary contained herein, unless this Agreement is theretofore terminated in accordance with Section 10.01, the 
Company shall submit this Agreement to its stockholders for adoption at the Company Stockholder Meeting. In connection 
with such meeting, the Company shall (i) (A) promptly, in consultation with Parent, prepare and tile the Company Proxy 
Statement with the SEC, (B) notify Parent promptly following the receipt of any comments from the SEC and o f  any request 
by the SEC for amendments or supplements to the Company Proxy Statement or for any additional information and shall 
consult with Parent regarding, and supply Parent with copies of, all correspondence between the Company or any o f  its 
representatives. on the one hand. and the SEC, on the other hand, with respect to the Company Proxy Statement (C) as 
promptly as practicable after comments are received from the SEC in respect of the Company Proxy Statement, in 
consultation with Parent. prepare and file with the SEC any required amendments to the Company Proxy Statement and 
(D) use its reasonable best efforts to have cleared by the SEC and thereafter mail to its stockholders as promptly as 
practicable the Company Proxy Statement and all related proxy materials for such, (ii) use its reasonable best effons to ohtain 
the Company Stockholder Approval and (iii) otherwise comply with all legal requirements applicable to the Company 
Stockholder Meeting. 

Section 6.03 No Solicilation; Other Offers. 

(a) Subject to Section 6.03(h), froin the date hereof until the earlier of (i) the Effective Time and (ii) the termination 
of this Agreement in accordance with its terms, neither the Company (whether acting thmugh its Board o f  Directors, the 
Special Committee or otherwise) nor any of its Subsidiaries shall, nor shall the Company or any o f  its Subsidiaries 
authorize or permit any of its or their officers, directors. employees, investment bankers, attorneys, accountants, 
consultants or other agents or advisors to, directly or indirectly. (w) solicit, initiate or take any action to facilitate or 
encourage any inquiries relating to (or which may reasonably be expected to lead to), or the submission of, any 
Acquisition Proposal, (x) enter into, continue or participate in any discussions or negotiations with, fitmish any 
nonpublic information relating to the Company or any o f  its Subsidiaries to, or assist. facilitate, participate in or 
knowingly cncourase any effort by, any Third Pany that is  seeking to make. has indicated an interest or intention in 
~naking. or has made or may reasonably be expected to make an Acquisition Proposal. (y) recommend a Superior 
Proposal or withdraw. qualify or modify the Company Roard Recommendation in a manner adverse to Parent or Merger 
Sub (any of the foregoing in this clause (y), an "Adverse Recommmn~iarion Change") or (2) enter into any (or amend or 
modify any existing) agreement in principle, letter o f  intent. term sheet, confidentiality agreement, acquisition 
agreement or other similar agreement or instrument (whether or not binding) relating 
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to  an Acquisition Proposal; provided, howcvzr, that the Company may extend the expiration ofthe confidentiality 
agreements currently in effect between the Company and each of Steven G. Mihaylo and Vector Capital Corporation. 
m e  Company shall immediately cease and cause lo be terminated any existing solicitation, encouragement, discussion. 
negotiation or other action conducted by the Company, any Company Subsidiary or any o f  its or their ofticen, directors, 
employees, inveshnent bankers, anomeys, accountants, consultants or other agents or advisors with respect to any 
Acquisition Proposal. The Company shall not release any third party from. or waive any provision of, any 
confidentiality or standstill agreement to which i t  is a party and the Company also agrees to promptly request each 
person that has executed a confidentiality agreement within 12 months prior to the date hereof (other than Steven G. 
Mihaylo or Vector Capital Corporation) in connection with i t s  consideration of acquiring (whether by merger, 
acquisition o f  stock or assets or otherwise) the Company or any o f  its Subsidiaries, if any. to return (or if permitted by 
the applicable confidentiality agreement, destroy) al l  confidential information heretofore furnished to such person by or 
on behalf o f  the Company or any o f  its Subsidiaries and, if requested by Pwent. to enforce such person's obligation to 
do so. The Company shall not take any action to make the pmvisicns o f  Section 203 of Delaware Law inapplicable to 
any transaction other than the transactions contemplated by this Agreement. 

(b) Notwithstanding anything in  Section 6.03(a) (except as set forth in clause (i) below), but subject to  Secrions 
6,03(cJ and 6,03(e) below, From the date hereof and wior to the Company Stockholder Meaina, l e  Board o f  D i m r s  
o f  thecompany may. di&ly or indirectly through advisors, agents or other intermediaries, (i)engage in negotiations or 
discussions with anv Third Pam, that. subiect to the Comoanv's m o l i a n c e  with Section 6.03f'aJ. has made a bona fide 
Aauisi t ion prows;~ that the ~ o a r d  of ~ i iec to rs  ofthe ~ b m i a n y ,  aciinp in  good faith (after considering the advice o f  
~ h r  ~ o m ~ a n ~ ' s  outs~de legal advisor and financial adblsor, has determined 6 be, or reasonably likely t o  lead to, a 
Suwrior Prnnnsal. (ii) furnish to such Third Pam information re laun~ to the Com~anv ar anv of its Subsidiaries - -  - -  - .. , - . . 
Dunuant to an aporopriate confidentiality agreement (which shall be (i) with respect to Vector Capital Comration, on 
;he terms as set korth In the c o n f i d e n t i a ~ ~ ~  agreement currently in  effect between the Company and ~ e c t o r . ~ a ~ i t a l  
Comrat ion or (11) with resbect to anv other h r d  P m .  on terms no less favorable to the Comoanv than those r . . . - ~ ~ - ~  

contained in thd ~onfidenti 'al i t~ ~gr&ment  (as definedbelow) and it being understood that suci  c;nfidentiality 
agreement and any related agreements shall not include any provision calling for anexclusive right to negotiate with 
such Third Party a having the effect of prohibiting the Company from satisfying its obligations under this Agreement) 
and (iii) make an Adverse Recommendation Change but. in each case referred to in the foregoing clauses (i) through 
(iii). only if the Board o f  Directors of the Company determines in good faith hy a majority vote (exclusive of any 
members o f  the Board o f  Directors of the Company that are not independent o f  the Third Parties making such Superior 
Proposal). after considering advice from outside legal counsel to the Company and the financial advisor to the 
Company. tllat such action is reasonably necessary to comply with its fiduciary duties under Applicable Law. 

(c) The Company shall notify Parent as promptly as reasonably practicable following receipt by the Company (or 
any of its advisors) o f  any Acquisition Proposal (or any inquiry or contact with any Person with respect thereto), which 
notice shall include the identity o f  such Penon and the material terms and conditions o f  any such Acquisition Proposal. 
The Company shall keep Parent informed on a reasonably current basis o f  the status o f  any Acquisition Proposal, 
inch~ding with respect to the material terms of any such proposal and whether such pmposal has been withdrawn or 
rejected. The Board o f  Directors o f  the Company shall not take any of the actions referred to in clauses (i) or (ii) of  
Section 6.03tb) or clauses (i) or (ii) o f  Secrion 6.03(e) unless the Company shall have first delivered to Parent written 
notice advising Parent that it intends to take such action, which written notice shall state the material terms and 
conditions o f  the applicable Superior P r o p a l  (including material amendments or proposed material amendments). The 
Company shall provide to Parent any material information regarding the Company (not theretofore provided or made 
available to Parent) that it provides to any Third Pany pursuant to Section 6.Oj(h)(ii) or Steven E. Mihnylo. his affiliates 
or his potential sources o f  debt or equity financing pursuant to Section 6.03/e) as promptly as reasonably practicable 
atler the Company provides such information to such Person. The Company shall provide Parent with 24 hours' prior 
notice (or such shorter prior notice as is provided lo  the 
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members o f  the Board o f  Directors o f  the Company) o f  any meeting o f  the Board o f  Directors o f  the Company at which 
it is reasonably expected that an Acquisition Proposal wi l l  be considered. The parties hereto agree that, i n  the event that 
the Board o f  Directors o f  the Company determines it is reasonably necessary to  take the action referred to in  clause 
( i i i )o f  Section 603(h), the Board o f  Directors o f  the Company may take such action. but only (i) alter providinr written 
notice to Parent (a .',%'ofice o/Superior Proposal") advising Parent that the Company has received a ~ " ~ e r i o r  ~ r o ~ o s a l ,  
soecifvine the material terms and conditions of such Suoerior Prowsal and tdentifvine the oerson makine such Su~erior 
hopo;al and indicating that the Board o f  Directors o f  the ~omD&y  intends to effLct l a  ~dverse  ~ecom6cndation' 
Change. and (ii) if parent does not, within four Business Days after Parent's receipt o f  the Notice o f  Superior Proposal. 
make an offer that the Board o f  Directors of the Comoanv determines. in  its eood faith iudement (after considerine the . . - . - - 
advice o f  its financial advisor) to be at least as favorable to the Company's stockholders as such Superior Proposal. 

(d) Notwithstanding the foregoing, the Board o f  Directors of the Company shall be permitted to  take any action 
necessary lo  comply with Rule 14d-9 or Rule 140-2(a) under the 1934 Act with regard to  an Acquisition Proposal and to 
make any disclosure to the stockholders o f  the Company tf. In the good faith judgment o f  the Ronrd o f  D~rcctorr o f  the 
Comvanv, after cunsidertne the advtce of outside counsel. such disclocure is reau~rcd to comolv with its fiductaw . .. 
obligations to the stockhoders of the Company or the company's public disclosure obligation; under ~pplicabi; Law, 
and provided that such disclosure states that no action wi l l  be taken by the Board o f  ~ i & c t m s  o f  the company in 
violation of this Agreement: provided. however. that the fact that a disclosure or other action may be deemed 
permissible by vi&e o f  this bentence does not in and o f  itself mean that any such disclosure or other action constituw 
an Adverse Recommendation Change unless such disclosure has the effect o f  withdrawing. qualifying or modifying the 
Company Board Recommendation in  a manner adverse to Parent or Merger Sub or recommending an Acquisition 
Proposal. 

(e) Without limiting the foregoing, it is understood that any violation o f  the restrictions set forth in this Section 6.03 
by any oficer, dinctor, employee., invesment bankers. attorneys, accountants, consultants, intermedian'es, or other 
agents or advisors o f  the Company (whether on behalf of or at the direction of the Board o f  Directors o f  the Company or 
otherwise) or any o f  its Subsidiaries. shall be deemed 10 be a breach o f  this Section 6.03 by the Company or the Board of 
Directors o f  the Company, as tho case may be. Notwithstanding anything in Seclion 6.03(h) or this Sectfon 6.03(e) to the 
contrary, but subject to Section 6.03(c), in the event o f  a submission of an Acquisition Proposal by Steven G.  Mihaylo o r  
his Alfiliates, from the date hereof and prior to the Company Stockholder Meeting, the Board o f  Directors ofthe 
Company may. d i ~ c t l y  or indirectly through advisors, agents or other intermediaries, (i) engage in negotiations or 
discussions with Mr. Mihaylo and his Affiliates concerning an Acquisition Proposal or (ii) furnish to Mr. Mihaylo, his 
Affiliates and his potetttial sources o f  debt and equity financing information relating to  the Company or any of its 
Subsidiaries pursuant to an appropriate confidentiality agreement (which shall be either (i) on the terms as set forth in 
the confidentiality agreement currently in effect between the Company and Mr. Mihaylo. or(ii) on terms no less 
favorable to the Company than lhosc contained in the Confidentiality Agreement (as defined below) and it being 
understand that such confidentiality agreement and any related agreements shall not include any "standstill" provision or 
provision calling for an exclusive right to negotiate with Mr. Mihaylo or his Affiliates or having the effect of prohibiting 
the Company from satisfying i t s  obligations under this Agrm~ncnr in accordance with its terms). 

(0 For the purposes o f  this Section 6.03 and the definition o f  "Company Tri~gering Event" in Section I .O I, the 
Board o f  Directors o f  the Company shall be deemed to include any committee thereof (including the Special 
Cumminee) authorized to act on behalf o f  the Board o f  Directors o f  the Company w i h  respect to the matters set forth in  
this Section 6.03. 

Section 6.04 Accc.ss to infors~ation. el'. .. From h e  date hereof and until the earlier o f  the EFfeclive Time and the 
termination o f  this Agreement in  accordance with its terms, neither Parent nor Merger Sub shall comm~inicate 
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with any customer of the Company or its Subsidiaries without the prior consent of the Company; provided, however, that 
nothing herein shall prohibit Parent or Merger Sub from communicating uith its customers. including such cusrorncrs that 3re 
also customers of the CornDan) or its Subsidiaries. From the date hereof unt~l  the Effcctive Time and subiect to Aoolicablc 
Law and the Confidentialij. kreement, dated as of March 1.2007, between the Company and Parent (the "~on~dentiality 
Agreemenl") and Scclion 8.06 of this Agreement, the Company shall (i) give Parcnt, its counsel, financial advisors. auditors 
and other authorized representatives reasonable access during normal business hours, and after reasonable advance notice, to 
the offices, properties, books and records of the Company and the Subsidiaries, (ii) furnish to Parent, its counsel. financial 
advisors, auditors and other authorized representatives such financial and operating data and other information as such 
Persons may reasonably request and (iii) insmct the executive officers. counsel. financial advisors, auditors and other 
authorized representatives of the Company and its Subsidiaries to cooperate with all reasonable requests of Parent in its 
investigation of the Company and its Subsidiaries; provided. however, that the foregoing obligation shall not apply to 
information which would reasonably be expected to jeopardize any legally recognized privilege otherwise relating to such 
information. Any investigation pursuant to this Section 6.04 shall be conducted in such manner as not to interfere 
unreasonablv with the conduct of the business o f  the Com~anv and i ts  Subsidiaries. The ~arties acknowledge and agree that 
any confide"tial or proprietary documents or information disc.losed or provided pursuanito this ~~recrnent-shall be- 
considered subject to and protected from improper or unauthorized use or disclosure by the terms of the Confidentialit). 
Agreement 

Section 6.05 iVmdaq Global Market System andSEC Filings. 

(a) The Company shall use reasonable best efforts to cause the continued Lrading and listing o f  the Company Stock 
on theNasdaq Global Market System during the term ofthis Agreement: and 

(b) The Company shall use reasonable best efforts to f i l e  with the SEC its quarterly report on Form 10-Q for the 
tiscal quarter ended March 3 1,2M)7 in a form compliant with. and within the time period required by, the applicable 
rules and regulations of the SEC. 

Section 6.06 Stockholder Lilig~~fion. Each party shall give the other pany prompt notice o f  any actual or potential 
stockholder litigation against the Company andlor its directors relating to the transactions contemplated by this Agreement, 
and the Company shall provide Parent wirh the opponunlty to parlicipate in lhe defense of any such litigation. The Company 
shall not make any payment or senlement offer prior to the Effective Time with respect to any such litigation without the 
prior consent of the Company. 

ARTICLE V l l  
COVENANTS OF PARENT AND MERGER SUB 

Sectioti 7.01 Director and O//icer Liabrliry 

(a) Parent shall cause the Surviving Corporation, and the Surviving Corporation hereby agrees, to do the following: 

(i) For six years after the Effective Time, the Surviving Corporation shall use its reasonable best efforts to 
maintain the Company's current officers' and directors' liability insurance policy with respect to matters occurring 
prior to the Effective Time (provided that the Surviving Corporation may substitute for such current insurance 
policies replacement policies with financially sound and recognized insurance carriers so long as the scope o f  
coverase, deductibles, and coverage amounts and exclusions are not materially less favorable to the of icen and 
directors ofrhe Company at the time of the Merger than those under the policies in etTcct on the date hereo0; 
provided, that in no event shall the Surviving Corporation be required to expend pursuant to thisSectio~r i.Ol(a) 
more than an amount per year equal to 200% ofthe current annual premium paid bv the Company for such 
insurance (which premiums the Company represents and warrants to be 6496,300 in the aggregate per year, as of 
the date hereof). Without limiting the generality of the foregoing (and notwithstanding any other provision o f  
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this Aereementh orior to the Effective Time and with the vrior consent of Parent, the Comvanv shall be entitled to 
obtainVprepaid (d; "mil") insurance policies providing for ihe coverage contemplated by this Getion. If such 
prepaid (or "tail") policies an obtained prior to the Effective Time, Parent and the Surviving Corporation shall not 
cancel, amend or otherwise change such policies or permit such policies to  be canceled, amended or changed. 

(li) If the Surviving Corporatmn or any of its successon or assigns (i) wnsolidates with or merges into any 
other Person and shall not be the continuing or surviving corporation or entity o f  such consolidation or merger, or 
(ii) transfers or conveys all or substantially all o f  its properties and assets toany Person, then, and in each such 
case. to the extent necessary or appropriate, proper provision shall be made prior to such transaction so that the 
successors and assigns o f  the Surviving Corporation shall assume the obligations set forth in this Seclmn ' 01. 

(iii) The certificate of incorpwation and bylaws o f  the Surviving Coworation shall include provisions for 
exculpation and indemnification of directors and officers equivalent in all material respects to those set forth in  the 
~ o m p a n ~ ' s  certificate o f  inccfporation and bylaws in effect as o f  the date hereof, which provisions shall not be 
amended for aoeriod o f  six vears after the Effective Time excent as reauircd bv chances in A~ol icable Law or ~ ~ - . . ~ ~  -~ ~ 

except to make changes permitted by Applicable Law that would enlarge the scope o f  the indemnified persons' 
indemnification rights thereunder. 

(b) Parent hereby uncondirionally and irrevocably covenanls and agrees to guarantee the obligations o f  the 
Surviving Corporation under this Section 7.01. The officers and directors o f  the Company are intended as express third 
party beneficiaries o f  this Section 7.01, and shall be entitled to seek enforcement of such provisions the foregoing 
guarantee o f  Parent as if an express party hereto. 

Section 7.02 Employee Benefrlr. 

(a) Parent shall or shall cause its Subsidiaries (including the Surviving Corporation) to, provide each employee o f  
the Company or any of i ts  Subsidiaries (each, a "Company Employee" and together. the "Con~puny Enlplqees ") with 
base salary or wage rates, an annual cash bonus opportunity and employee benefits (other than benefits o f  the type 
described in clause ld) below) that are no less than those provided by Parent or its Subsidiaries to other similarly tenured 
and positioned employees o f  Parent and such Subsidiaries from time to time and, until the later o f  (i) December 3 1, 2007 
and (ii) sin months after the Closine Date. no less than what each Comoanv Em~lovee received in the oast vear (after . , - . .  . .  
giving effect to  any increases in compensation in  effect as o f  the Closing Date and made in compliance with 
Section 6.0 1). 

(b) Each Company Employee wi l l  receive service credit for all periods of employment with the Company or any o f  
its Subsidiaries or any predecessor thereof prior to the Effective Time for purposes of vesting, eligibility and benefit 
levels under any employee benefit plan o f  Parent or any o f  its Subsidiaries (including the Company) in which such 
employee participates after the Effective Time, to the extent that such service was recognized under any analogous plan 
of the Con~pany or its Subsidiaries in effect immediately prior to the Effective Time;provided that no such service 
credit shall be given for purposes o f  benefit accruals under any defined benefit pension plan, any equity incentive plan 
or where such credit would result in a duplication of benefits. 

(c) Until the later o f  (i) December 3 1. 2007 and (ii) six months after the Closing Date, Parent shall maintain in 
effect all employee benefit plans of the Company providing medical, dental, health, pharmaceutical. vision or other 
similar benefits for Company Employees. Thereafter, Company Employees shall be entitled to participate in the benefit 
plans offered by or on behalf o f  Parent, and in effect subsequent lo  December 3 1,2007, providing medical, dental. 
health, pharmaceutical, vision or other similar benefits, which participation shall be on the same basis as other similarly 
renured and positioned employees o f  Parent and its Subsidiaries from time to time except that any replacenlent plan 
which is a welfare benefit plan (as defined in Section 3 0 )  o f  ERISA) shall not impose any pre-existing condition 
e~closions or limitations, eligibility wciting periods or required physical exa~ninations with respect to any Contpany 
Employee and their eligible dependents to the extent waived (or inapplicable) under the corresponding Employee Plan i n  
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which the applicable Company Employees panicipated immediately prior to the date o f  replacement and provided that 
any covered expenses incurred on or before the date o f  replacement but within the current plan year o f  the re~lacement 
@an by any Company Employee and their eligible dependents shall be taken into account by the replacemen; plan for 
purposes o f  satiswing applicable deductible, coi~isurance and maximum out-of-pocket pmvisions applicable for such 
plan year under the replacement plan 

(d) Parent shall make available up to an aggregate o f  $1 50.000 in cash retention bonuses to be paid to individuals 
and in amounts and upon the terms and conditions as to be mutually agreed by Parent and the Company. 

(e) No Company Employee shall have any third party beneficiary rights under this Section 7.02 nor shall any pan 
o f  this Section 7.02 be construed to constitute an amendment o f  any Employee Benefit Plan or plan o f  Parent or any of 
its Subsidiaries. 

Section 7.03 Obligations of Merger Sub. Parent shall take all action necessary to cause Merger Sub to perform its 
obligations under this Agreement and to consummate the Merger on the terms and conditions set forth in this Agreement. 

Section 7.04 Vorrng o/.rhrues Parent shall vote all shares of Company Stock beneficially owned by .I or any o f  its 
Subsidianes. ~f any. in favor of adoption of this Agreemenl at the Company Stockholder Meeting. 

ARTICLE V l l l  
COVENANTS OF PARENT. MERGER SUB AND THE COMPANY 

Section 8.01 Reasonable Best Efforts. 

(a) Subject to the terms and conditions o f  this Agreement. the Company. Parent and Merger Sub agree to use their 
respecrive reasonable best efforts to take, or cause to be taken, all actions and to do, or cause to be done, all things 
necessary, proper o r  advisable under Applicable Law to consummate the transactions contemplated by this Agreement, 
including (i) preparing and filing as promptly as practicable with any Governmental Authority or other'rhird Party all 
documentation to effect all necessm filings. notices. oetitions. statements. reeistrations. submissions o f  information. 
applications and other documents, (h) ob&ing and &aintaining all  approval^ consents, registrations. permits, 
authorizations and other contirmations required to be obtained fmm any Governmental Authority or other Third Party 
rhat are necessarv. nroaer or advisable to consulnmate the transactions contemulated bv this Aereement. and ... . - 
(iii) cooperating in responding to inquiries hom, and making presentations to. any Governmental Authorities in 
connection with the foregoing; provided that the parties hereto understand and agree that the reasonable best efforts o f  
any party hereto shall not be deemed to require (i) entering into any settlement, undertaking. consent decree. stipulation 
or agreement with any Governmental Authority in connection with the transactions contemplated hereby or (ii) divesting 
or otherwise holding separate (including by establishing a trust or otherwise), or taking any other action (orotherwise 
agreeing to do any of the foregoing) with respect to any of its or the Surviving Corporation's Subridiaries or any o f  their 
respective Affiliates' businesses, assets or properties. 

(h) In furtherance and not in limitation of the foregoing, each o f  Parent and {he Company shall make an appropriate 
tiling o f  a Notiticalion and R e ~ o n  Form pursuant to the HSR Act with respect to the transactions contemulated hcreb\ 
as promptly as practicable andin any ev&t within ten Business Days afreithe date hereof, and each of parent and the 
company shall~supply as promptly as practicable any additional information and documentary material rhat may be 
reouested oursuant to the HSR Act and otherwise wke all other actions reasonablv necessarv to cause the esnirntion or 
1er;nination of the applicable waitirig periods under the HSR Act as soon as pracGcable. In  addition. each agrees to 
make promptly any filing that may be r e q u i ~ d  with respect to thc rmn~actions contemplated by this Agrmment under 
any applicable 
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antitrust, competition or tmde regulation law, and to promptly supply any additional information or documentary 
material that may be requested by any other Governmental Authority. 

(c) In furtherance and not in limitation of the foregoing. 

(i) Each of Parent and Merger Sub shall use their respective reasonable best efforts to arrange and 
consummate the Financing on substantially the terms and conditions set forth in the Commitment Letters, including 
using reasonable best efforts to (A) satisfy on a timely basis all terms, conditions, representations and warranties 
applicable to Parent or Merger Sub in the Commitment Letters. (B) enter into definitive agreements with respect to 
the Financing as promptly as practicable but in any event at the Effective Time on terms and conditions no less 
certain than those contained in the Commitment Letters and (C) obtain the funds under the Commitment Letters. 

(ii) Parent shall keep the Company reasonably informed with respect to all material activity concerning the 
status of the Financing and shall give the Company prompt notice of any material adverse change or material delay 
with respect to the Financing. Without limiting the foregoing, Parent shall notify the Company promptly, and in 
any event within one Business Day, if at any time prior to the date of Closing (A) the Debt Commitment Letter or 
Equity Commitment Letter shall be breached in any material respect or expireor be terminated for any reason or 
(B) financing source that is a party to the commitment ~et&rs notifies Parent or Merger Sub that-such source 
no loneer intends to vrovide financine to P a n t  or Mereer Sub on the terms set forth therein. Without the orior " - - 
written consent of the Company, neither Parent nor any of its Subsidiaries shall knowingly take any action or omit 
to take any action that reasonably would be expected to materially impair, delay or prevent Parent's or Merger 
Sub's ability to timely obtain the proceeds of the Financing or to enter into and timely consummate any alternate 
financing arrangement. Parent shall not, without the prior written consent of the Company, terminate, amend or 
alter, or agree to terminate, amend or alter, the Commitment Letters in a manner that reasonably would materially 
impair. delay or prevent the transactions contemplated by this Agreement. 

(iii) The Company shall use its reasonable best effons to prov~de Pmnt  with such cooperation in connection 
with the arrangement of the Financing, including (A) reasonably participating in meetings, due diligence sessions 
and management presentation sessions and similar presentations with lenders. (B) providing and assisting with the 
preparation of financial statemem (including pro fonna financial statements) and other information (financial or 
&henvise) regarding the Company for the of preparing offering memoranda private placement 
memoranda and similar documents or comolvin~ with the Debt Disclosed Conditions relatine to the Comoanv. and . <  - 
(C) reasonably facilitating the pledge of collateral to secure the repayment of any indebtedness resulting &om the 
Financing aRer the Ef'fective Time. 

Uotw~thstand~ny the forepotng, ne~ther the Company nor any of 16 Cubsidiclr~es shall be requ~red to pay any 
comntltment or other s~milar fee in connectton w~lh the Financ~ng prior to the Effectixe Time 

(iv) If any portion of the Financing becomes unavailable on the terms and conditions contemplated in the 
Commitment Letters, Parent shall use its reasonable best efforts to (A) arrange alternate financing (on terms and 
conditions no less favorable in any material respect than those contained in the Commitment Letters) and, if 
obtained. shall promptly provide the Company with a copy of the new financing commitments. (B) enter into 
definitive agreements with respect to any such ~ltemate financing arrangements as promptly as pncticable but in 
any event prior to the Effective Time and (C) obtain funds under such alternate financing arrangements to the 
extent necessary to consummate the transactions contemplated by this Agreement without undue delay. 

Section 8.02 ('errciin Fi1ing.x. The Company and Parent shall cooperate with one another (i) in connection with the 
preparation of the Company Dimlosure Documents, (ii) in determining whether any action by or in respect of, or filing with. 
any Govcrnmentnl Authority is required, or any actions, consents. approvals or waivers 
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are reauired to be obtained from parties to any material contracts, in connection with the consummation of the transactions 
contemplated by this Agreement and (iii) in taking such actions or making any such filings, furnishing information required 
in connection therewith or with the Company Disclosure Documents and seeking timely to obtain any such actions,consents, 
approvals or waivers 

Section 8.03 Public Announcemenu. Parent and the Company shall consult with each other before issuing any press 
release. making any other public statement or scheduling any press conference or conference call with investors or analysts 
with respect to this Agreement or the transactions contemplated hereby and. except as may be required by Applicable Law or 
any listing agreement with or rule of any automated quotation system or national securities exchange or association, shall not 
issue any such press release, make any such other public statement or schedule any such press conference or conference call 
before such consultation, if practicable. 

Section 8.04 Further As.rtrrances. At and after the Effective Time, the officers and directors of the Surviving 
Corporation shall be authorized to execute and deliver, in the nume and on behalf of the Company or Merger Sub, any deeds, 
bilG of sale, assignments or assurances and to take and do, in the name and on behalf of the domiany or Merger sub, any 
other actions and things to vest. ~erfect or confirm ofrecord or othenvise in the Suwivine Cornration anv and all rieht. title - 
and interest m, to andinder any'of the rights, properties or assets of the Company acquir& orio be acqui;ed by the 
Suw~ving Corporation as a result of, or in connection with, the Merger. 

Section 8.05 Notice of Curtain Events. Each of the Company, on rhe one hand, and Parent or Merger Sub. on the other 
hand, shall promptly notify the other if it receives or becomes aware of: 

(a) any notice or other communication from any Person alleging that the consent of such Person is or may be 
required in connection with the transactions contemplated by this Agreement; 

(b) any notice or othercommunication from any Governmental Authority in connection with the transactions 
contemplated by this Agreement; 

(c) any actions, suits, claims, invesiigations or proceedings commenced or threatened against, relating to or 
involving or otherwise affecting the Company or any of its Subsidiaries or Parent or any of its Subsidiaries. as the case 
may be. that, if pending on the date of this Agreement, would have been required to have been disclosed pursuant to 
Arricles IY  or 1'. as the case may be, or that relate to the consummation of the transactions cotitcmplated by this 
Agreement; 

id) ~ i y  inaccuracy of any representation or warranty that could reasonably be expected to cause any of the 
conditions set forth in Section 9.02 or 9.03 not to be satisfied; and 

(e) any iailure of any party hereto to comply with or satisfy any covenant. condition or agreement to he complied 
with or satisfied by it hereunder; provided, however, that the delivery of any notice pursuant to this Seclion 805 shall 
not limit or otherwise affect the remedies available hereunder to the party receiving that notice. 

Section 8.06 Cornpony DOclosureSehedule. A disclosure or statement in the Company Disclosure Schedule shall not he 
construed as indicating that such matter is material, has resulted in or could have resulted in a Company Material Adverse 
Effect or is necessarily required to be disclosed by the Company. No disclosure in the Company Disclosure Schedule relating 
to any posstble breach or violation of any agreement, law or regulation shall be construed as an admission or indication that 
any such breach or violation exists or has actually occurred. 
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ARTICLE I X  
CONDITIONS TO THE MERGER 

Section 9.01 Conditions to the Obliguturionr of Fach Purty. The obligations o f  the Company, Parent and Merger Sub to 
consummate the Merger are subject to the satisfaction o f  the following conditions: 

(a) the Company Stockholder Approval shall have been obtained in  accordance with Delaware Law; 

(b) no Applicable Law shall prohibit the consummation o f  the Merger; 

(c) any waiting periods (and any extensions thenof) applicable to the Merger under the HSR Act or under any 
applicable foreign antitrust or competition laws, rules or regulations shall have been terminated or shall have expired; 
and 

(d) all anions by or in respect of. or filings with. any Governmental Authority required to permit the consummation 
of the Merger shall have been taken, made or obtained, except for any actions or tilings the absence o f  which would not 
reasonably be expected to, individually or in  the aggregate, prevent or materially delay or materialiy impair theability o f  
the parties to consummate the Merger. 

Section 9.02 Condirionr ro the Obligations of Pment and Merger Sub. The obligations o f  Parent and Merger Sub to 
consummate the Merger are subject to the satisfaction or waiver (where permissible) of the following further conditions: 

(a) the Company shall have performed in all material respects all o f  its obligations hereunder required to be 
performed by i t  at or prior to the Effective Time; 

(b) the representations and warranties o f  the Company contained in this Agreement (i) that a n  qualified by 
materiality or Company Material Adverse Effect, shall, in each case, be m e  and correct at and as o f  the Effective Time 
as if made at and as o f  such time (except to the extent expressly made at and as of another specific date. in which case at 
and as o f  such specitie date), and (ii) that are no1 qualified by materiality or Company Material Advcrse Effect shall be 
true and correct at and as ofthe Effective Time, as if made at and as o f  such time (except to the extent expressly made at 
and as o f  another specific date, in  which case at and as o f  such specific date), unless the failure of such representations 
and warranties to be w e  and correct would not have a Company Material Adverse Effect; 

(c) Parent shall have received a certificate signed by an executive officer o f  the Company attesting to the 
satisfaction o f  the conditions in  subparagraphs (a) and (b) above; 

(d) the Company shall have delivered to Parent ccrrified copies oftlie resolutions duly adopted by the Special 
Committee and Board o f  Directon o f  the Company, as the case may be, authorizing the execution, delivery and 
psrfonnance o f  this Agreement and the coilsummation o f  the Merger: 

( e )  no Company Material Adverse Effect shall have occurred: and 

(f) The Company and its Subsidiaries shall have, in  the aggregate, no less than $179 million of Readily Available 
Cash. 

Section 9.03 Con'litio,a? lo the Oblrgur~onr oflhe C'omn/~any. The obligations of the Company to consutnnrate the Merger 
are subject to the satisfaction or waiver (where permissible) o f  the following further conditions: 

(a) each of Parent and Merger Sub shall have performed in all material respects all o f  its obligations hereunder 
required to be performed by it at or prior to the Effective Time; 

(b) the representations a i d  warranties of each o f  Parent and Merger Sub contained in  this Agreement (ij that are 
qualified by rnatcriality or Parent Material Adverse Effect shall be rrite and correct at and as o f  the Effective Ti~ne, as if 
made at and as o f  such time (except to the extent expressly made at and as o f  another specific date. in  which case at and 
as o f  such specific date), and (ii) that are not qualified by materiality or Parent Material Adversc Effect shall be true and 
correct at and as o f  the Effective Time as if 
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made at and as o f  such time (except to the extent expressly made at and as of another specific date, in which case at and 
as of such specitic date). unless the failure o f  such representations and warranties to be true and correct would not have a 
Parent Material Adverse Effect; and 

(c) the Company shall have received a certificate signed by an executive officer of each of Parent and o f  Merger 
Sub  attesting to the satisfaction o f  the conditions in subparagraphs (a) and (b) above. 

ARTICLE X 
TERMINATION 

Section 10.01 Term~nation. This Agreement may be terminated and the Merger may be abandoned at any time prior to 
the Effective Time (notwithstanding any approval of this Agreement by the stockholders of  the Company): 

(a) by mutual written agreement o f  the Company and Parens 

(b) by either the Company or Parent, if: 

(i) the Merger has not been consummated on or before September 30,2007 (the "End Date"); provided that 
the right to terminate this Agreement pursuant to this Section fi.~l(b)(i) shall not be available to any party whose 
breach o f  any provision o f  this Agreement results in  the failure o f  the Merger to be consummated by such time; 

(ii) consummation of the Merger would violate any nonappealable final order, decree or judgment (which the 
parties hereto shall have used their reasonable best efforts to resist, resolve or lift) o f  any Governmental Authority 
having competent jurisdiction: or 

(iii) the Company Stockholder Approval shall not have been obtained at the Company Stockholder Meeting 
(including any adjournment or postponement thereof). 

(c) by Parent. if a Company Triggering Event has occurred; 

(d) by Parent upon a breach o f  any representation, warranty. covenant or agreement on the part o f  the Company set 
forth in this Agreement, or if any representation or warranty o f  the Company shall have become untrue, in  either case 
such that the conditions set forth in Section Y.(IZ(a) and Section 9 OZ(b) would not be satisfied ("Temsinaring Company 
Breach"): provided however. thaf if such Terminating Company Breach is curable by the Company, Parent may not 
terminate rhis Agreement under this Section /O.Ol(<4 for so long as the Company continues to exercise its best efforts to 
cure such breach, unless such breach is not cured within 15 days after notice o f  such breach is provided by Parent to the 
Company; 

(e) by the Company, Lo enter into a definitive agreement with respect to a Superior Proposal, provided, that the 
~ o m p a n ~ ~ h a s  complied~in all material respects withall o f  its obligatio"s under section 6.03; the Company pays the 
Parent Termination Fee (as defined below) simultaneously with the termination of rhis Agreement and the Company 
immediately thereafier enters into a definitive agreement with respect to a Superior Proposal; 

(0 by the Company, upon a breach o f  any representation, warranty, covenant or agreement on the pan o f  Parcnt 
and Merger Sub set forth in this Agreement, or if any representation or w a m t y  of Parent and Merger Sub shall have 
become untrue, in either case such that the conditions set forth in Section 9,03(a) and S#ction 9.03fb) would not be 
satisfied ("Terminating Purent Breuch"); provided, h o m e r .  that. if such Terminating Parent Breach is curable by 
Parent and Merger Sub, the Company may not terminate this Agreement under this Section 10.0/(1) for so long as Parent 
and Merger Sub continue to exercise their best etToru to cure such breach, unless such breach is not cored within I 5  
days after notice o f  such breach is provided by the Company to Parent; or 

(g) by the Company. if the conditioits set forth in Sectiow YO1 and 9.02 (excluding clauses (c) and (d) of 
Sectim Y 02) have been satisfied on or prior to August 15.2007 and Parent has failed to consummate the Merger no 
later than five Business Days after satisfaction o f  such conditions. 



Definitive Proxy Statement Page 130 of 144 

Table of Contents 

The party desiring to terminate the Agreement pursuant to thisSec1ion 10.01 (other than pursuant to Scction 1001(uJ) 
shall give written notice of such termination to the other party. 

Section 10.02 &feet of Terrninafion. 

(a) Ifthis Agreement is terminated pursuant to Gction 10.01, this Agreement shall become void and of no effect 
without liability of any party (or any stockholder, director, officer, employee. agent consultant or representative of such 
party) to the other party hereto, other than pursuant to Section 11.04, to the extent applicable; provided that, if a court of 
competent jurisdiction, pursuant to a trial and non-appealable judgment, determines that such termination resulted from 
(i) the willful failure ofeither party to fulfill a condition to theperformance of the obligations of the other patty or 
iii) the willful failure of either Dam, to verform a covenant hereof or breach of a re~resentation or warrantv contained 
herein, such non-performing o; breschibg party shall be fully liable for any and all'liabilities and &magkincurred or 
suffered by the other party as a result of such failure; provided however, that nowithstanding any other provision ofthis 
Agreement to the contrary, the Company's sole and exclusive remedy for breach of this Agreement by Parent or Merger 
Sub shall be payment of the Company Termination Fee (as defined below) in accordance with the terms hereof. 

(b) The provisions of this Seoion 10.02 and ArlicleXI and the Confidentiality Agreement shall survive any 
termination hereof pursuant to Section 10.01. 

ARTICLE XI 
MISCELLANEOUS 

Section I 1.01 Notices. All notices, requests and other communications to any party hereunder shall be in writing 
(including facsimile transmission) and shall begiven, 

if to Parent or Merger Sub, to: 

Mitel Networks Corporation 
350 Legget Drive 
Kanata. Ontario 
Canada K2K 2W7 
Anention: Chief Financial Officer 
Facsimile No.: 613-592-7807 

with a copy to (which shall not constitute notice to Parent or Merger Sub): 

Shearman & Sterling LLP 
Coinmerce Court West 
Suite4405, P.O. Box 247 
Toronto. Ontario MSLIEX 
Canada 
Attention: Christopher I. Cummings 
Facsimile No.: 416-360-2958 

and 

Shenrman 8r Sterling LLP 
599 Lexington Avenue 
New York. New York 10022 
Attention: Peter D. Lyons 
Facsimile No.: 2 12-848-7179 
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if to the Company, to: 

Inter-Tel (Delaware). Incorporated 
161 5 S. 52" Street 
Tempe. Arizona 8528 1 
Attention: Chief Executive Officer 
Facsimile No.: 480-449-8929 

with a copy to (which shall not constitute notice to the Company): 

Bingham McCutchen LLP 
355 South Grand Avenue, Suite 4400 
Lor Angeles, CA 90071 
Attention: David Rohbins 
Facsimile No.: (213) 680-6499 

or to such other address or facsimile number as such party may hereafter specify for the purpose by notice to the other parties 
hereto. Al l  such notices, requests and other communications shall be deemed received on the date o f  receipt by the recipient 
thereof if received prior to 5:00 p.m. on a Business Day in the place of receipt. Otherwise, any such notice, request or 
communication shall be deemed to have been received on the next succeeding Business Day in the place of receipt. 

Section 1 1.02 Survival ofRepresentations and Warranties. The representations and warranties contained herein and in 
any certificate or other writing delivered pursuant hereto shall not survive the Effective Time. 

Section 1 1.03 rf~nendments and Wumers 

(a) Any provision of this Agreement may be amended or waived prior to the Effective Time if, but only if, such 
amendment or waiver i s  in writing and is signed, in the case of an amendment, by each pa* to this Agreement or, in the 
case of a waiver, by each party against whom the waiver i s  to be effective; providedthat. after the Company Stockholder 
Approval and without the further approval o f  the stockholders of the Company, no such amendment or waiver shall 
reduce the amount or change the kind o f  consideration to be paid or received pursuant to Section 2.02. S~crion 2.03 or 
Sectiom 2.05 through 2.0.S. 

(b) No Failure or delay by any party in exercising any right, power or privilege hereunder shall operate as a waiver 
thereof nor shall any single or partial exercise thereof preclude any other or further exercise thereof or the exercise of 
any other right, power or privilege. The rights and remedies herein provided shall be cumulative and not exclusive of 
any rights or remedies provided by Applicable Law. 

Section I 1.04 Fees and fipenses 

(a) Except as otherwise provided herein, all costs and expenses incurred in connection with this Agreement shall be 
paid by the party incurring such cost or expenso. 

(b) If a Parent Payment Event occurs, the Company shall pay Parent a fee of $20.000,000 less the amount of Parent 
Expenses, if any, reimbursed by the Company to Parent in connection with a Parent Reimbursement Event (the "Parent 
T@rmination Fee ") on the earlier of (i) simultaneously with the Company's termination of this Agreement pursuant to 
.S~*crion I U O l l e ) .  (ii) immediately prior to the execurion of a definitive agreement with respect to an Alternative 
Transaction in the ebent that I l l is Agretment 1s tcrmtnated under rhe circumstances described in the provlso in the 
clefinition of"Parent Pnvment Ebent". or (iii) wirhtn one Business Dov after the Parent Pa\men~ E\ent relatine to the . . .. 
termination of this Agreement pirrsuant toSt?ction IO.Ol(c).  If a Parent Reimbursement Event occurs. the Company shall 
reimburse Parent and Merger Sub within five Business Days after the Parent Reimbursement Event for all Parent 
Expenses in an amount not to exceed 56,000.000. In no event shall the Company pay more than one Parent Termination 
Fee hereunder and in no event shall the Comoanv be oblieated to reimburse Parent for Parent Exwnses resultine from . . - - 
more than one Parent Reimbursement Event. 

A-42 
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(c) If a Company Payment Event occurs, Parent shall within one Business Day following such Company Payment 
Event pay the Company (by wire transfer of immediately available funds) a fee of  S20,000.000 (the "Company 
Termination Fee'')). In  no event shall Parent pay more than one Company Termination Fee hereunder. 

(d) The parties hereto acknowledge that the agreements contained in  this Section 11.03 are an integral part of  the 
transactions contemplated by this Agreement. In the event that the Company shall fail to pay the Parent Termination Fee 
or any Parent Expenses when due. the term "Parent Termination Fee" and "Parent Expenses", as the case may be, shall 
be deemed to include the costs and expenses actually incurred or accrued by Parent (including, without limitation, fees 
and expenses o f  counsel) in connection with the collection under and enforcement of this Section 11.04, togetherwith 
interest on such unpaid Parent Termination Fee and Parent Expenses, commencing on the date that the parent 
Termination Fee or such Parent Exwnses became due. at a rate eaual to the rate of  interest ~ubl ic lv  announced bv 
Citibank. N.A., from time to time, in The City of  ~ e w ~ o r k ,  as sich bank's Prime Rate plu's I .DO%. In the evenithat 
Parent shall fail to pay the Company Termination Fee when due, the term "Company Termination Fee" shall be deemed 
to include the costs and expenses actually incurred or accrued by the Company (including, without limitation, fees and 
exwnses of counsel) in connection with the collection under and enforcement o f  this Section 11.04, together with 
interest on such unpaid Company Termination Fee, commencing on the date that the Company ~ermination Fee became 
due. at a rate eaual to the rate of  interest oubliclv announced bv Citibank. N.A.. from time to time. in The Cilv ofNew 
YO& as such bbk's Prime Rate plus I .Ob%. n;e parties furthir acknowledge i n d  agree that in the event of &e 
circumstances giving rise to the payment of  the Parent Termination Fee or any Parent Expenses or the Company 
Termination Fee. damages from such circumstances will be difficult to quantify. Therefore the parties have agreed that 
the payment of such amounts represents a reasonable estimate of the amount of such damages in such contexts and that 
such payments shall be deemed to constitute liquidated damages and not in the nature of  a penalty. The parties 
acknowiedge and agree that the sole and excluiive remedy injhe circumstances giving riseto the paymint of  the Parent 
Termination Fee. anv Parent Exoenses or the Comoanv Termination Fee. as the case mav be. shall be the oavment o f  . , . . 
such agreed amoh;, and no p& shall have any other or hrther liability to any other <arty arising out o f  the 
circumstances triggering payment of such fees and reimbursement of  expenses. 

(e) Payment o f  one-half the Company 'Termination Fee, to the extent due and payable hereunder, is and shall be 
separately guaranteed pursuant to the Limited Guarantee entered into by Francisco Partners 11, L.P. on the date hereof. 

Section 1 1.05 Bhiding Effect; Be&; Assignment. 

(a) The provisions of  this Agreement shall be binding upon and shall inure lo the benefit of  the parties hereto and 
the third party beneficiaries identified in %ion 7.01 and their respective successors and assigns. Except as provided in 
Section 7.01, no provision of  this Agreement is intended to confer any rights, benetits, remedies, obligations or liabilities 
hereunder upon any Person orher than the parties hereto and their respective successors and assigns. Nothing in this 
Agreement shall be interpreted to amend any benefit plan or to limit any rights that any parties may have under a benefit 
plan to amend or terminate that plan. 

(b) No party may assign, delegate or othenvise transfer any of its rights or obligations under this Agreement 
without the consent of  each other party hereto, except that Parent or Merger Sub may transfer or assign its rights and 
obligations under this Agreement, in whole or from time to time in part, to (i) one or more of their Affiliates at any time 
and (ii) on or after the Effective Time, to any Person (including lenders in connection with the Financing for collateral 
security purposcs); pruviddthat no such transfer or assignment shall relieve Parent or Merger Sub from any of its 
ohligations hereunder. 

Section 1 1.06 (;ovrrning LLIW. 'This Agreement shall be governed by. and construed in accordance with, the internal 
laws o f  the State o f  New York. without regard to the conflict of law provisions thereof. provided that the Mcrger shall be 
effected in accordance with the applicable provisions of Delanzare Law. 

A-43 
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Section 1 1.07 Jurisdic(ion. The parties hereto agree that any suit, action or proceeding seeking to enforce any provision 
of. or based on any matter arising out of or in connection with. this Agreement or the transactions contemplated hereby shall 
be brought in any federal court or state court located in the City ofNew York in the Stale of New York, and each of the 
parties hereby irrevocably consents to the jurisdiction of such courts (and of the appropriate appellate courts therefrom) in 
any such suit, action or proceeding and irrevocably waives. to the fullest extent permitted by law, any objection that it may 
now or hereafter have to the laying of the venue of any such suit, action or proceeding in any such court or that any such suit, 
action or profeeding brought in any such court has been brought in an inconvenient forum. Process in any such suit, action or 
proceeding may be served on any party anywhere in the world, whether within or without the jurisdiction of any such court. 
Without limiting the foregoing, each party agrees that service of process on such party as provided for notices in 
Secfion 11.01 shall be deemed effective service of process on such party. 

Section 1 1.08 Counlerparls; Eflictiveners. This Agreement may be signed in any number o f  counterparts, each of which 
shall be an original, with the same effect as if the signatures thereto and hereto were upon the same instrument. This 
Agreement shall become effective when each party hereto shall have received a counterpart hereof signed by all o f  the other 
parties hereto. Until and unless each parry has received a counterpart hereof signed by the other parry hereto. this Agreement 
shall have no effect and no party shall have any right or obligation hereunder. 

Section 1 1.09 Entire Agreement. This Agreement, the Confidentiality Agreement and any other written agreements 
executed and delivered by the panies hereto on the date hereof constilute the entire agreement between the partier with 
respect to their collective subject matter and supersede all prior agreements and understandings, both oral and written, 
between the panies with respect to such subject matter. 

Section I I .I0 Severability. If any term, provision, covenant or restriction of this Agreement i s  held by a court o f  
competent jurisdiction or other Governmental Authority to be invalid, void or unenforceable, the remainder of the terms, 
provisions, covenants and restrictions of this Agreement shall remain in full force and effect and shall in no way be affected. 
impaired or invalidated so long as the economic or legal substance o f  the transactions contemplated hereby i s  not affected in 
any manner materially adverse to any party. Upon such a determination, the parties shall negotiate in good faith to modify 
this Agreement so as to effect the original intent of the parties as closely as possible in an acceptable manner in order that the 
transactions contemplated hereby be consummated w originally contemplated to the fullest extent possible. 

Section 1 I. I1 Specific Perfirmonce. The parties hereto agree that irreparable damage would occur if any obligation o f  
the Company under provision o f  this Agreement were not performed in accordance with the terms hereofand that. prior to 
the temiiiiation of this Agreement in accordance with Section 10.01 hereof, the parties shall be entitled to an injunction or 
injunctions to prevent breaches o f  this Agreement by the Company or to enforce specifically the performance of the terms 
and provisions hereof by the Company in any federal or state court located in the City o f  New York in the State of New 
York, in addition to ally other remedy to which they are entitled at law or in equity. 

Section 1 1  .I2 WAIVER OFJL'RY TRIAL. EACH OF THE PARTIES HERETO HEREBY IRREVOCABLY WAIVES 
ANY AND ALL RIGHT TO TRIAL BY JURY IN ANY LEGAI. PROCEEDING ARISING OUT OF OR RELATED TO 
THIS AGREEMENT OR THE TRANSACTIONS CONTEMPLATED HEREBY. 

[Sipalz~re Poge Fol l~~wsj  

A-44 



Definitive Proxy Statement Page 134 of 144 

IN WITNESS WHEREOF. the parties hereto have caused l l~is Agreement to be duly executed by their respective 
authorized officers as of the day and year first above written. 

INTER-TEL (DELAWARE), 
INCORPORATED: 

By: hl NORMAN STOUT 
Name: Norman Stoul 
Title: CEO 

MlTEL NETWORKS CORPORATION: 

By: /s/ STEVE SPOONER 
Name: Steve Spwnrr 
Title: Okffinranehl Omcer 

ARSENAL ACQUISITION CORPORATION: 

By: !s/ GREG HISCOCK 
Name: Gm; Hlrcock 
Title: Swrrmry & Trnruret 

(Signalwe Page ro Agreement and Plan ifMerger/ 



State of Arizona 

County of Maricopa 

VERIFICATION 

I am authorized to represent Inter-Tel NetSolutions, Inc. and to make this 

verification on their behalf. The statemenu in the foregoing document are true of my 

own knowledge, except as to matters which are herein stated on information and belief, 

and as to those matters, I believe them to be true. 

The foregoing instrument was acknowledg&efore me this =day I(;! 7 9  ! do0 7 

Notary PuMio - Arlzona 
MARlCOPA COUNTY 

My Commission Expires 
SEPTEMBER 16,2009 

% d t u c 4 - m + k  
frjotary Public 


