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CASE 02-W-0056 - Petition of Long Island Water Corporation for
Permission to Defer Expenditures Associated with
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ORDER ADOPTING TERMS OF A JOINT PROPOSAL

(Issued and Effective November 27, 2002)

BY THE COMMISSION:

INTRODUCTION

On December 20, 2001, Long Island Water Corporation,

its parent American Water Works Company, Inc., and the Thames

Water Aqua Holdings GmbH petitioned the Commission pursuant to

Public Service Law (PSL) Section 89-h for authority to transfer
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American Water Work’s stock to Thames.1  Shortly after the

petition was filed, Department of Public Service Staff met in

exploratory discussions with the petitioners to determine

whether settlement negotiations in this case would be

worthwhile.  In accordance with the requirements of

16 NYCRR 3.9, the parties’ subsequent settlement efforts proved

to be successful.

On October 3, 2002, Long Island Water, American Water

Works, Thames, and Staff submitted a Joint Proposal with the

terms and conditions they believe the Commission should use to

authorize Thames' acquisition of American Water Works' stock.

The Joint Proposal also addresses the provisions of the existing

Long Island Water rate plan and proposes to extend them by

twenty months.

Notice of the Joint Proposal was issued on October 10,

2002 and the public was provided an opportunity to submit

comments in this proceeding.  The proponents of the Joint

Proposal filed statements supporting their specific proposals;

however, no other comments nor any opposition have been

received.

THE TERMS AND CONDITIONS
CONTAINED IN THE JOINT PROPOSAL

The Joint Proposal states that the transfer of the

Long Island Water Corporation and the American Water Works to

Thames would be in the public interest.  It also states that

safe and adequate water service will continue to be provided to

                    
1 The December 2001 petition claims the Commission could

disclaim its jurisdiction over a corporate stock acquisition
at the parent company level.  In any event, the petitioners
have urged us to act expeditiously and favorably on their
petition.
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Long Island’s customers with the proposed modifications of the

rate plan that was adopted in 1998 and first modified in 1999.2

First, the Joint Proposal would extend the current

rate plan an additional twenty months, from July 2003 to March

2005.  Consequently, Long Island Water would not be expected to

obtain any general rate increase or base rate tariff adjustments

during the extension.

Next, the Joint Proposal would modify the plan’s

provisions for property tax changes, an insurance company

"refund," the installation of new facilities, security measures,

and the consolidated telephone call center and financial

services center that the American Water Works subsidiaries will

share.

Local property taxes would continue to be projected at

the same level as before; however, for the extension period the

company would be permitted to recover a slightly greater amount

of any taxes it incurs above the estimate--85% rather than the

prevailing 80%.  With respect to certain funds Long Island Water

received when its insurance carrier was converted from a mutual

insurance company to a corporation, the funds will be applied

over ten years to the company’s Revenue Adjustment Clause to

reduce the company's reconciliation target by $73,900 per year.

Long Island Water is installing iron removal

facilities at three water production plants.  Its revenue

requirements are expected to increase by up to $1.1 million for

the two facilities that should be completed and placed into

service during the extended term of the rate plan.  Accordingly,

the Revenue Adjustment Clause reconciliation target will be

increased by the cost of these facilities (up to a total of $1.1

million) when they go into service.3

                    
2 Case 98-W-0475, Long Island Water Corporation, Order

Allocating Property Tax Refunds and Establishing Rate Plan
(issued October 28, 1998); Cases 99-W-0244, et al., American
Water Works Company, Inc., National Enterprises Inc. and Long
Island Water Corporation, Order Approving Acquisition and
Modifying Multi-Year Rate Plans (issued June 25, 1999).

3 The rate recognition of the capital costs for these projects
is limited to $7.7 million.
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Long Island Water’s RAC reconciliation target will

also increase by $100,000 to permit the company to recover the

costs it incurs for security measures needed to better protect

the waterworks.  The Joint Proposal would increase the RAC

reconciliation target by another $125,700 to permit recovery,

over ten years, of Long Island Water’s share of the costs for

the telephone call center and financial services center American

Water Works is providing its subsidiaries.

Should the company obtain excess earnings during the

twenty-month extension, customers and stockholders will share

them in equal proportions above 10.4% and up to 11.0%.  Over

11.0%, customers will receive 75% and shareholders will obtain

25%.  The earnings sharing calculation for the three-year period

from April 2002 to March 2005 will be performed on a composite

basis.

SUPPORTING STATEMENTS

The Petitioners

The petitioners consider the proposed merger, and the

acquisition of the American Water Works stock by Thames, to be

in the public interest.  They state that the new affiliation of

these companies will provide Long Island Water and its customers

substantial advantages, including the benefit of Thames’

expertise in the water utility industry and better access to

capital.  The petitioners point out that Thames has vast

holdings in England, Europe, Asia, and elsewhere.  They believe

Long Island Water can specifically benefit from Thames’ ability

to provide security for water facilities and the firm’s ongoing

research and development programs.

As to Long Island Water’s rate plan, the petitioners

support an extension of the stable rates that customers have

enjoyed for several years.  They support, as well, the terms

addressing new facilities, services and security measures,

property taxes, and the one-time payment the company obtained.

In sum, the petitioners claim the proposed merger and

stock acquisition has no adverse consequences for the Long

Island Water customers, employees, or the company’s ongoing
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operations and finances.  And, with the benefits listed above,

the petitioners believe an ample basis exists for the Commission

to adopt the Joint Proposal’s terms and to approve the Thames

acquisition.

Staff

Staff also supports the Joint Proposal and believes

its provisions will serve the public interest.  Staff points out

that an extension of the current rate plan will shield customers

from a base rate increase and provide them some of the synergies

that the merger and acquisition should achieve.  Staff

specifically supports the proposed modifications to the

company’s Revenue Adjustment Clause to cover the iron removal

facilities that will improve water clarity and quality; the

security measures that will protect the integrity of the water

works; and permitting the company to share in the efficiency of

American Water Works' consolidated customer service and

financial services.  Staff also favors the Joint Proposal’s

capture of a significant one-time payment Long Island Water

obtained from its insurance company; its treatment of local

property tax matters and potential excess earnings; and, its

requirement that Long Island Water participate in a regulatory

proceeding concerning utility company cash management practices.

DISCUSSION AND CONCLUSION

Initially, we note that the Joint Proposal’s terms are

unopposed and the proposals in this case have not elicited any

adverse comments from the public.  No potentially interested

party has chosen to participate in these proceedings either

after notice of the procedures Staff employed to review the

December 2001 merger and stock acquisition petition, or after

notice of the Joint Proposal we are considering here.

In any event, we have fully examined the December 2001

petition and the October 2002 proposal and we find that Thames’

plan to acquire the stock of American Water Works and Long

Island Water is acceptable and in the public interest with the

Joint Proposal terms we are adopting.
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Thames is the water utility arm of an international

firm with vast holdings in 44 countries.  This business

organization provides water service to over 43 million

customers.  It has an acceptable financial standing and it is

therefore reasonable to expect that American Water Works’ and

Long Island Water’s affiliation with Thames will provide them

better access to capital markets on favorable terms.  It is also

reasonable to believe that this organization will provide its

American affiliates and subsidiaries the benefits of the

knowledge, research and development it acquires elsewhere.  From

the information we have obtained about Thames, we do not foresee

any detriment to Long Island Water customers from the proposed

merger and acquisition.  In particular, the petitioners have

provided their assurances that Long Island Water's ratepayers

will not be asked to pay any transaction costs or any

acquisition premium.4

Long Island Water's customers have enjoyed stable

rates since 1997.  With the submission of Thames' acquisition

proposal, the time became ripe for Staff to examine Long Island

Water’s recent performance and determine whether the existing

rate plan should be extended.  The results of Staff’s

examination are reflected in the terms presented here to extend

the existing rate plan by another twenty months.

We have examined the specific provisions offered to

extend the rate plan and we find them acceptable.  The annual

costs for two new iron removal facilities, and those for better

security, and the combined customer calling center and financial

services center, should be addressed by the operation of the

company’s Revenue Adjustment Clause.  We also adopt the proposed

ten-year amortization of the insurance company proceeds that

will be used to offset some of the company’s other costs.  We

can also adopt the Joint Proposal’s treatment of local property

taxes, which is similar to our action in a recent proceeding

involving another water company, and the proposed excess

earnings provisions.

                    
4 Case 01-W-1949, Joint Petition (dated December 20, 2001) ¶33.
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Accordingly, we will adopt the terms and the

provisions of the Joint Proposal and shall require that they be

put into effect.

The Commission orders:

1.  The Joint Petition submitted by Long Island Water

Corporation, American Water Works Company, Inc. and Thames Water

Aqua Holdings GmbH, dated December 20, 2001 is granted.

Consent, permission and approval, pursuant to Public Service Law

Section 89-h, is hereby granted for Thames Water Aqua Holdings

GmbH to acquire the stock of the American Water Works Company,

Inc.

2.  The terms, conditions and provisions of the

October 2, 2002 Joint Proposal attached to this order, modifying

and extending Long Island Water Corporation's multi-year rate

plan, are adopted and hereby incorporated and made a part of

this order.

3.  This proceeding is continued.

By the Commission,

(SIGNED) JANET HAND DEIXLER
Secretary
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APPROVAL OF AN AGREEMENT AND PLAN OF MERGER
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INTRODUCTION

On December 20, 2001, Long Island Water Corporation (“Long Island Jvater”),

&nerican  Tvater Works Company, Inc. (“American”), Thames Water Aqua Holdings GmbH

(“Thames Hoidings”) and Apollo Acquisition Company (“Acquisition Co.“) (collectively

“Petitioners”) filed a Joint Petition pursuant to Public Service Law Section 89-h seeking New
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York State Public Service Commission (“Commission”) approval of the purchase of the stock of

American. As described in detail in the Joint Petition, RWE Aktiengesellschaft (“RWE”),

American, Thames Holdings and Acquisition Co. entered into an Agreement and Plan of Merger

(“Agreement”). X copy of the Agreement is attached hereto as Exhibit A.

The Agreement provides that Acquisition Co. shall be merged,with  and into
-.

American, the parent of Long Island Water. Upon completion of the transaction, Acquisition Co.

will dissolve and American shall be the surviving corporation. In the Joint Petition, the

Petitioners respectfully requested:

A) That the Commission issue an Order (i) approving the transaction
contemplated in the Agreement; and (ii) authorizing Thames Holdings,
RWE or any similarly situated corporation [Thames Water Aqua US
Holdings, Inc.] to acquire indirect control of Long Island Water through
the acquisition of the capital stock of American, pursuant to Section 89-h;’
and (iii) detexminin g that no further approval of the Commission is
required with regard to the Agreement; and

W That the Commission expedite the processing of this request in
order to permit the transaction to proceed as soon as reasonably possible
given the desire to close the transaction and proceed to achieve the
benefits of the transaction which are likely to be achieved by the
combining of the best practices of Thames and American.

On December 7,2001,  an exploratory discussion was held at the Commission’s

offices in Albany, New York to identify  interested parties and to explore the feasibility of a

negotiated outcome of this proceeding. Pursuant to Section 3.9 of the Commission’s regulations

( 16 NYCRR $ 3.9),  a Notice of Intention to Enter Into Settlement Discussions was filed with the

Secretary to the Commission on April 2,2002  and served on all parties to the two most recent

proceedings affecting rates of Long Island Water. No parties besides Staff of the New York

’ The Joint Petition notes that Amexican  would be owned directly by Thames Holdings or by an intermediary
holding company which would be owned directly by Thames Holdings. The intermediary holding company,
Thames Water Aqua US Holdings, Inc.. has been formed. Thames Water Aqua US Holdings, inc. is a
Delaware corporation. .A  schematic of the post-merger organizational srmcture  is attached hereto as E.xhibit  B.

2
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State Department of Public SeEice  (“Staff’) expressed interest in the settlement discussions.

Settlement discussions began on April 16,2002. Several meetings between Staff and the

Petitioners culminated in the execution of this Joint Proposal.

As a result of the discussions, Staff and the Petitioners agreed that the stock

acquisition and the Agreement and Plan of Merger are in the public interest. Staff and the

Petitioners also agreed that the relief requested in the Joint Petition should be granted by the

Commission. Furthermore, in conjunction with the acquisition, the parties have agreed to a

twenty-month extension of Long Island Water’s current Rate Plan and other terms and conditions

as set forth herein.

I. THE PARTIES

The parties to this Joint Proposal are Long island Water, American, Thames

Holdings, Acquisition Co. and Staff (the “Parties”). Long Island Water is a wholly-owned

subsidiary of American and a regulated water-works corporation in New York. Long Island

Water currently provides service pursuant to a multi-year Rate Plan adopted by the Commission

on June 25, 1999.2  The multi-year Rate Plan modified in part and extended Long Island Water’s

Rate Plan adopted by the Commission on October 28, 1998 (collectively the “Long Island Water

Rate Plan”).’

7

- See  Cases 99-W-0244 et al. - Joint Petition of American Water Works Comnanv. Inc. and National Entemnses
Inc. for ADDrOVal.  &Gto  Public Service Law Sectron  89-h. of the Acauisition by American Water Works
Comnanv. Inc. of All the Outstandmg  Shares of Common Stock of Sational Entemrises, Inc., Order Approving
Acquisition and Modifying Multi-Year Rate Plans (June 25, 1999).

See Case 98-W-0475 - Petition of Lone Island Water Corporation for Apnroval.  Pursuant to Public Service Law
Section 113(2) of a ProDosed  Allocation of a $2.2 11 .OOO Tax Refund From Nassau County,  Order Allocanng
Property Tax Refunds and Establishing Rate Plan (October 28, 1998).

3



II. TERMS OF JOINT PROPOSAL

A. The terms of the Long island Water Rate Plan shall remain in full force

2nd effect unless specifically proposed to be changed or modified herein.

1 . The Parties hereby agree and recommend that the expiration dateTerm.

oi rhe Long Island Water Rate Plan be extended from July3 I,2003 through &larch 3 1,2005.

97th this extension, customers of Long Island Water will enjoy the benefits of eight years and

&\-en  months (i.e., from May 2, 1996 through March 3 1,2005)  during which Long Island

\\‘ater’s  rates have been and will remain constant, with the exception of a rate reduction in 1998.

As a result of the Commission’s adoption of this Joint Proposal and extension, the

terms and conditions of the existing Long Island Water Rate Plan are effective through March

I 1. 2005. Except as otherwise permitted under the Long Island Water Rate Plan, Long Island

IJ-ater  will not be permitted to increase rates through a general rate increase prior to

April 1.2005. Thus, Long Island Water customers will not see a base rate tariff adjustment.

3-. Prouertv Tax Reconciliation. The reconciliation of property taxes will

\xr\’ depending on the period covered, as described in more detail in the following subdivisions.

a. Through July 3 1.2003 - The projected level of property taxes will

continue to be the S 11,959,72 1 that is currently employed in the Long Island Water Rate Plan.

Tllrough  July 31,2003,  Long Island Water will continue to defer for subsequent recovery

rhrough the Revenue Adjustment Clause (“RAC”) 80% of any property taxes above the projected

is\-zi. and the remaining 20% will be borne by stockholders. For the same period. Long Island

\Varer  will defer and return to customers through the UC 100% of any decrease in property

taxes from the projected level.
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b. August I,2003  through -March 3 I,2005  - The projected level of property

taxes will continue to be the S11,959,721  that is currently employed in the Long Island Water

Rate Plan. For the period August 1, _7003 through -March 31,2005  , Long Island Water will defer

for subsequent recovery through the MC 55%  of any property taxes above the projected level,

and the remaining 15% will be borne by stockholders. For the same period, Long Island Water

will defer and return to customers through the MC  100% of any decrease in property taxes from

the projected level.

3. Iron Removal Facilities. Long Island Water hereby formally contirms  its

commitment to proceed with the installation of iron removal facilities at Plants 12, 22 and 24,

with the iron removal facilities at Plants 12 and 24 scheduled to be placed in service during the

term of the Joint Proposal. The increase in revenue requirement associated with the installation

of iron removal facilities at Plants 12 and 24, up to S 1.1 million, will be recovered by raising the

RAC reconciliation target level by a commensurate amount (i.e., by S I. 1 million), timed to the

in-service dates of the iron removal facilities. No more than $7.7 million in capital costs will be

reflected in rates.

4 . Incremental Securitv  Costs. To permit Long Island Water to recover an

increase in revenue requirement associated with incremental, security-related activity, the RAC

reconciliation target will be increased by SlOO,OOO  effective on the date of the Commission’s

approval of this Joint Proposal. This resolves the Long Island Water pending petition in Case

02-W-0056.

5. Call Center/Shared Financial Services. The costs incurred, and to be

incurred. relating to American’s consolidation of the Call Center and Shared Financial Services

function are the subject of a pending deferred accounting petition in Case 02-W-0054. As of

5
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December 3 1,2002.  Long Island Water expects that it will have deferred about S1,257,000  of

such costs. Those costs will be amortized over a ten-year period. In resolution of Case

02-W-0054. to permit Long Island Water to recover fully the increase in revenue requirement

associated with the Call Center/Shared Financial Services function,  the UC reconciliation target

will be increased by S125.700  effective on the date of the Commission’s approval of this Joint
. .

Proposal.

6. Demutualization Pavment. In August 2001, Long Island Water received a

one-time demutualization payment due to a prior workers’ compensation carrier converting from

a mutual insurance company to a corporation. Long Island Water agrees to treat such one-time

payment as a deferred credit to be amortized over a ten-year period by decreasing the RAC

reconciliation target by S73,900  effective on the date of the Commission’s approval of this Joint

Proposal. The one-time demutualization payment, which was received in August 2001, will not-

be included in the earnings sharing mechanism for the rate year ending March 2002.

7. Earnings Sharing Mechanism. For the period August 1,2003  to March

3 1.2005, the eamings sharing threshold for Long Island Water remains at 10.4%. All earnings

between 10.41% and, up to and including, 11 .O% will continue to be shared 50%/50%  between

customers and stockholders. Earnings above 11 .O% will continue to be allocated on the basis of

75% to customers and 25% to stockholders. The Parties agree and propose that the earnings

sharing calculation adopted by the Commission in Case 99-W-0244 be amended to provide that

the Long Island Water earnings will be calculated for the three year period, April I,2002

through March 3 1,2005.  on a composite basis.

8. Cash Management Practices. Long Island Water agrees to abide by any

future generic Commission order regarding cash management practices.

6



9 . Public Interest. The Parties agree that the stock acquisition and the

Agreement and Plan of Merger will bring numerous benefits as provided in detail in the Joint

Petition filed on December 20,2001 in this proceeding. The Parties agree that the public interest

will be promoted through the approval of the stock acquisition and the ,+greement  and Plan of

Merger. The Parties, therefore, request that the Commission grant the relief requested in the

Joint Petition.

III. LEGISLATIVE, REGULATORY OR RELATED ACTIONS

If any law, rule, regulation, order or other requirement (or any repeal or

amendment of an existing rule, regulation, order or other requirement) of the state, local or

federal government results in a change in Long Island Water’s annual operating expenses

(including income or other federal tax expenses) not anticipated in the forecasts on which the

rates are based and that would materially reduce or increase annual earnings, Long Island Water

will defer the full effect of any such expense change, with any such deferrals to be reflected in

rates in such manner as is determined by the Commission.

IV. PROVISIONS NOT SEVERABLE

It is understood that this Joint Proposal represents a negotiated resolution of

numerous issues. Each provision of this Joint Proposal is in consideration and support of all the

other provisions herein, and is expressly conditioned upon acceptance of ail others by the

Commission. To the extent that the Commission fails to approve this Joint Proposal in its

entirety and in accordance with its terms, then the parties to this Joint Proposal shall be free to

pursue their respective positions in this proceeding without prejudice and upon reasonable notice

to the other parties.



. I

V. PRECEDE- EFFECT

The provisions of this Joint Proposal apply solely to and are binding only in the

context of and for purposes of this Joint Proposal. None of the terms and provisions of this Joint

Proposal and none of positions taken herein by any party may be referred to, cited or relied upon

by any party in any fashion as precedent in any other proce+ing  before the Commission or any

other regulatory agency or before any court of law, except in fktherance of the results and

purposes of this Joint Proposal.

VI. DISPUTE RESOLUTION PROCESS

In the event of any disagreement over the interpretation of this Joint Proposal or

the implementation of any of the provisions of this Joint Proposal, which cannot be resolved

informally among the parties: the parties promptly shall confer  and in good faith attempt to

resolve such disagreement. If any such disagreement cannot be resolved by the parties, the

matter shall be submitted to an Administrative Law Judge (“AU”)  designated by the Chief ALJ

for a determination  on an expedited basis using such procedures as the ALJ decides are

appropriate under the circumstances. Within fifteen (15) days f&m  the ALJ’s  decision, any party

may petition the Commission for relief from the ALJ’s determination on any disputed matter.

8
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VII. COUNTERPARTS

This Joint Proposal may be executed in counterpart originals, and shall be binding

on each signatory party when the counterparts have been executed.

Agreed to as of this fday of &&&  2002

hJN&
New York State
Department of Public Service

By: David R. Van Or-t,  Esq.
Staff Counsel

Long Island Water Corporation and
American Water Works Company, Inc.

By: Robert J. Gal10
President of Long Island Water Corporation

Thames Water Aqua Holdings GmbH

By: James McGivem
Managing Director

Apollo Acquisition Company

By: Ronald E. Walsh
Secretary

‘a-76828.2

9
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VII. COUNTERPARTS

This Joint Proposal may be executed in counterpart originals, and shall be binding

on each signatory party when the counterparts have been executed.

Agreed to as of this L day of &&&,  2002d-

New York State
Department of Public Service

By: David R. Van Ort, Esq.
Staff Counsel

Am&an  Wate&&Zompany,  Inc.

By: Robert J. Gal10
President of Long Island Water Corporation

-

Thames Water Aqua Holdings GmbH

By: James McGivem
Managing Director

Apollo Acquisition Company

By: Ronald E. Walsh
Secretary

AL-76828.2
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VII. COUNTERPARTS

This Joint Proposal may be executed in counterpart originals, and shall be binding

on each signatory party when the counterparts have been executed.

St-Agreed to as of this L day of ,2002

New York State
Department of Public Service

By: David R. Van Ott, Esq.
Staff Counsel

Long Island Water Corporation and
American Water Works Company, Inc.

By: Robert J. Gallo
President of Long Island Water Corporation

By: James McGivem
Managing Director

Apollo Acquisition Company

By: Ronald E. Walsh
Secretary

r-X-76828.2
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VII. COUNTERPARTS

This Joint Proposal may be executed in counterpart originals. and shall be binding

on each signatory party when the counterparts have been executed.

Agreed to as of this L day of && J/I ,X02s+ a

New York State
Department of Public Service

. .

By: David R. Van Ort, Esq.
Staff Counsel

Long Island Water Corporation and
American Water Works Company, Inc.

By: Robert J. Gal10
President of Long Island Water Corporation

i

Thames  Water Aqua Holdings GmbH

By: James McGivem
Managing Director

Apollo Acquisitioh  Company

By: RonaidE. Walsh
SeCllZtary

AL-76828.2
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EXECUTION COPY

AGREEMENT AND PLAN OF MERGER

Among

RWE AKTIEiNGESELLSCHAFT,

THAMES WATER AQUA HOLDINGS GMBH,

APOLLO ACQUISmON  COMPANY

ancl

AMERICAN  WATER WORKS COMPANY, MC.

Dated as of September 16,2OOl
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AGREEMENT AND PLAN OF MERGER dated as of September 16,2001,  by
and among RWE AKTIENGESELLSCHAFT, a company organized under the laws of the
Federal Republic of Germany (“Guarantor”), THAMES  WATER AQUA HOLDINGS GMBH,  a
company organized under the laws of the Federal Republic of Germany and a wholly owned
subsidiary of Guarantor (“Parent”), APOLLO ACQUISITION COMPANY, a Delaware
corporation and a wholly owned subsidiary of Parent (“Sub”), and AMERICAN WATER
WORKS COMPANY, INC., a Delaware corporation (the “Company”).

WHEREAS the Board of Directors of each of the Company and Sub has approved
and declared advisable, the Supervisory Board of Guarantor has approved and deemed advisable,
and the Managing Directors of Parent have approved and declared advisable, this Agreement and
the merger of Sub with and into the Company (the “Merger”), upon the terms and subject to the
conditions set forth in this Agreement, whereby each issued and outstanding share of Common
Stock, par value $1.25 per share, of the Company (the ‘Company Common St&‘) not owned
by Parent, Sub or the Company, other than the Appraisal Shares (as defined in Section 2.01(d)),
will be converted into the right to receive $46.00 in cash;

WHEREAS simultaneously with the execution and delivery of this Agreement,
Parent and certain stockholders of the Company (the “Specified Company Stockholders”) are
entering into a voting agreement (the “Company Voting Agreement”) pursuan t to which the
Specified Company Stockholders are agreeing to take certain actions in furtherance of the
Mergeq  and

WHEREAS Guarantor, Pare& Sub and the Company desire  to make certain
representations, warranties, covenants and agreements in connection with the Merger and also to
prescribe various conditions to the Merger.

NOW, THEREFORE, in consideration of the foregoing and the representations,
warranties, covenants and agreements set forth herein, the parties hereto agree as follows:

ARTICLE I

The Merger

SECTION 1 .Ol. The Merger. Upon the terms and subject to the conditions set
forth in this Agreemen&  and in accordance with the Delaware General Corporation Law (the
“DGCL”),  Sub shall be merged with and into the Company at the Effective Time (as defined in
Section 1.03). At the Effective Time, the separate corporate existence of Sub shall cease and the
Company shall continue as the surviving corporation (the “Surviving Corporation”) and shall
succeed to and assume all the rights and obligations of Sub in accordance with the DGCL.

SECTION 1.02. Closing. Upon the terms and subject to the conditions set forth
in this Agreement, the closing of the Merger (the “Closing”) shall take place at 11 :OO  am., New
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York time,  on the second business day after the satisfaction or waiver of the conditions set forth
in  Article Vl (other than those that by their terms cannot be satisfied until the time of the
Closing), at the offices of Cravath, Swaine & Moore, 825 Eighth Avenue, New York, New York
10019, or at such other time, date or place agreed to in writing by Parent and the Compaq
provided, however, that if all the conditions set forth in Article VI shall not have been sati&d
or waived on such second business day, then the Closing shall take place on the first business
day on which all such conditions shall have beeu  satisfied or waived. The date on which the
Closing occurs is referred  to in this Agreement as the “‘Closing Date.”

SECTION 1.03. Effective Tie.  Upon the terms and subjek  to the conditions
set forth in this Agreement, as soon as practicable on or afkr the Closing Date, a certificate of
merger or other appropriate documents (in any such case, the “Certificate of Merge?) shall be
duly prepared and executed by the parties in accordance with the relevant provisions of the
DGCL and filed with the Secretary  of State of the State of Delaware. The Merger shall become
effective upon the filing of the Certificate of Merger with the Secmtary  of State of the State of
Delaware or at such subsequent time or date as Parent and the Company shall agree and specify
ia the Certificate of Merger. The time at which the Merger becomes efktive  is referred to in
this Agreement as the “Effective Time.”

SECTION 1.04. Effects of the Merzer.  The Merger shall have the effects set
forth in Section 259 of the DGCL

SECTION 1.05. Certificate of Incornoration  and Bv-laws. (a) The Restated
Ceftificate  of Incorporation of the Compauy shall be amended at the Effective Tie  to read in
the form  of Bxhibit  A and, as so amended, such Restated Certificate of Incorporation shall be the
Restated Certificate of Incorporation of the Sunriving Corporation until thereafk changed or
amended as provided therein or by applicable law.

(b) The By-laws of Sub as in effect  immediately prior to the Efktive Time
shall be the By-laws of the Surviving Corporation until thereafk  changed or amended as
provided therein or by applicable law.

SECTION 1.06. Directors. (a) The directors of Sub immediately prior to the
Effkctive Time shall  be the directors of the Surviving Corporation until the earlier of their
resignation orremoval or until theirrespective  successors are duly elected and qualified, as the
casemaybe

(b) Guarantor shall take all necessary action to cause J. James Barr to be
elected as a dire&r,  as of the Effective Time, of Thames Wats  Plc (‘Tharnes”).

(4 Guarantor shall take all necessary action to cause Marilyn Ware to be
elected as a member, as of the Effective Time, of the Thaxnes  Watcz  Jntemational
Advisory Council.
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SECTION I .07. Officers. The officers of the Company immediately prior to the
Effective Time shall be the  officers of the Surviving Corporation until the earlier of their
resignation or removal or until their respective successors are duly, elected and qualified, as the
case may be.

ARTICLE II

Conversion of Securities

SECTION 2.01. Conversion of Cauital Stock. At the Effective Time, by virtue
of the Merger and without any action on the part of the holder of any shares of capital stock of
the Company or Sub:

(a) Capital Stock of Sub. Each issued and outstanding share of common stock
of Sub shall be converted into and become one i%lly  paid and nonassessable  share of
common stock, par value $1 .OO  per share, of the Surviving Corporation.

t-w Cancelation  of Tream  Stock and Parent-Owned Stock Each share of
Company Common Stock that is owned by the Company, as treasury  stock, or by Parent
or Sub immediately prior to the Effective Time shall automatically be canceled and shall
cease to exist and no consideration shall be delivered or deliverable in exchange therefor.

(4 Conversion of ComDanv  Common Stock. Each share of Company
Common Stock issued and outstanding immediately prior to the Effective Time (other
than shares to be canceled in accordance with Section 2.01 (b) and the Appraisal Shares)
shall be converted into the right to receive $46.00 in cash without interest (the “Merger
Consideration”). At the Eff&tive Time all such shares shall no longer be outstanding and
shall automatically be canceled and shall cease to exist, and each holdn of a certificate
that immediately prior to the Effective Time represented any such shares (a “Certificate’~
shall cease to have any rights with respect thereto, except the right to receive the Merger
Consideration and any. dividends declared and unpaid thereon payable to holders of
record thereof as of a record date preceding the Effective Time. Following the Effective
Time, upon mender  of Certificates in accordance with Section 2.02, the Surviving
Corporation shall pay to the holders of Certificates as of the Effective Time any unpaid
dividends declared in respect of the Company Common Stock with a record date prior to
the Effective Time and which remain unpaid at the Eff&ve  Time, including the “‘stub
period” dividend referred to in Section 4.01(a)(i)(x)(C).

(d) &r>raisal  Ri&ts. Notwithstanding anything in this Agreement  to the
contrary, shares (the “Appraisal Shares”) of Company Common S&k issued and
outstanding immediately prior to the Effective Time that are held by any holder who  is
entitled to demand and properly demands-appraisal of such shares pursuant to, and who
complies in all respects with, the provisions of Section 262 of the DGCL  (“Section 262”)
shall not be converted into the right to receive the Merger Consideration as provided in
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Section 2.01(c),  but instead such holder shall be entitled  to payment of the fair value of
such  shares  in  accordance with the provisions of Section 262. At the Effkctive  Time, all
Appraisal Shares shah no longer be outstanding and shall automatically be canceled and
shall  cease to exist, and each holder of Appraisal Shares shah  cease to have any rights
v&h respect  tlmeto,  except the ,tigbt  to receive the fair value of such shares in accordance
with  the provisions of Section  262. Notwithstanding the foregoing if any such holder
shall  fail  to perfect  or otherwise shall waive, withdraw or lose the right to appraisal under
Section 262 or a court of competent jur@diction  shall detezmine  that such holder is not
entitled  to the relief provided by Section 262, then the right of such holder to be paid the
fair  value of such holder’s Appraisal Shares under Section 262 shall cease and each  such
Appraisal  Share shall be deemed to have been convmed a! the Effective Time into, and
shall  have become, the right to receive the Merger Consideration  as provided in Section
2.01(c).  The Company shall s-e  prompt notice to Parent of any demands for appraisal
of any &ares of Company Common Stock, and Parent shall  have the right to participate
in and direct all negotiations and proceedings with respect to such dunan&. Prior to the
Effective Time, the Company shall  not, without the prior written consent of Parent, make
any payment with respect to, or settle  or offer to settle, any such demands, or agree to do
any of the foregoing

SECTION 2.02. Exchanee  of Certificateq.  (a) Pavinp Aecnt. Prior to the
Effkktive Time, Parent shall designate a bank or trust company reasonably  acceptable to the
Company to act as agent far the payment of the Merges  Consideration upon m of
Certificates (the ‘Paying Agent”). Parent shall take all steps newssary  to enable, and shall
cause,  the Surviving  Coqoration  to provide to the Paying Agent immediateiy  fbllowing  the
Effective Time all the cash necessary to pay for the shares of Company Common Stock
converted into the right to receive the Merger Consideration pursuant to Section 2.01(c),  plus any
amounts payable in respect of unpaid dividends declared in respect of the Company Gammon
Stock with a record date prior to the Effective Time and which remain unpaid at the Effective
Time, including the “stub peziod”  dividend refd  to in Section 4.01(a)(i)(x)(C)  (such cash ’
being hereinafter referred to as the “Exchange Fund”).

(b) Exchange Procedure. As soon as reasonably practicable tier  the
Effective  Time, the Paying Agent shall mail to each hold= of record of a certificate  (i) a
form of Ietta of transmittal (which shall specie  that delivery &ail be ei%cted,  and risk
of loss and title to the Certi&ates  held by such  m shall pass, only upon proper
delivay of the Certificates to the  Paying Agent and shall be in customary f;jimandhwe
such other provisions as Parent may reasonably specify) and (ii) instru&ons  far use in
ef&cting  the surrender of the Certificates in  exchange far the Merger Considcmtion.
Upon surrenda  of a Certificate for canceiation  to the Paying Agent or to such other agent
or agents as may be appointed by Parent, together with such 1~ of transmittal, duly
completed and validly  executed, and such other documents as may reasonably be
required by the Paying Agent, the holder of such &t&ate  shall  be entitled to receive in
exchange thcrcfa the amount of cash payable in respect of the shares farmaly
represented by such Cert%cate  pursunt  to Section 201(c),  and the Certificate so
surrendered shall  forthwith be-canceled. Ip the eventof  a tmnsfk-fowne&ip  of
Company Commou  Stock that is not registered in the stock transfer  hooks of the

- /-..- ---r. . .-
. .
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Company, the proper amount of cash may be paid in exchange therefor  to a person other
than the person in whose name the Certificate so surrendered is registered if such
Certificate shall be properly endorsed or otherwise be in proper form  for transfer and the
person requesting such payment shall pay any transfer or other taxes required by reason
of the payment to a person other than the registered holder of such Certificate or establish
to the satisfaction of Parent that such tax has been paid or is not applicable. No interest
shall be paid or shall accrue on the cash payable upon surrender of any Certificate.

w No Further Ownershin  Rights  in Comnanv Common Stock. AII cash paid
upon the surrender of a Certificate in accordance with the terms of this Article II shall be
deemed to have been paid in full satisfaction of all rights pertaining to the shares of
Company Common Stock formerly represented by such Certificate. At the close of
business on the day on which the Effective Time occurs the stock transfer books of the
Company shall be closed, and there shall be no further registration of transfers on the
stock transfer books of the Surviving Corporation of the shares of Company Common
Stock that were outstanding immediately prior to the Effective Time. If, after  the
Effective Time, Certificates are presented to the Surviving Corporation or the Paying
Agent for transfer or any other reason, they shall be canceled and exchanged as provided
in this Article II.

00 Termination of Exchange Fund. Any portion of the Exchange Fund that
remains undistributed to the holders of Company Common Stock for one year after the
Effective Time shall be delivered to the Surviving Corporation, upon demand, and any
holder of Company Common Stock who has not theretofore complied with this Article II
shall thereafter look only to the Surviving Corporation for payment of its claim for
Merger Consideration.

(e) No Liabilitv. None of Parent, the Surviving Corporation or the Paying
Agent shall be liable to any person in respect of any cash delivered to a public official
pursuant to any applicable abandoned property, escheat or similar law. If any Certificates
shall not have been surrendered prior to three years after  the Effective Time (or
immediately prior to such earlier date on which any Merger Consideration would
otherwise  escheat to or became the property of any Governmental Entity (as defined in
Section 3 -01  (d)), any such Merger Consideration in respect thereof shall,  to the extent
permitted by appliwble  law, become the properly of the Surviving Corporation, fke and
clear of all claims or interest of any person previously entitled thereto.

(0 Investment of Exchange Fund. The Paying Agent shall invest any cash
included in the Exchange Fund, as directed by Parent, on a daily basis; provided,
however, that such investments shall be in (i) obligations of or guaranteed by the United
States of America and backed by the full faith and credit of the United States of America,
(ii) commercial paper obligations rated A-l or P-l or better by Moody’s Investors
Service, Inc. or Standard & Poor’s Corporation, respectively, (iii) certificates of deposit
maturing not more than 180 days after the date of purchase issued by a bank organized
under the laws of the United States or any state thereof having a combined capital and



surplus  of at least $5OO,OOO,OOO  or (iv) a money market fund  having assets of at least
$3,000,000,000.  any  interest and other income resulting f&m  such investments shall be
paid to Parent

W Lost Certificates. If any Certifkate shah have been lost, stolen, defaced or
destroyed, upon the making of an aff?davit  of that fact by the person  ckiming such
Certificate to be lost, stolen, defaced or destroyed  and, if reqired  by the Surviving
Corporation, the posting by such person  of a bond in such reasonable amount as the
S\pviving  Corporation may direct as indemnity against any claim that may  be made
against it with respect to such Certificate, the Paying Agent shaiI  pay’in  respect of such
10%  stolen, defaced or destroyed Certificate the Merger Consideration.

01) Withholding Rights.  Parent, the Surviving corporation  OT the Paying
Agent shall be entitled to deduct and withhold any applicable taxes ti the
consideration otherwise payable pursuant to this Agreement to any holder of shares of
company common stock.

SECTION 2.03. Redemution  of Preferred Stack  and Preface  St& On 0~
prior to the date on which the EfTe&ve  Time occurs, but in any event prior to the Effective
Time, the Company shall redeem (the “Stock Redemption”) (i) each issued and outstanding  share
of its Cumulative Prcfked  Stock,  5% Series, par value $25.00  per  share (the -parry  SoA
Curklative  preferred  S&V),  for a redemptkm  price of S25.25 per share plus an amount equal
to full cumulative dividends thereon (as de&xxi  in Section 6 (“Sectian  6”)  ofDivision  A of
Article Fourth of the Restated Certificate of Inaq0ration  of the Campsny,  as amended to the
date of this Agreement) to the redemption date (as defined  in Section 6) and (ii) each issued and
outstanding share of its 5% Cumulative Preface  Stock,  par value $25.00 pa share (the
‘Company 5% Cumulative Preference Stoclr”  and,  together with the C0mpany  5% Cumulative
Preferred Stock and the Company Common  Stock,  the “‘Company Capital Stodr”),  for a
redemption price of $25.00 per share plus an amourn  equal to kll cumulative dividends thereon
(as defined in Se&m  5 (“Section 53 of Division B of Article Fourth of the Restated Certificate
of Iucorporation  of the Company, as amended to the date of this Agreement) to the redemptkm
date (as defined in Section 5) (the redemption price far the Company 5% Cumulative Pref&
Stock and the Company 5% Cumulative Prefmence  Stock  being refti  to as the “Redemptian
Price”).

ARTICIEIII

Reuresentations  and  Warrant&

SECTION 3.01. Rrmresentations  and Warranties of the Conmany . The
Company reprcsurts  and warrants t0 Parent and Sub as follows:

(a) Organization. Starrdine  and Power. Each ofthe  Company and each of its
subsidiaries (as d&ed  in Sectkm  8.03) (i) is duly organized, validly existing and in good
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standing under the laws of the jurisdiction of its organization, (ii) has all  requisite
corporate power and authority to carry on its business as now being conducted and (iii)
except as set forth in Section 3.01 (a) of the disclosure schedule delivered by the
Company to Parent prior to the execution of this Agreement (the “Company Disclosure
Schedule”), is duly qualified or licensed to do business and is in good standing to do
business in each jurisdiction in which the nature of its business or the ownership, leasing
or operation of its properties makes such qualification or licensing necessary, other than
where the failure to be so qualified or licensed or in good standing individually or in the
aggregate would not reasonably be expec:ed  to have a material adverse effect (as de&red
in Section 8.03). The Company has made available to Parent and its representatives true
and complete copies of (A) the Restated Certificate of Incorporation and By-laws of the
Company by reference to the Filed SEC Documents (as defined in Section 3.01(e)),  in
each case as amended to the date of this Agreement and (B)  the minutes of all meetings
of the stockholders, the Board of Directors and each committee of the Board of Directors
of the Company since June 1,1998.

04 Subsidiaries. Section 3.01 (b)(i) of the Company Disclosure Schedule
contains a true and complete list of each Significant Subsidiary (as defined in Section
8.03) of the Company as of the date of this Agreement, including its jurisdiction of
organization, the Company’s interest therein and a brief description of the principal line
or lines of business conducted by each such Significant Subsidiary. Except as set forth  in
Section 3.01(b)(i)  of the Company Disclosure Schedule, ail the issued and outstanding
shares of capital stock of, or other equity or voting interests in, each subsidiary of the
Company as of the date of this Agreement are owned by the Company, by another wholly
owned subsidiary of the Company or by the Company and another wholly owned
subsidiary of the Company, free and clear of all material pledges, claims, liens, charges,
encumbrances and security interests of any kind or nature whatsoever (collectively,
“Liens”), and are duly authorized, validly issued, fully paid and nonassessable. Except
for the capital stock of, or other equity or voting interests in, its  subsidiaries and as set
forth in Section 3.01 (b)(ii)  of the Company Disclosure Schedule, as of the date of this
agreement,  the Company does not own, directly or indirectly, any capital stock of, or
other equity or voting interests in,  any corporation, partnership, joint venture, association,
limited liability company or other entity.

(cl Canital Structure. The authorized capital stock of the Company consists
of(i) 300,000,000  shares of Company Common Stock,  (ii) 1,770,OOO  shares of
Cumulative preferred  Stock, par value S25.00  per share (the “Company Cumulative
Prefared  Stock”), of which 101,777 shares have been designated as Company 5%
Cumulative Preferred Stock, (iii) 750,000 shares of Cumulative Preference Stock, par
value $25.00 per share (the “Company Cumulative Preference Stock”), of which 365,158
shares have been designated as Company 5% Cumulative preference Stock and (iv)
3,000,000  shares of Cumulative Preferential Stock, par value $35.00  per share (the
“Company Cumulative Preferential  Stock”). As of the close of business on September
10,2001,  (1) 99,8  17,628 shares of Company Common Stock (excluding shares held by
the Company as treasury shares) were issued and outstanding, (2) 63,693 shares of
Company Common Stock were held by the Company as treasury shares, (3) 2,232,100
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shares of Company Common Stock were reserved for issuance pursuaut to the
Company’s 2000 Stock Award and Incentive Plan and the Company’s Long-Term
Perfoxmauce-Based  Incentive Plan (such plans, collectively, the “Compaq Stock
Plans”),  of which 905,75  1 shares were subject to outstanding Company Stock Options (as
defined below), (4) the following number of shares of bnpany  Common Stock were
reserved (or registered with the SEC (as defined in  Section 3.01 (d)) for issuance pursuant
to each of the following Company Benefit Plans (as defined below): 876,125 &ares
under the Savings Plan For Employees of American Water Works Company, Inc. aud its
Designated Subsidiaries, 942,157 shares under the Employees’ Stock Ownership Plan of
American  Water Works Company, Inc. and its Designated Subsidiaries, 50,ooO  shares
under the Company’s Deferred Compensation Plan, 10,000 sbarea  under the  Company’s
Director Deferred Compensation Plan and 1,755,049  shares  uuder  the Company’s
Dividend Reinvestment and Stock Rrrchase  Plan (collectively, the  “Other Company
Stock Plans”),  (5) 80,865,863  shares  of Company Common Stock were reserved for
issuance in  connection with the rights  (the ‘Company Rights? issued pursuant  to the
Rights Agreement dated as of February 18,1999,  as amended as of June 1,200O  (as
amended &XII time to time (the “Company Rights Agreement”)), between the  Company
and BankBostonNA  (presently kuown as Fleet National Bauk), as Rights Agent, (6)
101,777 shares of Company 5% Cumulative Preferred Stock were issued aud
outstanding, (7) 365,158 shares of Company 5% Cumulative Preference Stock W-

issued and outstanding, (8)nosharesofCompany~~ativePrefarsdStock(otha
than the Company 5% Cumulative Preferred Stock) were issued aud 0-g  (9) no
shares of Company Cumulative Pref-ce  Stock (other  tbau the  Company 5%
Cumulative Prefhnce  Stock) were issued and outstanding and (10) no shares of
Company Cumulative Preferu~U  Stock were issued aud outstanding, Tbae areno
outstanding stock appreciation rights or other  rights that  are linked to the price of
Company Commou Stock granted under any Compauy Stock Plan whetber or uot granted
in tandem with a related Compauy Stock Option (as defined below). No &ares  of
Company Capital Stock are owned by any subsidiary of the Company. As of the  close of
business on September 10,2001,  there were outstanding options to pur&ase  Company
Common Stock granted uuder the  Company Stock Plans (collectively, the “Company
Stock Optious”)  to purchase 905,751 shares of Company Common Stock with exercise
prices on a per share basis lower than the Merger Cousideratiou,  and the weighted
average exercise price of such Company Stock Options was equal to $23.65. Except as
set forth above, as of the c3ose  of business  on September 10,2001,  no shares of capital
stock 0fl or other  equity or voting interests  iq  the Company, or opti-  warrants  or 0th~~
rights to acquire auy such stock or securities, were issued, reserved  for issuance or
outstanding During the peziod  km September lo,2001 to the  date of&is  Agreement,
(x) there  have been no issuances by the Company of shares  of capital stock ofj  or other
equity or voting interests in,  the Company other  than issuances ofsharcsofCompany
Common Stock pursuant to the exercise of Company Stock Options outstanding an such
dateinaccordancewiththeirtamsasineffectonthedateofthisA~~andO
there have been no issuances  by the Company of options, wanantsOrOtkrightStO
acquiresh~ofcapitalst~arothaequityarvotingintaests~theCampany  All
outstanding shares of capital stock ofthe  Company are~and aUaG&e&atmaybe  issued
pmsuant to the Compauy Stock Plans and Other Company Stock P& will be, when
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issued in  accordance with the terms thereof, duly authorized, validly issued, fully paid
and nonassessable and not subject to preemptive rights. There are no bonds, debentures,
notes or other indebtedness of the Company or any of its subsidiaries, and, except as set
forth above, no securities or other instruments or obligations of the Company or any of its
subsidiaries the value of which is in any way based upon or derived from  any capital or
voting stock of the Company, having in any such case at any time (whether actual or
contingent) the right to vote (or convertible into, or exchangeable for, securities having
the right  to vote) on any matters on which stockholders of the Company or any of its
subsidiaries may vote. Except as set forth above and except as specifically permitted
under Section 4.01 (a) (including as set forth in Section rl.Ol(a)(ii)  of the Company
Disclosure Schedule), there are no Contracts (as defined  in Section 3.01 (d)) of any kind
to which the Company or any of its subsidiaries is a party or by which the Company or
any of its subsidiaries is bound obligating the Company or any of its subsidiaries to issue,
deliver or sell,  or cause to be issued, delivered or sold, additional shares of capital stock
of, or other equity or voting interests in,  or securities convertible into, or exchangeable or
exercisable for, shares of capital stock of; or other equity or voting interests in, the
Company or any of its subsidiaries or obligating the Company or any of its subsidiaries to
issue, grant,  extend or enter into any such security, option, warrant, call, right or
Contract. Except for the Stock Redemption and the redemption terms of any pref&
stock of any of the Company’s subsidiaries and as permitted by Section 4.01(a)(i)(y),
there are not any outstanding contractual obligations of the Company or any of its
subsidiaries to (I) repurchase, redeem or otherwise acquire any shares of capital stock of,

2 or other equity or voting interests in, the Company or any of its subsidiaries as of the date
of this Agreement or (Il)  vote or dispose of any shares of the capital stock of, or other
equity or voting interests in, any of the Company’s subsidiaries as of the date of this
Agreement. The copy of the Company Rights Agreement on file with the SEC (as
delined  in Section 3.01(d))  as an exhibit to the Form 8-A Registration Statement of the
Company filed with the SEC on March 1,1999,  as amended by the amendment thereto
on file with the SEC as an exhibit to the Form 8-A Registration Statement of the
Company filed on June 1,2000,  is complete and cormct.

(4 Author-W  Noncontravention. (i) The Company has the requisite
corporate power and authority to execute and deliver this Agreement and, subject to the
Stockholder Approval (as defined in Section 3.01(n))  and the Company Required
Consents (as defined below), to consummate the transactions contemplated hereby. The
execution and delivery of this Agreement by the Company and the consumm ation  by the
Company of the transactions contemplated hereby have beea  duly authorized by all
necessary corporate action on the part  of the Company and no other corporate
proceedings on the part of the Company are necessary to approve this Agreement or the
Company Voting Agreement or to consummate the transactions contemplated hereby or
thereby subject, in the case of the consummation of the Merger, to obtaining the
Stockholder Approval (assumin8 consurnmation  of the Stock Redemption). This
Agreement has been duly executed and delivered by the Company and constitutes a valid
and binding obligation of the Company, enforceable against the Company in accordance
with its terms. The Board of Directors of the Company, at a meeting duly called  and held
at which all directors of the Company were present, duly and unanimously  adopted
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resolutions (A) approving the Stock Redemption and the Company Voting Agreement
and approving and declaring advisable this Agreement, the Merger and the other
transactions contemplated hereby, (B)  directing that this Agreement be submitted to a
vote at a meeting of the Company’s stockholders and (C) recOmmemiingt.hatthe
Company’s stockholders adopt this Agreement. In its determination of whether  the
Merger is in the best interests of the Ccmpany’s  stockholders, the Board of Directors of
the Company has complied with the provisions  of Article Tenth of the Restated
Certificate of Incorporation of the Company. The execution and delivery of this
Agreement and  the Company Voting Agreement and the consummat&m of the
transactions contemplated hereby and thereby  andcompliance  with the provisions hereof
and thereof  do not and will not conflict with, or result in any violation or breach ofl  or
default (with or without notice or lapse of time, or both) under, or give rise to a right oc
or result in, termination, cancelation  or acceleration  of any obligation or to loss of a
material benefit uuder,  or result in the creation of any Lien  in or upon any of the
properties or assets of the Company or auy of its subsidiaries under, or give rise to any
increased,  additional, accelerated or guaranteed rights or entitlunents under, any
provision of(x) the Restated Certificate of Iucorporation  or By-laws of the Company or
the certificate of incorporation or by-laws (or similar organizational documents) of any of
its subsidiaries, Q subject to obtaining the third party conseuts  set forth in Section
3.01(d) of the Company Disclosure Schedule, any loau or credit agreement, bond,
debenture, note, mortgage, indenture, guarantee, lease or otha ax&act,  agreement,
insbnrment,arranganesltorunderstaDding,whethaaralarwrittes(each,including~
amendmc5ts  thereto,  a “contract”),  to which the Company or any of its subsidiaries is a

i party or any of their reqectke  properk  or assets is subject or (2)  subject  to ohtaining
the Company Required Consents and the receipt of the Stockholder Approval aud the
other matters ref&  to in the following sentence, any (A) statute, law, ordinance, rule or
regulation applicable to the Company or any of its subsidiaries or their respective
properties or assets (“Applicable Law”), (B)judgment,  order or decrecapplicable  to the
Company or any of its subsidiaries or their respective proputies or assets (“Judgment”),
or (C) Permit (as defined  in Section 3.01(h))  other than, in the case of clauses (y)  and (z),
any such conflictq  violations, breaches, defaultq  rights,  losses,  Liens or entitkments that
individually or in the aggregate would not reasonably be expected to have a material
adverse effect No consent, approval, order or authorization of; regktration, declaration
or filing with, or notice to, any domestic or foreign (whetha national, federal,  state,
provincial, local or otherwise) government or any cou&  administrative  agency or
commission orothergovernmental  or regulatory authority or agency (including a state
public utility commidon, state public savice c-ommidonorsinlilarstatertgulatory
body(~a~C”))(eacha”GovamnentalEntity”),is~byorwithrespectto
the Company or any of its subsidiaries in connection with (I) the execution and delivery
of this Agreement  by the Company, (II) the execution and delivery of the Company
Voting Agreement or (Ill) the consummauon  of the transactions contemplated hereby and
thereby or compliance with the provisions hereof and there& except fk (1) the filing of
a premerger  notification and report form by the Company under the Hart-Scott-Rodino
Antitrust Improvements Act of 1976, as amended (the “HSR  Act”), and the rcceip&
termination orexpidon,  as applicable, ofsuch otherapprcrvals  orwaitiug  periods
requid under  any other applicable competition, merger control, antitrnst  or similar law
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or regulation, including, if the Company has completed its acquisition of &urix  North
America Corp. and Azurix  Industrials Corp. prior to the Closing, the competition, merger
control, antitrust or similar laws or regulations of Canada or the Investment Canada Act,
if applicable, (2) the filing with  the Securities and Exchange Commission (the “SEC”‘) of
a proxy statement relating to the adoption by the  Company’s stockholders of this
Agreement (as amended or supplemented f?om  time to time, the “Proxy Statemmt”)  and
such reports under the Securities Exchange Act of 1934, as amended (the “Exchange
Act”), as may be required in connection with this Agreement, the Company Voting
Agreement, the Merger and the other transactions contemplated hereby and thereby, (3)
the filing of the Certificate of Merger with the Secretaxy  of State of the State of Delaware
and appropriate documents with the relevant authorities of other  states in which the
Company or any of its subsidiaries is qualified to do business, (4) any filings required
under  the rules and regulations of the New York Stock Exchange (“NYSE”), (5) such
consents, approvals, orders, authorizations, registrations, declarations, filings and notices
required under Applicable Laws and Judgments of any PUC, (6) such consents,
approvals, orders, authorizations, registrations, declarations, filings and notices required
under Applicable Laws and Judgments of any state departments of public health or
departments of health or similar state regulatory bodies or of any federal or state
regulatory .body  having jurisdiction over environmental protection or environmental
conservation or similar matters (collectively, “Health Agencies”), (7) such consents,
approvals, orders, authorizations, registrations, declarations, filings and notices required
to be obtained from or made to any non-US.  Governmental  Entity due solely to the
identity or involvement of Guarantor, Parent, Sub or any of their  respective subsidiaries
and (8) such  other consents, approvals, orders, authorizations, registrations, declarations,
filings and notices the failure of which to be obtained  or made individually or in the
aggregate would not reasonably be expected to have a material adverse effect. Consents,
approvals, orders, authorizations, registrations, declarations, filings and notices (x)
described (i) in the foregoing clause (5) that are required to be obtained or made by the
Company or any of its subsidiaries and (ii) in the foregoing clause (6) the failure of which
to obtain or make would reasonably be expected to have a material adverse effect  or Q
of any Governmental Entity that would not be required to be obtained or made by the
Company or any of its subsidiaries but for an acquisition of a business or asset by the
Company or any of its subsidiaries that is consummated after  the date of this Agreement
the failure of which to obtain  or make would reasonably be expected to have a material
adverse effect are hereinafter refmed  to as the “Company Required Consents.”

(ii) The Company and the Board of Directors of the Company have
taken all  action necessary  to (A) render the Company Rights inapplicable to the
execution., delivery and performance of this Agreement and the Company Voting
Agreement and to the co~ummation  of the Merger and any acquisition of
Company Common Stock contemplated by Section 4.03(b) and (B) ensure that (x)
neither Parent nor any of its affiliates or associates is or will become an
bbAquixing  Person” (as defined in the Company Rights Agreement) by reason of
the execution, delivery and performance  of this Agreement or the Company
Voting Agreement or by reason of the consumm ation of the Merger or any
acquisition of Company Common Stock contemplated by Section  4.03(b),  (y)



neither a “Distribution Date” nor a ‘Triggering Event” (each as defined  in the
Company Rights Agreement) shall occur by reason of the execution, delivery and
perfommce  ofthis Agreement or the Company Voting Agreement or by reason
oftheco nsununation of the Merger or any acquisition of Company Common
Stock contemplated by Section 4.03(b)  and (z) except as set forth in Section
3.01 (d)(ii)  of the Company Disclosure  Schedule, the Company Rights shall
terminate or be redeemed prior to the Effective Time.

69 SEC Documents. The Company has filed with  the SI$  all  forms, reports,
schedules, statements and other documents required to be filed with the SEC by the
Company since January 1,200O  (together with all information incorporated therein by
reference, the “SEC Documents”). Except as set forth  in Section 3.01(e)  of the Company
Disclosure Schedule, no subsidiary of the Company is required to me any form, report,
schedule, statement or other document with the SEC. As of theirreqective  dates, the
SEC Documents complied in all  material mspects with the requirements of the Securities
Act of 1933 (the %curities  Act”) or the Exchange  Act, as the case may be, and the rules
and regulations of the SEC promulgated thereunder applicable to such SEC Documents,
and none of the SEC Documents at the time they were filed contained any untrue
statement of a material fact or omitted to state a material fact rquired  to be stated therein
or necessary  in order to make the statements therein, in light of the circumstances under
which they were made,  not misleading Except to the extent that information contained
in any SEC Document fited  and publiciy  available  prior to the date of this Agreemat  (a
‘Tiled SEC Document  has been revised or superseded by a later filed  Filed SEC
Document, none of the SEC Documents eontains any untrue statement of a material fbct
oromitstostateamataial~r~tobestated~~ornecessaryinardertomake
the statements therein, in light of the ckums&nces  under which they were made, not
misleadiug.  ‘Ile  hancial  statemats  (including the related notes) inoluded  in the SEC
Documents comply as to form in all  material mspects  with applicable accounting
requirements and the published rules and regulations of the SEC with respect thereto,
have beea prepared in accordance with generally accepted accounting principles in the
United States (UGAAP”)  (excep&  in the case of unaudited statementq  as permitted by
Form 10-Q of the SEC) applied on a consistent basis during the periods involved (except
as may be indicated in the notes thereto) and fairy present in all  material rqects  the
consolidated %ancial  position of the Company and its consolidated subsidiaries as of the
dates thereof and their consolidated results of operations and cash flows far the periods
then ended (subject,  in the case of unandited statements, to normal, recmring year-end
audit adjustments).

(f) absence  of Certain Changes or Events, Since December 31,2OOO,  the
Company and its subsidiaries have conducted theirrqective  businesses only in the
ordinary course consistent with past practice and other than as set forth in the Filed SEC
DOCUIII~S,  there has not been (i)  prior to the date of this Agreema&  any state of facts,
change, developm~  effect, condition or occ~pre~x thatindividnallyorintheaggregate
constitutes, has had, orwouldmasonablybe  expected to have, amaterial  adverse efkct,
(ii) prior to the date of this Agreement, any declaration, setting aside cw payment of any
dividend on, or other distribution  (whether in cash, stock or prqerty) in respect  ofl  any of
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the Company’s or any of its subsidiaries’ capital stock or other equity or voting interests,
except for dividends by a wholly owned subsidiary of the Company to its shareholders
and except for the regular quarterly cash dividend with respect to (w) preferred stock of
the Company’s subsidiaries, in accordance with the terms thereof, (x) the Company
Common Stock in the amount of SO.235 per share, in accordance with the Company’s
past dividend policy, Q the Company 5% Cumulative Preferred Stock in the amount of
$0.3 125 per share, in accordance with the terms thereof, and (z) the Company 5%
Cumulative Preference Stock in the amount of SO.3 125 per share, in accordance with the
terms thereof, (iii) prior to the date of this Agreement, any purchase, redemption or other
acquisition of any shares of capital stock of, or other equity or voting interests in, the
Company or any options, warrants,  calls or rights to aquire such shares or other
interests, (iv) prior to the date of this Agreement, any split, combination or
reclassification of any of the Company’s capital stock or other equity or voting interests
or any issuance or the authorization of any issuance of any Other  securities in respect oc
in lieu of or in substitution for shares of capital stock of, or other equity or voting
interests in, the Company, (v) prior to the date of this Agreement, any material unfunded
liability incurred as a result of any entry by the Company or any of its subsidiaries into,
or any amendment of, any Company Benefit Plan (as defined in Section 3.01(k)),  (vi)
prior to the date of this Agreement, any change in financial or tax accounting methods,
principles or practices by the Company or any of its subsidiaries, except insofar as may
have been required by a change in GASP  or Applicable Law, (vii) except as set forth in
Section 3.Ol(fxvii)  of the Company Disclosure Schedule, prior to the date of this
Agreement, any material election with respect to taxes by the Company or any of its
subsidiaries or any settlement or compromise of any material tax liability or refund or
(viii) prior to the date of this Agreement, any revaluation by the Company or any of its
subsidiaries of any of the material assets of the Company or any of its subsidiaries.

@ Litipation.  Except as set forth in the Filed SEC Documents and except as
set forth in Section 3.01(g) of the Company Disclosure Schedule, there is no suit, claim,
action or proceeding pending or, to the knowledge of the Company, threatened against
the Company or any of its subsidiaries or any of their respective assets that individually
or in the aggregate would reasonably be expected to have a material adverse effect, nor is
there any Judgment of any Governmental Entity or arbitrator outstanding against, or, to
the knowledge of the Company, investigation, notice of violation, order of forfeiture or
complaint by any Governmental  Entity against, the Company or any of its subsidiaries
that individually or in the aggregate would reasonably be expected to have a material
adverse effect.

09 Compliance with Laws. Except as set forth in Section 3.01(h)  of the
Company Disclosure Schedule, and except with respect to Environmental Laws (as
defined in Section 3.01(j)),  the Employee Retirexuent  Income Security Act of 1974, as
amended (‘ZFUSA”),  and taxes, which are the subject of Sections 3.01(j),  3.01(k)  and
3 .O  1 (I), respectively, or as set forth in the Filed SEC Documents, the Company and its
subsidjaries  are in compliance with all Applicable Laws and Judgments of any
Govemmenti  Entity applicable to their businesses or operations, except for instances of
noncompliance that individually or in the aggregate would not reasonably be expected to



hive a material adverse effect Neither the Company nor any of its subsidiaries has
received,  since January 1,2001, a written notice or other written communication alleging
a possible violation by the Company or any of its subsidiaries of any Applicable Law or
Judgmept of any Governmental Entity applicable to its businesses or operations, except
for written  notices or other written ccnmnunications  alleging possiile  violations that
individually or in the aggregate would not reasonably be expected to have a materid
adverse effect. The Company and its subsidiaries have in efkt all material permits,
licenses, variances, exemptions, authorizations, fhnchises, orders and approvals of all
Governmental  Entities (cohctively,  ‘Permits”), necessaq  or advisable far them to own,
Iease or opaate  their properties and assets and to carry on their bushsses  as now
conducted, except for those which the failure to ob&in  individually or in the aggregate
would not reasonably be expected to have a material adverse ef%ct. Neither the
Company nor any of its subsidiaries is in violation ofl  default (with or without notice or
lapse of time or both) under, or event giving to any other person any right of tc., * &OIL,
amendment or cancelation  of, with or without notice or lapse of time or both, any Pamit
of the Company or any of its subsidiaries, except for any such violations, dehlts  or
events that individuaily or in the aggregate would not reasonably be expected to have a
material adverse effbcL

(0 [Intentionally omitted].

63 )3wironmental  Matters, Except as disclosed in the SEC Docuxncnts  and  as
set forth in Section 3.016’) of the Company Disclosure Scl~edule, and except for such
matters that individually or in the aggregate would not reasomblybeexpectedtohavea
material adverse effect: (i) each of the Company and its subsidiaries possess  all
Environmental Permits (as defkd  below) necessuy  to conduct its businesses and
operations; (ii) each of the Company and its subsidiaries is in compliance  with all
applicable Enviromnental Laws and all applicable Environmental  Permits, and mme of ,
the Company or its subsidiaries has received ky written communication hm auy
Governmental  Entity or other person that alleges that the Company or any of its
subsidiaries has violated or is liable undo any EnvironmentaI  Law OT  Emhnmental
Permit; (iii) there are no Environmental Claims (as defined  below) pending or, to the
knowledge of the Company, *tened  in writing (A) against the Company or any of its
subsidiaries or (B) against any person whose liability for any such Emhnmental  Claim
the Company or any of its subsidiaries has retained or assumed, either amtmchally  or by
operation of law, and (iv) to the howledge  of the Company, there have been  no Releases
(as defined  below) of any Hazardous Materials (as defined  below) that would reasonably
be expected to form the basis of any Environm~  Claim or any liability under any
Environmental Law or EIlvironmental  Pamk

For the purposes  of this Agreeme  (A) Tmironmcntai  Claims”  means any and
all  administrative, regulatory orjudicial actions, ordu~,  decrees, suits, demands, demand
ktters,  cbectivq  cl-  liens, invcstigzitionq  proceedings ornotices ofnoncompliance
or violation by any Governmental Entity or other Person akging  liabiSity  arising out of,
based on or related to (x) the presence, Rdeasc  or threatened Release of; or gosure to,
any  Hazardous Materials at any location, whether or not owna& operated, leased or

--. , . . - .
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managed by the Company or any of its subsidiaries, or (y) any other circumstances
forming the basis of any violation or alleged violation of any Environmental Law or
Environmental Permit; (B)  “Environmental Laws” means all laws, rules, regulations,
orders, decrees, common law, judgments or binding agreements issued, promulgated or
entered into by or with any Governmental Entity relating to pollution or protection of the
environment (including ambient air, surface water, groundwater, soils or subsurface
strata) or to health and safety as affected by the exposure to Hazardous Materials,
including laws and regulations relating to the presence of, exposure to, Release of or
threatened Release of Hazardous Materials or otherwise relating to the generation,
manufacture, processing, distribution, use, treatment, storage, recycling, transport,
handling of, or the arrangement for such activities with respect to, Hazardous Materials;
(C) “Environmental Permits” means all pen-nits, licenses, certificates, registrations,
waivers, exemptions and other authorizations required under applicable Environmental
Laws; (D) “Hazardous Materials” means alf  hazardous, toxic, explosive or radioactive
substances, wastes or other pollutants, including (x) petroleum, petroleum distillates and
all other hydrocarbons, asbestos or asbestos-containing material, and (y) ail other
substances or wastes of any nature prohibited, limited or regulated as harmful to or
polluting of or in order to protect the environment; and (E)  “Release” means any release,
spill,  emission, leaking, dumping, injection, pouring, deposit, disposal, discharge,
dispersal, leaching or migration into or through the environment (incMing  ambient air,
surface water, groundwater,  land surface or subsurface strata) or within any building,
structure, facility or fixture.

0 EIUSA Comnliance.  (i) Section 3.01 (k)(i) of the Company Disclosure
Schedule contains a true and complete list of any benefit, employment, personal services,
collective bargaining, compensation, change in control, severance+ time-off or perquisite
agreemen&  plan, policy or other similar arrangement, (A) covering one or more current or
former employees or directors of, or current or former independent contractors with ’
respect to, the Company or any of its subsidiaries (each, a “Participant”), and maintained
by the Company and/or one or more of its subsidiaries or (B) with respect to which the
Company and/or any of its subsidiaries has or would reasonably be expected to have any
liability (collectively, “Company Benefit Plans”). The Company has provided or made
available to Parent true and complete copies of (1) each Company Benefit Plan (or, in the
case of any unwritten Company Benefit Plans, descriptions thereof), (2) the most recent
annual report on Form 5500 required to be filed with the United States Internal Revenue
Service (the YRS”) with respect to each Company Benefit Plan (if any such report was
required), (3) the most recent summary plan description for each Company Benefit Plan
for which such summary plan description is required and (4) each trust agreement and
group annuity contract relating to any Company Benefit Plan; provided that any of the
foregoing not provided to Parent as of the date of this Agreement shall be delivered to
Parent promptly but in no event later than 30 days following the date of this Agreement.
Each Company Benefit Plan has been administered in accordance with its terms, except
where the failure so to be administered individually or in the aggregate would not
reasonably be expected to have a material adverse effect. The Company and its
subsidiaries and all the Company Benefit Plans are in compliance with all applicable
provisions of ERISA and the Code, except for instances of possiile  noncompliance that
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individually or in the aggregate would not reasonably be expected to have a material
adverse effect Except as set forth in Section 3.01 (k)(i) of the Company Disclosure
Schedule, ail Company Benefit Plans that are intended to be qualified under Se&m
401(a)  of the Code have received favorable determination letters tirn the IRS to the
effect that such Company Benefit Plans are qualified and exempt &on~  Federal income
taxes under Sections 401(a) and 501(a), mspectiveiy,  of the Code, and no such
determination  letter has been revoked nor, to the knowledge of the Company, has
revocation been threatened, and nothing has occmrcd  since the date of such  letter that
would reasonably be expected to adversely tiect  its qualification. There is not pending
or, to the knowledge of the Company, threatened any litigation relating to the Company
Benefit Plans that individually or in the aggregate would reasonably be expected to have
a material adverse effect

.

(ii) Neither the Company nor any of its subsidiaries, nor any Company
Benefit Plan which is subject to ERISA,  has engaged in a “prohibited transaction”
(as such term is defined in Section 406 of ERISA or Section 4975 of the Code) or
any other breach of fiduciary responsibility that  could  subject the Compan$ any
of its subsidiaries or any officer of the Company or any of its subsidiaries to the
tax or penalty on prohibited transa&ons  imposed by such  Section 4975 or to any
liability under Section 502(i) or 502(  1) of ERISA, except for any snch  tax,
penalty or liability that individually or in the am would not reasonably be
expected to have a material adverse e&t%  AU contriions  and pmmiums
required to be made under the  terms of any Company Benefit Plan aa of the date
hereof have been timely made or have been reflected on the most recent
consolidated balance sheet fled or in-rated by reference in the Filed SEC
Documents, except as, in&iduaUy or in the aggregate, would reasonably be
expected to have a material advuse  ef%cL

(iii) Except as, individually or in the aggregate, would not reasonably
be expected to have a material adverse effect, the deduction  of any amount
payable pursuant to the terms of the Company Benefit Plans would not reasonably
be expected to be subject to disallowance under Section 162(m) (before  giving
effect to Section 162(m)(4)(F))  of the Code for taxable years of the Company
ending prior to the date hereof

(iv) Section 3,Ot(k)(iv)  of the Company Disclosure Schedule contains
a list of all Company Benefit Plans which, as a conseqnence  of the  consummation
of the Merger, are reasonably expected to (x) entitle any Participant to severance
pay antior Q accelerate the time of payment or vesting or trigger any payment or
iknding  (whether through a grantc~  trust or otherwise)  of compensation or
benefits under, increase the amount payable or trigger any other material
obligation.

(v ) The Company has p@dedtoPamnt-a true  andcomplete copy of
the Report (as hereinafier  defined) given to the compensation cormm ‘ttcc of the
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board of directors of the Company containing the estimates of any payments
and/or benefits that would reasonably be expected to be received (whether in cash
or property or the vesting of property) as a result of the Merger or any other
transaction contemplated by this Agreement (including as a result of termination
of employment on or following the Effective Time) by any Participant who is a
“disqualified individual” (as such term is defined in proposed Treasury
Regulation Section 1.280G-1)  (each, a “‘Primary Company Executive”) under any
Company Benefit Plan (including any additional payment fkom the Company or
any of its subsidiaries or any other person in the event that the excise tax under
Section 4999 of the Code is imposed on such individual) that would be reasonably
be expected to be paid to the primary  Company Executives as a result of the
Merger and the other transactions contemplated by this Agreement (including aa a
result of termination of employment on or following the Effective Time) under ah
Company Benefit Plans and (y) the ‘base amount” (as defined  in Section
28OG(b)(3)  of the Code) for each Primary Company Executive, all as calculated
and set forth in  the report (dated August 1,2001)  prepared by the compensation
consultant retained by the Company (the “Report”). To the lmowledge of the
Company, the information provided to the compensation consultant that prepared
the Report is accurate in all material respects.

0) Except as would not, individually or in the aggregate with respectTaxes.
to clause (i), (ii), (iii) or (iv), reasonably be expected to have a material adverse effect: (i)
Each of the Company and each of its subsidiaries has filed (or caused to be filed)  all tax
returns required to be filed by it and all such returns are true, complete and correct, or
requests for extensions to file  such tax returns  have been timely fled,  granted and have
not expired. Each of the Company and each of its subsidiaries has paid (or caused to be
paid) all taxes shown as due on such tax returns,  and the most recent fkrancial  statements
contained in the Filed SEC Documents reflect an adequate reserve (in addition to any
reserve for deferred  taxes established to reflect timing differences between  book and tax
income) of tax for all taxes payable by each of the Company and each of its subsidiaries
for all taxable periods and portions thereof accrued through the date of such financial
statements.

(ii) Except as set forth in Section 3 .O 1 (&ii)  of the Company
Disclosure Schedule, no tax return of the Company or any of its subsidiaries is
under audit or examination by any taxing authority, and no written notice of such
an audit or examination has been received by the Company or any of its
subsidiaries. There is no deficiency, refund litigation., written proposed
adjustment or matter in controversy with respect to any taxes due and owing by
the Company or any of its subsidiaries. Each deficiency resulting f?om  any
completed audit or examination relating to taxes by any taxing authority has been
timely paid, except for such deficiencies being contested in good faith and for
which adequate reserves are reflected on the books of the Company. The United
States Federal income tax returns  of the Company and each of its subsidiaries
consolidated in such tax returns have been either examined by and settled with the

.
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IRS or closed by virtue of the applicable statute of limitations and no requests for
waivers of the time to assess any such taxes are pending

( i i i ) No Iiens  for taxes (other than far mt  taxes not yet due and
payable  or for taxes being contested in good faith and far  which adequate reserva
are reflected on the books of the Company) exist with respect to any assets or
properties of the Company or any of its subsidiaries. Neither the Company nor
any of its subsidiaries is bound by any agreement with respect to the allocation,
indemnification or sharing of taxes. ,

(iv) Neither the Company nor any of its subsidiaries has constituted
either a%striiuting  corporation” or a “controlled corporation” in a distribution
of stock qualifying for tax-&e  treatment under Section 355  of the Code (x) in the
two years prior to the date of this Agreement or (y)  in a distriiution  which could
otherwise  constitute part of a “plan” or “series of related transactions” (within the
meaning of Section 355(e) of the Code) in conjunction with the Merger.

w As used in this Agreement, (A) “‘taxes” shail include (I) all forms
of taxation, whenever created or imposed, and whether domestic or foreign, and
whether imposed by a national, federal, state, provincial, local or other
Governmental  Entity, including all interest, penalties and additions imposed with
respect to such amout@  (2) liability far the payment of any amounts of the type
descrkd  in clause (1) as a result of being a member of an af%a&d, consolidated,
combined or unitary group and (3) liability for the payment of any amounts as a
resultofbeingpartytoanytaxshatingagreementorasaresultofanyexpmsor
implied obligation to indemnify any  other person with respect to the payment of
any amount described in clause (I) or (2) and (B)  “tax retum$’ shah mean all
domestic or foreign (whether national;federal, state, provincial, local or
otherwise) returns,  declarations, statements, reports, schedules, forms and
information returns relating to taxes and any amended tax return.

(m) State Takeover Statutes. Assuming the accuracy of the rqxesentations
and warranties set forth in Section 3.02(h),  the approval by the Board of Directors of the
Company of this Agreemu&  the Company Voting Agreement and the Merger and any
acquisition of Company Common Stock contemplated by Section 4.03(h)  constitutes
approval of this Agreement, the Company Voting Agreement ztnd the Magcr  and any
acquisition of Company Common Stock  contemplated by Section 4.03(h)  for purposes  of
Section203 OftheDGCLandsuch  approval representsthecmly  actionnecessaqto
ensure that the restrictions contained in Section 203(a) of the DGCL  do not and will not
apply to the perf’omxance  of this Agreement, to the consummation of the Merger in
accordance with the provisions of this Agreement or any quisiticm  of Company
Common Stock contemplated by Section 4,03(b)  or to the Company Voting Agreement
Assuming the accuracy of the repmsentations  and wan-antics set farth in section 3.02(h),
no other state takeover or similar statute or regulation (exMixl~  for the avoidance of
doubt, any Applicable Law which requires the Company Required Consents or the Parent

.* . . -~-  .--_..  ,. . .
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Required Consents to be obtained) is applicable to this Agreement, the Company Voting
Agreement or the Merger or any acquisition of Company CommOn  Stock contemplated
by Section 4.03(b).

00 Voting Requirements.  The af5rmative vote at the Stockholders Meeting
(as defined in Section 5.01(b))  or any adjournment or postponement thereof of the
holders of a majority of the votes represented by all the outstanding shares  of Company
Common Stock and Company 5% Cumulative Preferred Stock, voting together as a
single class, with each  share of Company Common Stock entitled to one vote and each
share of Company 5% Cumulative Preferred Stock entitled to l/l 0th of a vote, in favor of
adopting this Agreement (the “Stockholder Approval’:) is the only vote of the holders of
any class or series of the Company’s capital stock necessary to approve or adopt this
Agreement or the Merger. The affirmative vote of the holders of the Company Capital
Stock is not necessary to approve any other action required to be taken by this Agreement
or the Company Voting Agreement (other than the consummation  of the Merger).

(0) Reauiation  as a Utilitv. Except as set forth in Section  3.01(o)  of the
Company Disclosure Schedule, the Company is not subject to regulation as a public
utility holding company, public utility or public service company  (or similar designation)
by any PUC. Section 3.01(o)  of the Company Disclosure Schedule contains a true and
complete list of each subsidiary of the Company that is subject to regulation as a public
utility or public seryice  company (or similar designation) by any PUC, including the
name of each such jurisdiction in which such subsidiary is subject to such  regulation.
None of the Company or any of its subsidiaries is a “public utility cornpat@’  or a
‘holding company within the meaning of Section 2(a)(5)  or 2(a)(7), respectively, of the
Public Utility Holding Company Act of 1935 (the “Holding Company Act”) or a
“subsidiary company” or an “afIiliate”  (within the meaning of Section2(a)(8)  or 2(a)(  1 l),
respectively, of the Holding Company Act) of any holding company which is required to
register as a holding company under the Holding Company Act. All filings required  to be
made by the Company or any of its subsidiaries since January 1,2OOO,  under any
Applicable Laws or Judgments relating to the regulation of public utilities or public
service companies (or similarly designated companies), have been filed with the
appropriate PUC, Health Agency or other appropriate Governmental Entity, as the case
may be, including all forms, statements, reports,  agreements (oral or written) and all
documents, exhibits, amendments and supplements appertaining thereto, including but
not limited to all rates, tari@  franchises, service agreements and related documents and
all such filings complied, as of their respective dates, with all  applicable requirements of
all Applicable Laws or Judgments, except for such minga or such failures  to comply that
individually or in the aggregate would not reasonably be expected to have a material
adverse effect

0) Title to Pronerties. (i) Each of the Company and each of its subsidiaries
owns or has valid and enforceable right to use under existing franchises,  water rights,
easements or licenses, or valid and enforceable leasehold interests in, all  of its properties,
rights and assets necessary for the conduct of its respective business and operations as
currently conducted, except where the failure to have such title, rights or interests
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individually or in the aggregate would not reasonably be expected to have a material
adverse effect. All such properties, rights  and assets, other than properties, rights and
assets  in which the Company or any of its subsidiaries has a leasehold intemst,  are free
and clear of all Liens, except for  Liens relating to secured indebtedness or that
individually or in the aggregate would not reasonably be expected to have a material.
adverse effect.

(0 Brokers. No broker, investment banker, financial  advisor or other person,
other than Goldman, Sachs & Co., the fas  and expenses of which will be paid by the
Company, is entitled to any broker’s, finder’s, financial advisor’s orother  similar fee  or
&mission in connection with the transactions a&emplated by this Agreement based
upon arrangements made by or on behalf of the Company or any of its subsidiaries.

(r) O&on  of Financial Advisor. The Company has received the written
opinion of Goldman, Sachs & Co. to the e%ct that, as of the date of this Agreement, the
Merger Consideration is fair to the Company’s stockholders ti a &rancial  point of
view.

w Contracts. All material Contracts to which the  Company or any of its
subsidiaries is a party or any of their respective properties or assets is subject that are
requiredtobefiledasan~~ttoany~edSECDocrrmenthavebeenfiledasaa
exhibit to such Filed SEC Document (such filed Contmc&  the “Filed Contraots~. All
the Filed Contracts  are valid and in fbll  fm and effect, except to the extent they have
previously expired or terminated in accordance with their terms or they expire or
taminate  in compliance with the provisions of Section 4.01(a)(x)(C)  and except for any
invalidity or failure to be in futl  force  and  dfed which would not reasonably be expected
to have a material adverse effect. None of the Company or any of its subsidiaries is in
violation of or default (with or without notice or lapse of time or both) under, or has
waived or failed to enforce anyrights  orben6t.s  under, any Filed Contmet,  except  for
violations, del%uIts,  waivers or failures  to enforce  rights or bentits  that individually or in
the aggregate would not reasonably be expected to have a material adverse effect

w Information Sun&&  None of the information included or in-
by reference in the Proxy Statemezrt  will, at the date the Proxy Statement is fled with the
SEC or mailed to the Company’s stockholders or at the time of the Stookholders  Meeting,
or at the time of any amendment or supplement thereon  contain any untrue statunent of a
materialfactoromittostateanymaterial~~tobestatcdthaeinornscessaryin
order to make the statements there& in light of the aces under which they are
made, not misleading, except that no representation or warranty is made by the Company
with respect to statements made in the Proxy Statement based on information supplied by
Guarantor, Parent or Sub specifically for inclusion or incorporation by ref-ce  the&n.
TheproxYS~~entwillcamplyastofarmin~mataialrespecrSwiththe
requkments  of the Exchange Act and the rules and regulations promulgated thereunder.
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SECTION 3.02. Reuresentations  and Warranties of Guarantor. Parent and Sub.
Guarantor, Parent and Sub jointly and severally represent and warrant to the Company as
follows:

(4 Organization. Each of Guarantor and Parent is a company duly organized
and validly existing under the laws of the Federal Republic of Germany. Sub is a
corporation duly organized, validly existing and in good standing under the laws of the
State of Delaware. Each of Guarantor, Parent and Sub (i) has all requisite corporate
power and authority to carry on its business as now being conducted and (ii) is duly
qualified or licensed to do business and is, if applicable, in good standing to do business
in each jurisdiction in which the nature of its business or the ownership, leasing or .
operation of its properties makes such qualification or licensing necessary,  other than
where the failure to be so qualified or licensed or in good standing individually or in the
aggregate would not reasonably be expected to prevent or materially impede or delay the
consummation of the Merger or the other transactions contemplated hereby. Guarantor
owns 100% of the outstanding capital stock of Parent and, indirectly through Parent,
100% of the outstanding capital stock of Sub.

0-9 Authoritv;  Noncontravention. Guarantor, Parent and Sub have the
requisite corporate power and authority to execute and deliver this Agreement and,
subject to the Parent Required Consents (as defined below), to consummate the
transactions contemplated hereby and Parent has the requisite corporate  power and
authority to execute and deliver the Company Voting Agreement and to consummate the
transactions  contemplated thereby. The execution and delivery of this Agreement by
Guarantor, Parent and Sub, the execution and delivery of the Company Voting
Agreement by Parent and the consumm ation  by Guarantor, Parent and Sub of the
transactions contemplated hereby and thereby have been duly author&d  by all necessary
company or corporate action, as applicable, on the part of Guarantor, Parent and Sub and
no other corporate proceedings on the part of Guarantor, Parent or Sub are necessary to
approve this Agreement or the Company Voting Agreement  or to consummate the
transactions contemplated hereby or thereby. This Agreement  has been duly executed
and delivered by Guarantor, Parent and Sub and the Company Voting Agreement has
been duly executed and delivered by Parent and each of this Agreement and the Company
Voting Agreement constitutes the valid and binding obligation of Guarantor, Parent and
Sub, as applicable, enforceable against Guarantor, Parent and Sub, as applicable, in
accordance with their terms. The execution and delivery of this  Agreement and the
Company Voting Agreement and the consummation of the transactions contemplated
hereby and thereby and compliance with the provisions of this Agreement and the
Company Voting Agreement do not and will not conflict with, or result in any violation
or breach of, or default (with or without notice or lapse of time, or both) under, or give
rise to a right oc  or result in, termination., cancelation  or acceleration of any obligation or
to loss of a material benefit under, or result in the creation of any Lien upon any of the
properties or assets of Guarantor, Parent or Sub under, or give rise to any increased,
additional, accelerated or guaranteed rights or entitlements under, any provision of(i) the
Certificate of Incorporation or By-laws of Sub or equivalent organizational documents of
Guarantor or Parent, (ii) any Contract applicable to Guarantor, Parent,  Suh or their
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respective subsidiaries or their respective properties or assets or (iii) subject to obtaiuing
the Parent Required Consents and other matters referred to in the following sentence, any
(A) Applicable Law or (B)  Judgment, in each case applicable to Guarantor, Parent, Sub
or their respective subsidiaries or their  respective properties or assets, other than, in the
case of clauses (ii) and (iii), any such conflicts, violations, defaults, rights, losses or Liens
that individually or in the aggregate would not reasonably be expected to prevent or
materially impede or delay the consurnm ation of the Merger or the other transactions
contemplated hereby. No consent, approval, order or authorization of; registration,
declaration or filing with, or notice to, any Governmental Entity is required  by or with
respect to Guarantor, Parent or Sub or their respective subsidiaries in connection with the
execution and delivery of this Agreement and the Company Voting Amat or the
consummation by Guarantor, Parent and Sub of the transactions contempkd  hereby and
thereby or the compliance with the provisions of this Agmement  and the Company
Voting Agreement, except for (1) the filing of a premerger notification and report form
under the HSR Act and the receipt, termination or expiration, as appkabl~  of such other
approvals or waiting periods required under any other applicable competition, merger
control, antitrust or similar law or regulatioa  including, if the Company has completed its
acquisition of Azurix  North America Corp. and Azurix  Industrials Corp. prior to the
closing,  the competition, merger control, antitrust or similar laws and regulations of
Canada or the hrvestment  Canada Act, if applicable, (2) the f3ing with, or furnishing to,
the SEC of such reports under the Exchange Act as may be rquired  in corm&on with
this Agreement, the Company Voting Agreement, the Merger and the otheruansxtions
contemplated hereby and thereby, (3) the filing of the Ce&catc  of Merger  with the
Secretary  of State of the State of Delaware and appropriate documents with the re&ant

- authorities of other states in which the Company is qualikd  to do business,  (4) such
consents, approvals, orders, authorizations, rqktrations,  declarations, things  and notices
required under Applicable Laws and Judgments of any PUC, (5) such consents,
approvals, orders, authorizations, registrations, declarations, filings and notices requkd
under the Applicable Laws and Judgments of any Health Agency,  (6) such consents,
approvals, orders, authorizations,  @&rations,  declarations, filings  and notices rquirad
to be obtained &om  or made to any Governmental Entity due solely to any acquisition of .
any business or person by the Company or any of its subsidiaries following the date of
this Agreement and (7) such other  consents, approvals, orders, authorizations,
registrations, de&rations,  5lings  and notices the failure of which to be obtained or made
individually or in the aggregate would not impair in any ma&al  respect  the ability of
Guarantor, Parcnt.or  Sub to perform its obligations under this Agreement or prevent  or
materially impede or delay tire conmmmation of the transactions contcmplatal by this
Agreement. Consuns,  approvals, orders, authorizations, regisuations,  declaratious,
filings and notices de&bed (i)  in the foregoing clause (4) that are rap&cd  to be
obtained or made by Guarantor, Parent or Sub or any of their rcspcdive  snbsidiaries  and
(ii) in the foregoing clause  (5) the failure of which to obtain or make would impair in any
material respect the ability of Guamntor, Parent or Sub to pcrfkn  its obligations under
this Agreement or prevent or materially impede or delay the consummauon  of the
transactions contemplated by this Agreement, are  he&nafkrefuraito  asthe‘Tarent
RapziredConsenk”  Nacument,approval,  order, auk&ati~regkati~egistratian,declamtion,
filing oi notice  the failure of which to obtain or make would prevent or materially impede

_ I



23

or delay the consummation of the transactions contemplated by this Agreement with any
non-US.  Governmental Entity is required to be made or obtained by Guarantor, Parent or
Sub or any of their respective subsidiaries in connection with the execution and delivery
of this Agreement and the Company Voting Agreement or the consummation by
Guarantor, Parent and Sub of the transactions contemplated hereby and thereby or the
compliance with the provisions of this Agreement and the Company Voting Agreement,
except for such consents, approvals. orders, authorizations, registrations, declarations,
filings or notices (x) required as a result of a change in Applicable Law after the date of
this Agreement or (y) required to be obtained from  or made to any Governmental Entity
due solely to any acquisition of a business or person by the Company or any of its
subsidiaries following the date of this Agreement. To the knowledge of Guarantor and
Parent, as of the  date of this Agreement, there exists no state of facts, condition, event or
circumstance which would materially adversely affect  Parent’s ability to obtain the
Parent Required Consents in a reasonably timely manner.

w Interim aerations of Sub. Sub was formed  solely for the purpose of
engaging in the transactions contemplated hereby and has engaged in no business other
than in connection with the transactions contemplated by this Agreement

(d) Regulation as a Utility. Except as set forth in Section 3.02(d) of the
disclosure schedule delivered by Parent to the Company prior to the execution of this
Agreement (the “Parent Disclosure Schedule”) or as permitted in accordance with
Section 4,03(a)(a), neither Guarantor, Parer&  Sub nor any of their respective  subsidiaries
(j)  is a “public utility company or a ‘holding company”  or a “subsidiary company” of
any holding company which is required to register as a holding company under the
Holding Company Act, in each case as defined in the Holding Company Act, or (ii) is
otherwise subject to regulation as a public utility holding company, public utility or
public service company (or similar designation) by any PUC; provided, however, the
foregoing representation shall not be deemed to be breached as a result of(x) after the
date hereof, any of Guarantor, Parent or Sub or any of their respective subsidiaries
entering into any operation and maintenance or concession contract that would not be
prohibited under Section 4.03(a)@)  or (y) changes in Applicable Law after the date of
this Agreement.

63 Car&l  Resources. On or prior to the Closing Date, Parent will have
sufficient cash to pay the Merger Consideration and any other amounts payable under
Section 2.02.

(0 Brokers. No broker, investment banker, financial advisor or other person,
other than Merrill Lynch, Pierce, Fenner  & Smith Incorporated and Morgan Stanley &
Co. Incorporated, the fees and expenses of which will be paid by or on behalf of Parent,
is entitled to any broker’s, finder’s, financial advisds  or other similar fee  or commission
in connection with the transactions contemplated by this Agreement based upon
tigements  made by or on behalf of Guarantor, Pareng  Sub or any of their subsidiaries.



@ Information SuDDkd. None of the information supplied  or to be supplied
by Guarantor, Parent or Sub specifically for inclusion in the Proxy Statement will, at the
date the Proxy Statement is filed with the SEC or mailed to the Company’s stockholdas
or at the time of the Stockholders Meeting, or at the time of any amendment or
supplement thereof,  contain any untme statement of a material fact or omit to state any
material fact required to be stated therein or necessary in order to  make the statements
therein, in light of the circumstances under which they are made, not misleading.

.

(h) . O~DershiD  of Comnanv Stock As of the date of this Agreement, neither
Guarantor, Parent nor Sub nor any of their respective subsidiaries ‘%eneficiaUy  owr&’ (as
such term is defied for purposes of Section 13(d)-of  the Exchange Act) any shares of
Company Common Stock

ARTIcLElv

Covenants Relating to Conduct of Busineq

SECTION 4.01. Conduct of Business. (a) Conduct of Business bv the
Comnanv. During the Period f?om  the date of this Agreement to the Effective Tiie,  except aa
consented to in writing by Parent (which consent shall not be unreasonably withheld or delayed;
and which consent shall be deemed given if the Company has not received writ&m  notice
othenvise  Finn Parent within five business days tier  requesting such consent of Parent as
provided in Section 4.01(b))  or as specificaUy  contempkted  by this Agreement, the ComPany
shall,  and shall cause eachof  its subsidiaries to, carry on their respective businesses in the
ordinary course consistent with past practice and use their commercially reasonable efforts to
comply with all  Applicable Laws and, to the extent consistent therewith, use their commercially
reasonable efforts to preserve their material assets and technology, presave their relationships
with PUCs,  Health Agcaics,  customers, suppliers and others having business dealings with
them and maintain their material 6anchises,  rights and Pennits neceSSEIIy totheconductoftheir
business. Without limiting the generality of the foregoing, during the period &n the date of this
Agreement to the Effective Tiie, except as consented to in writing by Parent (which consent
shall not unreasonably be withheld or delayed; and which consent shall be deemed given if the
Company has not received written notice otherwise fkom Parent within five business days afkr
requesting such consent of Parent as provided in Section 4.01(b))  or as specifically  contemplated
by this Agreement or as set forth in Section 4.01(a) of the Company Disclosure Schedule, the
Company shall not, and shall not permit any of its subsidiaries to:

(0 (x) declare, set aside or pay any dividends on,  or make any other
distributions (whether in ca& stock or property) in respect oc any of its capital
stock or other equity or voting interests except for:

(A) dividends by a direct or indirect wholly owned subsidiary of the -
Company to its shareholders;
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regular quarterly cash dividends with respect to the Company
Common Stock, not in excess of an annual rate of SO.94 per share
in  2001, $0.98 per share in 2002 and $1.02 per share in 2003, in
each case with  usual declaration, record and payment dates and in
accordance with the Company’s past dividend policy,

if the  Effective Time occurs other than on a record date for
quarterly cash dividends with respect to the Company Common
Stock, a “stub period” dividend equal to an amount not to exceed
25% of the amount of the cash dividend per share permitted to be
paid pursuant to the immediately preceding clause (B)  during such
fiscal year in which the Effective Time occurs multiplied by a
tiaction,  the numerator of which is the number of days between the
immediately preceding record date and the Effective Time and the
denominator of which  is the number of days between such record
date and the next regularly scheduled reoord  date;

regular cash dividends with  respect to outstanding shares of
Company 5% Cumulative Preferred Stock in accordance with the
terms thereof as in efiect  on the date of this Agreement;

regular cash dividends with respect to outstanding shares of
Company 5% Cumulative Preference Stock in accordance with the
terms thereof as in effect on the date of this Agreement; or

(x) cash dividends with  respect to any outstanding  shares of
preferred stock of any of the Company’s subsidiaries or (y) cash
dividends with  respect to any outstanding shares of non-preferred
capital stock of any of the Company’s non-wholly owned
subsidiaries; provided, however, that in  the case of subsidiaries
owned as of the date of tbis Agreement, such dividends shall  be
paid only in the ordinary course of business  consistent with such
subsidiary’s past practice;  or

(y) purchase, redeem or otherwise acquire any shares of capital stock of,
or other equity or voting interests in, the Company or its subsidiaries or any options,
warrants, calls or rights to squire  any such shares or other interests, except (A) for the
Stock Redemption, (B)  purchases, redemptions or other acquisitions as required by the
respective terms of any preferred stock of the Company or as required or permitted by the
respective terms of any preferred  stock of any of the Company’s subsidiaries, (C) for the
purpose of funding or providing benefits under employee benefit plans, stock option and
other  incentive compensation plans, directors plans and the dividend reinvestment
provisions of the Company’s Dividend Reinvestment and Stock Purchase Plan, (II)
purchases, redemptions or other acquisitions in the ordinary course of business consistent
with  past practice of any voting stock of a subsidiary of the Company not held by the



Company or its subsidiaries or (E)  the purchases of shares of capital stock of a wholly
owned subsidiary of the Company by the Company or a wholly owned subsidiary of the
Company, or

(z) split, combine or reclassify any of its capital stock or other quity  or
voting interests or issue or authorize the issuance of any other securities in respect of,  in
lieu of or in substitution for shares of its capital stock or other equity or voting interests;

(ii) issue, deliver, sell, pledge or othenvise  encumber any shares of its
capital stock,  any other equity or voting interests or any securities convertible
into, or exchangeable for, or any options, warrants,  calls or rights to acquire  any
such shares,  interests or securities or any stock appreciation rights or other rights
that are linked to the price of Company Common Stock otha  than:

the issuance of shares of Company Common Stock (and associated
Company Rights) upon the exercise of Company Stock Options
and settlement of all  other rights to purchase or receive Company
Common Stock (collectively, the ‘Company Stock Issuance
Rights”) in accordance with the terms of such Company Stock
Options and Company Stock Issuance Rights as in ef%ct  on the
date of this Agreeme

the delivery or sale of shares of Company Common Stock held as
treasury stock of the  Company as of the date hereof or thereafier
purchased on the open market by the Company or one of its
subsidiaries as permitted by, and for the purposes set forth in,
Section 4.01 (a)@(y)(C);

the issuance of shares of capital stock to the Company or a wholly
owned subsidiary of the Company by a subsidiary of the Company

the issuance of shares of Company Common Stock pursuant to the
Company Rights Agreement pursuant to the terms thereof as in
efktonthedatehcmo~

to the extent pumitted  by Section 5.09(i),  the issuance of shares of
Company Common Stock pursuaut to the Company’s Dividend
Reinvestment and StockPuxhasePlaq  or

issuances of shares of Company Common Stock which arc
necesmy,  in the reasonable judgment of the Company, in order to
maintain the credit ratings of the Company or its subsidiaries;
provided that any such issuance of shares s&U%e pen&ted  only if
prior to such issuance the Company shall have consulted with
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Parent, and the Company and Parent shah have been unable to
agree on a mutually acceptable alternative basis to maintain the
credit rating of the Company or its subsidiary, as the case may be;

(iii) amend its certjficate  of incorporation or by-laws (or similar
organizational documents) except as may be required by Applicable Law or by
the rules and regulations of the New York Stock Exchange; or

(iv) (A) directly or indirectly acquire or agree to acquire, whether by
merging or consolidating with, or by purchasing assets of, or by any other
manner, any assets cons-muting a business or any corporation,  partnership, joint
venture,  association, limited liability company or other entity or division thereof
other  than:

6) the acquisition of any business which is regulated by a PUC or owned or
operated by a municipahty or local Governmental  Entie,  provided, that all
such acquisitions permitted by this clause (x) shall not involve aggregate
payments (including debt assumption) by the Company and its
subsidiaries of more than %300,000,000;  or

the acquisition of any business in or related to (1) the water services or
wastewater services industry or (2) any line of business conducted by
hmix  North America Corp. or &mix  Industrials Corp. on or prior to the
date  of consummation of the acquisition of such entities which is not
regulated by a PUC or owned or operated by a municipality or local
Governmental Entity, provided that all such acquisitions permitted by this
clause (y) shall not involve aggregate payments (including debt
assumption) by the Company er  any of its subsidiaries of more than
%1OO,ooO,OOO;

provided that., if the Company or any of its subsidiaries requests the consent of
Parent for any acquisition not otherwise permitted by this clause (A) then Parent
shall promptly inform the Company whether Guarantor or any of its subsidiaries
is participating or intends to participate in the bidding for such acquisition and, if
Parent informs the Company that Guarantor or one of its subsidiaries is
participating or intends to participate in the bidding for such acquisition or if
Guarantor or one of its subsidiaries does in fact so participate, then the Company
shall not be subject to the provisions of this Section 4.Ol(a)(iv) with respect to
such acquisition (provided further that, for the purposes of this Section
4.Ol(a)(iv),  the Company may presume (absent written notice to the contrary f&n
Parent) that Guarantor or one of its subsidiaries is participating in any competitive
bidding process  for an acquisition which (i) is not prohibited  by Section 4.03 and
(ii) has been marketed broadly to major participants  in the water services  or
wastewater services industries and shall not be required to rquest  the consent of
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Parent or otherwise be subject to the provisions of this Section 4.Ol(a)(iv)  with
respect to any such acquisition); or

(B) any other assets that are material (unl~  such assets are
acquired  in the ordinary course of business), other than assets constituting a
business the acquisition of which does not require consent or approval under
Section 4.01 (a)(iv)(A);

it being understood and agreed that the Company and its s~bs&liaries  shall,
reasonably in advance of the applicable meeting of the Company’s Board of
Directors, provide Parent with reasonable documentation descriig,  and consult
with Parent with respe&  to, any acquisition which rquircs  approval of the
Company’s Board of Directors; or

04 directly or indirectly sell, lease, license, sell and leaseback,
mortgage or otherwise encumk  or subject to any Lien or otherwise dispose of
any re.aI  property, or any other pmperties  or assets or any interest therein that are
material, individually or in the aggregate, otha  than:

09

09
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sales  ofreal  proper& or other properties or assets, provided that the
fair market value of all such properk  and assets does not exceed
$100,000,ooo,

thesaleofanyprop&yorassetthattheCompanyoroneofits
subsidiaries is legally requkd,  or underbona  fide threzat  of
condemnation or similar proceedings, to sell to any Govemmental
Entity so long as the Company seils such property or asset to such
GovernmentaI  Entity hi a manner consistent with past practice,

the sale of shares of capital stock or other securities which are held
as passive minority investments so long as such sale is made in an
ads-length tramsad-  OT

the grant of easements, rights of way and Liens in the ordinary
courseofbusiness consistent with past practice,  or in conne&on
with secured indebtedness of the Company or any of its
subsidiaries permit&i  by Section S.Ol(a)(vii  and consistent with
pastpradice;

it being understood and agreed thai  the Company and its subsidiaries shall,
reasonably in advauce  of the applicable meeting of the Company’s Board of
Directors, provide Parent with reasonable documentation describing, and consult
Twi~-Parent~wi~ mysalei  1eI-gam

_- . . - ._ -.-  .-  , . . . ._
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encumbrance or other disposition which requires approval of the Company’s
Board of Directors; or

(vi) (x) incur any indebtedness or guarantee any indebtedness of
another person or issue or sell  any debt securities or options, warrants, calls or
other rights to acquire any debt securities of the Company or any of its
subsidiaries, enter into any interest rate protection agreement or other hedging
arrangement, guarantee any debt securities of another person, enter into any “keep
well” or other agreement to maintain any financial statement condition of another
person or enter into any arrangement  having the economic effect of any of the
foregoing (excluding for purposes of clarification, advances received as
contemplated by Section 4.01 (a)(vii)@)),  except for:

(A) the incurrence of short-term indebtedness in the ordinary course of
business consistent with past practice;

(B) the incurrence of long-term indebtedness and interest rate
protection and other hedging arrangements in respect of such long-
term indebtedness so long as the aggregate amount of such long-
term indebtedness outstanding as of the end of each fiscal year
ended after  the date of this Agreement (excluding, withont
duplication, long-term indebtedness otherwise permitted under this
Section 4.0 1 (a)(vi)(x),  but including long-term indebtedness
incurred to fund capital expenditures pen&ted  by Section
4.0 I (a)(vii) to the extent the incurrence of such indebtedness is
included in the Company’s business plan de&bed below), does
not exceed 110% of the aggregate amount of all long-term
indebtedness contemplated to be outstanding as of the end of such
fiscal year by the Company’s business plan for the five-year period
ending  on December 3 1,2005,  a true and complete copy of which
has been provided to Parent prior to the date of this Agreement;

(C) (1) the incurrence of indebtedness or guarantees of indebtedness to
finance acquisitions and the incurrence or assumption of
indebtedness of the entities acquired in such acquisitions, in either
case in connection with acquisitions permitted by Section
4.01 (a)(iv),  or (2) the incutrence of indebtedness or guarantees  of
indebtedness to fund capital expenditures pen&ted  by Section
4.Ol(a)(vii);

(D) the incurrence of any guarantees, bid bonds, performance  bonds,
surety bonds, payment bonds, letters of credit and “keep well”
agreements and other similar arrangements entered into in the
ordinary course ofbusiness  consistent with past practice between
the Company and its subsidiaries or in support of the indebtedness
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or other obligations of the Company, the Company’s subsidiaries
or among the Company’s subsidiaries; or

(E) the incurrence of indebtedness in an amount equal to (1) the cost  of
Company Common Stock purchased for issuance pursuant to
Section 4.01(a)@)(B),  plus (2) the amount of cash pmceeds that
would otherwise be expected to be received by the Company &om
the sale of Company Common Stock under the Company’s
Dividend Reinvment  and Stock Purchase PI&n  after the date, and
for so long as, such plan is indefinitely suspended pursuant to
Section 5.09(i);  or

0 make any material loans, advances or capital contributions  to, or
investments in,  any other person,  other than the Company or any direct or
indirect subsidiary of the Company other than (A) investments made in
joint ventures formed for purposes permitted pursuant to section
4.Ol(a)(iv),  (B)  loans, advances, capital contriions  and inve!stments
made in connection with actions permitted pursuant to sections
4.Ol(a)(iv),  (v), (vi)(x), (vii?  or (x) or (C)  in the ordinary course of
business;

it being understood and agreed that the Company and its subsidiaries shall consult
with Parent (i)  on the Company’s and its subsidiaries’ credit ratings and (ii) prior
to incurring any material long-term indebtedness (o&z than issuances of tax-&
long-term indebtedness) of the Company or any of its subsidiaries; OT

(vii) incuror commit to incur any capital expenditures in excess of
120% of the amount budgeted in the Company’s five-year capital plan, a true and
complete copy  of which has been provided to Parent prior to the date of this
Agreement, other than:

(A) capital expenditures required by changes in or newly promulgated
Applicable Laws or  Judgments or applicable standah  or policies
of any GovernmentaI  Entity aMthe date of this Agreement;

@I capital expenditures tided  by customer advances or contriWtions
in aid of constmctiorq

(C) capital expenditures incremental to the Company’s five-year
capital plan as may be required to serve customers who generate
sufIicientrevenuesto~yfimdthecostofsucil~~
expenciiture!swithoutadverselyarectingcustomerrates;
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@I capital expenditures related to the operation of any business
acquired through an acquisition ptitted  by Section 4.0l(a)(iv);

(El capital expenditures to the extent covered by insurance or as
reasonably required in the Company’s judgment following a
catastrophic event; or

t-0 capital expenditures in connection with perfomance  by the
Company or one of its subsidiaries under any Contract to the
extent the Company’s or such subsidiary’s obligations in
connection with any such capital expenditure are non-recourse to
the Company or such subsidiary and funded by the United States
government;

it being understood and agreed that the Company and its subsidiaries shall,
reasonably in advance of the applicable meeting of the Company’s Board of
Directors, provide Parent with reasonable documentation describing, and consult
with Parent with respect to, any capital expenditure which requires approval of
the Company’s Board of Directors; or

(viii) except as required by Applicable Law or any Judgment (x) pay,
discharge, settle  or satisfy any mated claims (including claims of stockholders),
IiabiIities  or obligations (whether absolute, accrued, asserted or unassexted,
contingent or otherwise), other than the paymenf  discharge, settlement or
satisfaction of claims, liabilities or obligations (A) in the ordinary course of
business consistent with past practice, (B) as required by their terms as in effect
on the date of this Agreement or on the  date of acquisition of the person subject
thereto or (C) incurred since the date of this Agreement in the ordinary course of
business consistent with past practice, (y) waive, release, grant or transfer any
right of material value, other than in the ordinary course of business consistent
with past practice or (z) waive any material benefits of, or agree to modify in any
materially adverse respect, or fail to enforce in any material respect, or consent to
any material matter with respect to which its consent is required under, any
material confidentiality, standstill or similar agreement to which the Company or
any of its subsidiaries is a party;

(W except (i) as required to comply with Applicable Law or any
Judgment, any Collective Bargaining Agreement or any provision of any
Company Benefit Plan or other Con&act  as in effect  on the date of this
Agreement, (ii) in the ordinary course of the Company or its subsidiaries
conducting their respective businesses consistent with past practice, (iii) as would,
in the discretion of the Company, be commercially reasonable in order to retain
Company Employees (as defined  in Section 5.09(a))  or to hire (or promote) or
replace new executives, (iv) as is or would be required to give effect to
acquisition agreements entered into by the Company and/or its subsidiaries or (v)
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as would not, individually or in the aggregate, materially i&ease  the Company’s
and its subsidiaries’ annual expense for compensation and benefits provided or to
be provided to the Company Employees:

take any action to fbnd  or in any other way secure the payment of
compensation or benefits under any Company Benefit Plan or
other Contract;

take any action to accelerate the vesting or payment of any
compensation or benefit under any Company Benefit Plan or other
contract;

grant any compensation, benefits,  severance or termination pay or
increases therein to any Participant  or

establish, adopt, enter into, amend or terminate any Company
Benefit Plan, except as required to implement grants or inaeases
permitted under Section 4.01(a)@(C);  or

(A) enter into any material Contract other  than:

(1) any Contract related to the company’s  PUC-regulated
business entered into in the ordinary  course of business
consistultwithpastpractice;

(2) any Contract related to the water services  or wastewater
sexvices  in-, provided that the average aggregate .
annual revunws  to be received by the Company and its
subsidiaries over the  first three years of such Contract,
together with the total average aggregate annual revezmes
to be received by the Company and its subsidiaries over the
titbreeyearsofausuchotherContWs entered into
pursuant to this clause (2) during the twelve-month period
beginning on the date of this Agreement or during any
subsequent twelve-month period shall not exceed $60
million per year (excluding any consunu  price index or
other similar adjustments and without regard  to any
extension tlxreof);  provided. fhrther  that (A) the average
annual amounts of any payments to be made to the
Company during the ht three years of such Contract in
respect of any capital expenditures pamined  by Section
4.Ol(a)(viiQo  of this Agreement and  othe  recovered costs
ofcapitaliIl~otshalta~suc&S6O
million per ykriimit and (B)  the average annual amounts
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of any associated recovery of capital improvement costs
(and, in the case of any “design-build-operate” Contract,
payments in respect of the “design-build” portion of such
Contract to the extent that those payments are (x)
guaranteed by a non-affiliate of the Company which the
Company reasonably determines is suficiently
creditworthy or (y) passed through to third parties who
perform the “design-build” portion of such Contract)
during the first three years of such Contract shall not count
against such $60  million per year limit; or

(3) any Contract providing for any transaction otherwise
permitted by this Section 4.01 (a);

provided that if the Company or any of its subsidiaries requests the consent of
Parent to enter into any Contract not otherwise permitted by this clause (A) then
Parent shall  promptly inform the Company whether Guarantor or any of its
subsidiaries is participating or intends to participate in the bidding for such
Contract and, if Parent informs the Company that Guarantor or one of its
subsidiaries is participating or intends to participate in the bidding for such
Contract or if Guarantor or one of its subsidiaries does in fact so participate, then
the Company shall not be subject to the provisions of this clause (A) with respect
to such Contract (provided further  that, for the purposes of this clause (A), the
Company may presume (absent written notice to the contrary from Parent) that
Guarantor or one of its subsidiaries is participating in any competitive bidding
process for a Contract which has been marketed broadly to major participants in
the water services or wastewater services industries and shall not be required to
request the consent of Parent or otherwise be subject to the provisions of this
clause (A) with respect to any such Contract);

it being understood and agreed that the Company and its subsidiaries shall,
reasonably in advance of the applicable meeting of the Company’s Board of
Directors, provide Parent with reasonable documentation describing, and consult
with Parent with respect to, any material Contract which requires the approval of
the Company’s Board of Directors;

(E3) renew any material Contract unless such renewal (i) shall not modify
the terms of such Contract, taken as a whole, in any material adverse respect or (ii) is on
terms that are reasonably agreed to by the Company in carrying on its business in the
ordinary course; or

(C) modify, amend, waive or terminate (x) any material Contract other
thati in the ordinary course of business or (y) the Filed Contracts, in either case without
consulting with Parent in good faith in advance; or
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(a authorize any of, or commif  resolve or agree to take any of the
foregoing actions.

W Administration of Consents. Any request for a consent of Parent under
Section 4.01 (a), and any correspondence between the parties with respect to those
convents  (including the granting or refkl  to grant any such consent) and any
consultation required under Section 4.01 (a) shall be made solely by and between the
person identified in Section 4.01 (b) of the Company Disclosure Schedule, on behalf of
the Company and its subsidiaries, and the person identified in  Section4.Ol(b)  of the
Parent Disclosure Schedule, on behalf of Guarantor,- Parent and their respective
subsidiaries.

(cl Control of the Com~anv’s Business, It is understood and agreed that
Guarantor, Parent, Sub and their affiliates do not have  the right to control  or direct the
Company’s operations prior to the Effective Time. Prior to the Effketive  Time, the
Company shall  exercise, consistent with the tams  and conditions of this Agreement,
complete control and supesvision  over its operations.

(a) Certain Tax Matters. Except as set forth in Section 4.01 (d) of the

’
Company Disclosure Schedule, during the period &om  the date of this Agreement to the
Effective Time, the Company shall,  and shaiI  cause each  of its subsidiaries to, (i) not
make any mate&I  tax election without Parent’s consent and (ii) to the extent permitted

- by the applicable agreement, cause alI  existing tax sharing agreementa to be terminated as
of the closing Date.

(4 Utilitv  Filines. The Company shall, and shall cause each of its
subsidiaries to, timely f3le  in the ordinary  course ofbusiness consistent with past practice *
aII rate applications and all other material slings required to be made with PUCs. Except
for filings in the  ordinary course ofbusiness consistent with past practice that
individually or in the aggregate would not reasonably be expected to have a material
adverse effkct,  the Company shall, and shah cause each  of its subsidiaries to, consult with
Parent reasonably in advance of making any filing to implement any changes in any of its
or any of its subsidiaries’ rates or surcharges for water savice,  standards of service or
klCCOUIh&

SECTION 4.02. No Solicitation. (a) From and afk  the date hereof, the
Company agrees (i)  that it and its subsidiaries shalI  not, nor shalI  it or its subsidiaries authorize
or knowingly permit any dkector, officer or employee of the Company or any of its subsidiaries
or any investment banker, attorney, aeeountant or other advisor or xpresentative  of the Company
or any of its subsidiaries (CoIIectively,  the ‘%presentatives”)  to, directly  or indirectly,  sokit,
initiate or encourage, or take any other action knowingly to facilitate, any Takeover Proposal (as
defined below) or engage in any discussions or negotiations regarding, or provide any nonpublic
information or data to make or impkment,  any Ta+over  Proposal in each case other than a
Takeover Proposal made by Pare@ {ii) that it shaII immediately cease and cause to be
texminated  any existing discussions or negotiations with any third persons amdueted  heretofore

. I
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with a view to formulating a Takeover Proposal; and (iii) that it shall immediately notify Parent
of de receipt of any Takeover Proposal and that it shall keep Parent informed of the status of
such Takeover Proposal; provided, however, that, at any time prior to obtaining the Stockholder
Approval, the Company may, in response to a bona fide Takeover Proposal that the Board of
Directors of the Company determines in good faith could reasonably be expected to lead to a
Superior Proposal (as defined below) and which Takeover Proposal did not result f?om a breach
of this  Section 4.02, (x) furnish  information with respect to the Company and its subsidiaries to
the person making such Takeover Proposal (and its representatives) pursuant to a customary
confidentiality agreement (except that such confidentiality agreement shall not prohibit such
person from  making an unsolicited Takeover Proposal), provided that all  such information is
provided on a prior or substantially concurrent basis to Parent, and Q participate in discussions
or negotiations with the person making such Takeover Proposal (and its representatives)
regarding such Takeover Proposal.

The term  ‘Takeover Proposal” means any inquiry, proposal or offer Gram  any
person relating to, or that is reasonably likely to lead to, any direct or indirect acquisition, in one
transaction  or a series of transactions, including by way of any merger, consolidation, tender
offer, exchange offer, binding share exchange, business combination, recapitalization,
liquidation, dissolution, joint vennrre  or similar transaction, of (A) assets or businesses that
constitute or represent 20% or more of the total revenue, operating income, EBITDA or assets of
the Company and its subsidiaries, taken as a whole, or (B)  20% or more of the outstanding shares
of Company Capital Stock or capitai  stock of; or other equity or voting interests in, any of the
Company’s subsidiaries directly or indirectly holding the assets or businesses refemed  to in
clause (A) above.

@I Neither the Board of Directors of the Company nor any committee thereof
shall (i) withdraw (or modify in a manner adverse to Parent or Sub) or propose publicly
to withdraw (or modify in a manner adverse to Parent or Sub) the recommendation or
declaration of advisability by such Board of Directors  of the Company or any such
committee of this Agreement or the Merger, or recommend, or propose publicly to
recommend, the approval or adoption of any Takeover Proposal (other than a Takeover
Proposal made by Parent) (each such action being referred to herein as an “Adverse
Recommendation Change”), unless the Board of Directors of the Company determines in
good faith, based on such matters as it deems appropriate, after consulting with legal
counsel, that such action is necessary for the Board of Directors of the Company to
comply with its fiduciary duties to the Company’s stockholders under applicable law and
the Company’s certificate of incorporation, (ii) adopt or approve, or publicly propose to
adopt or approve, any Takeover Proposal (other than a Takeover Proposal made by
Parent), or withdraw its approval of the Merger, (iii) cause or permit the Company to
enter into any letter of intent, memorandum of understanding, agreement in principle,
acquisition agreemeaf merger agreement, joint venture agreement, partnership agreement
or other agreement (each, an ‘Acquisition Agreement”) constituting or related to any
Takeover Proposal (other than a confidentiality agreement referred to in Section 4.02(a))
or (iv) agree or resolve to take any of the actions prohibited by clauses (i), (ii) or (iii) of
this sentence. Notwithstanding anything in this Agreement to the contrary, at any time
prior to obtaining the Stockholder Approval, the Board of Directors of the Company may,



in response to a Superior Proposal (as defined  below) that did not result &om  a breach of
Section 4.02(a), cause the Company to tenninate this Agreement pursuant to Section
7.01 (f) and concurrently or promptly thereafter enter into an Acquisition Agreement;
provided, however, that the Company shall not terminate  this Agreement pursuant to
Section  7.01(f),  unless  the Cokpany  shall  have complied with all the provisions of this
Section 4.02 (except for any failure to comply that would not adversely affect the rights
of Parent under this Section 4.02),  including  the notification provisions in this Section
4.02, and with all applicable requirements of Section 5.06(b)  (including the payment of
the Term&&n Fee (as defined  in Sectiam  5.06(b))  prior to or’ooncurxntly  with suoh
termination); and provided fixrther.  however, that the Compauy shall not exercise its right
to terminate this Agreement pursuaut to Section 7:01(f)  until the fif&  business day
following Parent’s receipt of written notice (a “Notice of Superior Proposal”) &om  the
Company advising  Parent that the Board of Directors of the Company has reoeived  a
Superior Proposal specifyins  the terms and conditions ofthe  Superior Proposal,
identifying the person making such Supczior  Proposal and stating that the Board of
Directors of the Company intends to exueise its right to terminate this Agreement
pursuant to Section 7.01(f)  (it being understood and agreed that, prior to any such
termination taking  effe  auy amendmti  to the price or any other mat&al term of a
Superior Proposal shall require a new Notice of Superior Proposal and a new five
business day period).

The tam “Superior Proposal” meaus any bona fide written offa  made by a third
party in respect of(i) a tmmaction  that if consumma tedwouldresultinsuchthirdparty
acquiring, directly or indirectly, 50% or more ofthe  voting power of the Company Common
Stock of  50% or more of the assets of the Company ,and its subsidiaries, takm as a whole, or (ii)
a direct  merger between such third partyaud  thecompany,  in either case providing for
consideration to the Company’s stockholders consisting of cash and/or securities  (it being
understood that securities retained by the Company’s stockholders be included for purposes of
this determina tion), which transaction the Board of Directors of the Company determines in its
good faith judgment (a&r  consultation with a financial  advisor of nationally recognized
reputation) (taking into account the person making the offer, the consideration off&d,  the
likelihood of consumm ation (including the lega&  financial and regulatory aspeets  of the offer)  as
well as any other factors deemed relevant by the Board of Directors  of the Company) to be more
favorable &om  a financial  point of view to the stockholders of the Company, taking into aoeount
any changes to the terms of this Agreement offired  by Parent in response to such Superior
propoS2dtXOthawise. -’ _(

(c) Nothing contained in this Section 4.02 or elsewke  in this Agreement
shall prohibit the Company from  (i) taking and disclosing to its stockholders a position
contemplated by Rule 1&2(a)  promulgated under the Exchange Act or  (ii) making any
disclosure to the Company’s stookholdas if, in the good faith judgment  of the Board of
Directm  of the Company, after -n&t&on  with outside anmscl,  firilure  to make snch
disclosure would be inamsistent with applicable  law; provided, however, that in no event
shall the Company or its Board of DirecWs  or any committeethereoftak~agreeor
resolve to take any action prohibited by Section 4.02(b)(i)  (subject to the last clause of
Section 4.02(b)(i))  or Section 4.02(b)@&
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SECTION 4.03. Certain Conduct of the Parties. (a) During the period
from the date of this Agreement to the Effective Time, except as consented to in writing by the
Company (which consent shall not be unreasonably withheld or delayed and which consent shall
be deemed given if Parent has not received written notice otherwise from the Company within
eight business days after requesting such consent of the Company), Guarantor and Parent shall
not, and shall cause then subsidiaries not to, directly or indirectly (a) aquire or agree to acquire
or, except as required by Applicable Law, the rules and regulations of the Frankfurt  Stock
Exchange or, with respect to any disclosure by any subsidiary, the rules and regulations of the
principal stock exchange on which such subsidiary’s securities are listed, publicly disclose any
acquisition, in one transaction or a series of transactions, including by way of any merger,
consolidation, tender offer, exchange offer, binding share exchange, business combination,
recapitalization, liquidation, dissolution, joint venture or similar transaction, of(i) any United
States water services or wastewater services business that is regulated by a PUC or is owned or
operated by a municipality or local Governmental Entity (other than any such acquisition which
does not involve aggregate payments (including debt assumption) by Guarantor, Parent or their
subsidiaries in excess of $20 million) or (ii) (A) any business that would, upon the
consummation of such acquisition, (x) cause Guarantor, Parent or any of their mspeetive
subsidiaries to be required to register as a holding company under the Holding Company Act or
(y) subject Guarantor, Parent, Sub or any of their respective subsidiaries to regulation under the
Holding Company Act in a manner that would raise substantive questions with respect to the
ownership by any of them of any water or wastewater business or (B)  any business (x) that
would, upon the consummation of such acquisition, subject Guarantor, Parent or any of their
re+spxtive  subsidiaries to regulation under the Holding Company Act in a manner other than that
described in clause (A) above or Q that is a United States gas or electric utility, if in the case of
clause (B), such business is subject to regulation as a gas or electric  utility  (or similar
designation) by a PUC in any state which the parties agree is material or (b) take any other action
that would reasonably be expected to (i) materially impede or delay obtaining any Parent
Required Consent or Company Required Consent or the satisfaction of the conditions set farth  in
Section 6.01 (c) (to the extent relating to the Holding Company Act), 6.01 (d) or 6.02(d) or (ii)
otherwise materially impede or delay the consumm ation  of the Merger. In the event that
Guarantor or Parent shall seek the consent of the Company to make an acquisition of the type
described in Section 4.03(a)(a)(ii)(B),  the sole basis on which the Company may withhold its
consent shall be a determination by the Company that such acquisition would reasonably be
expected to (x) materially impede or delay obtaining any Parent Required Consent or Company
Required Consent or the satisfaction of the conditions set forth in Section 6.01 (c) (to the extent
relating to the Holding Company Act), 6.01 (d) or 6.02(d)  or (y) otherwise materially impede or
delay the consumm ation of the Merger.

(b) Prior to the obtaining of the Stockholder Approval, Guarantor and Parent
shall not, and shall cause their respective subsidiaries not to, acquire ‘beneficial ownership” (as
such term  is defined for purposes of Section 13(d) of the Exchange Act) of any shares of
Company Common Stock A&r the obtaining of the Stockholder Approval, Guarantor and
Parent shall not, and shall cause their respective subsidiaries not to, acquire  shares of Company
Common Stock if such acquisition would result in Guarantor, Parent and their subsidiaries
squiring  ‘beneficial ownership” (as so defined)  of more than 4.9% of the shares of Company
Common Stock outstanding at the time of such acquisition.
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Cc) During the period from the date of this Agreement to the Effective Time,
except as consented to in writing by Parent (which consent shall not be unreasonably withheld or
delayed and which consent shall be deemed given if the Company has not received written notice
otherwise from  Parent within eight business days afkr requesting such consent of Parent), the
Company shall not, and shall cause its subsidiaries not to, directly or indirectly, take any action
that would reasonably be expected to (i) materially impede or delay obtaining any Parent
Required Consent or Company Required Consent or the satisfaction of the conditions set f&h  m
Section 6.01 (c) (to the extent relating to the Holding Company Act), 6.01(d)  or 6.02(d) or (ii)
otherwise materially impede or delay the co-011  of the Merger.

ARTICLEV  -’

Additional Aereements

SECTION 5.01. Preuaration  of the &OXY Statement: Stockholders Meet+  (a)
As promptly as reasonably practicable following the date of this Agreement  the Company &ail
prepare and file with the SEC the Proxy  Statement in preliminary form and the Company &ail
use its reasonable best efforts to respond as promptly as practicable to any comments of the SEC
with respect  thereto and to cause the Proxy Statement to be mailed to the company’s
stockholders as promptly as practicable following the date of this Agreement. The Company
shalIpromptiynotifyParentuponthereceiptofanycormneats~theSECaritsstaffar~y
request ti the SEC or its staff for amendments or supplements to the Proxy Statement and
shq  provide Parent with copies of all correspondence between the Company and its
representatives, on the one hand, and the SEC and its w on the other hand. Parent shall
promptly provide any information or responses to comments, or other assistance, reasonably
requested in connection with the foregoing. Prior to filing or mailing the Proxy Statement (or
any amendment or supplement thereto) or responding to any comments of the SEC with respect
thereto, the Company (i) shall provide Parent an oppokhmity  to review and comment  on such
document or response and (ii) shall give reasonable consideration to ail  commurts  proposed by
Parent

09 The Company shall, as promptly as reasonably practicable following the
date of this Agreement, establish a record date far, duly call, give notice oc convcme  and
hold a meeting of its stockholders (the “Stockholdas  Meeting”) for the purpose of
obtaining the Stockholder Approvai, regardless of whether an Adverse Recommendation
Change has occured  at any time a& the date of this Agreeme The Company shall,
through its Board of Directors, recommend to its stockholders that they adopt this
Agreement, and shall include such recommendation in the Proxy Statement, in each case
subject to its rights under Section 4.02(b)(i). Without limiting the generality of the
foregoing, the Company agrees that its obligations pursuant to this Section 5.01 (b) shall
not be alEcted by the comm~~~~~ent,  public proposal, public disclosure or
communication to the Company or any other person of any Takeover Proposal.
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SECTION 5.02. Access to Information; Confidentialitr.  Transition Planning.
(a) The Company shall, and shall cause each of its subsidiaries to, afford to Parent, and to
Parent’s officers, employees, investment bankers, attorneys, accountants and other advisors and
representatives, reasonable access at reasonable times and during normal business hours during
the period prior to the Effective Time or the termination  of this Agreement, in a manner which
does not unreasonably interfere with the business and operations of the Company, to all their
respective properties, assets, books, contracts, commitments, directors, officers, employees,
attorneys, accountants, auditors, other advisors and representatives and records and, during such
period, the Company shall, and shall cause each of its subsidiaries to, make available to Parent
on a prompt basis (a) access to each material report, schedule, form, statement and other
document filed or received by it during such period to or from  any PUC or pursuan ttothe
requirements of applicable securities laws and (b) all other information concerning its business,
properties and personnel as Parent may reasonably request; provided that such right of access
shall not include sampling, testing or Phase II environmental site assessment activities. For the
purposes of this Section 5.02, all communications, including requests for information or access,
pursuant to this Section 5.02, shall only be made by and between a representative of each of
Parent, on the one hand, and of the Company, on the other hand, which representative (a) shall
initially be Jim McGivern  for Parent and Ellen Wolf for the Company and (b) may be replaced
with a substitute representative by either party from time to time upon reasonable written notice
to the other party. The Company will promptly advise Parent of any material developments in its
business. Notwithstanding the foregoing, (i) the Company and its subsidiaries shall not be
required to provide any information to the extent that the Company or any of its subsidiaries is
legally obligated to keep such information confidential or otherwise not to provide such
mformation  or to the extent that such access would constitute a waiver of the attorney-client
privilege and (ii) the Company shall provide access to those properties, assets, books, contracts,
commitments, directors, officers, employees, attorneys, accountants, auditors, other advisors and
representatives and records descrii  above of its subsidiaries that are not wholly-owned
subsidiaries only to the extent that the Company has or is reasonably able to obtain such access.
Parent will hold, and will direct its officers, employees, investment bankers, attorneys,
accountants and other advisors and representatives to hold, any and all information  received from
the Company, directly or indirectly, in confidence in accordance with the Cotidentiality
Agreement dated June 26,2001,  among Guarantor, Thames and the Company (as it may be
amended from  time to time, the “Confidentiality Agreement”).

(b) The Company and Parent shall, and shall cause each of their respective
subsidiaries to, reasonably cooperate to obtain an orderly transition and integration
process in connection with the Merger in order to minimize the disruption to, and
preserve the value of, the business of the Surviving Corporation and its subsidiaries
during the period tirn  and after  the Effective Time. The Company and Parent agree that
such cooperation shall include the development as soon as reasonably practicable
following the date hereof of a mutually acceptable integration plan on a business-by-
business and region-by-region basis with reasonable provisions for visitation by
employees.

SECTION 5.03. Reasonable Best Efforts: Notification. Upon the terms and
subject to the conditions set forth in this Agreement, each ofthe  parties agrees to use its



reasonable best efforts to take, or cause to be taken, all  actions that are necessary,  proper  and
advisable to consummate and make effective the Merger and the other transactions contemplated
by this Agreement and the Company Voting Agreement,  including using its reasonable best
efforts to accomplish the following as promptly as reasonably practicable following the date of
this Agreements (a) the taking of all acts necessary  to cause the conditions precedent set forth in
Article VI to be satisfied, (b) the obtaining of all necessary actions or nonactions, waivera,
consents, approvals, orders and authorizations km Go~emmental  Entities and the making  of alI
necessary registrations, declarations and filings and the taking of all  steps as may  be necessary to
obtain an approval (including the Company R-red  Consents and the Parent Required ._
Consents) or waiver from,  or, to the extent any approval OF waiver  cannot be obtained, to avoid
the need to obtain an approval (including the Company Rquired  Consents and the Parent
Required Consents) or waiver from,  or to avoid an action or proce&ng  by, any Governmenti~
Entity and (c) the obtaining of aU necesxy  consents, approvals or waive fkm  third parties. In
connection with and without limiting the foregoing, the Company shall, if any state takeove
statute or similar statute or regulation is or becomes applicable to this Agreement, the Company
Voting Agreement, the Merger or any of the other  transactions contemplated  hereby or thereby,
use its reasonable best efforts to allow the Merger and the other transactions contanplated  by
this Agreement and the Company Voting Agreemat  to be consummated as promptly  85
practicable on the terms contemplated by this Agreement and the Company Voting Agreement
and-otherwise to mi.~-&& the effkct  of such statute or regulation on this Agreement, the
Company Voting Agreement, the Merger and the ok  transactions contemplated hereby and
thereby. The Company, Guarantor and Parent shah  provide such assistance, infkma6on  and
cooperation to each other as is reasonably requested in connection with the f-g  at&  in
comxction  therewi& shall notify the other person promptly following the receipt of any
cormnents  hm any Governmental  Entity and of any request by any Governmental Entity fix
amendments, supplements or additional information in respect of any registration, declaration or
filing with such Governmental Entity and shall supply the other person  with copies of all
correspondence between such person or any of its representatives, on theone  hand, and any
Governmental Entity, on the other hand. In addition,.the  Company, Guarantor and Parent shall
cooperate to promptly develop a mutually acceptable plan to obtain the Company Required
Consents and the Parent Required Consents as expeditiously as reasonably practicable  and
without undue expense. To the extent that either party or any of its subsidiaries is rquired  to
make any registration, declaration or sing  with any PUC in connection with obtaining the
Company Required Consents or the Parent Required Consents, such party shall use its  xasonable
best efforts to (i) provide the other party an opportunity  to review and comment on such
registration, declaration or Bing  reasonably in advance of making any such registration,
declaration or Sling, (ii) give reasonable consideration to ail  comments proposed by the otk
party and (iii) if applicable, coordinate the submission of such registration, declaration or filing
with the other party. Neither the Company nor any of its subsidiaries ahall enter into or agree to
any terms  of  conditions in commtion  with obtaining the Company Required Consents without
the prior written consent of Parent (which consent shall not be umasomblywithhcldor
delayed). None of Guarantor, Parer&  Sub or any of their respective subsidiaries a enter into
or agree to any tams or conditions in connection with obtaining the Parmt  Required Consents
without the prior written consent of the Company (which consent shall not be lmxwonably
withheld or delayed).

:

. , _.  . , _ , ,-  -.. . . .
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SECTION 5.04. Comnanv  Stock Ontions.  (a) As soon as practicable following
the date of this Agreement, the Company shall ensure that the Board of Directors of the
Company (or, if appropriate, any committee administering the Company Stock Plans) shall adopt
such resolutions or take such other actions (if any) as may be required to provide that:

(0 each Company Stock Option outstanding immediately prior to the
Effective Time (whether vested or unvested)  shall be converted at the Effective
Time into the right to receive an amount of cash equal to (A) the excess, if any, of
(1) the Merger Consideration over (2) the exercise price per share of Company
Common Stock subject to such Company Stock Option, multiplied by (B)  the
number of shares of Company Common Stock for which such Company Stock
Option shall not theretofore have been exercised;

(ii) each Company Stock Issuance Right outstanding immediately
prior to the Effective Time (whether vested or mvested)  shall be converted at the
Effective Time into the right to receive an amount of cash equal to the product of
(A) the Merger Consideration and (B)  the number of shares of Company Common
Stock subject to such Company Stock Issuance Right;  and

(iii) make such other changes to the Company Stock  Plans as the
Company and Parent may agree are appropriate to give effect to the Merger.

09 All amounts payable pursuant to Section 5.04(a)  shall be subject to any
required withholding of taxa  or proof of eligibility of exemption therefrom, and shall be
paid as soon as practicable following the Effbctive  Time, without interest.

Cc) The Company shall take all actions determined to be necessary to
effectuate the provisions of this Section 5.04 as mutually agreed by Parent and the
Company. prior to the Effective Time, the Company shah ensure that the Board of
Directors of the Company (or, if appropriate, any committee administering the Company
Stock Plans) shall take or cause to be taken such actions as are required to cause (i) the
Company Stock Plans to terminate as of the Effective Tie and (ii) the provisions in any
other Company Benefit Plan providing for the issuance,  transfer or grant of any capital
stock of the Company or any interest on or following the Effective Time in respect of any
capital stock  of the Company to be deleted as of the Effeztive  Time.

SECTION 5.05. Indemnification. Exculnation  and Insuranoe.  (a) To the extent,
if any, not provided by an existing right of indemnification or other agreement or policy,  from
and after  the Effective Time, Guarantor and Parent shall, to the fizllest  extent permitted by
applicable law, indemnify, defend and hold harmless each person who is now, or has been at any
time prior to the date hereof, or who becomes prior to the Effective Time, an officer or director
of the Company or any of its subsidiaries (each an“Indenmified  Party”  and, collectively, the
“Indemnified Parties”) against (i) all  losses, expenses (including reasonable attorney’s  fees  and
expenses), claims, damages or liabilities or, subject to the proviso of the next succeeding
sentence, amounts paid in settlement, arising out of actions or omissions occurring at or prior to
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the Effective Time (and whether asserted or claimed prior to, at or afkr the Effective Tiie)  that
are, in whole or in part, based on or arising out of the  fact that such  person is or was a director or
officer of the Company or any of its subsidiaries (“Imkmnified  Liabilities”), and (ii) aU
Indemnified  Liabilities to the extent they are based in whole or in part on or arise in whole 0~  in
part out of or pertain to this Agreement or the transactions contemplated hereby. In the event of
any such loss, expense, claim, damage or liability (whether or not arising before the Effective
Time); Guarantor and Parent shall pay or cause to be paid the reasonable fees and expenses of
counsel selected by the 3ndemnified  Parties, which counsel shall  be reasonably satisfactory to
Parent, promptly a&r statements therefor  are received and otherwise advane.  to snch
Indemnified Party upon request reimbursement of documented expenses reasonably incurred;
provided, however, that Guarantor and Parent shall not be liable for any settlement &&ted
without its written prior consent (which consent shall not be unreasonably withheid or delayed).
III the event any Indemnified Party is required to bring any action against Guarantor or Parent to
enforce rights or to collect money due under this  Agreement and such action results in a find_
non-appealable judgment in favor of such Indemnified Party, Guarantor and Parent shall
reimburse such Indemnified Party for all of its reasonable expenses in bringing and pursuing
such action. Each Indemnified Party shall be entitled to the advancement of eqenses totbefhll
extent contemplated in this Section 505(a)  in connection with any such action; provided,
however, that any person to whom expenses are advanced provides an undeztaking,  if and to the
extent required by the DGCL, to repay such advances if it is ultimately determined that such
person is not entitled to indemnification.

(b) For six years after the Effective Time, Guarantor and Parent shall maintain

’
in effect  (i)  the Company’s current directors’ and officers’ liability insurance covering
each person currently covered by the Company’s dire&m’  and officers’ liability
insurance policy for acts or omissions occurrhg  prior to the Ef&ctive Time on terms with
respect to such coverage and amounts no less favorable in the aggregate to such dimetom
and officers than those of such policy as in effect on the date of this Agreement  provided
that Guarantor or Parent may substitute therefor  policies of a reputable insurance
company the terms of which, including coverage and amount, are no less fkvorable  in the
aggregate to such directors and officers than the insurance coverage otherwise requkd
under this Section 505(b); provided however, that in no event shall Guarantor and Parent
be required to pay aggregate annual pmmiums for immmnce  unda this Section 5.05(b)  in
excess of 200% of the amount of the aggmgate  pmmiums paid by the Company for the
year &om July  22,2001  through July 22,2002  for such purpose (which premiums for the
year &om July 22,200l  through July 22,2002  are hereby qresented  and warranted by
the Company to be S327,500),  provided that Guarantor and Parent shall nevertheless be
obligated to provide a policy with the best coverage available as may b&obtained far
such 200?!  amount and (ii) in the Restated Certificate of Incorporation and By-Laws of
the Sunriving  CorpoWion  the provisions regarding elimination of liability of directors
and indemnification ofl  and advancement of expenses to, offiars  or directors contained
in the Restated CertScate  of Incorporation attached as Exhiit A and the current By-
Laws of the Company.

fc) In the event that Guarantor OT  Parent or any of their ~a~cc~~ar~ or assigns
(i)  consolidates with ormerges into any other person and is not the contiuuiq  or

. I
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surviving corporation or entity of such consolidation or merger or (ii) transfers or
conveys all or substantially all its properties and assets to any person, then, and in each
such case, Guarantor and Parent shall cause proper provision to be made so that the
successors and assigns of Guarantor or Parent, as the case may be, assume the obligations
set forth in this Section 5.05.

Cd) To the fullest extent permitted by law, from and after the Effective Time,
all rights to indemnification as of the date hereof in favor of the directors and officers of
the Company and its subsidiarks.with respect to their activities as such prior to the
Effective Time, as provided in, with respect to the Company, the Restated Certificate of
Incorporation attached as Exhibit A and the current By-Laws of the Company, or, with
respect to the Company’s subsidiaries, their respective certificates of incorporation and
by-laws (or similar organizational documents) in effect on the date hereof, or otherwise in
effect on the date hereof, shall survive the Merger and shall continue in full  force and
effeot  for a period of not less than six years f&n the Effective Time; provided, however,
that in the event any claim or claims are asserted or made within such six-year period, all
such rights to indemnification in respect of such claim or claims shall continue until the
find  disposition thereof.

(e) The provisions of this Section 5.05 are intended to be for the benefit oE,
and will be enforceable by, each Indemnified Party, his or her heirs and his or her
representatives.

SECTION 5.06. Fees and Exnenses.’  (a) Except as provided below, all fees  and
expenses incurred  in connection with this Agreement, the Company Voting Agreement, the
Merger and the other transactions contemplated hereby and thereby shall be paid by the party
incurring such fees or expenses, whether or not the Merger is consummated

00 In the event that (i) (A) a Takeover Proposal shall  have been made to the
Company or its stockholders or any person has publicly announced an intention (which
has not been withdrawn) to make a Takeover Proposal, (B)  thereafter  this Agreement is
terminated by eitha Parent or the Company pursuant to Section 7.01(b)(i)  (but only if the
Stockholders Meeting has not been held by the date that is five business days prior to the
date of such termination due to a breach of Section 5.01 by the Company) or  7.01(b)@)
and (C) within 12 months after such termination, the Company or any of its subsidiaries
enters into a definitive  agreement to consummate, or co mummates, any Takeover
Proposal (solely for purposes of this Section 5.06@)(i)(C),  the term  ‘Takeover Proposal”
shall  have the meaning set forth in the definition of Takeover Proposal contained in
Section 4.02(a) except that all references to 20%  shall be deemed references to 50%X1),  (ii)
this Agreement is terminated by the Company pursuant  to Section 7.01(f)  or (iii) this
Agreement is terminated by Parent pursuant to Section 7.01(c),  then the Company shall
pay Parent a fee equal to S 13 8 million (the ‘T czmination Fee”) by wire transfer of same
day fimds  to an account in the United States designated by Parent  (x) in the case of a
temnnation  by the Company pursuant to Section 7.01 (f), concurrently with such
termination, (y) in the case of a termination by Parent pursuant to section 7.01(c),  within



two business days a&r such termination and (z) in the case of a payment as a result of
any event referred  to in Section 506@)(i)(C),  upon the first to  OCCIP  of such events. The
Company acknowledges that the agreements contained in this Section 5.06(b) are an
integralpart  of the transactions contemplated by this Agreement, and that, without these
agreements, Parent would not enter into this Agreknent;  accordingly,  ifthe  Company
fails promptly to pay the amounts due pursuant to this section 5.06(b),  and,  in order to
obtain such payment, Parent commences  a suit that results in a final,  non-appealable
judgment against the Company for the amounts set forth in this Section 5.06(b),  the
Company shall  pay to Parent interest on the amounts set forth in this Section 5.06(b) ti
and including the date payment of such amount was due to but excltiding the date of
actual payment at the prime rate of The Chase Manhattan Bank in effect on the date such
payment was required to be made, together with reasonable legal  fees and expenses
i.ncux~ed  in connection with such suk

(c) If this Agreement is terminated (i) by the Company purswnt to section
7.01 (e) (other than on account of a breach of Section 3.02(d), Section 4.03 or Section
5.03) or (iii by Parent pursuant to Section 7.01 (a), then the non-terminating party  shall
promptly (but not later than five business days after receipt of notice of the amount due
from the other party) pay to the termiMting  party an amount equal to all documented out-
of-pocket expenses and fees incurred by such terminating party or its afl%ates  (including
fees and expenses payable to all IegaI,  accounting, fkncial,  public relations and other
professional advisors) arising out 06  in connection with or related  to the Merger or the
other transactions contemplated by this Agreement (“out-of-Pocket  M”) not to
exceed $20 million in the aggregate; providad, however, that if this Agreement is
terminated under the ckumskmces  described in clauses (i) or (ii) above by a party as a
result of a willful breach by the non-tuminating  party, the terminating party may pursue
any remedies available to it at Iaw or in equity and such par@s  Out-of-Pocket Expenses
shall not be limited to $20 million.

SECTION 5.07. ~tentionaIly  omitted].

SECTION 5.08. Collective Bargainimr  Aaeementq.  From and after the
Effective Time, Parent shall cause the Surviving Corporation and its subsidiaries to honor and
continue to be bound by the terms  of alI  collective bargaining agreements to which the Company
or any of its subsidiaries is a party (the %&ctive Bargaining Agreema&?‘).

SECTION 5.09. Benefits Mattag,  (a) For purposes hereof; “Company
Employees” shall mean those individuals who are employees of the Company and its
subsidiaries (including those employees who are on vacation, leave of absence, disability or
maternity leave) as of the Effective Time.

00 Subject to Applicable Law and Judgments and obligations  uI1<Ict
Collective Bargaining Agreements, Parent shall, and shaB cause the Surviving
Corporation to, give the Company Employees WI  credit, fbr aII purposes, under any
employee benefit plans or arrangements maintamed by Parent’s (or one of its
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subsidiaries’) water business in the United States, the Surviving Corporation and their
respective subsidiaries, and in which Company Employees may become eligible to
participate for the Company Employees’ service with the Company and its subsidiaries to
the same extent recognized by the Company and its subsidiaries immediately prior to the
Effective Time, except for purposes of benefit accrual under defined benefit pension
plans in which the Company Employees do not participate immediately prior to the
Effective Time, so long as credit for past service under any such pension plan is also not
given to other employees employed in Parent’s (or one of its subsidiaries’) water
businesses in the United States or to the extent giving such credit would result  in a
duplication of benefits  (including in respect of benefit accrual under defined benefit
pension plans) for the same period of service.

(c) Subject to Applicable Law and Judgments and obligations under
Collective Bargaining Agreements, Parent shall,  and shall cause  the Stiving
Corporation to, (i) waive all limitations as to preexisting conditions, exclusions and
waiting periods with respect to participation and coverage reqnirernents  applicable to the
Company Employees and, to the extent applicable, any retired employee constitnting  a
member of the Retiree Group (as defined below) (any such employee  a ‘Retired
Employee”) under any welfare benefit plans in which such employees may be eligible  to
participate after the Effective Time to the extent waived under the applicable Company
Benefit Plan immediately prior to the Effective Time and (ii) provide each Company
Employee (and each Retired Employee) with credit for any co-payments and deductiiles
paid prior to the Effective Time in the calendar year in which the Effective Time occurs
(or, if later, the year in which such Company Employee (and each Retired Employee)
commences participation) in satisfying any applicable deductible  or out-of-pocket
requirements under any welfare plans in which such Company Employee (and each
Retired Employee) is eligible to participate after the Effective Time.

(a Parent agrees to honor, and shrill  cause the Surviving Corporation to
honor, the Company Benefit Plans disclosed in the Filed SEC Documents or Section
3.01 (k)(i) of the Company Disclosure Schedule in accordance with their cnrrent  terms.
Subject to Applicable Law and Judgments and obligations under Collective Bargaining
Agreements, for a period of 18 months immediately following the Eff&e Time, Parent
shall, or shall cause the Stiving  Corporation to, provide to the Company Employees
compensation (including base pay and annual and long term  incentive opporhmities) and
employee benefits (including health, welfare, pension, vacation, savings and severance)
that are no less favorable in the aggregate than those provided to the Company
Employees immediately prior to the Effective Time; provided, that for a period of 12
months immediately following the Effective Time, Parent shall, or shall cause  the
Surviving Corporation to, maintain the Company Benefit Plans in accordance with thti
terms as in effect immediately prior to the Effective Time (other than equity  or equity-
based plans) without any adverse amendment thereto or termination thereof (except as
required by Applicable Law and Judgments or any Collective Bargaining Agreement).
Notwithstanding the foregoing, following the Effective Time, there shall be no obligation
to provide Company Employees with awards of capital stock of any entity or awards of
options or other rights of any kind to acquire capital stock of any entity); provided,



however, that the value of any equity-based compensation provided to Company
Employees immediately prior to the Effective Tie  shall be taken into account in
determining whether compensation and benefits provided hg the 18 months afker  the
Effective Tiie are no less  favqable  in the aggregate than those provided to Company
Employees inuixdiately  prior  to the Effective Time.

(d Subject to Applicable Law and Judgments and obligations under
Collective Bargaining Agreements, Parent shall, or shall cause the S\wiving  Corporation
to, provide to the Retiree Group (as defined  below), without adverse ~endment,  the
post-retirement medical and life insurance benefits as in effect  immediately prior to the
Closing Date (at the same levels, and at the same cost  (if any), as in effect  i&mediately
prior to the Closing Date), provided to Company Employeea  who  are not covered by a
Collective Bargaining Agreement and their dependents as set forth in the retiree medical
plan listed in Section 3.01(k)(i)  of the Company Disclosure Schedule (the ‘%tiree
Medical Plan”). The *%tirez  Group” means each Company Employee who is not (or
was not while employed) covered by a Collective Bargaining Agreement and who, as of
the Closing Date, (i) is either retired under the terms of the Retiree Medical Plan aa in
effect on the date hereof or (ii) has satisfied all  applicable eligibility requirements (under
the terms of the Retiree Medical Plan as in effkct  on the date hereof) II- to
commence receiving benefits if his or her employment were terminated at the Effective
Time.

(0 Subject to Applicable Law and Judgments and obligations un&
- Collective Bargaining Agreements, in the event and to the extent that Guarantor or one of

its subsidiaries maintains a qualified employer stock ownership plan far the bentit  of
employees employed in Parent’s or one of its subsid+uies’  (or one of their respective
successors’) water business in the United States (a “Guarantor ESOP”), Guarantor &ail
allow all current non-union Company Employees to participate in such Guarantor ESOP
as soon as practicable afkr  the Effkctive Tii&.

0 Between the date of this Agreement and the Closing Date, the Company
shall provide Parent commercially reasonable access to the Company Employees for
purposes of impiementing  this AgreemenL

0 The Company shall use its reasonable best ef%nts  to cause the Board of
Directors of the Company not to exercise any discretion it possesses solely in respect of
the mans contemplated by this Agreement, to expressly set the date when a
“change in control” occurs for the purposes of any applicable individual agreement
covering a Participant (other than to deem such “change in control” to occur no earlier
than the Effkctive  Time). .

0 ThtcOmpanyshalltake~actionnecessary(i)toprovidethatthe
component of the Company’s Dividend Reinvestment and Stock Purchase Plan
permitting  independent monthly pur&sesof  Company cbmtnm  stock (other  than
purchases of Company Common Stock funded solely  by reinvestment of Company

,.  -  -.  .  .  .  . . -1 _
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dividends) (the ‘DRSPP Stock Purchase Component”) shall be indefinitely suspended as
promptly as reasonably practicable following the date of this Agreement (but in no event
later than immediately following the second stock purchase effected following the date of
this Agreement under the DRSPP Stock Purchase Component) and (ii) to cause all
amounts not yet applied as of the date of termination of the DRSPP Stock Purchase
Component to purchase Company Common Stock under the DRSPP Stock Purchase
Component to be returned as promptly as practicable following such suspension.

SECTION 5.10. Public Announcements. Subject to each party’s disclosure
obligations imposed by law or any applicable securities exchange, and except with respect to any
Adverse Recommendation Change, Parent and Sub, on the one hand, and the Company, on the
other hand, shail,  to the extent reasonably practicable, consult and cooperate with each other
before issuing, and give each other a reasonable opportunity to review and comment upon, any
press release or other public statements (other than routine employee communications) with
respect to this Agreement, the Company Voting Agreement, the Merger and the other
transactions contemplated hereby and thereby. The parties agree that the initial press release to
be issued with respect to the transactions contemplated by this Agreement shall be in the form
heretofore agreed to by the parties.

SECTION 5.11. Rights  Agreement.  The Board of Directors of the Company
shall take all action necessary in order to render the Company Rights inapplicable to the Merger,
the Company Voting Agreement and the performance of this Agreement.

SECTION 5.12. Stockholder Litigation. The Company agrees that it shall not
settle or offer to settle any litigation commenced prior to or a&r the date hereof against the
Company or any of its directors by any stockholder of the Company relating to this Agreement,
the Company Voting Agreement, the Merger, any other transaotion  contemplated hereby or
thereby, without the prior written consent of Parent (not to be unreasonably withheld or delayed).

SECTION 5.13. Director Resignations. On the Closing Date, the Company
shall cause to be delivered to Parent duly executed resignations, effective as of the Effective
Time, of each member of the Board of Directors of the Company and shall  take such other action
as is necessary to accomplish the foregoing.

ARTlcLEvI

Conditions Precedent

SECTION 6.01. Conditions to Each ParWs Obligation to Effect the Mertzer.
The obhgation of each party to effect the Merger  is subject to the satis&tion  or waiver on or
prior to the Closing Date of the following conditions:
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00
obtained.

Stockholder ADMOV~~.  The Stockholder Approval shall have been

@I antitrust. Any waiting period  (ad my extension  thereof) applicable to
the Merger Under  the HSR Act shall have been terminated or shall have expired and any
other  re@,red approval or waiting period under any other similar competition, merger
control, antitrust or similar law or reguhion  or the Investment Canada Act, if applicable,
the failure of which  to obtain or comply with  which would be reasonably expected to
have a mated adverse effect, shall have been obtained or texminat+  or shall have
expired I.

(4 No Iniunctions or Leeal  Restraints. No tempomry  restraining  order,
preliminq  or permanent  injunction or other  order or decree issued by any court of
competent juxiscliction  or other legal restraint or prohibition that has the effect  of
preventing the czasummation of the Merger shall be in effect  (collectively, “Legal
Restraints”).

(a Required Consents. The Company Required Consents and the Parent
Required Consents shall have been obtained prior to the Effkctive Tiie and shaU  have
become Final Orders. Any reference in this Agrement  to the “obtaining” of any such
Company Required Consents or Parent Required Consents shall.mean making such
dehwions,  Slings, registrations, giving such notice, obtaining such authorizations,
orders, consents or approvals and having such wtitingpaiods  expire as are, in each case,
necessary  to avoid a violation of law. A “Final Order” for purposes  of this Agreement
means action by the relevant regulatory authority (i) which has not been  rev- stayed,
enjoined, set aside,  annulled or suspend4  and (iii with respect to which  any waiting
period pre&ki by Applicable Law or Judgment before the Merger  and the other
transactions contemplated hereby may be consummatedhasexpkd,andastowbichall
conditions to be satisfied before the consummation of such transactions prescrii  by
.\pplicable  Law or Judgment have been satisfied.

(4 Stock Redemdon.  The Stock Redemption shall  havebeen  co-

SECTION 6.02. Conditions to Oblieations of Guarantor. P-t  and Sub. The
obligations of Guarantor, Parent and Sub to effect  the Mnga  are lkther  subject to the
satisfaction or waiver on or prior to the Closing Date of the following amditions:

(a) Remesentations  and Warraaties.  The representations and warranties of the
Company contained herein shall be true aud corrcd  as of the date of this Agreement and
as of the Closing Date with the same effect as though made as of the Closing Date
(except that the accuracy ofrepresentations and warranties thatbytheir  terms speak as of
aspecifieddatewillbeddcrminedasof~date),othatbanfor~faihPestobetrae
and correct that individually or in the aggregate would not reasonably  be expected  to
have a material adverse effect. Parent Shall  have received a cczlikate  signed on behalf
of the Company by the chief financial officer of the Company to such effect. For the

.. _  _
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purposes of determining the satisfaction of this condition, the representations and
warranties of the Company shall be deemed not qualified by any references therein to
materiality generally or to a material adverse effect

00 Performance of Obligations of the Comuanv. The Company shall have
performed in all material respects all obligations required to be performed by it under this
Agreement at or prior to the Closing Date, and Parent shall have received a certificate
signed on behalf of the Company by the chief financial officer of the Company to such
effect.

Cc) Material Adverse Effect. No material adverse effect shall have occurred
and there shall be no state of facts, change, development, effect, condition or occurrence
that would reasonably be expected to have a material adverse effect

Cd) Reauired  Consents. The Final Orders relating to the Company Required
Consents and the Parent Required Consents, together with any consents, approvals,
orders, authorizations and declarations that shall have been obtained following the date of
this Agreement and prior to the Effective Time in connection with any acquisition of any
business or person by the Company or any of its subsidiaries, shall not individually or in
the aggregate impose any terms or conditions, excluding any terms and conditions that
may be imposed with respect to the acquisitions contemplated by the agreements dated as
of October 15,1!999  between the Company and certain of its subsidiaries on one hand,
and Citizens Communications Company (“Citizens”) and certain of its subsidiariesi  on
the other hand, to acquire  certain water and wastewater assets of those Citizens
subsidiaries, to the extent reflected or referred to in the Proposed Decision of ALJ
McVicar dated as of September 6,200I and excluding any terms and conditions that may
be imposed to the extent attriiutable to any acquisition of any business or person by
Guarantor or any of its subsidiaries with respect to which an acquisition agreement is
entered into or that is publicly announced or consumm ated after the date of this
Agreement, that would reasonably be expected to have a material adverse effect, or a
material adverse effect on the combined business, assets, properties, condition (financial
or otherwise) or results of operations of the Company and Thames Water Holdings, Inc.
and their respective subsidiaries taken as a whole.

SECTION 6.03. Conditions to Oblkation  of the Comnany.  The obligation of
the Company to effect  the Merger is fixther  subject to the satisfaction or waiver on or prior to the
Closing Date of the following conditions:

(a) Representations and Warranties. The representations and warranties of
Guarantor, Parent and Sub contained herein shall be true and correct,  as of the date of this
Agreement and as of the Closing Date with  the same efkt as though made as of the
Closing Date (except that the accuracy of representations and warranties that by their
terms  speak as of a specified date will be determined as of such date), other  than for such
failures to be true and correct that individually or in the aggregate would not reasonably
be expected to impair in any material respect the ability of Guarantor, Parent or Sub to
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perform  its obligations under this Agreement or prevent or materially delay the
consummation of any of the transactions contemplated by this Agreement The Company
shall have received a certificate signed on behalf of Guarantor and Parent by a senior
of&xx of each of Guarantor and Parent to such effti For the purposes of detexmining
the satisfaction of this condition, the representations and warranties of Guarantor, Parent
and Sub shall be deemed not qualified by any references therein to materiality generally
or to a material adverse effect

(b) Performance of Oblieations  of Parent and Sub. Guar+or,  Parent and Sub
shall have performed in all material respects all  obligations required to be performed  by
them  under this Agreement at or prior to the Closing Date, and the Company shall have
received  a certificate signed on behalf of Guarantor and Parent by a senior officer of each
of Guarantor and Parent to such effect

SECTION 6.04. Frustration of Closintz  Conditions. None of the Company,
Guarantor, Parent or Sub may rely on the failure  of any condition set forth in Section 6.01,6.02
or 6.03, as the case may be, to be satisfied if such fdure  was caused by such party’s failure to
use reasonable best efforts to consummate the Merger and the other transactions contemplated by
this  Agreement, as required by and subject to Section 5.03.

ARTlcLEvll

Teatian.  Amendment and Waiver

SECTION 7.01. Termination. This Agreement may be terminated, and the
Merger contemplated  hereby may be abandoned, at any time $rior  to the Effective Time, whether
befm or afk  the Stockholder  Approval has been  obtained:

(a) by mutual written consent of Parent, Sub and the Compaq

(b) by eitherparakt  or the Company

0) if the Merger shall not have been consummatedbyMar&  16,
2003; provided, however,  (A) that the right to tgminate  this Agreement pursuant
to this Section 7.01(b)(i)  shall not be available to any party whose breach of this
AgnementhasbeentheprimaryreasontheMergerhasnotbeenconsrrmmatedby
such dat% (B) that neither Parent nor the Company may tcr. * te pursuant to this
clause (bxi)  if on such date all conditions in Article VI shall have been satisfied
or be capabI  5 of being satisfied other than the condition set forth in Section
6.01(e),  and rhe  Company shall have mailed a notice of redemption to effect the
Stock Redemption, and (C) that if on such date a c~&tion  set forth in Section
6.01(d)  or 6.02(d) shall not have been satisfied  but all other conditions set forth  in
Article VI shall have been satiskl’brbe  capable ofbeing  satisfied, thea snch

-  -I .  . . -  -.  ,  ,  _ __
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date shall be extended to September 16,2003;  and provided, fkther,  that if on
such date (or such extended date pursuant to the immediately preceding proviso,
as applicable), a condition set forth in Section 6.01 (d) or 6.02(d) shall not have
been satisfied solely because the period described in clause (ii) of the definition of
Final Order set forth in Section 6.01(d)  shall not have expired, but all of the other
conditions set forth in Article VI shall have been satisfied or be capable of being
satisfied, such date shall be extended to the date of expiration of such period (up
to a maximum of 60 days for such extension);

(ii) if any Legal Restraint of the type referred to in Section 6.01 (c)
shall be in effect and shall have become final  and nonappealable (provided that
the party seeking to terminate this Agreement pursuant to this Section 7.01 (b)(ii)
shall have used its reasonable best efforts to resist, resolve or liff,  as applicable,
such Legal Restmint);  or

(iii) if, upon a vote at a duly held meeting to obtain the Stockholder
Approval, the Stockholder Approval shall not have been obtained;

(cl by Parent in the event an Adverse Recommendation Change has occurred;

(4 by Parent if the Company shall have breached any of its representations,
warranties or covenants contained in this Agreement, which breach (A) would give rise to
the failure of a condition set forth in Section 6.02(a) or 6.02(b),  and (B)  has not been
cured by the Company within twenty business days afk its receipt of written notice
thereof from Parent;

(e) by the Company if Parent shall have breached any of its representations,
warranties or covenants contained in this Agrekment,  which breach (i) would give rise to
the failure of a condition set forth in Section 6.03(a) or 6.03(b),  and (ii) has not been
cured by Parent within twenty business days afkr its receipt of written notice thereof
from  the Company,  or

(0 by the Company in accordance with the terms  and subject to the
conditions of section 4*02(b).

Notwithstanding  the foregoing, in no event shall Parent terminate this Agreement unless prior to
the date of suchtermina tion Parent shall  have complied with Section 7.03 (including paying to
the Company the Reverse Fee) if applicable.

SECTION 7.02. Effect  of Termination. In the event of tezm&tion  of this
Agreement by either the Company or Parent as provided in Section 7.01, this Agreemeat  shall
forthwith become void and have no effect, without any liability or obligation on the part of
Pare& Sub or the Company, other than the provisions of the last sentence of Section 5.02(a),
Section 5.06, this Section 7.02, Section 7.03 and Article VIII; provided however, that no such



termination shall relieve any party hereto from any liability or damages rekhing  from  a wilful
breach by a party of any of its representations, wmantie~  or covenants  set forth in this
AgrWZIlent

SECTION 7.03. Certain Breaches. If (a) this Agreement is terminated by either
PartyPu=-n t to Section 7.01 (other than (w) the termination of this Agreement  by either Parent
or the Company pursuant to Section 7.01 (a) or (b)(iii),  (x) the termination of this Agreement by
Parent pursuant to Section 7.01(c)  or (y) the termination of this Agreuncnt  by the Company
pumxmt to Section 7.01(f))  at a time when any of the conditions set forth in, Section 6.01(c)  (to
the extent relating to the Holding Company Ad), 6.01 (d) or 6.02(d) have not been satisfied and
(b) at the time of such termination either (i) Section 3.02(d)(i) is not true and coxrect  such that
Guarantor, Parent, Sub or any  of their respective subsidiatias  (A) would be requkd  to register as
a holding company under the Holding Company Act or (B)  would be subject to regulation under
the Holding Company Act in a manner that would raise substantive questions with  respect to the
ownership by any of them of any water or wastewater  business or Guarantcx  or Parent  is in
breach of Section 4.03(a)(a)(i) or 4.03(a)(a)@)(A)  or (ii) Section 3.02(d)(i)  (other than as set
forth above) or 3.02(d)(n)  is not true and correct or  Guarantor or Parent is in breach of Section
4.03(a)(a)(ii)(B),  4.03(a)(b)(i), 5.03(a) (to the extent relating to Section 6.01(c)  (to the extczit
relating to the Holding Company Act), 6.01(d) or 6.02(d)) or 5.03(b)  (to the extent relating to the
Company Required Consents and the Parent Required Consents) and, in the case of clause (ii),
such failure to be true and correct or such breach is the primary cause of the fbilure  of the
conditions set forth in Sa%ion  6.01(c)  (to the extent relating to the Holding Company Act),
6.01(d) or 6.02(d) to be satisfi4  thea Parent shall pay the Company an amount equal to S138
million (the “Reverse  Fee”) by wire transfa  of same day funds in U.S. dollars to an account in
the United States designated by the Company within two business days afk (or, in the case of a
temkation by Parent, concurrently with) such termination. Guarantor and Parent acknowledge
that the agreements contained in this Section 7.03 are an integral part of the transactions
contemplated by this Agreement, and that, without these agreements,  the Company would not
enter into this Agreement; accordingly,  if Parent fails promptly to pay the amounts due pursuant
to this Section 7.03, an&  in order to obtain such payment, the Company commences a suit that
results in a final, non-appealable judgment against Guarantor or Parent for the amounts set farth
in this Section 7.03, Parent and Guarantor shall pay to the Company interest on the amounts sat
forth in this Section 7.03 f&n and inchrding the date payment ofsuch amount was due to but
excluding the date of actual payment at the prime rate of The Chase Manhattan Bank in effect on
the date such payment was required to be made, together with reasonable legal fees and expenses
incutred  in connection with such suit The parties acknowledge and agree that, notwithstanding
any other provision in this Agreement  to the contrary, the Company’s sole and exclusive remedy
with respect to any and all  claims based on or with respect to any failure of Section 3.02(d)  to be
true and cmect  or any breach of Section 4.03(a)(a),  4.03(a)(b)(i),  5.03(a) (to the extent set farth
above) or 503(b)  (to the extent set forth above), in circumstances where the Company is entitled
to payment of the Reverse Fee (other than any claims resulting &om  a willfbl  breach  by
Guarantor or Parent or any of their respective subsidiaries of Section 3.02(d),  4.03(a)(a),
4.03(a)(b)(i),  5.03(a) (to the extent set forth above) or 5.03(b)  (to the extent set forth above))
shall be the payment of the Reverse Fee pursuant to this Section 7.03.

. . .-  ._....  . . .._.  ._  - -- . . -. . _. ._ _



I
53

SECTION 7.04. Amendment. This Agreement may be amended by the parties
hereto at any time prior to the Effective Time, whether before or afkr the Stockholder Approval
has been obtained; provided. however, that after the Stockholder Approval has been  obtained,
there shall be made no amendment that by law requires further  approval by stockholders of the
parties  without the further  approvai of such stockholders. This Agreement may not be amended
except by an instrument in writing signed on behalf of each of the parties hereto.

SECTION 7.05. Extension: Waiver. At any time prior to the Effective Time,
the parties may (a) extend the time for the performance of any of the obligations or other acts of
the other parties, (b) waive any inaccuracies in the representations and w-ties  contained
herein or in any document delivered pursuant hereto or (c) waive compliance with any of the
agreements or conditions contained herein; provided. however, that a&r  the Stockholder
Approval has been obtained, there shall be made no waiver that by law requires  fkther  approval
by stockholders of the parties without the further  approval of such stockholders. Any agreement
on the  part of a party to any such extension or waiver shall be valid only  if set forth in an
instrument in writing signed on behalf of such party. The failure or delay by any party to this
Agreement to assert any of its rights under this Agreement or otherwise shall  not constitute a
waiver of such rights nor shall any single or partial exercise by any party to.this  Agreement of
any of its rights under this Agreement preclude any other or further exercise of such rights or any
other rights  under this Agreement.

ARTICLEVIII

General Provisions

SECTION 8.01. Nonsurvival of ReDresentations  and Warranties,  None of the
representations and warranties in this Agreement or in any instrument delivered pursuant to this
Agreement shall survive the Effective Tie.  This Section 8.01 shall not limit any covenant or
agreement  of the parties which by its terms contemplates performance after the Effective Tie.

SECTION 8.02. Notices. All notices, requests, claims, demands and other
communications hereunder shall be in writing and shall be deemed given if delivered personally
or one business day after  being sent by overnight courier (providing proof of delivery) to the
parties at the following addresses (or at such other address for a party as shall be specified by
like notice):

if to Guarantor, Parent or Sub, to:

+-mimes  water  Plc
Clearwater  Court
Vastem  Road
Reading RGl8DB
United  Kingdom

Attention: Bill Alexander



Janet Ravenscroft

with a copy to:

RWE AktiengeSelkhaft
Opemplatz  1,45128
Essex&  Gemany

Attention: General Counsel

with a copy to:

Cravath, Swaine & Moore
worldwide Plaza
825 Eighth Avenue
NewYork,NY  10019

Attention: Peter s. Wilson,  Esq.
Mark I. Greene, Esq.

if to the Company, to:

American Water Works Company, Inc.
1025LaurelOakRoad
Voorhees, NJ 08043

Attention: W. Timothy Pohl

with a copy to:

Simpson Thacher  & Bartlett
425 Lexington Avenue
NewYorkJW  10017

Attentian: Caroline B. Got&&a&  Esq.
Peter s. Malloy,  Esq.

SECTION 8.03. Definitions.  For purposes of this Agreement:

(a) an ‘affiliate”  of any person me8T1s  another person that directly or
indirectly, through one or more intumediarics, controls, is cxmtxolled  by, or is under
common control with, such i5rstperson;
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@I ‘lmowledge of the company”  means the actual knowledge of those
individuals set  forth in Section 8.03(b)  of the Company Disclosure Schedule;



55

6) “knowledge of Guarantor and Parent” means the actual knowledge of
those individuals set forth in Section 8.03(c)  of the Parent Disclosure Schedule;

W “material adverse effect” means any material adverse change or effect  (i)
on the business, assets, properties, condition (financial or otherwise)  or results of
operations of the Company and its subsidiaries, taken as a whole, or (ii) which would
reasonably be expected, directly or indirectly, to prevent or materially impede or delay
the consummation of the Merger or the other transactions contemplated by this
Agreement, except in the case of either (i) or (ii) for any change or effect (w) set forth in
Section 8.03(d) of the Company Disclosure Schedule, (x) relating to financial markets  0~
the economy iu  general, Q affecting the water services or wastewater senkes  industri~
generally and not specifically relating to the Company or its subsidiaries, or (z) to the
extent  attributable to or resulting from the public announcement of the transactions
contemplated by this Agreement or the identity of Guarantor or Parent or their
subsidiaries as the acquiring person in the Merger including any loss  of customers or
employees or condemnation proceedings resulting theretim;

(4 “person” means an individual, corporation, partnership, joint venture+
association, trust, limited liability company, Governmental Entity, unincorporated
organization or other entity

(0 a “Significant Subsidiary” of any person means any subsidiary of such
person  that constitutes a significant subsidiary within the meaning of Rule l-02  of
Regulation S-X of the SEC;

(I?) a “subsidiary” of any person means another person (i) of which 50% or
more of the capital stock, voting securities,  other voting ownership or voting partnership
interests having voting power under ordinary circumstances to elect directors or similar
members of the governing body of such corporation or other entity (or, if there are no
such voting interests, SO?!  or more of the equity interests) are owned  or controlled,
directly or indirectly, by such first person or (ii) of which such kst person is a general
partna;  and

09 a “wholly owned subsidiw  of any person means a subsidiary of which
99%  or more of the common equity securities having voting power under ordinary
circlrmstances  to elect directors or similar members of the governing body of such
corporation or other entity (or, if there are no such equity securities having such voting
power, 99’34  or more of the equity interests) are owned or controlled, directly or
indirectly, by such fkst  person.

SECTION 8.04. Intwretation.  When a reference is made in  this Agreement to
a Section, Subsection or Schedule, such reference shall be to a Section or Subsection 05  or a
Schedule to, this Agreeme!&  unless otherwise indicated. The table of contents  and headings
contained in this Agreement are for reference purposes  only  and shall  not afkt in any way the
meaning or interpretation of this Agreement. Whenever the words “include,” “includes” or



“including” are used in this Agreement, they shall be deemed to be followed by the words
“without limitation.” The words ‘hereon  ‘%zin”  and ‘hereunder” and words of similar import
when used in this Agreement shall refer to this Agreement as a whole and not to any particular
provision of this Agreement The term “or”  is not exclusive. The definitions contained in this
Agreement are applicable to the singular as well as the plural forms  of such terms. Any
agreement or instrument defined  or refared  to herein or in any agreement or instrument that is
referred  to herein means such agreement or instrument as fFom  time to time amended, modified
or supplemented. References to a person are also to its permitted successors and assigns.

SECTION 8.05. Guarantee. In connection with the Merger and the other
transactions contemplated by this Agreement, Guarantor hereby irrevocably, absolutely and
unconditionally guarantees the due, punctual and complete performance and payment (and not
merely collection) in full  of all obligations and liabilities of Parent, Sub and the Surviving
Corporation under this Agreement, and of any other person to whom any of their obligations
shall be assigned in accordance with Section 8.09, as and when due and payable or reqired  to be
performed pursuant to any provisions of this Agreement, subject to the terms and conditions
thereof (the “Guaranteed Obligations”) and agrees that the Comptiy  shall he entitled to enforce
directly against Guarantor any of the Guaranteed Obligations. To the fullest extent pezmitted  by
Applicable Law, Guarantor waives presentment to, demand of payment &om  and protest to any
other person  of any of the Guaranteed Obligations, and also  waives notice of acceptance of its
guarantee and notice of protest for nonpayment The obligations of Guarantor hereunder shall
not be subject to any reduction, limitation, impairment or termination  for any reason, including
any claim of waiver, release, surrender, akration  or compromiq  and shall not he subject to any
defense  or setog  counterclaim, recoupment or term&&m  whatsoever by reason of the
invalidity, illegality or unenforceability of the Guaranteed  Obligations, or othenvise.
Notwithstanding any of the foregoing, nothing herein shall  be dazncd to waive or limit
Guarantor’s ability to assert any claims, defenses or other rights that Parent or Sub may have
under this Agreement

SECTION 8.06. Counteruarts.  This Agreement may be executed in one or more
counterparts, all of which shall be considered one and the same agreement and shall become
effkctive  when one or more counterparts have been signed by each  of the parties and delivered to
the other parties.

SECTION 8.07. Entire Agreement: No Third-Partv Benefkiaries.  This
Agreement, together with the Company Disclosure Schedules, the Parent Disclosure Schedules
and the Exhibits (a) constitutes the entire agreemen&  and supersedes all prior agreements and
understandings, both written and oral, (other than the Confidentiality Agreement), among the
parties with respect to the subject matter hereof and thereof and (b) except for the provisions of
Section 5.05, are not intended to CoIlfez  upon any person other than the parties hereto and thereto
(and their respective successors and assigns) any rights or remedies.

. SECTION 8.08. Govemine  Law. This A-em  shall he gove,med  by, and
constn~ed  in accordance with, the laws of the State of Delaware, regardless of the laws that might
otherwise  govern under applicable principles of conflicts of laws thereof

.
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SECTION 8.09. Assknment.  Neither this Agreement nor any of the rights,
interests or obligations hereunder shall be assigned or delegated, in whole or in part (except by
operation of law), by any of the parties hereto without the prior written  consent of the other
parties  hereto, and any attempt to make any such assignment without such consent shall be null
and void. Notwithstanding the foregoing, Parent or Sub may assign, in its sole discretion, any of
or all its respective rights, interests and obligations under this Agreement to Guarantor or to any
direct or indirect wholly owned subsidiary of Guarantor with written notice to the Company a&
upon taking of any actions required by the DGCL with  respect thereto (including amending this
Agreement if necessary), provided that the Company agrees to provide reasonable assistance  to
parent with any such actions and agrees to execute any such amendments to this Agreemen&  but
no such assignment shall  relieve Parent or Sub of any of their respective  obligations her-da,
provided. however, that Parent and such substitute subsidiary shall represent and warrant to the
Company, on the day such substitution is to be effective, the representations and warranties set
forth in Section 3.02; provided, tier=  that no action shall be taken that would require the
Company to amend or supplement in any material respect the Proxy Statement at any time afk
the Proxy Statement has first been mailed to the Company’s stockholders or materially  delay or
impede the consumm ation  of the Merger. Subjec!  to the preceding sentence, this Agreement
shall be binding upon, inure to the benefit of and be enforceable by, the parties hereto  and their
respective successors and assigns.

SECTION 8.10. Enforcement. The parties agree that irreparable damage would
occur in the event that any of the provisions of this Agreement were not performed  in accordEIllce
with their specific terms or were otherwise breached. It is accordingly agreed that the parties
.&all  be entitled to an injunction or injunctions to prevent breaches of this Agreement and to
enforce specifically the terms and provisions of this Agreement in any court of the United Stats
located in the State of Delaware or in any Delaware state court, this being in addition to any
other remedy to which they are entitled at law or in equity. In addition, each of the parties hereto
(a) consents to submit itself to the personal jurisdiction of any court of the United States located
in the State of Delaware or of any Delaware state court in the event any dispute arises out of this
Agreement or the transactions contemplated by this  Agreement, (b) agrees that it will not attempt
to deny or defeat such personal jurisdiction by motion or other  request for leave fkom any such
court and (c) agrees that it will not bring any action relating to this Agremmt  or the transactions
contemplated by this Agreement in any court other than a coti  of the Unit4  States located in
the State of Delaware or a Delaware state court. By the execution and delivery of this
Agreement, each of Guarantor and Parent appoints CT  Corporation System, Corporation Trust
Center,  1209 Orange Street, Wilmington, DE 19801, as its agent upon which process may be
served  in any such legal action or proceeding. Service  of process upon such agent,  togtier  with
notice of such service given to Guarantor  or Parent in the manner specified in Section 8.02 shall
be deemed in every respect effective service of process upon Guarantor or Parent in any legal
action or proceeding.

SECTION 8.11. Severability. If any term  or other provision of this Agreement
is invalid, illegal  or incapable of being enforced by any ruIe or law, or public policy, alI  otk
conditions and provisions of this Agreement shall nevertheless remain in full force  and effkct  so
long as the economic or legal substance of the trksactions  contemplated hereby is not afkted
in  any manner materially adverse to any party. Upon such  determination that any term or other
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provision is invalid, illegal or incapable ofbeing  enforced, the parties hereto shall negotiate in
good faith to modify this Agreement so as to effect the original  intent of the parties as closely as
possibIe  in an acceptable  manner to the end that transactions contemplated hereby are fulfilled to
the extent possible.

SECTION 8.12. Waiver of Jurv Trial. Each party waives, to the fUlest  exteqt
permitted by law, any right it may have to a trial by jury in respect of any action, suit or
proceeding arising out of or relating to this Agreement or the transactions contemplated by this
Agreement ,

. - .-.- -.-.
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By:

BF

Naspc:
Title

THAhdES  WAT’ERAQUAHOLDINGS  GMBF?,

APOLLO  ACQUISITION COMPANY,
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Exhibit B

Post-Merger Corporate
Structure

1 Thames Water Aqua Holdings GmbH  1
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______________---
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