PENDING PETITION MEMO

Date: 6/10/2002

TO : Office of Electricity and the Environment

FROM: CENTRAL OPERATIONS

UTILITY: CONSOLIDATED EDISON COMPANY OF NEW YORK, INC.

SUBJECT: 02-M-0741

Petition of Consolidated Edison Company of New York, Inc. for Approval
of the Transfer of approximately 21.3 acres of land located in its

Astoria Complex, Borough of Queens, New York City, to Luyster Creek
LLC.
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conEdison

a conEdison, inc. company

Candida L. Canizio
Assistant General Counsel

Real Estate
June 7, 2002
By Overnight Mail
Hon. Janet H. Deixler
Secretary
New York State Department
Of Public Service

Three Empire State Plaza
Albany, New York 12223

Re:  Transfer of Property by Consolidated Edison
Company of New York, Inc. to
Luyster Creek LLC — Section 70 Petition

Dear Secretary Deixler:

Consolidated Edison Company of New York Inc.(“Con Edison” or the
“Company”’) submits for filing seven redacted copies of a joint petition for authority
under Section 70 of the Public Service Law to transfer approximately 21.3 acres of land
located within the Company’s Astoria Complex to Luyster Creek LLC. The Company
has redacted from that petition certain information relating to price of the property. Ina
separate submission to the Commission’s Record Access Officer, the Company is
providing the redacted information with a request for trade secret status for that
information.

Please date stamp one copy of the petition to acknowledge receipt and return it in
the enclosed envelope. 00« st

If you require anything further in connection with this filing, please contact me at
the above address or by phone at (212) 460-3188.

Very truly yours,
Conlle C”\K

Cc:  Steven Blow, Esq. e :2iWd Ol NIV 2002

Enclosure

Consolidated Edison Company of New York, Inc.
4 Irving Place  New York NY 10003 212460 3188 212 260 8627 fax
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conEdison

a conkEdison, inc. company

Candida L. Canizio
Agsistant General Counsel
Real Estate

June 7, 2002

BY OVERNIGHT MAIL

Steven Blow, Esq.

Records Access Officer
Office of the General Counsel
Department of Public Service
Three Empire State Plaza
Albany, NY 12223-1350

Re: Transfer of Property by Consolidated
Edison Company of New York, Inc. to
Luyster Creek LLC - Section 70 Petition
Request for Trade Secret Status

Dear Mr. Blow:

By Joint Petition to the Commission, dated yesterday,
Consolidated Edison Company of New York, Inc. (“Con Edison”
or the “Company”) is requesting authority under Section 70
of the Public Service Law for the transfer of approximately
21.3 acres of land located within Con Edison Astoria
complex. Con Edison herein reguests trade secret status for
all information contained with the Petition that relates to
pricing and market data. All reference to the price to be
paid for the property and related information from which
price could be deduced, has been redacted from the Petition.
Enclosed with this letter are two copies of the unredacted
Petition, and one copy of the redacted Petition.

Con Edison submits that the pricing information for
which it has requested trade secret status meets the
requirements for trade secret status set forth in the
Commission’s rules. 16 NYCRR §6-1. Con Edison is
negotiating the sale of other acreage at the Astoria
complex, and disclosure of pricing and the market data
regarding the sale to Luyster Creek LLC could “cause
substantial injury to the competitive position” of the

Consolidated Edison Company of New York, Inc.
4 Irving Place New York NY 10003 2124603188 212 260 8627 fax



Company with respect to the sale prices that it is currently
negotiating.

Con Edison requests this trade secret protect until
such time that the Luyster Creek transaction closes and the

deed is filed in the public record. Please contact me if
you need any additional information.

Very truly yours,

C: Ms. Janet Deixler (w/o enclosure)
Enclosures
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BEFORE THE NEW YORK STATE
PUBLIC SERVICE COMMISSION

X

Verified Petition Of Consolidated Edison Company :

For Authority Under Section 70 Of the Public

Service Law To Transfer Certain Real Property : Case No.
Located In Queens County To Luyster Creek LLC '
and for Related Relief

VERIFIED PETITION OF
CONSOLIDATED EDISON COMPANY OF NEW YORK, INC.,
4 AND
| LUYSTER CREEK LLC
FOR AUTHORITY UNDER SECTION 70 OF THE PUBLIC SERVICE LAW
TO TRANSFER CERTAIN REAL PROPERTY LOCATED IN QUEENS COUNTY TO
LUYSTER CREEK LLC AND FOR RELATED RELIEF

June 6, 2002
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BEFORE THE NEW YORK STATE
PUBLIC SERVICE COMMISSION

- X
Verified Petition Of Consolidated Edison Company :

Of New York, Inc. and Luyster Creek LLC

For Authority Under Section 70 Of the Public

Service Law To Transfer Certain Real Property : Case No.
Located In Queens County To

Luyster Creek LLC and For Related Relief

VERIFIED PETITION OF
CONSOLIDATED EDISON COMPANY OF NEW YORK, INC,,
AND
LUYSTER CREEK LLC
FOR AUTHORITY UNDER SECTION 70 OF THE PUBLIC SERVICE LAW
TO TRANSFER CERTAIN REAL PROPERTY LOCATED IN QUEENS COUNTY TO
LUYSTER CREEK LLC AND FOR RELATED RELIEF

L OVERVIEW

1. Pursuant to Section 70 of the Public Service Law, Consolidated Edison Company of New
York, Inc. (“Con Edison or the Company”) and Luyster Creek LLC (“LCL”) hereby request
authorization from the Public Service Commission (the “Commission™) to transfer to LCL a
portion of Con Edison’s real property located within Con Edison’s Astoria Complex in Queens
County, New York. The parcel, which is commonly referred to as the Eastern Parcel, consists of
approximately 21.3 acres of vacant land at the Astoria Complex and is designated on the Tax
Map of the City of New York as a portion of Tax Lot 1, in Block 850 (the “Property”). The
Property is to be transferred pursuant to a Sale and Purchase Agreement between the Petitioners,
dated as of December 20, 2001 (the “Agreement”). As demonstrated herein, the proposed
transfer is in the public interest and it will foster economic development in Queens and should be

approved by the Commission.



2. Con Edison and LCL request authorization for the transfer of the Property to LCL for a
purchase price of approximately -per acre under the terms and conditions set forth in the
Agreement. :

3. In addition, Con Edison requests approval of the proposed accounting and rate treatment
for the sale and transfer of the Property, including the proposed allocation of the expected net

gain, as set forth below.

4. Finally, Con Edison and LCL respectfully request that the Commission act expeditiously
on this Verified Petition so that they may commence actions to satisfy the conditions required for
an expeditious closing that, as stated in the Agreement, can not begin to occur until after the

Commission approves the transfer.

5. Also enclosed is a copy of the Agreement (Exhibit A), a Nega;ﬁve Declaration issued by
the New York City Economic Development Corporation (Exhibit B), the information required to
be presented under Parts 18 and 31 of the Commission’s Rules and Regulations1 (Exhibit C), a
calculation of Con Edison’s estimated net after-tax gain on the sale of the Property, as of
December 31, 2002, a proposed allocation of such gain (Exhibit D), and a letter of support from
the Queens Borough President (Exhibit E).

II. DESCRIPTION OF THE PARTIES
A. Con Edison

6. Con Edison is an electric, gas and stearn corporation organized under the laws of the State
of New York, including the Transportation Corporations Law, and has its principal place of
business at 4 Irving Place, New York, New York 10003. Con Edison supplies electric service for
all of New York City (except part of Queens) and in most of Westchester County; gas service in
Manhattan, the Bronx, and parts of Queens and Westchester Counties; and steam service in parts

of Manhattan.

' 16 NYCRR Parts 18 and 31.




B. LCL
7. LCL is a limited liability company organized and existing under the laws of the State of

New York and has its principal gflace offbusiness at 29-10 Hunters Point Avenue, Long Island
City, New York 11101.

1. BACKGROUND

8. In 1997, Con Edison received an inquiry from the Queens Borough President’s Office
concerning whether Con Edison had any property available for sale that might meet LCL’s needs
for a suitable site within the City of New York for its envelope factory. Con Edison identified
the Property as a potential site for LCL and, afer determining that the Property could be devoted
to non-utility uses, met with LCL at the offices of the Borough President to discuss the
possibility of a sale of the Property by Con Edison at a purchase price of .per acre, the
then appraised value for the Property.

9. Following these initial meetings, Con Edison and LCL continued to m&ess NUmerous
issues resp_ecting the Property, including particularly ‘fesolution of numerous environmental,

zoning and access issues identified during this process.

IV. THE AGREEMENT

10.  Under the terms of the Agreement, Con Edison will sell the Property, consisting of
21.295 acres (which includes 0.614acres of land under water described below) for a total sales
price of - Under the terms of the Agreement, the closing of the transaction is
contingent upon Commission approval of this Verified Petition.

11.  LCL has deposited -Wlth Commonwealth Land Title Insurance Company
(“Commonwealth”) as a down payment that Commonwealth will hold in escrow in an interest
bearing account until the closing of title. The Agreement does not contain a mortgage.or

financing contingency.



12.  The Agreement provides that LCL will purchase the Pfoperty “ag-is” and will assume
most existing environmental risks associated with the Property, with the exception of certain
limited environmental work that Con Edison has committed to perform at the site in connection
with its New York State Department cf Environmental Conservation (“DEC”) permit for Con
Edison’s storage facility located north of, and on property adjacent to, the Property and certain
potential third party claims. The Agreement provides for the parties to agree upon a work plan to
be approved by the DEC with respect to the limited environmental work that Con Edison is
committed to perform. In addition to the compensation described above, to protect the parties
against environmental risks, LCL is obligated to pay for an environmental insurance policy
protecting it and Con Edison from certain known and unknown environmental costs and
liabilities that may emanate from Con Edison’s ownership of the Property. LCL’s obligations to
secure such an. environmental insurance policy are capped at $700,000 and either of the parties
may terminate the Agreement if, after using best efforts, the parties cannot bind environmental

insurance coverage in a form and in an amount that is reasonably satisfactory to them.

13.  The Agreement also provides that certain deed restrictions will be placed on the Property
prohibiting the future use of the Property for residential, retail and certain industrial uses. In
addition, the deed to LCL will reserve an easement for a transmission right of way, 85 feet in
width along the northerly boundary of the Property, for the benefit of Con Edison, its successors
and assigns. The reservation of this easement will not result in a diminution in the purchase

price.

14. The Agreement also provides that, following Commission approval of this Verified
Petition, LCL will have the right to examine the Property. This examination involves the
conduct of certain costly geo-technical boring activities and limited environmental testing to be
performed only after the environmental insurance policy to be obtained by LCL is in effect.
Following the geo-technical borings and limited environmental testing, the Agreement permits
LCL to terminate the Agreement within certain time periods if such borings and tests reveal

certain unacceptable conditions, subject to forfeiture of specified amounts of the down payment.



15.  As aresult of preliminary title searches conducted for the sale, it was discovered that
approximately 3.6 acres of the Property are owned by New York State. The Agreement provides
for Con Edison to make an application to the State to acquire title to this acreage prior to the
closing. Con Edison’s obligation in this regard is subject to the Company being able to obtain
the acreage at a price consistent with the per-acre valuation on which the rest of the transaction is

predicated.

16.  Con Edison is also required to seek a release or waiver from the City of New York for a
small portion of the Property, consisting of approximately 10,500 feet, that the City has the right
to purchase pursuant to the terms of a 1904 grant from New York State to one of Con Edison’s

predecessors. Con Edison’s financial obligation to acquire such release is capped at $50,000.

V. PROPOSED ACCOUNTING AND RATE TREATMENT

17. Con Edison’s calculation of the estimated net after-tax effects of the sale, as of
December 31, 2002, is shown on Exhibit D. As shown on page 1 of Exhibit D, to develop the
estimated net after-tax effect of the sale, the estimated net book cost of the assets, amounting to
$222,592 as of December 31, 2002 (the derivation of which is shown in more detail on Appendix
B to Exhibit C), was subtracted from the purchase price. Selling costs of $250,000, covering
outside legal, appraisal, survey costs and a maximum of $50,000 that will be required for the
Company to obtain the above-described release from the City of New York, were also subtracted
from the gross proceeds. In addition, the Company expects to incur approximately $175,000 for
removal and/or relocation of equipment from the Property. Such costs, which will be deducted
from the gross proceeds, relate primarily to the removal of overhead 138Kv pole lines and related
facilities and the relocation of a 20,000 gallon dielectric storage tank and pumping station,

storage containers, cable reels, and other miscellaneous items of personal property.

18.  As explained above, the sale includes 3.6 acres of unpatented lands to which Con Edison
does not have title and for which it will make an application to the State to acquire such title
prior to the closing. Of the unpatented lands, approximately 3.2 acres are upland and 0.4 is land
underwater. For purposes of calculating the estimated net after-tax effects of the sale, it was

assumed that the cost of acquiring the 3.2 acres of upland from the State will be-cre



the rate to be paid by LCL for the Property. Accordingly, -was subtracted from the
gross proceeds for the acquisition of the upland property. In addition, ‘vas subtracted for

the estimated cost to acquire the 0.4 acre of land underwater (- for which

LCL has no cost responsibility under the Agreement. LCL also has no cost responsibility for the

0.2 acres of land underwater owned by Con Edison and which is included in the sale.

19.  The calculation of the estimated net proceeds also reﬂecté costs of $160,000 to recover

the Company’s miscellaneous expenses that will be incurred before the sale is finalized.

20. As shown on Exhibit D, page 1, Con Edison estimates that the statutory New York State
and New York City transfer taxes applicable to this transaction will amount to and that
New York State and New York City gross receipts taxes on the sale will amount to - In
addition, Con Edison estimates that related New York State Income Tax on the sale will amount
to-, and Federal income tax payable in connection with the sale is estimated to be

21.  As further shown on Exhibit D, page 1, the above-described calculationé result in an

estimated net after-tax gain on the sale of the Property, as of December 31, 2002, of
approximately - Following the closing, the Company will update its calculation,
including the reflection of actual proceeds recovered and costs incurred in connection with the

sale, and provide such update to Staff.

22.  In line with established accounting protocols respecting such property dispositions, Con
Edison proposes to defer the net after-tax gain on the sale of the Property, plus interest at the
Commission-approved customer-provided capital rate, for the future benefit of Con Edison’s
electric and gas customers. As shown at the bottom of Exhibit D, page 1, Con Edison proposes
that the net after-tax gain from the sale be allocated to customers based upon the pre-sale usage
of the Property. The Property is classified on Con Edison’s books as common utility plant.
Accordingly, the net gain will be allocated 83% to electric and 17% to gas.

23. Preliminary accounting entries necessary to implement the sale and ratemaking treatment

are enumerated on Exhibit D, page 2.



V1. THE SALE OF THE PROPERTY IS IN THE PUBLIC INTEREST

24. Con Edison determined the sale of the Property to be at fair market value determined by
appraisal at the time the Parties committed to pursue the transaction. Although the Parties agreed
on the purchase price early in their negotiations, the Parties deferred execution of the Agreement
until the numerous environmental, zoning and access issues were "i’esol'»ié’d,--rather than executing
an agreement subject to the resolution of those issues. Moreover, a re-appraisalrof the Property

in May 2000 concluded that the initial value attributed to the Property was still valid.

25. The sale of the Property is in the public interest. It will foster economic development in
the Company’s service area and will result in increased employment and related economic

activity in the Borough of Queens.

26.  The sale of the Property will not have any substantial adverse impact on the environment,
Con Edison’s system, or service to customers. An environmental assessment form has not been
filed because the sale of the Property by Con Edison to LCL recently has been the subject of an
environmental assessment by the New York: City Industrial Development Corporation
(“NYCIDA™), as the lead agency of a coordinated environmental review for the project in which
the Public Service Commission participated as an involved agency. NYCIDA issued a Negative
Declaration on July 10, 2001, a copy of which is attached as Exhibit B. LCL has not developed
any plans for the Property, except to the extent considered by NYCIDA and the involved

agencies.

27.  The Property is being sold subject to Deed Restrictions. Pursuant to Secion 21(b) of the
Agreement, the Property is available only for uses currently permitted in an M-3 Class Zoning
District under the New York City Zoning Resolution, as amended, but only to the extenf as set
forth in such Zoning Resolution as it is deemed modified in accordance with the provisions of
Exhibit C-1 to the Agreement. Pursuant to Section 21(a) of the Agreement, LCL has
ackiiowledged that the Property is being sold subject to the Deed Restrictions for development by
LCL of an envelope manufacturing facility, relﬁted sales office facilities, storage and other

commercial development to the extent not violative of the Deed Restrictions.



the Commission approve the proposed accounting and rate treatment for the transfer of the
Property, including the allocation of the expected net gain as set forth in this Verified Petition,
and grant such other and further relief to which Con Edison may be entitled.

Respectfully submitted,

LUYSTER CREEK LLC CONSOLIDATED EDISON
COMPANY OF NEW YORK, INC.

., Zoﬂ{ M U —

Nathan F. Moser / 'h D. McMahon

Manager - Seilior Vice President and
General Counsel

By:

Toae
Dated: May £, 2002



VERIFICATION

STATE OF NEW YORK )
) SS.:
COUNTY OF NEW YORK )

John D. McMahon, being duly sworn, deposes and says that he is the Senior Vice
President and General Counsel of Consélidatcd Edison Company of New York, Inc., that he has
read the foregoing Verified Petition and knows the contents thereof as to Con Edison; and that
the contents set forth therein as to Con Edison are true to the Best of his knowledge, information

| and belief.

ae
ﬁ . MC. on

Sworn to before me this

L day o%ﬁggz

~, AUDREYLILOOF
Notary %’:"%Stam cfnl\?esv? ,?’ork
No. 41-49g
"'C Qualified in Queeﬁiaéoun
ommission Expires March 30, 2008

10



VERIFICATION

STATE OF NEW YORK )
)SS.:
COUNTY OF Queens )

Nathan F. Moser, being duly sworn, deposes and says that he is the Manager of Luyster
Creek LLC, (“LCL”) that he has read the foregoing Verified Petition and knows the contents
thereof as to LCL and that the contents set forth therein as to LCL are true to the best of his

knowledge, information and belief.

KATHLEEN KASYAN Nathan Moser
Notary Public State of New York '
No. 01KABQ56852
Qualified in Kings County
Commisston Expires March 11, 200 6

Sworn to before me this
21 % dayof May 2002

full flazr —

T
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PURCHASE AGREEMENT
BETWEEN
CONSOLIDATED EDISON COMPANY
OF NEW YORK, INC., SELLER

AND

LUYSTER CREEK LLC, PURCHASER

Dated: December 20, 2001

647374.11



PURCHASE AGREEMENT

THIS PURCHASE AGREEMENT (this “Agreement”), is made as of December 20,
2001 (the “Effective Date”) between Consolidated Edison Company of New York, Inc., a New
York corporation (“Seller”), having its principal place of business at 4 Irving Place, New York,
New York 10003, and Luyster Creek LLC, a New York limited liability company
(“Purchaser”), having its principal place of business at 29-10 Hunters Point Avenue, Long
Island City, New York 11101.

For good and valuable consideration, the receipt and sufficiency of which is hereby
acknowledged by the parties, the parties hereto hereby agree as follows:

1. Sale of Premises. Seller agrees to sell and convey to Purchaser, and Purchaser
agrees to purchase from Seller, subject to the terms of this Agreement, that certain plot, piece or
parcel of land, with the buildings and improvements, if any, thereon erected, situate, lying and
being in the Borough of Queens, City and State of New York, more particularly described on
Schedule A attached hereto and made a part hereof and being a portion of Tax Lot 1 in Block
850, (the “Premises”, subject to Section 14(b)(ix)), together with all the rights and
appurtenances pertaining to such Premises, including all right, title and interest of Seller in and
to adjacent public streets, if any, and which Premises is shown on that certain survey (the
“Survey”), and is identified as Parcel A (subject to Section 14(b)(ix)) and Parcel C (containing
.633 acres) on said Survey prepared by GEOD Corp. (the “Surveyor”) dated October 31, 2000
and last revised as of September 11, 2000 and attached hereto as Schedule B. Seller shall
contribute up to $5,500 for the preparation of the Survey. At Closing, Purchaser will either
receive a credit from Seller equal to the difference between $5,500 and the amount Seller has
previously paid to the Surveyor for the Survey or reimburse Seller for any amounts paid by
Seller to the Surveyor in excess of $5,500. Purchaser shall assume all other costs of the Survey
and pay same to the Surveyor, which obligation will survive the Closing. This sale excludes all
the property contained in Tax Lot 1 of Block 850 which is not included within Parcels A and C
of the Survey (the “Excluded Property”).

2. Purc 1 chase price for the Premises (the “Purchase Price”) is
which
Purchase Price shall be payable as 101lows:

(a) Ten (10%) of the Purchase Price (the “Down Payment”) on the signing of
this Agreement, payable to the Title Company by check or wire transfer of immediately-
available funds, the receipt of which is hereby acknowledged and the Title Company is to hold
the Down Payment in escrow in accordance with the terms and conditions of the Escrow
Agreement attached hereto as Schedule K and made a part hereof. For purposes of this
Agreement, at such time Purchaser shall have paid the “Purchaser’s Insurance Deposit” (as
defined in Section 26(c)), the Purchaser’s Insurance Deposit shall be included in and become
part of the “Down Payment” except as otherwise provided herein;

(b)  The balance of the Purchase Price in cash, by wire transfer of
immediately-available funds or good certified check to the order of Seller on the Closing Date
(as defined in Section 10).

647374.11



(©) The Purchase Price has been calculated at -per acre of land which
is not designated “land under water” on the Survey and the Purchase Price may fluctuate as set
forth in Section 14(b)(ix) or 14(a)(xiv); the acreage of “land not under water”, subject to Section
14(b)(ix), is 20.048 for Parcel A and .633 for Parcel C on the Survey.

3. Title Examination and Survey. Purchaser and Seller each acknowledges that it
has reviewed the title report prepared by Commonwealth Title Insurance Company, (Number
NY980131 dated February 25, 2000 and amendments thereafter dated, respectively, May 25,
2000, August 9, 2000 and September 25, 2000 (collectively, the “Title Report”) and the Survey.
Purchaser shall obtain from Commonwealth Title Insurance Company (the “Title Company”),
a pro forma ALTA title insurance commitment annexed hereto as Schedule G and made a part
hereof (the “Title Commitment”) covering the Premises, showing all matters affecting title to
the Premises and binding the Title Company to issue at Closing (defined in Section 10 herein) an
owner’s policy of title insurance in the full amount of the Purchase Price (the “Title Policy”)
pursuant to Section 3 hereof. Purchaser shall instruct the Title Company to deliver to Purchaser,
Seller and the Surveyor copies of the Title Commitment, copies of all instruments referenced in
any schedules thereto and any tax and departmental searches attached thereto.

3.1 Conveyance of Title. The Premises are sold and are to be conveyed subject only
to the following matters (collectively, the “Permitted Exceptions”):

(@)  Zoning regulations and ordinances of the City of New York.

(b) Consents by Seller or any former owner of the Premises for the erection of
any structure or structures on, under or above any legally built and currently opened street or
streets on which the Premises may abut.

() Covenants, conditions, agreements, restrictions and easements of record
provided they (1) do not contain forfeiture or reversion provisions, (2) do not prevent the
construction or use of a facility and ancillary uses thereto which are permitted and consistent
with the Deed Restrictions provided for in Section 21(b) of this Agreement (collectively, the
“Planned Improvements”), and (3) are not presently violated, unless in the case of items (1)
and (2) above, affirmative insurance for the same is obtained from the Title Company, provided
there is no material, additional cost for the affirmative insurance.’

(d) Assessments payable after the Closing Date.

(e) The state of facts shown on the Survey, provided that any new facts shown
on any update of the Survey do not render title uninsurable by the Title Company and provided
that such new facts do not give Purchaser a right under this Agreement or the other provisions of
this Section 3.1 to not close.

® The exceptions contained in Schedule B of the Title Commitment to the
extent attached hereto as Schedule G.

(80  Docketed judgments and /is pendens described in the Title Report or
disclosed in accordance with Section 3.2 against Seller which are liens against the Premises,

647374.11



including but not limited to Parking Violation Bureau and Envi;'ronme.rtﬁ"al Control Board liens,
provided the Title Company affirmatively insures Purchaser against the enforcement or
collection of such judgments and liens out of the Premises and agrees to delete them from any
policy Purchaser obtains on behalf of Purchaser’s lender. Purchaser acknowledges that, if
acceptable to the Title Company, the foregoing affirmative insurance may be obtained by
Seller’s delivery to the Title Company and Purchaser of a letter(s) of indemnity acceptable to the
Title Company in form and substance annexed hereto as Schedule D (including the aggregate
amount of such judgments disclosed in the Title Report) in which Seller agrees to save Title
Company harmless from any legal proceedings taken by judgment creditors and further agrees to
prevent such judgments from being collected out of, or enforced against, the Premises. Seller
will deliver such letter of indemnity substantially in the form of Schedule D at Closing.

(h) Lease between Seller, as Lessor, and the FAA, as Lessee, dated January
29, 1998, as amended by the amendments, all attached hereto as Schedule E (collectively, the
“FAA Lease”) including all height restrictions of buildings constructed near the leased site, as
more particularly described in the FAA Lease. Notwithstanding the forgoing, Seller shall have
the right, without consent of Purchaser, to extend the FAA Lease for an additional period ending
September 30, 2002, if Seller has not already done so.

® The Deed Restrictions provided for in Section 21(b) of this Agreement;

)] Astoria Zoning Lot Development Agreement between Seller and Astoria
Gas Turbine Power LLC dated as of June 25, 1999 and recorded in Reel 5320 page 761 in the
Office of the City Register, County of Queens, on July 23, 1999 (the “ZLDA”);

(k)  Astoria Declaration of Subdivision Easements dated June 16, 1999 (the
“June Declaration”) and recorded in Reel 5320 page 625 in the Office of the City Register,
County of Queens, on July 23, 1999;

) Amended and Restated Astoria Declaration of Easements made by
Consolidated Edison Company of New York, Inc., dated as of 6/25/1999 and recorded 7/23/1999
in Reel 5320, Page 681.

(m) Declaration of Easements (as defined in Section 18 of this Agreement and
annexed hereto as Exhibit A).

(n) Other matters provided for in this Agreement which are conditions to
Closing but which are accepted in writing by Purchaser, to the extent same are encumbrances on
the Premises.

3.2  Pre-Closing “Gap” Title Defects. Purchaser, upon learning of additional title
objections from the Title Company not included within the Title Commitment or not listed in
Section 3.1 of this Agreement (“Additional Title Defects”) and not caused by Purchaser or any
person or entity acting on behalf of Purchaser, may notify Seller in writing of any objections to
title arising out of the Additional Title Defects first raised by the Title Company during the
period between the effective date of Purchaser’s Title Commitment (which shall be within two
(2) business days prior to the date of Purchaser’s execution and delivery of this Agreement), and

647374.11



the Closing Date.! With respect to any objections to title set forth in any such notice, Seller shall
notify Purchaser in writing whether it intends to cure such objections, and if it so elects, Seller
shall have until the Closing Date to remove, satisfy or cure such objections which may be
accomplished by Seller’s indemnification to the Title Company if the Title Company so agrees,
and shall be entitled to a reasonable adjournment of Closing to do so, not to exceed sixty (60)
days. If Seller elects not to cure (by indemnifying the Title Company as aforesaid or otherwise)
such objections, Purchaser shall have the option to accept title subject to such matters without
abatement of the Purchase Price or to terminate this Agreement and receive the return of the
Down Payment and from Seller receive Purchaser’s out-of-pocket costs for the preparation of the
Survey and any updates of the Survey, if any, and title fees; provided that the title fees shall be
limited to the costs of cancellation, and search that Purchaser ordered not to exceed $10,000.00.
The maximum amount Seller shall be required to expend to cure all such matters 1s $25,000.00,
but as to items of a nature referred to in Section 3.1(g), Seller will provide the indemnification
referred to in Section 3.1(g) if necessary for Purchaser to secure its Title Policy at Closing. If
Seller elects to attempt to cure any such matters, the date for the Closing shall be automatically
extended by a reasonable additional time to effect such a cure, but in no event shall the extension
exceed sixty (60) days after the Closing Date set forth in Section 10 hereof, unless mutually
agreed upon by the parties in writing. Notwithstanding the foregoing, at or prior to the Closing,
Seller shall be obligated to cause any mortgages encumbering the Premises to be discharged or at
Purchaser’s request, to use best efforts to cause the holder of any mortgages encumbering the
Premises to be assigned to Purchaser’s designee or lender.

3.3  Seller’s Covenants. The parties hereto acknowledge that in connection with
Seller’s obligations under this Agreement to remove personal property from the Premises on or
prior to Closing, there were certain items located on the Premises which were undesignated on
the Survey. Those items have been designated as shown on Exhibit E annexed hereto and made
a part hereof and are listed below (numbers below corresponding with numbers on Exhibit E),
together with an indication of whether or not Seller will be removing same from the Premises on
or prior to Closing.

(1) CFS, concrete block structures around storage of salt/sand [Stays/

(2) UGT, Dielectric storage tanks and pumping station /Seller to relocate]
(3) CFS, Concrete pad to item (1) [Stays]

(4) UGT, Dielectric tanker [Seller to relocate]

(5) ECB/UGT, Storage container [Seller to relocate]

(6) UGT/Stores, cable reels [Seller to relocate]

(7)(8)(9) and (11) 16 Containers /Seller to relocate]

! Purchaser to run title update before signing the Agreement.
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(10) Ownership Containers [Seller to relocate]

(12) UGT, Compressed gas storage shed, cable reels in front (empty) /Shed
Stays; Reel to be relocated by Seller]

(13) Series of concrete pads [Stays]

4, Apportionments. On the Closing Date, all water, taxes, sewer rents, if any, and
any relevant and appropriate apportionment required under any of the Permitted Exceptions (i.e.
assessments and lease payments) with respect to the Premises shall be apportioned by Seller and
Purchaser on the basis of the tax year of Closing or other applicable period. As the Premises are
a portion of a larger tax lot (namely, Block 850, Lot 1) and may not, as of the Closing Date, be
officially, separately assessed for real estate tax purposes, taxes, water and sewer rents shall be
apportioned by the parties based on the assessed value of the land (but not the improvements) for
Block 850, Lot 1 with Purchaser paying its pro rata share of the amount of such land taxes (but
not water and sewer rents as the Premises are vacant land) based on the proportion that the land
area of the Premises bears to the land area of Tax Lot 1. Seller through Closing, shall pay for all
taxes attributable to improvements located on the Premises and on the Excluded Property. All
apportionments and other provisions of this Section 4 shall survive Closing for two (2) years.’

5. Deed. The deed (the “Deed”) to be delivered by Seller to Purchaser at Closing
shall be a bargain and sale deed with covenant against grantor’s acts in proper statutory short
form for recording and shall be duly executed and acknowledged by Seller so as to convey to
Purchaser fee simple title to the Premises, free of all encumbrances, except for the Permitted
Exceptions, and shall contain the covenant required by subdivision 5 of Section 13 of the Lien
Law. The Deed shall also include certain restrictions which shall run with the land as detailed in
Section 21(b) of this Agreement. Seller shall deliver to Purchaser at Closing (as hereinafter
defined) a certificate by the Secretary or Assistant Secretary of Seller certifying the resolution of
the Board of Trustees of Seller generally authorizing the sale of the Premises and the execution
and delivery of this Agreement and all other documents to be executed and delivered pursuant to
this Agreement and in accordance with Section 909 of the Business Corporations Law.

6. ’State Transfer Tax. At the Closing, Seller shall pay the amount of the
documentary stamps to be affixed to the Deed in accordance with Article 31 of the Tax Law, and
shall pay any other tax payable by reason of the delivery of the Deed. Such payment shall be
made by granting to Purchaser a credit to the Purchase Price in the amount of such payment, and
Purchaser shall cause a check for said tax to be delivered to the Title Company at the Closing.
At Closing, Seller shall also deliver to Purchaser a “TP-584” combined transfer tax return duly
signed and sworn to by Seller, and Purchaser also agrees to sign and swear to the return.

7. *City Transfer Tax. At the Closing, Seller shall pay the amount of the Real
Property Transfer Tax imposed by Title II of Chapter 46 of the Administrative Code of the City

? Post Closing Note.
3 Credit to Purchaser
4 Credit to Purchaser
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of New York. Such payment shall be made by granting to Purchaser a credit to the Purchase
Price in the amount of such payment, and Purchaser shall cause a check for said tax to be
delivered to the Title Company at the Closing. At Closing, Seller shall also deliver to Purchaser
the “NYC-RPT” return required by said statute and the regulations issued pursuant to the
authority thereof, duly signed and sworn to by Seller; Purchaser agrees to sign and swear to the
retumn.

8. Lien for Certain Payments. All sums paid to Seller or held in escrow (whether or
not released to Seller) on account of this Agreement, and the reasonable expenses paid for the
examination of the title to the Premises made in connection therewith and Purchaser’s out-of-
pocket costs for the preparation of the Survey or updates of the Survey are hereby made liens on
the Premises, but such liens shall not continue after default by Purchaser under this Agreement.

9. Seller’s Option to Credit Purchase Price for Unpaid Taxes Etc. The amount of
any unpaid taxes, assessments, water charges and sewer rents which Seller is obligated to pay
and discharge, with the interest and penalties thereon to a date not less than two business days
after the Closing, may at the option of Seller be allowed to Purchaser out of the balance of the
Purchase Price, provided official bills therefor with interest and penalties thereon figured to said
date are furnished by Seller at the Closing. If at the Closing there may be any other liens or
encumbrances which Seller is obligated to pay and discharge, Seller may use any portion of the
balance of the Purchase Price to satisfy the same, provided Seller shall simultaneously either
deliver to Purchaser at the Closing, instruments in recordable form and sufficient to satisfy such
liens and encumbrances of record together with the cost of recording or filing said instrument; or,
provided that Seller has made arrangements with the Title Company in advance of Closing and,
Seller will deposit with said Company sufficient monies, acceptable to and required by the Title
Company to insure obtaining the recording of such satisfactions and the issuance of title
insurance to Purchaser either free of any such liens and encumbrances, or with insurance against
enforcement of same out of the Premises, provided the Title Company will omit such liens or
encumbrances from any lender’s Policy. Purchaser, if request is made within a reasonable time
prior to the Closing, agrees to provide at Closing separate certified checks as requested,
aggregating the amount of the balance of the Purchase Price, to facilitate the satisfaction of any
such liens or encumbrances. The existence of any such taxes or other liens and encumbrances
shall not be deemed objections to title if Seller shall comply with the foregoing requirements.

10.  Closing. The Deed shall be delivered upon the satisfaction of all of the
Conditions Precedent to Closing set forth in Section 14 of this Agreement and the receipt of the
balance of the Purchase Price by Seller at the offices of Seller or counsel to Purchaser’s lender in
New York City (the “Closing”) on or about 10:00 o’clock on or about forty-five (45) days from
the date on which all the conditions set forth in Section 14 hereof have been satisfied or waived
but not less than ninety (90) days from the later to occur of (a) the date the condition set forth in
Section 14(b)(ix) has been satisfied, and (b) the “Insurance Effective Date” (as defined in
Section 26(c)) (the “Closing Date”). If such date shall be a Saturday, Sunday or legal holiday,
then the Closing Date shall be the first business day to occur thereafter.

(a) At Closing, Seller shall deliver to Purchaser (or to the Title Company as
directed by Purchaser) the following:
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(i) The Deed.
(ii) Intentionally Omitted.

(i) Board of Trustees’ resolution and Secretary or Assistant Secretary
Certificate referred to above in Section 5 of this Agreement.

(iv)  “Executed and notarized originals of the Declaration of Easements
described in Section 18 hereof; and an agreement between Seller and Purchaser that the
Declaration of Easements will be superior to all liens other than tax liens on the respective
servient estates, and it shall be a condition to Closing that the Title Company will (A) so insure
Purchaser under the Title Policy, and (B) insure that Purchaser’s rights under the Declaration of
Easement are insured.

(v) a “FIRPTA” affidavit executed by Seller, wherein Seller
represents and warrants to Purchaser that Seller is a “United States person”, as such term is
defined in Section 7701(a)(30) of the Internal Revenue Code of 1986, as amended (the “Code”).
Seller shall deliver to Purchaser, at the Closing or at such earlier date as may be required by the
Secretary of the Treasury under Section 1445 of the Code, an affidavit of Seller or duly
authorized officer of Seller, sworn to under penalties of perjury, setting forth Seller’s U.S. tax
identification number and stating that Seller is a “United States person.” If required pursuant to
regulations promulgated under Section 1445 of the Code, Purchaser may fumish a copy of the
affidavit delivered by Seller to the Secretary of the Treasury or any other agency designated for
receipt of such affidavit. If Seller does not comply with the provisions of the Code, then
Purchaser may retain the portion of the Purchase Price set forth in Section 1445 of the Code and
in accordance with the Code, transmit the same to the Intemal Revenue Service. The provisions
of this Section dealing with the Code shall survive the Closing.

(vi)  An assignment and assumption agreement (the “FAA
Assignment”) assigning the FAA Lease to Purchaser in form and substance annexed hereto as
Schedule F and an estoppel letter substantially in form and substance annexed hereto as
Schedule F-1. Seller and Purchaser will use reasonable commercial efforts to secure from the
FAA for Closing, the Estoppel Letter in the form of Schedule F-1 failing which, Seller shall at
Closing, in addition to the FAA Assignment, execute and deliver to Purchaser, and Purchaser
will accept from Seller, the said Estoppel Letter (modified to be from Seller).

(vii)) Executed and notarized State and City transfer tax retumns in
connection with the Deed.

(viii) True and correct copies of the FAA Lease.

(ix) The Premises, free and clear of possession and occupancy by
persons other than Purchaser, but subject, nevertheless, to the Permitted Exceptions, and free of

3 To be in the Title Policy.
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personal property of Seller (other than pursuant to Section 3.3) and reasonably free of any refuse,
rubbish and garbage.

(x)  Intentionally Omitted.

(xi) A title affidavit required by the Title Company in form and
substance annexed hereto as Schedule I which title affidavit will include, but not be limited to, a
representation by Seller that the gravel and other roads shown on the Survey which are within the
Premises, do not benefit anybody other than Seller, who waives and relinquishes all rights
thereto except as set forth in the Declaration of Easements.

(xii) Drawings and specifications or a narration of same as to the
underground utilities referred to in the Declaration of Easements to the extent readily available
and to the extent Seller can reasonably locate said drawings, specifications or the facts necessary
for such narration.

(xiii)) The Agreement from all parties to the ZLDA as set forth in Section
14(a)(x) of this Agreement.

(b) At Closing, Purchaser shall deliver to Seller the following:

(1) Executed and notarized originals of the Declaration of Easements
described in Section 18 hereof.

(11) Consents of the member(s) of Purchaser, authorizing the Purchaser
to purchase the Premises and to execute and deliver all other documents to be executed and
delivered pursuant to this Agreement which consents will be provided within ten (10) days of the
Effective Date.

(1) Executed and notarized State and City transfer tax returns in
connection with the Deed.

(iv)  Balance of Purchase Price.

v) Tentative Tax Lot Approval as required by Section 19 of this
Agreement.

(vi) A certified copy of the Articles of Organization of Purchaser,
together with any modifications or amendments thereto, and a certificate of good standing of
Purchaser in the state of its formation as of the Closing Date.

(vii) The FAA Assignment. Seller and Purchaser will use reasonable
commercial efforts to secure the FAA Assignment.

(c) Seller and Purchaser agree to deliver any other documents required to
effectuate the transactions contemplated by this Agreement.
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(d)  Perpetuities Savings Clause. Notwithstanding any provision of this
Agreement to the contrary, if the Closing Date has not occurred by the end of the 21st year after
the last to die of the existing minor children of all current United States Congressmen and
Senators, then this Agreement shall ipso facto terminate.

11. Merger into_Deed. Notwithstanding anything to the contrary herein, the
provisions of this Agreement shall be merged in the Deed upon delivery to, and acceptance by,
Purchaser of the Deed at Closing and such delivery and acceptance shall be deemed full
performance and discharge of every representation, warranty and covenant of Seller and
Purchaser under this Agreement except with respect to those obligations which this Agreement
specifically states shall survive the Closing.

12.  No Oral Amendments: Successors and Assigns. This Agreement may not be
changed or terminated orally. The provisions of this Agreement shall apply to and bind the heirs,

executors, administrators, successors and assigns of the respective parties.

13. Notices. All notices, bills, statements, reports, requests, permissions, schedules
and or other communications relative to this Agreement and the Premises (“Notices”) shall be in
writing and addressed until further notice:

to Seller at:

Consolidated Edison Company of New York, Inc.
Attn: Director, Real Estate

4 Irving Place - Room 206-S

New York, New York 10003-3502

Tel No. (212) 460-4069

Fax No. (212) 529-0582

with a copy to:

Consolidated Edison Company of New York, Inc.
Attn: Law Department, General Counsel

4 Irving Place - Room 1800

New York, New York 10003-3502

Tel No. (212) 460-3188

Fax No. (212) 260-8627

and to Purchaser at:

Luyster Creek LLC

Attn: Nathan F. Moser

29-10 Hunters Point Avenue

Long Island City, New York 11101
Tel No. (718) 784-0505

Fax No. (718) 706-7663
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with a copy to:

Moser & Moser LLP

Attn: Joel H. Moser, Esq.
63 Wall Street

New York, New York 10005
Tel No. (212) 344-4200

Fax No. (212) 635-5470

and with a copy to:

Baer Marks & Upham LLP
805 Third Avenue

New York, New York 10022
Attn: Kenneth S. Brown, Esq.
Tel No: (212) 702-5875

Fax No: (212) 702-5941

Notices shall be deemed sufficiently given or rendered if delivered personally or sent by
facsimile, overnight mail or certified mail, return receipt requested. In the event a Notice is
mailed via certified mail, it shall be deemed received 48 hours after posting at an official
depository of the U.S. Postal Service. A courtesy copy of all Notices shall be telecopied to
Purchaser’s attorney or to Seller’s Law Department, as the case may be as noted above. In the
event that Notice shall be given by facsimile, such facsimile Notice shall be confirmed and
Jfollowed up with an overnight mailing of the Notice previously given by facsimile.

14.  Conditions Precedent. The obligation of each party to proceed to Closing is
subject to the satisfaction of each of the conditions set forth below (collectively, the “Conditions
Precedent”) unless the party benefiting from such Condition Precedent elects in its sole
judgment to waive the fulfillment of any such Conditions Precedent in writing at or prior to
Closing. Purchaser shall be deemed the party benefiting from “Purchaser’s Conditions to
Closing” (defined in Section 14(a) of this Agreement), and Seller shall be deemed the party
benefiting from “Seller’s Conditions to Closing” (defined in Section 14(b) of this Agreement).

(@) Purchaser’s Conditions to Closing. Purchaser’s obligation to proceed to
Closing is subject to and contingent on the satisfaction of the following Conditions Precedent
(“Purchaser’s Conditions to Closing”) or the waiver of the same by Purchaser in writing:

(1) The Title Company shall have committed to issue a title insurance
policy at ordinary rates insuring Purchaser’s fee simple title to the Premises subject only to (A)
the Permitted Exceptions, (B) the standard printed exceptions to the extent set forth on Schedule
C annexed hereto and made a part hereof [except the standard “survey” exception will be omitted
and the reading from the Survey substituted therefore; the standard “gap” exception will be
omitted; and the “tenants in possession” exception will be omitted by virtue of Seller’s title
affidavit]; and (C) any exceptions caused by Purchaser.

64737411
10



(i)  All representations and warranties by Seller contained in this
Agreement shall be true and correct as of the Effective Date with the same effect as though such
representations and warranties were made at and as of the Closing Date.

(iii)  Seller shall have performed and satisfied all provisions and
covenants required by this Agreement to be performed by Seller prior to or at the Closing.

(iv)  Intentionally Omitted.

v) Occurrence of Tentative Tax Lot Subdivision or other relevant
conditions as contemplated or as required by Sections 10(b)(v), 14(b)(vii) and 19 of this
Agreement.

(vi) Delivery of Declaration of Easements and documents
contemplated under Section 18 below.

(vii)  Seller, Purchaser and the DEC having agreed to the “Site Work
Plan” (as defined below in Section 14(b)(iv) of this Agreement).

(viii) Subject to the hmitations on use set forth on the “Deed
Restrictions” (as defined below in Section 21(b) and Exhibit C-1 of this Agreement which, for
avoidance of doubt, excludes, among other things, residential and retail development on the
Premises), and as otherwise contemplated by this Agreement, there shall be no limitations as to
the use or related development of the Premises pursuant to the consents referred to below in
Sections 14(b)(i), (iv) and (x) hereof or other conditions which materially affect the use or
related development of the Premises.

(ix)  Fulfillment of the conditions set forth in (A) Section 14(b)(i);(B)
Section 14(b)(iv) and (C) Section 14(b)(1x) of this Agreement.

(x) SAgreement from all parties to the ZLDA that the measurement
condition of Section 2.3 of the ZLDA imposed upon the first party to develop a parcel, will be
waived by the parties to the ZLDA, if the first party is Purchaser, provided and for so long as
Purchaser agrees not to develop on the Premises in excess of 1,012,813 square feet of floor area
(as defined in the Zoning Resolution). Seller agrees that promptly upon execution of this
Agreement to diligently pursue securing the consent of all other parties to the ZLDA to the First
Amendment to the ZLDA in the substance and form annexed hereto as Exhibit I annexed hereto
and made a part hereof.

(xi)  Intentionally Omitted.

(xi1) The cost of the EIS called for under Section 14(b)(i) does not
exceed $200,000, unless one or more party hereto agrees to pay the excess in accordance with

§14(b)(0).

% Con Ed to provide list of those who are needed to sign the ZLDA Amendment.
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(xiii) The Public Service Commission approving of and the New York
City Fire Department consenting to the transfer of the Premises with no restrictions (or with
restrictions, if any, reasonably acceptable to Purchaser; provided any restrictions which are
consistent with the Deed Restrictions shall be deemed reasonable) on the use of the Premises by
virtue of the liquid petroleum tank and related facilities on the Excluded Property. Seller will
promptly take all actions to secure such approvals and consents. If Seller engages an expediter
or consultant in connection with same, Purchaser will be entitled to meet with such person to
develop an understanding of the relevant considerations and rules upon which a determination
might be made by the PSC and/or the Fire Department. Notwithstanding anything to the
contrary in the Agreement, the conditions set forth in this Section 14(a)(xiii) shall be deemed
satisfied if the Public Service Commission has approved and the New York City Fire Department
has consented without restriction for at least the uses set forth in that certain letter (the “LNG
Letter”) prepared by the Seller and Purchaser annexed hereto as Schedule J.

(xiv) ’Since the Title Company can not give affirmative insurance in the
Title Commitment stating that the Letters Patent dated May 12, 1904 and recorded in the Office
of Secretary of State at Book No. 54, Page 28 is in full force and effect as of the date hereof and
as of the Closing, then within twelve (12) months from the Effective Date, Seller shall have
applied and received from The City of New York a written confirmation that The City of New
York has waived its right to acquire the interest in the Premises granted under said Letters Patent
as set forth and as shown on page 2 to Schedule M attached hereto and made a part hereof.
Seller agrees that upon the Effective Date, it shall commence promptly to take all necessary
actions and pursue diligently to secure such waiver, provided the cost to be paid to the City of
New York, if any, need not be paid by Purchaser but Seller shall pay for same to the extent that
the aggregate payable by Seller to the City of New York under this Section 14(a)(xiv), does not
exceed, in the aggregate, $50,000 (which includes third party survey costs in connection
therewith). Otherwise Seller shall have the option, but not the obligation to pay such additional
amount(s), failing which, Purchaser may on reasonable prior notice of Seller’s refusal to pay,
agree to pay (with such sum to be paid by Purchaser at the Closing), but without obligation to
elect to pay. If Purchaser elects not to pay such additional amount(s), then provided the area of
the portion of the Premises in question is not more than as shown on page 2 to Schedule M, the
parties shall close nonetheless, with a Purchase Price reduction for the area so covered in
Schedule M based on-)er acre.

(xv) Intentionally Omitted.

(xvi) Seller’s fulfillment of the following obligation which Seller hereby
agrees to perform: Seller, at its own cost and expense, to remove the overhead 138kv pole lines
and related facilities as shown on the Survey and to fill any holes as a result of such removal
with compacted soil in accordance with Purchaser’s reasonable specifications and deliver to the
Title Company all documents reasonably requested by the Title Company to remove such
easement from title and to omit such easement from the Title Policy.

" Purchaser to do on Effective Date.

647374.11
12



(b) Seller’s Conditions to Closing. Seller’s obligation to proceed to Closing is
subject to and contingent on the satisfaction of the following Conditions Precedent (the “Seller’s
Conditions to Closing”) or the waiver of the same by Seller in writing.

) The Public Service Commission approving of the sale of the
Premises by Seller to Purchaser as required pursuant to Section 70 of the Public Service Law,
which approval must be in form satisfactory to Seller in Seller’s sole discretion; Seller agrees to
diligently pursue such approval. If a requirement of the Public Service Commission is that an
Environmental Impact Statement (an “EIS”) is required, then Purchaser agrees to pay for same
provided that the cost and expense with respect thereto does not exceed $200,000.00. Any EIS
so prepared shall be consistent with the Deed Restrictions enumerated herein. If the estimated
amount is in excess of $200,000.00, then unless one or both of the parties agrees to pay the
excess, neither party shall have any obligation with respect to any such Environmental Impact
Statement. If neither party agrees to pay such excess, either party may cancel this Agreement
and upon refunding the Down Payment to Purchaser this Agreement shall be deemed terminated
and neither party shall have any further rights against the other, except those which are stated to
survive termination of this Agreement.

(i1) Seller’s Board of Trustees approving this Agreement and the
transactions hereunder. Seller shall promptly submit this Agreement to Seller’s Board of
Trustees for approval of the sale of the Premises to Purchaser and deliver a copy of the approval
to Purchaser when received.

(ii)  All representations and warranties by Purchaser contained in this
Agreement shall be true and correct as of the Effective Date with the same effect as though such
representations and warranties were made at and as of the Closing Date and Purchaser shall have
performed and satisfied all provisions and covenants required by this Agreement to be performed
by Purchaser prior to or at the Closing.

(iv)  Purchaser and Seller agreeing to investigation and remediation
work plans to be prepared by Seller in connection with its corrective action program obligations
under the DEC permit for Seller’s PCB storage facility located on the Excluded Property,
consistent with the uses permitted under the Deed Restrictions set forth in Section 21(b) of this
Agreement and to be approved by the DEC and/or any other govemment agency having
jurisdiction over the Premises concerning the conditions shown on the Environmental Disclosure
Documents defined in Section 21(a). In connection with such plans, the Purchaser will agree to
the location of monitoring or product recovery wells, if any, along or adjacent to the common
border between the Excluded Property and the Premises provided that such wells do not
unreasonably interfere with the development or operation of the Premises as contemplated by the
Purchaser and provided further that such wells shall be located in or along existing roadways or
roadways created by Purchaser in its development or in areas left grassy by Purchaser and not
intended to be developed or in the Walkway Area (defined in Section 23(iv) below). The
implementation and completion of the investigation and remediation work plans so approved by
Seller, Purchaser and the DEC, including the installation of any monitoring or product recovery
wells or containment devices and treatment systems and the performance of any long-term
monitoring and operations and maintenance operations required under such approved work plans
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and any investigation or remediation required subsequently in connection therewith (other than
work incorporated into such work plan and which is either (A) requested by Purchaser and is not
otherwise required of Seller hereunder, or (B) work which this Agreement specifically requires
Purchaser to perform, or (C) remediation required by virtue of Purchaser’s testing under Section
27(d)) (collectively, the “Site Work Plan”) will be at Seller’s sole cost and expense and access
to the Premises by Seller and Seller’s consultant and contractors therefor will be in accordance
with an access easement, the provisions of which shall be included in the Declaration of
Easements. Seller shall promptly secure a final proposal of Site Work Plan for Purchaser’s
review a final proposal of the Site Work Plan consistent with the uses permitted under the Deed
Restrictions set forth in Section 21(b) of this Agreement and shall provide Purchaser with a copy
of the Site Work Plan and all reports and other filings that Seller is required to make with the
DEC or the terms of the Site Work Plan or any administrative order on consent or agreement that
Seller may enter into with DEC with respect to the same (collectively “Site Work Plan Filing”).

The provisions of this Section 14(b)(iv) will survive Closing.

) Purchaser having executed and delivered the Declaration of
Easements described below in Section 18 hereof.

(vi)  Purchaser having filed with all relevant governmental agencies an
application for Tax Lot Subdivision as required by Section 19, hereof.

(vil) Tentative Tax Lot Approval as defined by Section 19 hereof shall
have occurred to the extent which would be required as a condition to a loan closing by a
reasonable institutional mortgagee making a mortgage loan on the Premises (but nothing in this
Section 14(b)(vii) shall imply that there is any financing contingency in favor of Purchaser under
this Agreement), and if no actual tax lot split has so occurred by Closing, Seller will execute an
affidavit acceptable to the Title Company sufficient to allow the Title Company to omit from the
Title Policy and future title policies, the title exception for “taxes not yet due and payable” which
pertain to the Excluded Property and Seller will deliver to Purchaser, and Purchaser to Seller, at
Closing a recordable agreement whereby Seller agrees to pay all real estate taxes and water and
sewer charges on the Excluded Property as if the Premises were separately assessed and agrees
to continue to cooperate with Purchaser to split the Premises into a separate tax lot; and wherein
Purchaser agrees to diligently pursue the tax lot split. The provisions of this Section 14(b)(vii)
will survive Closing.

(viil) Intentionally Omitted.

(ix)  Within twelve (12) months from the date of execution and delivery
of this Agreement, Seller shall have secured the fee title or an easement, as referred to below, to
that certain unpatented portion of the Premises (the “Unpatented Portion”) to the satisfaction of
the Title Company and Purchaser. The Unpatented Portion consists of approximately (A) 3.53
acres of land not under water as shown in “yellow” on the Survey, and (B) .522 acres of land
under water as shown in “blue” on the Survey. Purchaser shall promptly’ advise Seller within

® Purchaser to do at Contract signing.
? Calendar 30 days from the Effective Date.
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thirty (30) days from, the Effective Date whether Purchaser wishes to acquire title to the entire
Unpatented Portion or just the 3.53 acres not under water. Seller agrees that upon the execution
of this Agreement, it shall commence promptly to take all necessary actions and prosecute
diligently to secure the fee title to the 3.53 acres not under water, and, if so required by
Purchaser, fee title to or an easement for the .522 acres of land under water, and will keep the
Title Company and Purchaser thoroughly informed of its progress. Notwithstanding anything to
the contrary in the Agreement, the conditions set forth in this Section 14(b)(ix) shall be deemed
fulfilled, if and only if Purchaser, in its reasonable discretion, is fully satisfied with the type of
title so secured by Seller, and the documented costs for securing such title (“Acquisition
Costs). Upon Purchaser’s satisfaction of the fulfillment of the conditions set forth in this
Section 14(b)(ix) and subject to the terms and conditions in this Agreement, the Purchase Price
shall be adjusted to reflect that as to the Unpatented Portion, Purchaser will pay to Seller the
~ higher of (i) per acre for the portion thereof shown on the Survey as not land under
water (which amount 1s already reflected in the Purchase Price) or (ii) Seller’s Acquisition Costs
for securing title to the Unpatented Portion (including any land under water) which has been
reviewed and approved by Purchaser. Seller’s Acquisition Costs shall include the purchase price
for the Unpatented Portion of the land as well as any reasonable costs incurred by Seller to
acquire such title including, but not limited to, reasonable attorneys’ fees, architect and
engineering fees, surveyor and appraisers etc., but only to the extent of out-of-pocket costs paid
to unaffiliated, outside third parties. On Purchaser’s request from time to time, Seller will inform
Purchaser of Seller’s progress with respect to the foregoing.

(x)  The Public Service Commission approving as referred to in
Section 14(b)(i) the transfer of the Premises to the extent required by law, and the New York
City Fire Department issuing its consent to the transfer of the Premises and the proposed
development thereof because of the proximity of Seller’s LNG tank to the Premises. Seller
agrees to promptly commence to secure and to use reasonable efforts to obtain such approval and
consent. On Purchaser’s request from time to time, Seller will inform Purchaser of Seller’s
progress with respect to the foregoing.

(xi)  Purchaser having executed and delivered a written unqualified,
absolute waiver from Purchaser with respect to any right Purchaser may have as the owner of the
Premises to any easement of necessity or otherwise for ingress and egress (other than those
easements referred to in Exhibit A hereto) to and from the Premises via the Excluded Property
and said waiver’s effectiveness shall be confirmed by the Title Company by issuing a letter
confirming its effectiveness, or in another manner reasonably acceptable to Seller.

14.1  Intentionally Omitted.

14.2  Satisfaction of Conditions Precedent. If the Conditions Precedent described in
Sections 14(a)(v); 14(a)(ix) (A) and (C); 14(a)(xii1); 14(a)(xiv); 14(b)(i); 14(b)(vii); ; 14(b)(ix);
and 14(b)(x) have not been satisfied or waived (to the extent that the condition in question is not
a condition, the failure to fulfill which could result in Seller’s being legally unable to close
hereunder) by the applicable party within twelve (12) months from the Effective Date, Seller
(unless either Seller’s default hereunder is the cause of such condition not being fulfilled or
Seller has failed to use reasonable commercial efforts to fulfill the Condition Precedent in
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question) shall have the right to give Purchaser a “Condition Notice” (defined below) within 30
days of the end of such twelve (12) month period. With respect to the rights to terminate granted
by this paragraph, said rights shall not apply to the failure of the conditions under sections
14(a)(v) and 14(b)(vii), and Purchaser shall have only the right to extend but not the right to
terminate pursuant to this Section. Within thirty (30) days of its receipt of the Condition Notice,
Purchaser, by notice to Seller shall have the option to either terminate this Agreement and
receive back the Down Payment or waive the Conditions Precedent in question and avoid such
termination. If Purchaser does not terminate, Purchaser will be deemed to have agreed to an
increase (but not decrease) of the Purchase Price to the “Fair Market Value” (as hereinafter
defined) of the Premises if the Fair Market Value is greater than the Purchase Price originally
provided for in this Agreement. If this Agreement is not so terminated by Purchaser, this
Agreement will extend for an additional twelve (12) months. If the aforesaid Conditions
Precedent have not b§en satisfied by the end of the second twelve (12) month period, Seller
(unless either Seller’s default hereunder is the cause of such condition not being fulfilled or
Seller has failed to use reasonable commercial efforts to fulfill the Condition Precedent in
question) shall have the option, upon thirty (30) days prior written notice to Purchaser (during
which period Purchaser may waive the Conditions Precedent in question and avoid such
termination) to terminate this Agreement.

In any event, if the condition set forth in Section 14(b)(i) has not been fulfilled
and if with respect thereto, Seller is otherwise in compliance with this Agreement, and if Seller
receives written notification from the Public Service Commission which is either a denial of
Seller’s application for approval of the transactions set forth in this Agreement, or an approval of
same but conditioned on the fulfillment of items not satisfactory to Seller in its sole discretion (as
provided for in Section 14(b)(1)) then, except as provided in this paragraph (which begins with
“In any event”), Seller shall have the right to terminate this Agreement for failure of such
condition. Notwithstanding the provisions of the immediately preceding sentence, Seller will
give notice to Purchaser of such denial or conditional acceptance by the Public Service
Commission (together with a full copy thereof) and in such notice, if the Public Service
Commission’s communication is a conditional approval, will set forth the details of Seller’s
determination as to why the conditions set forth by the Public Service Commission are not
satisfactory to Seller. If the conditions can be resolved by the payment of money, either directly
or indirectly, or are those which can be accomplished by Purchaser in a manner which is in good
faith acceptable to Seller in Seller’s sole judgment, then Purchaser, at Purchaser’s option, shall
have the opportunity to agree to pay for and/or fulfill same, and Seller, in connection therewith,
shall cooperate with Purchaser to promptly determine the reasonable cost estimates of such
payment and compliance. If Purchaser agrees to be responsible for such payments and
performance, then Purchaser shall so agree in writing as a modification to this Agreement with
Seller, and promptly thereafter, Seller will reapply to the Public Service Commission, if required
by the Public Service Commission, indicating that it agrees to the conditions in question; in such
case, the termination rights of Seller set forth in this paragraph (which begins with “In any
event”) shall be deemed waived by Seller, but will reinstate, in accordance with this paragraph
(which begins with “In any event”), until the Public Service Commission either approves the
transactions contemplated herein as contemplated in Section 14.(b)(i), or until this Agreement
terminates in accordance with this paragraph (which begins with “In any event”).
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For purposes of this Agreement: “Condition Notice” means a notice by Seller to
Purchaser which is given pursuant to this Section 14.2 and which (W) indicates it is a Condition
Notice, pursuant to this Section 14.2; (X) lists the Conditions Precedent which have not been
fulfilled as of the first anniversary of the Effective Date; (Y) indicates to Purchaser that none of
such failures of conditions are as a result of Seller’s default or failure to use reasonable
commercial efforts; and (Z) indicates to Purchaser that since closing has not occurred on or
before the first anniversary of the Effective Date because of the failure to occur of stated the
Conditions Precedent set forth in Section 14.2, the Purchase Price will increase but not decrease,
in accordance with “Fair Market Value” defined below.

“Fair Market Value” means the fair market value of the Premises as of the first
anniversary of the Effective Date, determined by the following procedure, but assuming the
existence of all limitations set forth in this Agreement concerning the Premises, including, but
not limited to the use restrictions imposed by the Deed Restrictions, the Declaration of
Easements, and a New High Voltage Easement Area of 85 feet in depth (north to south) as
shown on the Survey. Within ten (10) business days after a cooling off period of twenty (20)
days during which Seller and Purchaser shall attempt in good faith to mutually agree to the Fair
Market Value, which cooling off period will begin on Purchaser’s receipt of the Condition
Notice, Purchaser and Seller shall each retain an MAI Appraiser and obtain at their own cost and
expense a certified appraisal with respect to the value of the Premises. Each appraiser shall have
thirty (30) days from the end of the cooling off period to determine the Fair Market Value of the
Premises and provide copies of their appraisals to both Purchaser and Seller. The Fair Market
Value shall be the average of these two appraisals, provided that the higher valuation is not more
than one hundred and ten percent (110%) of the lower valuation. In the event the valuations are
more than ten percent (10%) apart, then the appraisers within 5 days after exchange of the
appraisals shall jointly select a third appraiser whose valuation shall be substituted for the
average of the two appraisals above, provided it falls between the two valuations selected by the
other appraisers. The third appraiser shall have thirty (30) days from his or her selection to
determine the Fair Market Value of the Premises. If the third appraiser selects a valuation that
does not fall between the valuations determined by the other two appraisers, then the valuation of
the appraiser that is closest to the valuation selected by the third appraiser shall be substituted for
the average of the two appraisals. The applicable appraisers shall send notice (the “Fair Market
Value Certification™) to Purchaser and Seller with copies of the final appraisals certifying the
Fair Market Value, as determined based on the procedures set forth above. The Fair Market
Value Certification shall be delivered to Purchaser and Seller no later than ninety (90) days from
the date of the Condition Notice. The expenses of the third appraiser shall be divided equally
between Purchaser and Seller.

15. AsIs. It is understood and agreed that this Agreement is entered into after full
investigation, neither party relying upon any statement or representation not embodied in this
Agreement (including the Schedules and Exhibits hereto). Except as is expressly set forth in this
Agreement, Seller makes absolutely no warranty or representation with respect to the quality,
kind or condition of the Premises, or of any fixtures or personalty thereon, and, subject to the
provisions of this Agreement which may expressly provide otherwise, Purchaser agrees to accept
same in their existing condition and location and (except as otherwise provided in this
Agreement) hereby releases Seller from any and all hability in connection therewith. Purchaser
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represents to Seller that Purchaser has examined and thoroughly investigated the Premises to the
full satisfaction of Purchaser, and, subject to the provisions of this Agreement, agrees to take title
“as 1s”, and in its present condition and subject to reasonable use, wear, tear, and natural
deterioration, between the Effective Date and the Closing. Except as is expressly set forth in this
Agreement, Purchaser hereby waives any and all claims, foreseen and unforeseen, against Seller
relating to the subject matter of the sale transaction contemplated in this Agreement. Neither
Seller nor any of its agents, officers, employees or representatives has been authorized to make
any statements, warranties, or representations as to the physical nature or condition of the
Premises, the uses to which the Premises may be put, or any other matter or thing affecting or
relating to the Premises, except as expressly set forth in this Agreement. Purchaser further
represents that in signing and delivering this Agreement, or performing its obligations hereunder,
it is not relying upon any statement or information except as expressly set forth in this
Agreement. Seller is hereby released from any and all claims or liability for the accuracy of any
statement or information that is not expressly set forth in this Agreement.

16.  Broker. Purchaser and Seller each represent that no broker was retained in
connection with this transaction. Purchaser and Seller each shall indemnify, defend, protect and
hold the other harmless from and against any and all claims, losses, liabilities, costs and expenses
(including, without limitation, reasonable counsel fees) arising out of the breach on their
respective parts of any representation or agreement contained in this Section 16. This provision
shall survive Closing, or, if Closing does not occur, the termination of this Agreement. It has
been alleged by Sanford Zuckerbrot, principal of Shalom & Zuckerbrot (“Sanford”), that it
introduced Purchaser to Seller. While Purchaser and Seller dispute Sanford’s allegation, in the
event that Purchaser or Seller are sued by Sanford, it is agreed that the parties will mutually
defend any action with counsel of their choice. If Sanford is successful in its claim for a
commission as bringing about this transaction, it is agreed by Purchaser and Seller that the
parties will each contribute fifty per cent of the amount mutually agreed to be paid to Sanford or
the amount of all final judgment determined by a court of competent jurisdiction to be due
Sanford as its commission. This provision shall specifically survive Closing or if such Closing
does not occur, the termination of this Agreement.

17. Risk of Loss. Seller and Purchaser agree that the provisions of Section 5-1311 of
the General Obligations Law shall apply to the transfer of the Premises contemplated by this
Agreement.

18. Reservation of Easements by Seller: Grant of Easements to Purchaser. At
Closing, Seller and Purchaser shall execute and deliver to the other a “Declaration of
Easements” in substantially the form of Exhibit A to this Agreement reserving certain
easements and rights to Seller and granting certain easements and rights unto Purchaser, which
Declaration of Easements shall be recorded with the City Register in the County of Queens
promptly after the recording of the Deed. Each party shall execute such tax returns or other
documents as may be necessary to record the Declaration of Easements.
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19. 19Tax Lot Subdivision.

(a)  Purchaser at its sole cost and expense (except for the expenses Seller hereinafter
agrees to pay), shall make all filings with all governmental agencies and/or departments
necessary to obtain an approval from the New York City Department of Finance (or other
applicable governmental authority) for one or more tentative new tax lot(s) comprsed solely of
the Premises (the “Tentative Tax Lot Approval”) and Purchaser agrees to simultaneously
provide Seller with copies of all such filings. Seller shall cooperate with Purchaser in
completing the subdivision application and in filing related documents with govemmental
agencies including, but not limited to allowing Purchaser, Purchaser’s designees, agents and
consultants such access to the Premises and/or the Excluded Property as may be reasonably
necessary in connection with same. Provided Seller so cooperates with Purchaser and so long as
Purchaser makes such filings on or before 180 days from the Insurance Effective Date and use
reasonable efforts to diligently pursue such filings, the failure of Purchaser to obtain Tentative
Tax Lot Approval on or prior to Closing shall not constitute a default by Purchaser under this
Agreement. After Public Service Commission approval is obtained as provided in 14(b)(i) and
the Tentative Tax Lot Approval is obtained, Purchaser and Seller will file an “Application for
Finalization” of the tentative tax lot and take all steps necessary to finalize the contemplated tax
lot subdivision.'!

(b)  As part of Purchaser’s responsibilities in connection with the Tentative Tax Lot
Approval, Purchaser shall at its sole cost and expense prepare the necessary drawings or survey
of the Premises and the floor area (as defined by the Zoning Resolution). FAR calculation as to
the Premises which will be satisfactory to Seller in its reasonable discretion. If, during the
process of the Tentative Tax Lot Approval the Seller or any other party with an interest in the tax
lot subdivision referred to, engages counsel or a consultant of its choosing, Seller or the other
party shall be responsible for the cost and expenses of their respective counsel or consultant.
Except as set forth in this Section 19, all costs and expenses in connection with the Tentative Tax
Lot Approval shall be Purchaser’s sole cost and expense.

(c) The provisions of this Section 19 shall survive Closing.

20.  Confidentiality. The terms of this Agreement including the Purchase Price and
findings of the environmental assessment for the Premises, including the results of the testing
provided for below in Section 21 hereof, shall be confidential and no information, materials,
publicity or press release shall be issued by either party prior to Closing without the express
written consent of Purchaser and Seller except (1) to their attorneys, consultants and employees,
and other potential third parties in connection with the development, sale or leasing of the
Premises, including brokers for financing and any lenders or (ii) as may be required by
applicable law or with respect to such environmental assessment as may be necessary on the part
of Seller to obtain DEC approval of the Site Work Plan. The confidentiality requirements

19To do. Purchaser is waiting for the written confirmation to confirm alternate measurement
?rovision has been agreed to by the City.
! Tax Lot - 6 months to file.
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contained in this Section shall specifically survive the Closing or termination of this Agreement.
The confidentiality requirements contained in this Section do not apply to things already in the
public domain.

21. Environmental.
(a) Introduction.

(i) Purchaser acknowledges that the Premises are being sold subject to
the “Deed Restrictions” (defined below in Section 21(b) of this Agreement) for the development
of the Premises by Purchaser for Purchaser’s use as an envelope manufacturing facility, related
sales offices facilities and for storage and other commercial development to the extent not
violative of the Deed Restrictions. Purchaser further acknowledges receipt of the results of the
site investigation and prior site investigation information to the extent set forth on Exhibits B, B-
1 and B-2 annexed hereto (the “Environmental Disclosure Documents”). Purchaser agrees
that in connection with any development of the Premises which involves the excavation or
disturbance of soils, reasonable precautions will be taken to the extent of disclosing to
construction workers and other person involved in such activities potential exposures associated
with the environmental state of the Premises as known by Purchaser as of the date that such
disclosure is required to be made by Purchaser, including, original building construction and any
future expansion or construction plans. Purchaser’s obligations hereunder will be deemed
fulfilled by making available for inspection to contractors in privity of contract with Purchaser
(provided Purchaser, in its contracts with such contractors, shall require said contractors so
notify of any of their subcontractors of the availability of the Environmental Disclosure
Documents and additional materials specified below for their inspection) prior to such time as
such contractors commence their work on the Premises (the “Required Disclosure”)? all
Environmental Disclosure Documents and the following materials if in Purchaser’s possession or
control at such time: (1) the results of any testing conducted by Purchaser pursuant to Section 27
of this Agreement which show Hazardous Substances; (2) the approved Site Work Plan to the
extent delivered to Purchaser and designated by Seller’s notice to Purchaser, as “Required
Disclosure”; and (3) all Site Work Plan Filings to the extent delivered to Purchaser and
designated by Seller’s notice to Purchaser, as “Required Disclosure”.’? All buildings to be
constructed on the Premises by Purchaser or its successors shall be slab on grade with spread
footings or pile construction (i.e., piles, pile caps, grade beams with structural slab(s) or some
combination thereof) but there shall be no restriction as to Purchaser’s right to level and remove
the land fill mound that is currently on the Premises as shown on the Survey (the “Building
Restriction”)".

(i1) Subject to Sections 14(b)(iv)(A), (B), and (C), Seller, at its cost
and expense, will comply with the requirements of the Site Work Plan and any administrative

12 Add to all contracts for development.
"> Post Closing Obligation.
' Need to circle the location of the land fill mound by hand on the Survey.
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order, consent decree or agreement that Seller, the DEC and other applicable governmental
agencies may enter into with respect to the implementation of the Site Work Plan.

(ili)  Purchaser represents that it accepts the Premises in its “AS IS”
environmental condition, subject, however, to the terms and provisions of this Agreement.

(b)  Deed and Restrictions. At the Closing of title, Seller shall deliver to
Purchaser the Deed containing restrictions (the “Deed Restriction”) declaring that the Premises
are available only for uses currently permitted in an M-3 Class Zoning District under the New
York City Zoning Resolution, as amended, but only to the extent set forth in the provisions of
said Zoning Resolution as the Zoning Resolution is deemed modified in accordance with the
provisions annexed hereto as Exhibit C-1. In the event that the Zoning Resolution changes in
the future, the restrictions contained in Exhibit C-1 shall still control, and under no circumstances
shall the Premises be used for food service or for retail establishments except food services will
be permitted if ancillary to another use of the Premises, such as employee cafeteria;, vending
machines and snack bar, which are permitted. The Deed Restrictions shall include the
obligations for the Required Disclosure, the Building Restriction and contain the provisions set
forth on Exhibit C and Exhibit C-1 hereto. If required by the DEC as a condition of its
approval of the Site Work Plan, or if required under any administrative order or consent decree
or agreement that Seller may enter into with DEC with respect to the implementation of the Site
Work Plan, the Deed Restriction shall also include provisions (1) prohibiting use of the
groundwater at the Premises without adequate treatment unless DEC or its successor expressly
approves the same; and (2) prohibiting changes in the uses of the Premises from those allowed
under Section 21(a) and 21(b) of this Agreement without the consent of the DEC or its successor
in interest. The Deed Restrictions shall also provide for limitiné Purchaser’s motorized vehicular
traffic from entrances directly located on the Premises from 20™ Avenue, to 400 vehicles perday,
excluding any vehicles of Seller, its employees, tenants, agents, contractors or invitees and any
vehicles that come onto the Premises pursuant to any rights or other pursuant to any access right
granted herein to Seller, its employees, tenants, agents, contractors or invitees, to the easement
for the New High Voltage Easement Area (as defined in “Declaration of Easement”) (the
“Vehicle Limit”). The Deed Restrictions set forth in (1) and (2) will be deemed covenants
running with the land and shall be enforceable by Seller, its successors and assigns as owners of
the Excluded Property, any governmental agencies having environmental jurisdiction over the
Premises, including but not limited to, the DEC (the “Benefited Parties”). The Vehicle Limit
included within the Deed Restriction will be a covenant running with the land but only for so
long as the Excluded Property (or portions thereof) are used by Seller or its successors or assigns
in connection with its (or a similar) energy production, transmission or distribution business, and
in connection with the Vehicle Limit included within the Deed Restriction, the only Benefited
Parties shall be Seller and its successors and assigns using such First Entranceway, and not any
governmental entity. If, however, Seller or its successor, opens another permanent entranceway
from the Excluded Property to 20th Avenue, from time to time, then Seller or its successor and
Purchaser or its successor shall reevaluate the need for the Vehicle Limit including increasing
(but not decreasing) the 400 motorized vehicle number, based on the lesser volume of traffic if
any, then using the First Entranceway. If the parties cannot agree on increasing the Vehicle
Limit, then either party may notice the other that it elects to resolve the reevaluation through
expedited arbitration in New York City, in accordance with the then rules of the American
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Arbitration Association. The finding of the arbitrators will be binding on the parties and may be
enforced by court order. The parties will share the costs of the arbitration, but shall pay for their
own counsel fees, experts and witnesses (the foregoing arbitration provision and related terms
are referred to as “Arbitration”). The Benefited Parties in question shall have the specific right
to enforce the Deed Restrictions not previously removed, through any proceedings, at law or in
equity, against any person or persons violating or threatening to violate such Deed Restrictions
including but not limited to Purchaser and its successors and/or assigns, and to recover any
damages suffered by the Benefited Parties from any such violation, provided that the Vehicle
Limit may initially only be enforced by the equitable remedy of injunction which Seller agrees to
pursue to completion. If Seller is unable to secure injunctive remedies, it shall have its other
rights with respect thereto in law and equity. The term “First Entranceway” means Seller’s
existing entranceway onto the Excluded Property from 20" Avenue (which entranceway is an
extension of 31% Street), as such entranceway may be modified from time to time. The
provisions of this Section 21(b) shall merge in the Deed, when recorded, and shall not survive
Closing except as set forth in the Deed.

(©) Release.

(1) Purchaser hereby releases Seller, its affiliates and their respective
directors, officers, trustees, officers, employees and agents (collectively “Released Party”) from
and against any and all losses asserted against or suffered by Purchaser relating to, resulting from
or arising out of any liability, obligation or responsibility under or related to former, current or
future Environmental Laws or the common law, whether such liability or obligation or
responsibility is known or unknown, contingent or accrued, arising as a result of or in connection
with (A) any violation or alleged violation of an Environmental Law, prior to, on or after the
transfer of title to the Premises by Seller to Purchaser with respect to the ownership or use of the
Premises or the operation of any facilities located thereon; (B) compliance with applicable
Environmental Laws after the transfer of title to the Premises by Seller to Purchaser; (C) loss of
life, injury to persons or property or damage to natural resources (whether or not such loss, injury
or damage arose or was made manifest before Seller transferred title to the Premises to Purchaser
or arises or becomes manifest after Seller transfers title to Purchaser), cleanup obligations caused
(or allegedly caused) by the presence of or Release of Hazardous Substances at, on, in, under,
adjacent to or migrating from the Premises prior to, on, or after the date that Seller transfers title
to Purchaser, including Hazardous Substances contained in the soil, surface water, sediments,
groundwater, landfill cells or in other environmental media at or adjacent to the Premises; (D)
loss of life, injury to persons or property or damage to natural resources caused (or allegedly
caused) by the off-site disposal of, storage of, transportation of, discharge of, Release of,
recycling of Hazardous Substances or the arrangement of any such activities on or after the date
that title to the Premises is transferred by Seller to Purchaser; (E) the investigation or
remediation (whether or not such investigation or remediation commenced before the date that
title to the Premises is transferred by Seller to Purchaser or commences after title is transferred)
of Hazardous Substances that are present, or have been Released prior to, on or after title is
transferred to Purchaser at, on, in, under, adjacent to or migrating from the Premises, including
Hazardous Substances contained in building materials at the Premises, or in the soil, surface
water, sediments, groundwater, landfill cells, or in the other environmental media at or adjacent
to the Premises; and (F) the investigation or remediation of Hazardous Substances that are
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disposed, stored, transported, discharged, Released, recycled, or the arrangement of such
activities, on or after the date that title to the Premises is transferred to Purchaser, in connection
with the ownership of the Premises.

(ii)  The release provided for in Section 21(c)(i) above does not apply
to:

(A) any covenant or representation by Seller under this
Agreement which survives Closing;

(B) any Hazardous Substance that is Released on the Premises
directly or indirectly from the Excluded Property, to the extent the Release (or portion thereof)
occurred after the Effective Date of this Agreement by Seller or its successors or assigns (other
than Purchaser and its successors and assigns) or Seller’s employees, agents or contractors on (1)
any of the servient estates located on the Premises, or (2) any other portion of the Premises.
Purchaser agrees that it will give notice to Seller of any such event as soon as practicable after
Purchaser has actual knowledge of same and permit Seller to remediate any such Hazardous
Substances and in connection therewith Seller agrees to minimize interference with the
development of and business conducted on the Premises and to carry such insurance, in favor of
Seller and Purchaser, as is commercially reasonable under the circumstances which may be by
virtue of such insurance if carried by Seller’s contractors, and to indemnify and hold harmless
Purchaser against third party claims (including reasonable legal fees incurred in connection
therewith) resulting from personal injury or property damage or in connection with liens from or
in connection with Seller’s required remediation and repair and Seller will pay for any damage to
the Premises caused by such exercise by Seller;

(C) claims by any governmental entity or agency for response
actions required under any Environmental Laws for property other than the Premises,
contaminated by Hazardous Substances which migrated onto such other property prior to the
Effective Date of this Agreement, except if and to the extent caused by Purchaser (including its
successors and assigns) or its employees, contractors or agents;

(D) claims asserted by third parties (other than governmental
agencies) against Purchaser, its successors and assigns for injury to, or death of, persons or
damage to property arising from the Release or portion thereof (to the extent the Release or
portion thereof occurred prior to Closing), or presence of any Hazardous Substances on the
Premises or migrating from the Premises if the damage or the exposure occurred prior to Closing
or if the damage or exposure occurred pursuant to a Release referred to in Section 21(c)(ii)(B),
except in either of such events, if and to the extent caused by Purchaser (including its successors
and assigns) or its employees, contractors or agents;

(E)  Intentionally Omitted,

(F) claims asserted by third parties against Purchaser, its
successors and assigns arising from or in connection with the arranging for transportation or off-
site disposal, prior to the Closing, of Hazardous Substances from the Premises except and to the
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extent caused by Purchaser (including its successors and assigns) or its employees, contractors or
agents.

In connection with the third parties claims set forth in this Sections 21(c)(ii}(D) and (F),
Purchaser, its successors and assigns shall be entitled to bring actions against Seller, its
successors and assigns, for contribution with respect to such third parties claims. In connection
with governmental claims set forth in Section 21(c)(ii)(C), Purchaser, its successors and assigns,
shall be entitled to bring actions against Seller, its successors and assigns, for contribution with
respect to such governmental claims. If a claim or obligation is outside of the release provided
for in Section 21(c)(i) by virtue of any of Sections 21(c)(i1))(A), (B), (C), (D) or (F), then such
exception from the release shall not be obviated by a reading or interpretation of any other
Subsection of this Section 21(c)(11).

(d) “Hazardous Substances” and Other Definitions.

(1) For purposes of this Section 21 “Hazardous Substances” shall
mean (A) any petrochemical or petroleum products, crude oil or any fraction thereof, ash,
radioactive materials, radon gas, asbestos in any form, urea formaldehyde foam insulation or
equipment that contains polychlorinated biphenyls; (B) any chemicals, materials or substances
defined as or included in the definition of “hazardous substances,” “hazardous wastes,”
hazardous materials,” “restricted hazardous materials,” “extremely hazardous substances,” “toxic
substances,” “contaminants’ or “pollutants” or words or similar meaning and regulatory effect”
contained in any Environmental Law or (C) any other chemical, material or substance which is
prohibited, limited or regulated by any Environmental Law.

2 &<

(i)  For purposes of this Section, “Environmental Laws” means all
federal, state and local and foreign laws (including common law), treaties, regulations, rules,
ordinances, codes, decrees, judgments, directives or orders relating to pollution or protection of
the environment, natural resources or human health and safety, including laws relating to
Releases or threatened Releases of Hazardous Substances, or otherwise relating to the
manufacture, processing, distribution, use, treatment, storage, arrangement for disposal, transport
or handling of hazardous substances or hazardous waste. '

(iii)  For purposes of this Section 21, “Release” means release, spill,
leak, discharge, dispose of, pump, pour, emit, empty, inject, leach, radiate, or dump or allow to
escape into or through the environment.

(e) Hazardous Release from Excluded Property. Except for Hazardous
Substances originally Released by Purchaser or its employees, contractors or other agents,
successors or assigns, Con Edison and its successors and assigns covenant not to sue Purchaser
and its successors and assigns for the costs of investigating or implementing remediation work
for any contamination caused on the Excluded Property by the migration of Hazardous
Substances from the Premises.

® Intentionally Omitted.

(g)  Intentionally Omitted.
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(h) Mortgagees. In connection with any rights of Purchaser pursuant to this
Section 21 of this Agreement and any other rights which survive Closing, Seller agrees that same
may be collaterally assigned from time to time to any mortgagee of the Premises and the
provisions of Section 6 of Exhibit C hereof (Deed Restrictions) shall apply thereto.

) Survival. Except as otherwise provided, the provisions of this Section 21
shall specifically survive the Closing.

22. Representations, Warranties and Covenants of Seller. Seller makes the
following representations, warranties and covenants for the benefit of Purchaser as of the date
hereof and as of Closing;:

(a) This Agreement and all other documents executed and delivered or to be
executed and delivered by Seller to Purchaser in connection herewith (i) have been or will be
duly authorized, executed and delivered by Seller, (i1) are or will be legal, valid and binding
obligations of Seller upon its obtaining the approval of the sale of the Premises to Purchaser from
Seller’s Board of Trustees and the PSC; and (iii) are or will be enforceable in accordance with
their respective terms subject to general principles of equity and the applicability of bankruptcy
and similar laws affecting creditors’ rights generally.

(b) The execution of this Agreement and all documents executed and
delivered by Seller in connection with this Agreement and the full and complete performance by
Seller of all of its obligations under this Agreement and such documents will not violate or result
in a breach of or constitute (with or without the giving of notice or the passage of time or both) a
default under, or trigger the acceleration of, any agreement, bond, indenture, mortgage, deed of
trust, bank loan or credit agreement or other instrument to which Seller 1s a party or by which
Seller is bound, or any charter, articles, bylaws or partnership agreements of Seller or any law,
etc.

(©) Seller covenants that Seller, at the request of Purchaser, will cooperate
with Purchaser and support Purchaser’s application for curb cuts to 20™ Avenue from the
Premises and for modification of the timing of traffic light at the intersection of 20™ Avenue and
31% Street, if necessary, so long as (i) said light timing changes do not unreasonably interfere
with the existing access to the Excluded Property and (ii) Seller’s cooperation shall not obligate
Seller to sign the curb cut application for the Premises. The provision of this Section 22(c) shall
survive Closing and the provisions of Section 22(c)(i1) above will be included in the Deed
Restrictions.

(d)  The FAA Lease attached hereto as Schedule E is a true and complete copy
and has not been amended and is in full force and effect on and as of the date hereof'®. Except as
permitted under Section 3.1(h), from the Effective Date to the Closing Date, Seller shall not
make or agree to any modification or further extension to the FAA Lease without the prior
written consent of Purchaser; provided, however, Purchaser waives any right to terminate this

'* Con Ed to provide the latest extension letter which shall be included as part of Schedule E.
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Agreement if by virtue of Seller’s not being able to modify the FAA Lease, the FAA commences
a condemnation proceeding to effect the requested change.

(e) Seller covenants that Seller, at the reasonable request of Purchaser, will
cooperate with Purchaser and support Purchaser’s application for a road from 19™ Avenue to the
Premises. The provision of this Section 22(e) shall survive Closing.

23.  Representations, Warranties and Covenants of Purchaser. Purchaser makes
the following representations, warranties and covenants for the benefit of Seller as of the date
hereof and as of Closing:

)] This Agreement and all other documents executed and delivered or
to be executed and delivered by Purchaser to Seller in connection herewith (A) have been or will
be duly authorized, executed and delivered by Purchaser, (B) are or will be legal, valid and
binding obligations of Purchaser and (C) are or will be enforceable in accordance with their
respective terms subject to general principles of equity and the applicability of bankruptcy and
similar laws affecting creditors’ rights generally.

(1)  The execution of this Agreement and all documents executed and
delivered by Purchaser in connection with this Agreement and the full and complete performance
by Purchaser of all of its obligations under this Agreement and such documents will not violate
or result in a breach of or constitute (with or without the giving of notice or the passage of time
or both) a default under, or trigger the acceleration of, any agreement, bond, indenture, mortgage,
deed of trust, bank loan or credit agreement or other instrument to which Purchaser is a party or
by which Purchaser is bound, or any charter, articles, bylaws or partnership agreements of
Purchaser.

(iii)  '®Purchaser represents and warrants that it shall erect an eight foot
high chain linked fence on the Premises to separate the Premises from the Excluded Property
within ninety (90) days after the Closing of title at Purchaser’s sole cost and expense (except as
and to the extent Seller agrees to pay for certain fence and gating costs pursuant to this
Agreement and/or the Declaration of Easements); provided that Purchaser shall not be required
to replace any existing fence and may keep the existing fence and add supplemental fence.
Seller agrees not to remove any existing fence which Purchaser decides to utilize. Purchaser will
make such modifications to the existing fence as is necessary to provide access to fire hydrants,
fire hose cabinets and Walkway Area shown on the survey on the Premises and marked for
“Seller Access” on the Survey, for so long as such fire hydrants remain on the Premises and the
Declaration of Easements shall provide for Seller’s access thereto.'” The fence (the “Fence”)
will not interfere with the “water line” and underground facilities as shown on the Survey
adjacent to the border of the Premises and will run as follows: beginning from the existing
guardhouse to Avenue K (with the Fence being placed approximately 3 feet to the east side of
the road), continuing from Avenue K to the northwest comer of the Premises (with the Fence
being placed approximately 5 feet to the east side of the road), turning east along the boundary

'® Post Closing obligation.
'7 Con Ed to identify onto Survey.
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line between the Premises and the Excluded Property (with the Fence being placed
approximately 5 feet south of the boundary line), unless restricted by law. The parties agree that
the placement of the Fence (i.e., its location) shall also comply with Seller’s Underground Utility
Engineering Codes and Standards when erected. However, Seller, not Purchaser, will pay for
and design and construct the Service Entrance (as defined in “Declaration of Easement™) as
provided in the Declaration of Easements. Seller, at its sole cost and expense, shall be permitted
to post (and if it does so, shall maintain in good repair) signs for directions on the Fence in a de
minimus manner which is consistent with Purchaser’s development of the Premises. This
provision shall be within the Declaration of Easements.

(iv)  '®Purchaser acknowledges that Seller has requested a five (5) or
three (3) foot buffer zone (the “Walkway Area™) along the Fence onto the Premises as shown
on the Survey for the purpose of serving as a pedestrian walkway. Purchaser agrees, to grant to
Seller an easement and right of way over the Walkway Area for sole purpose of passage by
pedestrians along the adjacent roadway, and the easement granted pursuant to this Section 23 (iv)
shall be incorporated to the Declaration of Easements.

See (v) below.

24.  Default and Remedies. In the event Seller shall default in any of its obligations
under this Agreement , Purchaser shall deliver written notice thereof specifying such default and
‘Seller shall thereafter have thirty (30) business days to cure such default and, failing such cure,
Purchaser shall have the nght as its sole and exclusive remedies, to either (a) terminate this
Agreement and receive the Down Payment from Seller or Title Company, as applicable, Survey,
and reasonable title costs made by Purchaser or (b) seek any equitable remedies available to
Purchaser to compel Seller to specifically perform its obligations. In the event Purchaser shall
default in any of its obligations under this Agreement, Seller shall deliver written notice thereof
specifying such default and Purchaser shall thereafter have thirty (30) business days to cure such
default and, failing such cure, Seller shall have the right to terminate this Agreement and retain
the Down Payment as liquidated damages for Purchaser’s default, or in the alternative, Seller
may seek any other remedy available to Seller either at law or in equity. In the event any of the
following Seller’s Conditions to Closing have not been fulfilled and by virtue thereof this
Agreement terminates, then the Down Payment shall be paid to Seller as liquidated damages:
Sections 14(b)(ii1), 14(b)(v), 14(b)(vi), and 14(b)(xi). As to any other conditions which are not
fulfilled, and provided the Closing does not occur by virtue thereof, and provided the failure of
the condition is not a default covered by the first or second sentences of this Section 24, the
Down Payment will be returned to Purchaser unless otherwise required by this Agreement. The
provisions herein contained for liquidated damages are bona fide provisions for such and are not
a penalty. The parties understand that by reason of Seller binding itself to the sale of the
Premises and by reason of the withdrawal of the Premises from sale at a time when other parties
would be interested in acquiring it, Seller will have sustained damages which will not be capable
of determination with mathematical precision and, therefore, as aforesaid, this provision for
liquidated damages has been incorporated in this Agreement as a provision beneficial to both
parties.

27

'® Place on survey and cover sheet.

(v) Purchaser acknowledges that Seller, on behalf of itself, its successors and assigns, has
requested the reservation of an 85 foot easement as shown on the Survey for electrical transmission
purposes. Purchaser agrees that such reservation of easement together with rights of access for
servicing and maintaining the transmission equipment located within the easement area shall be
included within the Declaration of Easements.



25. No Consequential Damages. Except for third party claims which have
consequential damage aspects and which are covered either (a) by indemnification and hold
harmless obligations under this Agreement, or (b) by the provisions of Section 21(c)(i1) of this
Agreement, but notwithstanding anything else to the contrary contained in this Agreement,
neither Seller nor Purchaser shall be liable to the other for any indirect or consequential damages
resulting from a breach of this Agreement. The provisions of this Section shall survive Closing.

26.  Environmental Insurance Policy. (a) During the period commencing the Effective
Date and ending thirty days from the date that Purchaser receives from Seller both (x) the
approval from the Public Service Commission as set forth in Section 14(b)(1) and (y) Seller’s
written confirmation accepting such approval (the “Insurance Policy Finalization Period”),
Purchaser and Seller agree to use best efforts and cooperate with each otherto bind
environmental insurance coverage in a form and in an amount that is reasonably acceptable to
both parties from AIG Environmental or an acceptable affiliate thereof (“AIG™) issued as a
Pollution Legal Liability/Cost Cap policy (“Environmental Insurance Policy”) which will name
Purchaser as insured and Seller as a named insured thereunder ( the “Environmental Insurance
Binding”) The policy limits satisfactory to Purchaser will be those sufficient for an institutional
mortgagee to lend a commercially reasonable loan on the Premises , provided however, that
nothing in this Section 26(a) will imply that there is any financing contingency in favor of
Purchaser under this Agreement. Notwithstanding anything herein to the contrary, the Insurance
Policy Finalization Period shall not be less than ninety (90) days from the Effective Date.

(b) In the event that the parties are unable to achieve the Environmental
Insurance Binding as set forth in Section 26(a) above by the end of the Insurance Policy
Finalization Period, this Agreement shall terminate on notice by either party to the other given at
any time before the date of the Environmental Insurance Binding, and if so terminated, the Title
Company, as the Escrow Agent, shall be authorized and is hereby directed to return the Down
Payment together with the accrued interest to Purchaser, and this Agreement shall be of no
further force and effect except for previsions stated herein to survive termination.

(c) In the event this Agreement is not terminated pursuant to Section 26(b),
Purchaser shall deliver to AIG the premium due for the Environmental Insurance Binding, the
amount which 1s the lesser of (1) Seven Hundred Thousand Dollars ($700,000) and (i1) the actual
premium payable for the Environmental Insurance Policy (the “Purchaser’s Insurance Deposit”),
and Seller shall simultaneously deliver the portion of the premium that is in excess of $700,000,
if any. For purposes of this Agreement, the “Insurance Effective Date” shall be the date of the
Environmental Insurance Binding.

27. PInspection Period. (a) Purchaser and Purchaser’s designees, agents and
contractors who maintain insurance as provided for herein shall have the right after the Insurance
Effective Date (the “Inspection Period”) to (1) perform tests or studies and obtain results of
such tests or studies as to the feasibility of constructing the Planned Improvements on the
Premises; (ii) perform limited environmental testing for PCB’s, chlorobenzene and related

' Insurance conditions to testing.

647374.11

28



compounds (collectively, the “Special Compounds™) in accordance with the “Protocol” (as
hereinafter defined) in the area (the “Special Testing Area”) physically defined by the concrete
pad on the northeastern portion of the Premises where transformer filling operations were
formerly conducted by Seller, plus a 20 foot buffer zone around said concrete pad, within the
time period set forth in Section 27(b), (ii1) perform electromagnetic testing for underground
storage tank in the areas identified on the location map annexed hereto as Exhibit B-2 and made
a part hereof, and (iv) to enter on the Premises for the purposes enumerated herein, including but
not limited to, the making and conducting of inspections, reports, typographic and other surveys,
test borings, surface and subsurface soil tests, but excluding any types of environmental testing
other than those set forth in subsections (ii) and (iii) above, and no such entry shall constitute a
taking of possession by Purchaser. Purchaser, by virtue of such inspections, shall not be
responsible for the maintenance of the Premises or any building or improvement located thereon.
All such entries shall be at Purchaser’s sole risk and expense. Purchaser’s exercise of rights of
inspection during the Inspection Period shall not constitute a waiver by Purchaser of the breach
of any of the representations or warranties of Seller, if any, which might be or have been
disclosed by such inspection. Purchaser agrees that, prior to any work on the Premises,
Purchaser shall cause the workmen conducting same to procure the indicated insurance and to
deliver to Seller certificates of insurance concerning liability for injury to or death or persons,
property damage and workmen’s compensation coverage in the following amounts: liability: for
injury to or death of persons, $5,000,000 with related property damage coverage of $1,000,000;
and workmen’s compensation in statutory amounts. Purchaser agrees after such inspections
from time to time, to return the Premises to its original condition or as close as reasonably
possible after making the tests and inspections permitted to in this Section. Purchaser shall
provide Seller with five (5) days advance notification before entering the Premises to perform the
studies or tests.”® Seller will have the right to be present during all of Purchaser’s inspections
under this Section 27 and shall be provided by Purchaser with split samples and the results of
any such testing and any reports conducted or obtained by or for Purchaser. For purposes of this
Section 27, “Protocol” shall mean (1) performing the testing described in Section 27(a)(i1) by
drilling only in the Special Testing Area and only down to the water interface, (2) drillings on a
grid of not less than 18 feet between drillings, and (3) after testing, filling in the drill holes in the
cement surface with grout matenal and filling in the other drill holes with dirt. Purchaser agrees
that any testings conducted pursuant to this Section 27 shall be in compliance with the
procedures set forth in the Health and Safety Requirements annexed hereto as Exhibit H and
made a part hereof.

(b) (1) Purchaser shall have sixty (60) days from the Insurance Effective Date,
(the “First Termination Period”), to terminate this Agreement for any reason related to (A) the
soil conditions and costs related to developing improvements to the Premises other than with
respect to Hazardous Substances, or (B)the discovery of underground tanks in numbers
materially more than that disclosed or referred to in the Exhibit B-2. It is agreed that the First
Termination Period shall be extended by the number of the days that the testing is delayed by
snow or other inclement weather conditions.

%% Five day’s notice requirement.
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(ii)  Purchaser shall have fifty-five (55) days from the first business day
after the end of the First Termination Period (the “Second Termination Period”) to terminate
this Agreement for any reason related to the Special Compounds testing, subject to Section 27(d)
below. It is agreed that the Second Termination Period shall be extended by the number of the
days that the testing is delayed by snow or other inclement weather conditions.

(c) In the event that the tests or studies set forth in Section 27(b)(i) above reveal
that the Premises cannot support the Planned Improvements or that the numbers of the
underground tanks are materially more than that disclosed or referred to in the Exhibit B-2
referenced documentation, and Purchaser within the First Termination Period provides written
notice to Seller that it is terminating this Agreement, Seller shall return to Purchaser (A) if the
termination is not associated with an “Environmental Testing Event” (defined below), the Down
Payment minus the portion of the Purchaser’s Insurance Deposit which is earned by AIG and
non-refundable at the time of the termination, (the “Eamed Portion”), or if Seller elects to
continue the Environmental Insurance Policy for its own benefit, the Down Payment minus what
would have been the Eamed Portion had the policy subject to the Environmental Insurance
Binding been cancelled, or (B) if termination is associated with an Environmental Testing Event,
the Down Payment minus Purchaser’s Insurance Deposit, and this Agreement shall be of no
further force and effect except for provisions stated herein to survive termination. In the event
Seller 1s not notified of Purchaser’s election to terminate this Agreement for the reasons set forth
in Section 27(b)(i) within the First Termination Period, the termination rights set forth in this
Section shall be deemed waived by the Purchaser and this Agreement shall continue in full force
and effect. The term “Environmental Testing Event” means Purchaser, or its contractors, during
its Section 27(b)(i) testing, having found either (A) materially more underground tanks than are
referred to in the Environmental Disclosure Documents, or (B) Hazardous Substances in excess
of the legal limit which would require disclosure thereof to the DEC.

(d) In the event that the tests or studies set forth in Section 27(b)(i1) above reveal
the existence of the Special Compounds in concentrations exceeding the currently permissible
amounts for non-residential uses under Environmental Laws, Purchaser shall have the right, by
notice to Seller given on or before the end of the Second Termination Period, to terminate this
Agreement, and in such event, this Agreement shall terminate and Purchaser agrees, to direct
Escrowee to deliver the Down Payment to Seller as liquidated damages. In the event Seller 1s not
notified of Purchaser’s election to terminate this Agreement for the reasons set forth in Section
27(b)(ii) within the First Termination Period, the termination rights set forth in this Section shall
be deemed waived by the Purchaser and this Agreement shall continue in full force and effect.

(e) Seller will cooperate with Purchaser, at Purchaser’s sole cost and expense, in
Purchaser’s attempt to have Seller’s environmental consultant(s) provide Purchaser with a
letter(s) (the “Will Serve Letter”) indicating that without cost to Seller or Purchaser, said
consultant will provide letters to Purchaser, its successors and assigns, lenders, tenants and other
designees (collectively, “Designees”) that said consultant(s) agree that the Environmental
Disclosure Documents listed on Exhibit B prepared by said consultant(s) will be deemed
prepared by said consultant(s) for the Designee in question as if such Designee commissioned
same and is in privity of contract with such consultant(s) (Purchaser hereby acknowledges the
receipt of the Will Serve Letter).
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(f) Purchaser agrees to indemnify and hold Seller harmless from and against all
claims, liabilities, damages and expenses (including reasonable attorney’s fees) incurred in
connection with or arising out of Purchaser’s exercise of its inspection and testing rights during
the Inspection Period. The provisions of this Section 27(f) will survive the Closing or
termination of this Agreement.

28.  Binding Agreement. This Agreement shall not be binding upon the parties until
fully executed.

29. 1099 Compliance. The parties hereto hereby designate Moser & Moser LLP as
the "real estate reporting person", within the meaning of Section 6045(e) of the Internal
Revenue Code, and the regulations promulgated thereunder ("Section 6045(e)"), for the
transaction contemplated by this Agreement. At or prior to the Closing, the parties hereto shall
execute and deliver, and shall cause their respective agents and attorneys to execute and deliver,
all such documents and instruments as may be necessary or appropriate to effectuate the
foregoing designation. Purchaser and Seller shall furnish any and all information, including,
without limitation, their respective taxpayer identification numbers, that may be necessary or
appropriate in order to enable the "real estate reporting person,” within the meaning of Section
6045(e) to comply with the reporting requirements of Section 6045(e). The obligations of
Purchaser and Seller under this Section shall survive the Closing.

30.  Bulkhead Claim. Seller agrees that with regard to the portion of the bulkhead and
the land under water, all as shown on the Survey, if on or after the date hereof and on or before
Closing, Seller receives a written claim or demand by any third party including by governmental
authority, and the Army Corp. of Engineers (except to the extent Purchaser is responsible for the
creation of such liability), Seller will indemnify and hold Purchaser harmless in connection with
any such claims including reasonable counsel fees provided if Seller has not been otherwise
notified, Seller is provided with a copy of or notice of such claim with a reasonable period of
time after such claim is made. The provisions of this Section 30 shall survive the Closing.

31.  Intentionally Omitted.
32, Intentionally Omitted.

33.  Successors and Assigns. This Agreement shall bind and inure to the benefit of
Seller, Purchaser and their respective permitted successors and assigns.

34.  Cribbing and Dredging Obligations. Seller acknowledges that there are dredging
and cribbing obligations set forth in an agreement pertaining to the filling of Bermrians Creek
recorded in Liber 1332 page 388 in the City Register’s Office of Queens County, and as shown
on the Title Report (the “Dredging/Cribbing Obligation™). In the event any claim or request is
made as to the Dredging/Cribbing Obligation with respect to Luyster Creek under said
agreement, (1) Seller shall, at Seller's sole cost and expense, perform all of such obligations
whether accruing prior to or after the Closing as to the areas where Seller is the upland owner,
(11) Purchaser shall, at Purchaser’s sole cost and expense, perform such obligations occurring
after closing as to the areas where Purchaser is the upland owner, and (iii) Seller and Purchaser
shall indemnify and hold harmless each other from and against all liabilities, claims, damages or
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expenses, including reasonable attomey's fees, incurred by the other in connection with each
other’s respective obligations. The provisions of this Section 34 shall be incorporated into the
Declaration of Easements.

35.  Intentionally Omitted.

36.  Landscaping. In connection with the initial development of the Premises by
Purchaser, Purchaser will use good faith efforts to add landscaping to the portion of the
development adjacent to 20™ Avenue along the frontage of the Premises near 20™ Avenue which
is not, from time to time, serving as access from the Premises to 20™ Avenue. Such landscaping
may be low bushes. This provision will survive Closing.

37. Resale Restriction.

(@)  Purchaser has agreed as part of the consideration to Seller under this
Agreement that Purchaser will pay to Seller fifty percent (50%) of all Net Sales Proceeds
(defined below) received by Purchaser from the “Resale” (as defined below) of the Premises or
any portion thereof that occurs at any time within three (3) years from the Effective Date.”!

(b) Payment of Net Sales Proceeds will occur only out of the Net Sale
Proceeds collected from time to time by Purchaser, net of Purchaser’s collection costs, if any,
and as to a Deemed Sale, net of the other reasonable costs, if any, of administering the Deemed
Sale transaction from time to time by Purchaser. For purposes of this Section:

(1) “Resale” means a transfer by deed, or a “Deemed Sale” (defined
below);

(i1) “Deemed Sale” means a “Conditional Sale” (defined below) or the
execution and delivery by all relevant parties of a lease of some or all of the Premises which
either under the Intermal Revenue Code of 1986, as amended (the “Code”), or under generally
accepted accounting practices in the United States of America, consistently applied, (“GAAP”),
would be required by the transferor to be treated as a sale. A Deemed Sale will not be deemed to
have occurred until the conditions precedent to the “purchaser’s” (i.e., tenant’s or buyer’s) initial
obligation to be legally bound for the full “purchase price” (i.e., rent or other payments) have
occurred or are duly waived by the “purchaser”, whether or not the “purchase price” is payable
over time;

(11) “Conditional Sale” means a transfer which is to occur pursuant to a
written agreement of sale, where there is a fixed purchase price, which price is paid over time or
upon the end of the term of the agreement where the purchaser, upon the execution thereof, is
granted possession of the portion of the Premises to be transferred, and where the agreement in
question is treated under Section 250(2) of the Tax Law of the State of New York (the
“Mortgage Tax Law”) as a mortgage for mortgage tax purposes (fo wit: that the “seller” cannot

21 post Closing Calendar.
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enforce the payment of the purchase price and reclaim possession of the property unless the
seller pays the mortgage tax so required);

(iv) “Net Sales Proceeds” shall mean the sale proceeds received by
Purchaser from the Resale after deducting all the costs and expenses (including attormeys fees
and brokers commissions) incurred by Purchaser in connection with (A) the negotiation of and
diligence incurred with respect to, this Agreement, including but not limited to the
Environmental Insurance Policy, test borings and environmental impact statement, (B) closing of
the title in accordance with this Agreement and the loan closing in connection therewith, (C) the
negotiation and the closing of the resale, including deed stamps and other transfer taxes and fees,
(D) the improvements on the Premises if any, paid for by Purchaser before the resale and
pursuant to the resale, if any, and (E) leasing or carrying the Premises prior to the resale. “Net
Sales Proceeds” as to a Deemed Sale will include the amounts which under the Code or GAAP,
would be deemed sales proceeds subject to income or capital gains tax and which, as to a
Conditional Sale, would be subject to the Mortgage Tax Law.

(© Notwithstanding anything to the contrary, the provisions of this Section
37 shall not apply to or after a transfer of the Premises by foreclosure of a mortgagee or an in
lieu transfer or by condemnation or transfer in lieu thereof or by virtue of a sale after a
foreclosure or deed in lieu thereof.

(d)  The provisions of this Section 37 shall survive the Closing.

38.  Construction; Index; Descriptive Headings. In the preparation of this Agreement
indistinguishable contributions were made by representatives of each of the parties and each of
the parties waives any and all rights, either at law or in equity, to have any provision interpreted
in favor of one over another based on a claim that representatives of one or another were the
principal draftsmen thereof. The Index to this Agreement and the descriptive headings of the
Sections of this Agreement are inserted for convenience only and shall not in any way effect the
meaning or construction of any provision of this Agreement.

[THE REMAINDER OF THE PAGE INTENTIONALLY LEFT BLANK]
[THE NEXT PAGE IS THE SIGNATURE PAGE]
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IN WITNESS WHEREOQOF, Seller and Purchaser have duly executed this Agreement as of the
date first above written.

CONSOLIDATED EDISON COMPANY OF
NEW YORK, INC.

%LN;BY /Z&‘W

Name: Robert P. Stelben
Title: Vice President and Treasurer

LUYSTER C)(EEK LLC

By: %?@\

Name: Nathan F. Moser
Title: Manager
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conEdison

a conEdison, inc. company

Law Department

April 8, 2002

Ms. Jeannette C. Luoh

Brown Raysman Millstein Felder & Steiner LLP
805 Third Avenue

New York, NY 10022

Agreement Made as of 12/20/21
Between Con Edison and Luyster Creek LCC

Dear Jeannette:

Enclosed is a completely signed and initialed counterpart of the amendment
dated March 5, 2002, to the Agreement dated as of December 20, 2001. If you
require a copy of the survey to be attached, kindly phone me.

Regards,

ames P. Manning

Encl:

Consolidated Edison Company of New York, Inc.
4 |rvina Place New York NY 10003
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conEdison, inc.
Robert P. Stelben
Vice President and Treasurer
March 5, 2002
Luyster Creek LLC
Attn: Nathan F. Moser
29-10 Hunters Point Ave.
Long Island City, NY 11101
Agreement Made as of 12/20/01,
between Con Edison and Luyster Creek LLC
Dear Sir:
Upon your signing and returning to me the enclosed counterpart of this ietter, the
aforementioned Agreement will be deemed amended as follows:
(i) On line 10, in Section 1, the year of the Survey is changed to read 2001.
In the next line (line 11), the words “and last revised as of September 11,
2000 and® are deleted.
In Section 14 (b)(ix), wherever the figures 3.52 _acres and .522 acres
appear, they .are changed to read 3.2 and acres,
, respectively. ﬁm
The survey attached hereto shall replace the a to the Agreament

F%ned.ll. B ﬁ?’e@mt'
?grnt% 3]?5 rein ha\t;'g R:ug eanings ascribed to them in the Agreement,

€scribed in the caption of this letter, and except as herein-above amended, the terms of

the Agreement remain unchanged. The effective date of this amendment is set forth

below.

If the foregoing correctly reflects our agreement, kindly sign and return the enclosed
counterpart of this letter to me at your earliest convenience.

Very truly yours,

CONSOLIDATED EDISON COMPANY OF
NEW YORK. HIC.

 Jae f

Robert P. Stelben
Vice President and Treasurer

AGREE

/

this

LUYSTERCREEK LLC

By:

and ACCEPTED

day of March 2002.

Ve

Nathan F. Moser, Manager

Consolidated Edison, Inc.

Dimmans ANl VAarle KV ANNN2 249 AGO D788 212 DAN 57112 fay etalhonr®e~rnnead ~Aam



ESCROW AGREEMENT

THIS AGREEMENT made and entered into as of the 20th day of December, 2001, by
and among CONSOLIDATED EDISON COMPANY OF NEW YORK, INC., a New York
corporation (“Seller”); LUYSTER CREEK LLC, a New York limited liability company
(“Purchaser”); and COMMONWEALTH LAND TITLE INSURANCE COMPANY (“Escrow
Agent”).

WITNESSETH:

WHEREAS, Seller and Purchaser entered into that certain Purchase Agreement (the
“Purchase Agreement”), made as of even date herewith, with respect to that certain property
located and more particularly described in Schedule “A” to the Purchase Agreement and made a
part hereof, and

WHEREAS, Purchaser and Seller desire that Escrow Agent hold the Down Payment as
required under the Purchase Agreement, in escrow pursuant to the terms hereof.

NOW, THEREFORE, in consideration of the premises and of good and valuable
consideration, the receipt and sufficiency whereof is hereby acknowledged, the parties covenant
and agree as follows:

Capitalized terms used herein but not defined herewith shall have the meanings
ascribed in the Purchase Agreement.

Purchaser and Seller hereby appoint Commonwealth Land Title Insurance Company as
Escrow Agent hereunder.

Purchaser has delivered to and deposited with Escrow Agent the amount of

, which shall constitute the Down Payment as set forth n Section 2(a) of the

asc Agreement. The Escrow Agent agrees to immediately deposit said funds in an
interest bearing account and to hold and disburse said funds, and any interest earned thereto,
as hereafter provided.

Upon written notification from Purchaser and Seller that the contemplated sale is to be
consummated, Escrow Agent shall deliver the Down Payment and any accrued interest to
Seller to be applied to the Purchase Price on the Closing Date. The Purchaser’s Federal
Taxpayer Identification Number 1s 13-4089488.

Upon written notification from Purchaser and Seller that the contemplated sale shall not take
place, Escrow Agent shall deliver the Down Payment and any accrued interest to Purchaser
or Seller in accordance with the Purchase Agreement.



The parties acknowledge that in relation to the escrow, Escrow Agent is acting solely at their
request and for their convenience, that Escrow Agent shall not be deemed to be the agent of
either of the parties, and that Escrow Agent shall not be liable to either of the parties for any
act or omission on its part unless taken or suffered in bad faith or willful disregard of this
Agreement or involving gross negligence. Seller and Buyer shall, jointly and severely,
indemnify and hold Escrow Agent harmless from and against all costs, claims and expenses,
including reasonable attorneys fees, incurred in connection with the performance of Escrow
Agent’s duties hereunder, except with respect to acts or omissions taken or suffered by
Escrow Agent in bad faith, willful disregard of this Agreement or involving gross negligence
on the part of Escrow Agent.

In any event of a dispute between any of the parties hereto, Escrow Agent shall tender unto
the registry or custody of any court of competent jurisdiction sitting in New York County in
the State of New York, all money in its hands held under the terms of this Agreement,
together with such legal pleading as is appropriate and thereupon be discharged.

IN WITNESS WHEREOF, the undersigned have caused this Agreement to be duly
executed and its seal to be affixed hereto as of the day and year first above written.

SELLER:

CONSOLIDATED EDISON COMPAN Y OF NEW
YORK, INC.
a New York corporation

(&~ By: /gﬁut/m\

Name:
Title:

PURCHASER:

LUYSTER CREEK LLC

a New chﬁted liability company
by (o o,

Name: flatharn »7jpcei—
Title: ana g™

ESCROW AGENT:

COMMONWEALTH LAND TITLE INSURANCE
COMPANY

o phoadls il

an O c. erPS
itle: gA.VULE-/ReS1D6WE
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Policy/Title No. NY980131

SCHEDULE A - ITEM 4SPEC‘M§:

All that certain land in the County of Queens, City ind State of New York, bounded and described as follows:

nm-s'»;-‘
ar et
v’

NATIONAL PAPER PARCEL A:

COMMENCING at the intersection of the northerly line of 20th Avenue, also known as Winthrop Avenue, with the
center line of 33rd Street, if extended;

THENCE porth 76 degrees, 08 minutes, 37 seconds west, 19.35 feet to the point of BEGINNING;
And from said point of BEGINNING:

RUNNING THENCE north 76 degrees, 08 minutes, 37 seconds west, along the north line of 20th Avenue, 2 distance
of 331.00 feet to a point;

THENCE north 13 degrees, 51 minutes, 23 seconds east, at right angles to 20th Avenue, a distance of 436.04 feet to a
point;

THENCE south 76 degrees, 08 minutes, 37 seconcs east, parallel with 20th Avenue, a distance of 6.73 feet to a point;
THENCE north 13 degrees, 51 minutes, 23 seconds east, a distance of 165.30 feet t¢ a point;

THENCE north 76 degrees, 08 minutes, 37 seconds west, a distance of 45.00 feet to a point;

THENCE north 13 degrees, 51 minutes, 23 seconis east, a distance of 69.48 feet to a point of curvature;

THENCE along a curve to the left having a radivs of 200.00 feet, and a central angle of 52 degrees, 17 minutes, 08
seconds, 182.51 feet to a point;

THENCE north 38 degrees, 25 minutes, 45 seconds west, a distance of 111.81 feet to a point of curvature;

THENCE along a curve to the right having a radius of 150.00 feet, and a central angle of 52 degrees, 17 minutes, 08
seconds, 136.88 feet to a point;

THENCE north 13 degrees, 51 munutes, 23 secor.ds east, a distance of §78.31 feer to a point;
THENCE north 46 degrees, 40 minutes, 10 secords east, a distance of 12.34 feet 1o a point of curvature;

THENCE along a curve to the right having a radius of 180.00 feet, and a central angle of 28 degrees, 29 minutes, 29
seconds, 89.51 feet to a poinr;

Page 2 Date Printed December 19, 2001



Policy/Title No. NY980131

PECIMEN,.. e
e SPECIME

THENCE north 75 degrees, 09 minutes, 39 seconds east, a ‘distance of 46.76 feet to a point,

THENCE south 76 degrees, 16 minutes, 39 seconds east, a distance of 314.50 feet to a point;

THENCE south 47 degrees, 32 minutes, 22 seconds west, a distance of 83.79 feet to a point;

THENCE south 31 degrees, 13 minutes, 39 seconds east, 292.86 feet to the Pierhead and Bulkhead line approved by the
Secretary of War, March 19, 1921;

THENCE south 60 degrees, 32 minutes, 29 seconcs west, along said Pierhead and Bulkhead line, a distance of §2.58
feet to a point;

THENCE south 00 degrees, 41 minutes, 02 seconds west, along said Pierhead and Bulkhead line. a distance of 246.49;
THENCE south 13 degrees, 51 minutes, 23 seconds west, along said Pierhead and Bulkhead line, a distance of 235.93
feet 10 a point;

THENCE south 6 degrees, 28 minutes, 34 second; east, continuing along said Pierhead and Bulkhead line. a distance
of 191.56 feet 1o a point;

THENCE south 26 degrees, 16 minutes, 51 seconds east continuing along said Pierhead and Bulkhead line and partially
along the most northeasterly side of a grant to Consolidated Edison Company of New York Inc. by Letters Patent dated

5/2/1960 and filed in Book 750 of Patents at Page 326, a distance of 228.18 feet to a point;

THENCE south 76 degrees, 08 minutes, 37 seconds east, 20.35 feet along the aforementioned grant to a point within the
Pierhead and Bulkhead line of Luyster Creek;

THENCE south 13 degrees, 51 minutes, 23 seconds west, 116.65 feet along the easterly side of the aforementioned arant
to a point;

THENCE north 76 degrees, 08 minutes, 37 seconds west parallel with 20th Avenue, a distance ot 322.75 feet to a point;

THENCE south 13 degrees, 51 minutes, 23 secords west at right angles 10 20th Avenue, a distance of 655.94 feet W a

point;

THENCE south 76 degrees, 08 minutes, 37 secords east parallel with 20th Avenue, a djstance of 98.30 feert to a poiny;

THENCE south 13 degrees, 51 minutes, 23 secords west at right angles to 20th Avenue, a distance of 52.56 feet 10 the
northerly side of 20th Avenue, the point of BEGINNING.

Date Printed December 16, 2001
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Policy/Title No. NY980131

SCHEDULE A - ITEM 4 - continued

N SPECIMEN

All that certain land in the County of Queens, City and State of New York, bounded and described as follows:

COMMENCING at the intersection of the northerly line of 20th Avenue, also known as Winthrop Avenue, with the
center line of 33rd Street, if extended;

THENCE the following four courses and distances:

1. north 76 degrees, 08 minutes, 37 seconds wast along the northerly line of 20th Avenue, 19.35 feet o the point
or place of beginning of Parcel A;

2. north 13 degrees, 51 minutes, 23 seconds east, 52.56;
3. north 76 degrees, 08 minutes, 37 seconds west, 98.30;
4. north 13 degrees, 51 minutes, 23 seconds east, at right angles 10 20th Avenue, a distance of 570.54 feet to the

point or place of BEGINNING.
AND from said point of BEGINNING:
RUNNING THENCE north 13 degrees, 51 minute;, 23 seconds east, 85.40 feet;
THENCE south 76 degrees, 08 minutes, 37 seconcs east, 322.75 feet;
THENCE south 13 degrees, 51 minutes, 23 seconcs west, 85.40 feet;

THENCE north 76 degrees, 08 minutes, 37 seconds west, 322.75 feet to the point or place of BEGINNING.
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IsSUED BY
COMMONWEALTH LAND TITLE INSURANCE COMPANY OwnER's Poricy OfF TiTLE INSURANCE

Commonwealth

4 LAND AMERICA ZOMPANY

Q
O

SUBJECT TO THE EXCLUSIONS FROM COVERAGE, THE E,\CEPTIONS FROM COVERAGE CONTAINED IN SCHEDULE B AND
THE CONDITIONS AND STIPULATIONS, COMMONWEAL [{ LAND TITLE INSURA NCE COMPANY, a Pennsylvania corporation, herein
called the Company, insures, as of Dute of Policy shown in Schedule A, against loss or dsmage, nol ex:e cding the Amount of [nsurance stated

in Schedule A, sustained ot incurred by the insured by reason of:

. Title 1o the estate or intcrest described in Schedule A being vested other. than as sisted therein:
. Any defect in or lien or encumbrance on the tide;
. Upmarketability of the title;
. Lack of s right of access to and from the land.
The Company will also pay the costs, acerneys’ fees and expenses incurred in defense of the title, as insured, Tur only to the extent provided
in the Condiuions snd Stipulations.

IN WITNESS WHEREOF, COMMONWEALTH LAND TIT LE INSURANCE COMPANY has caused ity corporate name snd seal to be
hereunto affixcd by its duly authotized officers, the Policy to become valid when countersigned by an suthorized officer or agent of the Company.

COMMONWEALTH LAND TITLE INSURANCE COMPANY

Presidear

EXCLUSIONS FROM COYERAGE
The following matter;s src expreassly excluded from the covirage of this policy and the Company will not pay loss or damage, costs, attorneys’
fees or expenscs which arise by reason of:

1. (8) Any law, ordinancc or governimental regulation (including but net limited to building and zoning laws. ordinances, or regulations) restricting,
reguiating, prohibiting or relating to (i) the occupancy, use, or enjoyment of the land; (i) the charscter. dimensions or location of any improve-
ment now or hercafter erected on the jand; (1U) a scpasation in ownership or a change in the dimensions or area of the land or any parcel of
which the 1and is or was a part; or (iv) cnvironmental protection, or the affect of any vislation of these 1aws, ordinances or governmental regula-
tions, except to the extent chal a notice of the enforcement chereof or 3 nowuce of a defecr, lien or encumbrance resulting from a violation or
alleged violstion alfecting the land has been recorded in the public records at Date of Policy.

(b) Any governmentsl police power not exsluded by (2) above, except to the extenl that a notics of the exercise thereof or a notice of a defeet,
lien or encumbranee resulting from a violstion or allegzd violation affecting the land has been rccorded in the public records at Date of Policy,

- Rights of emincnt domain unless notice of the excrcise thzreof has been recorded in the public records st Date of Policy, but got excluding
from coverage any tuking which has occurred prior to Date of Policy which would be binding on the rights of a purchaser for valuec without
knowledge.

. Defects, licns, encumbrances, adverse clsims or other marters:

(8) created, suffered, assumcd or agreed to by the insured claimant;

(b) not known 10 the Compeny, not recorded in the public records st Date of Policy, but known to the iasured claimant and not disclosed
in writing to the Company by the insured claimsnt prior to the datc the insured claimant became an insured under this policy:

(c) resulting in g0 loss or dumag: te the insured claiman:;

(d) attaching or crcated subsequent to Dare of Policy; or

() resulting in Joss or damage which would not have been sustsined if the insured clamant had paid value for the estate or interest insured
by this policy.

. Any claim, which arises our of the transsction vesting in the Insured the estate or intersst insured by this policy, by reason of the operation
of federal bankruptey, state insclvency, or similar ereditars’ rights laws, that is based on:

(2) the rransacdon creaung the eststc or interest insused by Lhis policy being deermed a fraudulear conveyance or fraudulent wansfer; or
(b} the transaction creating the estate or interest insured by this policy being decmed a preferential transfer except where the preferential transfer
results from the failure:

(i) to timely rccord the instrument of transfer; or

(i) of such recordation to impart notice (0 a purchaser for value or 2 judgment or lien creditor.

NM 1 PA10
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1. DEFINITION OF TERMS.

The lollowing terms when used in this policy mean:

(a) “insured™: the inzured named in Schedule A, and. suhject ““ any
rights ar defenses the Company would have had against the namerd 11 .urfd.
thosic who succaed (o the imerest of the named insured by eperation af law
as distinguished [rom purchasc inctuding, but pot limied 1o heirs,
distributess, devisecs. survivors, persomal repressntutives, next of kin. or
corporate er hiduoary suceessors.

{b) “insured claimapt™ an insured claiming loss or damage.

(’c) “knowledgc™ or known™ actual km\wl'cdgc. not constructive
knowledge or notice which may be imputed Lo an insured by reason of the
public cecards as defined in thic policy or any othzr recards which impart
constructive notice of matters affecting the land.

(d) *1and": the land described or referred 1o in Schedule A, and
improvements aflixed thereto which by linw vonstitute real property. The
term “lund” does not include any property beyond the lincs ol the area
described or referred 1 in Schedule AL nor any nght . title. interest. estate
or cusement in zbutting sirects. roads, avenucs. alleys, lancs, ways or

- : oth zrein shall medify or bmit the exlent te vhich o
nght of accass 10 and {rom the land is insured by this policy.

(2) “mortgage™: mongage. desd of trust, trust desd. or other security
instrument.,

(N “public records™; records established Under $tate suluies at Date of

Pelicy for the purpose of imparting consuuctive notice of matters relating
10 rcal property o purchusers for value and witheul knowledg: With
respect o Scetion 1{a) (iv) of he Exclusions From Coaverage, “public
tacords” shall also jnclude environmzntal pretection liens liled o the
rccords af the cleek of the United States district court for the districr
which the lund i5 Jocated.

{g) “unmarketability of the title™ an alieges or upparent matier & fleciing
the title 10 the 1and, not excluded or execpted from coverape, which would
entitle a purchater of the estale or interest descrihed 1n Schedule Ao wpe
reicased from (he obligaton to purchase hy virlue of agu 1

condiuen requiring the delivery of marketahle Lik
2. CONTINUATION OF INSURANCE AFTE’@X{%
& N

OF TITLE. :

The coverage of this policy shall continue in l'orc%- as of Datc of Policy in
favor of an snsurcd only 5o long as the insured rewains un cstate ot interese
in the lund, or holds un indehizdness sccured by a purchase money
morigage givzn by a purchsser (rom the insured. or only so leng as the
insured shall huve liability by reason of covenants of warranty mace by the
insured in uny transfer or cunveyance of the estate or nterest. This policy

shall not continuc in foree in favor of any purchaser from the yured of

either (1) an cstate or int2rest in the lend. or (v an indebtedness sczured by
a purchuse money mortpage given to the insured.

3. NOTICE OF CLAIM TO BE GIVEN BY INSURED CLAIMANT.

The insured shall noufy the Company prumptly in wriung (i) 10
any ligution as sct farth in Section &(a) below, (1) in cuse knopys
come Lo an insurcd hereunder ol any claim of ditle or mtcrﬁ whi
adversz to the title W Lthe cslate or intzrest, 4s mmsured. and w
cause loss or dumage for which the Company may he liable by vid
this policy. or {iii) it utle W the esttle or interest, 45 insured, ns‘ ad us
unmarketable. If prompt patice shall nut be gjver o the Company, then as
10 the insured 4ll Hability of the Compuany shall terminite with regard to
the matter or matters for which prompi netice is required: provided.
howevcer, that (Qilure ta noufy the Company shull in no cusc prejudice the
rights of any insured under this policy unless the Company shall be
prejudiced by the failure and then only 1o the extent of tha prejucice.

4. DEFENSE AND PROSECUTION OF ACTIONS; DUTY OF
INSURED CLAIMANT TO COOPERATE.

(a) Upon writticn request by the insured and subject to th: aptiens
contained in Section 6 of these Conditions and Stipulutions, the Company.
al its own cost and without unreasorable delay, shall prowide for the
defense of an insured in gation in which any third pary asserts 1 claim
adverse 10 the ritle or rnterest as msured. but enly 25 o thoae stated cuuses
of sction alleging u defect, lien or encumbrance vr other matter insured
aganst by this policy. The Company shall have the right to scicct couasc)
ol its chaize tubject to the night of the insured 1a objest fer resenable
cause) o represent the insured as 10 thuse stated cuuses 0f acuen and shall
not be liable for and will not pay the fess of any other countel. The
Company will not pay any fecs, cosly ur expenses incurred by the inuured
in the defense of those causes of uction which allege matters net insured
against hy this policy.

(h) The Company shall have the nmghe. ar itc awn cost. 1o ingiitutz and
prosecule any uclion of proceeding or o da uny other act which in s
opinian may be necescary or desicable to estublizh the ntle 10 the cstate or
interest, as nsured, or Lo prevent or reduce 10ss or damups to \hs insured
The Company may takc any appropriatc acton under the wrmis of this
policy., whether or not it shall be liable her=under, and shall art thereby
concede liability or wuive any provision of this policy. 17 the Cermpany
shall cxzrcise its nghts under this paragraph, it shull do so dihgently,

B 1190-1

“ONDITIONS AND STIPULATIC

)W any she cht an action or inlerposed 3
(c) Whenever the Company shall have braught ' i
defense &y required or permilied by the provisions afl this policy, Lhcr
Company may pursuc any Wtigation to hnal delermination by a courl @
comp:t:ﬁt)'umdu:non and cxpressly rescrves the right. s soic discretion,
to appzal frem any udverse judgment or order.

(d) In all cases where this policy permity of requires the Company )lg
prosceule or pravide for the defense of any acton or Eroc:;ghng. the
insured shall secure 1o the Company the right 1o 30 proseculc o provide
defense in the action or prucecding. and all apn:ul_s lhrrem_, :nd_pm-.ul (h.c
Company o use. at its option. the name of the insured for this putpn;v::
Whenever requested by the Company. the insured, at the Cgm}.an/.s_
expense, shall give the Company all reasonable 1id (1) tn :\ny‘uc'lmn or
proceeding.  scruring  evidence.  abluining  Wilnesscs. pm.:jev.g.qu or
Jdelending 1he aclion or procezging. ur cllecling seitiement. an (i) in any
other lawlul act which i the opimion of the Company muy be necessary or
desirable Lo esrablish the ttle to the estate or inrerest as insured. lf‘zhs
Cumpany is prejudiced by the failure of the tnsured (o furmsh the rmuTi
cooperation, the Company’s obligauions o the insured under ‘hf palicy
shall terminate, including any liability or obligation to defend. prosceute. OF
conunue any litigation, with regard (o the marier or mallers requining wuch

cooperabon,

.

In addition to and after the notices reyuired under Section 3 ol lhq:
Condiians and Stipulations have heen provided the Company. 3 prool of
loss ar damage signed and sworn 10 by the insured claimant shall be
furnished 1o the Company within 90 days aficr the insured claymant shall
ascertain the facts giving rise to the loss or damage. The prool of loss or
damage shall descrihe thz delcct in. or lisn or cncumbrancz on the title. or
other maticr insured against by this policy which constitutes the basis of
loss of damuge and shall stale. ta the cxient possible. the basis of
calculating the amount of the Joss or dumage. If the Company is prejudiced
y insured claimane 1o provide ahe required proof ol loss
“ompany’s abligations to the insured undzr the policy shall
any liability or abligation to defznd. prosccute, or
1, with regard to the matler of matters requinng such

ition, the insared chimant may reasomably be required to submit
éxamination undsr oath by any azuthorized representative ol the
Company and shall produce for zxamindlion. inspestion and copying, at
such reaxonable times and places us may be designated by any suthorized
representative of the Company. all records. books. ledgers. checks.
correspondence und memoranda, whether bearing a duate before or alter
Date of Pelicy. which reacanably pertin 1o the lozs or dumage. Further, if
requested hy uny authorized representative al the Compuny . .thz insured
claimant shall ‘grant ux permussion, i writing. for any autharized
representative of the Company o cxaming . inspect and copy all records.
books. ledrers. cheeks. corgespadence and memoraondy in the custody or
control of i third p-?vs‘.v. gl deasonably pertan © the loss or damdge.
All informagion @&izated :§ Sardidential by the insured claimant provided

; thYdS=ctian <hall not be disclosed to others

nath, produce other reusonably requested infurmatuion

pRMISsion (o secure regsonebly necessary informauan front third
; s required in this paragraph shall wzeminutc any liubility of the
ompany under this palicy as 10 that claim.

6. OPTIONS TO PAY OR OTHEAWISE SETTLE CLAIMS;

TERMINATION OF LIABILITY.

In casc of 4 clum tinder thiy policy. the Company shull Liave the following
udditioaal aptions:

(0)To Puy ur Tender Payment of the Amount of [nsurance.

To pay or tznder payment of the amount of msuranze under
this policy tegether with any costa. uliorneys” fees and expenses incurred by
the tnsured ctaimant, which were qatharized by the Company. up 10 the
tme of paymant or render of payment and which the Company is obligu.
ted o pay.

Upon the excreise by the Compuny of this apten. all didbility and
obligations o the insured undcr this palicy. other than ta mukz the
reyment required. shall teemimate. including any lisbility ar ablization 1a
defend, proseculz, or continue way litigalion. und the policy shall be
surrcndered w the Campany (or canccllanen.

(L) To Pay or Otherwise Settle With Paruizs Other than th2 Insured or

With the Inwted Claimant

(i) 1o pay or othcrense sellle with  other partics for or in the name
of un insured claimunt any claim insured against under this policy. 1ogether
witll any costs. attorneys’ fees and cxpenses incurred by the insured
clumant which were autharized by the Compuny up te  time of payment
und which the Comp:mg it obligated o pay: or

(1) to pay or otherwize s2ttle with the wnsured clumant the less or
dsmage provided for under Lhis pohcy. together with any cosls. atlorneys”
fees and expenses incurred by the insured claimanl wiuch were autherized
by the Company up to the ume 3l paymznl und which the Company i
obligated Lo pay.

Upon the exeraise by the Company of cither of the options pravided feor
wn paragraphs (b)(1} ot (). the Company's obligations o the insured under
this policy for the claimed loss or damage. other than the puyments
required 10 be madc. shal] terminate. includimg any hahbility or obligation 1o
defend, prosecule or continue any litigation,

Conditions and Snpulations Continued Inside Cover
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CONDITIONS AND STIPULATIONS

(Cuatinued)

7. DETERMINATIOM, EXTENT OF LIABILITY AND COINSURANCE.

This palicy is = contract of indemnily against sctugl monetary hass or
damage sustained or incurred by the insured claimunt who has suficred loss
ar damage by reason ol malters insured against by this pelicy and anly to
the extent hercin desctibed.

(8) The liability of the Company under this policy shall not excexd the
least of:
(i) the Amount of Insurance staled in Schedule A: or.
(i) the dilference between the value of the insured estate or interest as
insured and the value of the insured estate or intecest subject to the Jelect.
licn ar cncumbranee insured against by this policy.

(b) In the cvent the Amount of Insurance stated in Schedule A at the
Dute of Palicy is less than 80 percent.of the value of the insured estateor
interest or the [ull consideration paid for the land, whichever is less, or if
subsequent to the Dale of Policy an improvemenl is erected on th land
which increases the value of the insured estate or interest by at Jeast 20
pereenl over the Amount of Insurence stated in Schedule A, then this
Palicy is.subject 1o the lollowing:

(b) When liability und the cxtent ol loss or damage has been definitely
fixed in accordance with these Conditions and Stipulations. the loss or
damage shall be payable within 30 days thercalter,

13. SUBROGATION UPON PAYMENT OR SETTLEMENT.

(z) The Company's Right of Subrogation. .

Whenever the Company shall bave settled and psid 3 claim under this
policy. all right of subrogaticn shall vest in the Compuny unaffected by
any act of the insured clatmant.

The Company shall be subrogated to and be cntitled 10 all rights and
remedies which the insured claimanl would have had against any person or
property in respeet to the claim hud this policy not been issued. IF
requested by the Company, the insured cluimunt shall transfer to the
Company all rights und remedics against any person or properly necessary
in order 1o pecfect this right of subrogation. The insured claimant shull
permil the Company 1o suc. compromise or scttle in the name of the
insured claimant and @ use the name of the insurcd clasimant ih any
transaction or litigation invelving these rights or remedics.

(1) where no subsequent improvement has besn made, as 10 any partial
Joss, the Company shall only psy the loss pro raty in the preportion that
the amount of insurance at Dite of Palicy bears to the total value of the
insured estate or interest 4t Date of Policy: or :

(i) where a subsequent improvement has ; 4 ln
loss, the Company shall only pay the lass pr&ra ropofion®t
120 percent of the Amount of Insurunce state 5 ul cds Lo

ch@ul A

sum of thc Amount of Insurance stated in d th a:r
expended for the improvement.

===

The provisions of this paragraph shall not apply to costs, attorneys' fees
and expenses [or which tﬁc Cenipany i liable under this policy, and. shall
only apply to thal pertion of any loss which exceeds, in the aggregite. 10
percent of the Amount of Insursnce stated in Schedule A,

. (c) The Company will pay only these costs, attarneys’ fees and expenses
incurred in accordance with Section 4 of these Conditions and Stipulilions.
8. APPORTIONMENT.

If the land described in Schedule A consists of two or more parcels
which arc net used as a single site, and a loss is cstablishad affecting »nc or
more of the parcels but not all, the loss shull be computed and sctued on a
pro rata basis as i’ the amount ef insurance under ins policy was divided
pro rata as to the valuc on Datc of Policy of each separalc parec] 10 the
whole, cxclusive of any improvemcnts made subsequent to Date of Policy,
unlewy 3 liability or value has otherwise been agreed upon as 1o each parcel
by the Compuny and thc insured at the tine of the iscuance of this pelicy
and shown by an exprews statement or by an eadorsement attached 1o this
policy.

3. LIMITATION OF LIABILITY,

(a) If the Company establishes the title. or removes the allcged defect,
lien or encumbrance, or cursy the lack of a right of access te or fram the
land, or curcs the claim of unmarkcuability of title. all as insured, in a
reasonably diligent manner by any methad, including litigation urd the
complction of any appesls therefrom, 1t shall have fully perform=d its
obligations wath respect to that matter and shull not be liable for any loss
or damage caused therchby.

{b) In the event of any litigation, inchuding litigation by the Company
or with the Company’s consent. the Company shal] have va Lability for
loss or damape until there has been a finud detsrmination by a conrt of
competent junsdiction, and disposition of all uppeais therefrom. adverse to
the ttle as insured.

(cz"'l.‘hc Compapy shall not be liable for loss or durmnage to any insured
for liahility voluntatily assumed by the insured in settling any claim or suit
without the prior written consest of the Company.

10. REDUCTION OF INSURANCE; REDUCTION OR TERMINA FION
OF LIABILITY.

All payments under this policy, cxcept payments made for costs,
attorneys' fees and cxpenscs, shall reduce the amount of the insurance pro
tanto.

11. UABILITY NONCUMULATIVE

Ir is expressiy understood that the amount of inzurance under this g-olicy
shall be reduced by any amount the Company may pay under any policy
insuring a mortgage 1o which exception ix taken in Schedule B or to which
the insured has agreed, assumed, or taken subject, or which 1y hereafrer
executed by an insured and which is a charge orlien on the estate or interest
described or reterred to in Schedule A, and the amouit so paid shall be
deamed a payment under this policy te the insured owner.

12. PAYMENT OF LOSS.

{a) No psyment shall be made without producing this policy for endorizment
of the payment unless the policy has been lost or destroyzd, in which case proafl
af los< or destruction shall be lurnished to the salisfaction of the Company.

NM1 PA 10
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IT 2 payment on account of a claim does not [ully cover the loss of the
inzured claimunt, the Company shall be subrogated to these rights and
remodics in the proportion which the Company’s payment bears to the
wholc amount of the loss,

Il loss should rosult from any act of the insured claimant, as stated
bop. e cha g not void this palicy. butl the Company, in that event.
rquirgitofnay enly that part of any losses insured against by this
’ Fxoced the amount, if any. lost w the Eomp:my by

ent by the insured claimant of the Company's right

i)

(b) The Company's Rights Apuinst Nowu-insured-Obligors.
_ The Company’s right of subrogation aguinst non-insurcd obligors shall
exist and slfall mclude, without limitatien, the rights of the insured to
indemnittes, pusrantics, other pohicies of msurance  or bonds.
notwithstanding sny terms or conditions contained in thosc instruments
which provide for subrogution rights by rcason of his policy.

14, ARBITRATION

Unless prohibited by applicable law, cither the Company or the insurcd
may demand arbitration pursuant 1o the Title Insurance Arbitration Rules
of the Amencan Arbitration Assaciation. Arbitruble maters may include,
but are not limited to. any contraversy or claim between the Company and
the insurcd arising out of or relzung to this policy, any service of the
Compuny in conncction with ils lswusnce or the breach of a policy
provision or other obligation. All arbitrable matters: when the Amaunt of
Insurance is $1.000.000 eor less shall be arbitrated atl the oplion of cither the
Company of the insuted. All arbirable matters when thc Amount of
Insurance is in excess of 51,000.000 shall be arbitrated only when agreed to
by both thc Compaay and the insured. Arbiration pursuant to this policy
and under tbe Rules in clfeet on the dute the demand for srbitrauon is
made or, at the opuon of the insured. the Rules in effect ai Date of Palicy
shall be binding upnn the partics. The award may include altorneys’ fecs
only if the laws af the state in which the land iz located permit a court to
awurd atlormcys’ fees (¢ 2 prevailing party. Judgment upon the award
rendered by the Arbitrator(s) may be enilered in any court having
jurisdicton thereol.

The law of the situs of the land shall apply to an arbitrution under the
Tite Insurance Arbitration Rules.

A copy of the Rules may be obtained from the Company upon reguest
15. LIABILITY LIMITED TO THIS POLICY; POLICY ENTIRE
CONTRACT.

{a) This palicy together with all endorsements. if uny, atisched hereto
by the Company is the catirz policy and contract between the insured and

* the Company. In interpreling any provision of this policy. this policy shall

be construed as a whole,

(b) Any claim of losg ar damuge. whether or not based on neglipence.
acd which anses our of the statuy of the utle to the eczrate or interest
covered hereby or by sny sction asserting such claim, shall be resiricied to
this policy.

(c} No amendment of or endorsement to this pelicy can be made
except hy 4 writing endorsed hereon or attached hercto signed by either the

* President, ¥ Viee President, the Secerctary, un Assistunt Secretury, or

validalng officer or authorized signatory of the Company.

16. SEVERABILITY.

In the event any provision of the policy is held invalid or uncnforccable
under applicable law, the policy shall he deemed nor 10 include that provi-
sion angd all other provisions shall remuin in full foree and effect.

17. NOTICES, WHERE SENT.
All noliees required to be given the Corepany und uny szalement io writing required
1o be furgished the Company shall include the number of this policy and shall be

acdressed to; Consumer Affairs Departmest, P.O, Bax 27567, Richmond, Virginix
23261-7567.

Valid Only IT Face Page. Schedules A and B Are Attached
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COMMONWEALTH LAND TITLE INSUBANCE COMPALY File/Policy No. NY980131

STANDARD NEW YORK ENDORSEMENT '
(OVWNER’S POLICY) ?

1. The following is added to the insuring provisions on the face page of this policy:

'S. Any statutory lien for services, labor or materials furnished prior to the date hereof, and which
has now gained or which may hereafter gain priority over the estate or interest of the insured as
shown in Schedule A of this policy.”

an ipulatio this policy:
"(d)  If the recording date of the instruments creating the insured interest is later than the policy date,
such policy shall also cover intervenine liens or incumbrances, excepr real estate taxes,

assessments, water charges and sawer rems.”

Nothing herein contained shall be construed as extending or changing the effective date of the policy unless
otherwise expressly stated.

IN WITNESS WHEREQF the Company has caused its corporatc name and seal to be hereunto aifixed by its duly authorized
officers on the _ day of

Countersigned

COMMONWEALTH LAND TITLE INSURANCE COMPANY

By

Authorized Officer or Agent

STANDARD NEW YORK ENDORSEMENT (5/1/93)
FOR USE WITH ALTA OWNER'S POLICY (10-17-92)




e e e e LRV AL LAY L L L LD iUl 2

Policy/Title No. NY580131

SCHEDULE B
Exceptions from Coverage

This pelicy does not insure against loss or damage (and the Company will not pay costs, atiorneys’ fees or
expenses) which arise by reason of the following (except as to indicated special coverages and atfirmative
insurance):

Variations-between-curbs,fences,walls 2nd the record lines of ritle

[ 4]

]
=

b.  Planter is up to 5.4 feet east of part of the westerly record line.

c.  Fence is up to 2.0 feet west of part of th= westerly record line.

d.  Curb is up to 1.3 feet west of part of the westerly record line.

e.  Curbisup to 1.4 feet east of part of the westerly record line.

f. Fence posts are up to 1 foot more or less southeast of the northwesterly record line.

g.  Fence is up 1o 3.8 feet west of part of the easterly record line, Owner is out of possession, Title to said
strip is not insured.

Note: Upon receipt of an affidavit of Bowery Bay Reslty, L1.C, acceptable to this Company,
disclaiming any rights to the out of possession area, the statement "Owner is out of Possession, Title

to said strip is not insured” will be remnoved.
P - rrgurnswwt‘ 7o //«/Je/"c"/'s’e sel Speﬂ\
h.  New York Telephone line in the southerly part of prermscs/\ ¢ a {//1/ ed.

Company-to-use-and-maintain same. (Affects Parcel A)

. 2 inch water line in the southerly part of premises, 6 inch and 8§ inch Water Lines in the northwesterly
part of premises and 4 inch Water Line iz the northerly part of premises.

J. Two 27 kv feeder cables and 4 kv overaead line in the northerly part of premises, 138 kv pole line in the
westerly part of premises and secondary overhead line in the northerly part of premises.

k. Thirty (30) inch Storm Sewer in the southwesterly part of premises.

With respect to the Easements recited m@ g‘ d g above, policy insures that.the sole holder of
these Easements nghfs 1S Tbe Consolndnted Echson Compam of New York, Inc. RGrsuanttathat.

L Proposed 85 foot Easement in the northerly part of premises to be reserved in the De2d made by The
Consolidated Edison Company of New York to the insured herein.

Note: Although this survey shows 19th Avenue prolonged (Riker Avenue) runaing through the premises
herein, no exceptions pertaining thereto will be raised.

As shown on Survey made by Geod dated 11/31/2001.

ALTA Owner's Policy (10-17-92) Page 9 Dare Printed December 19, 2001
Crhedunle B
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Policy/Title No. NY980131
SCHEDULE B - continued

3
2. Covenants, conditions, easements, agreements of records, etc., as follows: S I l C , M i N

a.

Terms, Covenants, Conditions and Reservations set forth in the Letters Patent to The Astoria Light Heat
and Power Company, dated 12/12/1899, recorded 12/28/1899 in Liber 1227 Cp 423 (Affects Parcel A),
but this policy insures that for so long as the patented lands are used for purposes of "Commerce”, the
State of New York may not enforce any right contained therein which would result in a reversion or
forfeirure of title to the said patented lancs insured hereunder.

ALTA Owner’s Palicy (10-17.92)

Schedulc B

For the purpose of this Exception and Exceptions 2b and 2c below, the rerm "Commerce” shall be
construed to include any comnmercial, industrial or retail use, as well as the uses of the premises
employed by The Consolidated Edison Company of New York, Inc. immediately prior to the date of this

policy.

Terms, Covenants, Conditions and Reservations set forth in the Letiers Patent to The Astoria Light, Heat
and Power Company, dated 5/12/1904, recorded in the Office of the Secretary of State at Book No. 54,
page 28 (Affects Parcel A), as located on the survey set forth in Exception ! herein. But this policy
insures that for so long as the patented lands are used for purposes of "Commerce”, the State of New
York may not enforce any right contained therein which would result in a reversion or forfeirure of title
to the said patented lands insured hereunder.

Norwithstanding the above affirmative insurance, nothing herein shall be construed as affording
affirmative coverage against the right of acquisition set forth in the said patent in favor of the City of
New York, nor as affording affirmative coverage against the Right of Re-Entry exercisable by the State of
New York in the event that the insured violates the covenants and conditions pertaining to the City of
New York's said right of acquisition. (Affects Parcel A, as located on the survey set forth in Exception |

herein.

Terms, Covenants and Conditions of an Agreement Pertaining to the filling in of Berrians Creek made by
and between The Astoria Light, Heat and Power Company, Astoria Veneer Mills, Oakes Manufacturing
Company and Steinway and Sons, dated 11/27/1903 and recorded 5/25/1904 in Liber 1332 Cp 388.

(Affects Parce]l A only).

Easement for the telephone ducts with associated encasements, conduits, sleeves, pipes, manholes,
supporting structures and appurtenances over the southerly portion of premises held by The New York
Power Authoriry as set forth in Section { (10) on Page 9 of the Indenture made between Consolidated
Edison Company of New York, Inc. and the Power Authority of the State of New York (the predecessor
to The New York Power Authority) daicd as of 12/13/1974 and recorded on 12/18/1974 in Reel 806 Page
598, as amended by that certain Correction Deed made between the same parties dated 8/12/1999 and
recorded on 9/17/1999 in Reel 5376 Page 1558. As said easement is localed on the survey set forth in
Exception 1 herein.

Note: Policy insures that there are no «ther Easements in the said Indentre which burden the insured
premises. '

Page 10 Date Prinied December 19, 2001
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Policy/Title No. NY$80131

SCHEDULE B - continued S E E
Terms, Covenants, Conditions, Provisions, and Agreements of the unrecorded F.A. .Qs . M E N

1/29/1998 made by Consolidated Edison Company of New York, Inc., a5 landlord 1o United Srates of
Armerica, as tenant. (Affects Parcel A only).

f.  Astoria Zoning Lot Development Agreement made by and between Consolidated Edison Company of
New York, Inc. and Astoria Gas Turbine Power LLC dated as of 6/25/1999 and recorded 7/23/1999 in
Reel 5320 Papge 804. (Affects Parcels A and C).

g.  Declaration of Easements made between Consolidated Edison Company of New York, Inc. and Luyster
Creek LLC, dated and to be recarded.

3. Rights of the public generally to and over thos: lands lying below the present high water mark of Luyster
Creek or Berrians Creek, as said present high water mark is delineated on that certain survey made by Geod
dated 3/1/2000. (Affects Parcel A)

4. Rights of the Federal Government to enter upen and take possession without compensation of land now or
formerly lying below the high water mark of the Luyster Creck or Berrians Creek, but this policy insures that
the possession, use and enjoyment of the insurad in the said lands which are filled in as of the date hereof and
which lie inshore of the Pierhead and Bulkhead Line of March 19, 1921 as shown on that certain survey made
by Geod dated 3/1/2000 ("the Affirmatively Insured lands”) will not be disturbed, and thal if any of the
Affirmatively Insured lands are taken by the United States of America compensation will be paid therefor as if
subject to a condemnation. (Affects Parcels A and C)

5. Rights of the People of the State of New York and/or the People of the City of New York in that area of the
premises now or formerly under the water of Luyster Creek or Berrians Creek and for which the State of New
York has not granted letrers patent. (Affects part of Parcel A, as located on the survey set forth in Exception 1
herein.

6.  Policy insures that no portion of the premises described in Schedule A lies within a mapped street on the Final
Ciry Plan.

ALTA Ovwmer's Policy (10-17-92) Page 11 Date Printed December 19, 2001
Schedule B




SCHEDULE D
Indemnity Agreement with Title Company

Title Policy No. NY 980131
ASTORIA INDEMNITY

This Undertaking and/or Indemnification Agreement is given by Consolidated
Edison Company of New York, Inc., (hereinafter referred to as “Indemnitor’) to
Commonwealth Land Title Insurance Company (hereinafter referred to as “Company”).

WHEREAS, Company is being requested by the Indemnitor to issue its policy of
title insurance insuring an interest in or title to certain real property located in Queens County,
City and State of New York described in Schedule A of the above title/policy number
(“Premises”). :

WHEREAS, Company has raised Exception(s) to title as listed on Schedule B
annexed hereto (hereinafter referred to as “Exceptions™).

WHEREAS, Company has been requested to issue its policy to provide insurance
protecting the insured under its policy.

WHEREAS, Company is unwilling to issue the above policy of title insurance
unless indemnified by Indemnitor and the Indemnitor recognizes that Company in the normal
course of its business would not issue its policy(s) free and clear or give affirmative coverage
against the collection of said Exception out of the Premises unless Indemnitor indemnifies the
Company as hereinafter agreed.

WHEREAS, Company may hereafter in the ordinary course of its business also
issue other title insurance policies, title certificates or title reports, in respect to the Premises
which will afford the same or similar protection.

NOW THEREFORE, Indemnitor, its heirs, administrators, executors, receives,
trustees, successors and assigns or any of them, in consideration of the issuance of the policy of

647374.11



title insurance without showing the Exceptions or which gives affirmative coverage against the
collection of the Exceptions out of the Premises does hereby agree as follows:

1. Indemnitor agrees to indemnify, protect, defend and save Company, its
successors and assigns, harmless and free from all loss, cost, damage, charge liability or expense,
including court costs and reasonable attorney’s fees and expenses of every kind, which it may
incur, sustain, suffer or be put to under the policy or policies of title insurance or otherwise on
account of the omission or deletion of, or the aforesaid affirmative insurance in connection with
the Exceptions.

2. Indemnitor shall have the right to reasonably approve any and all counsel
who may be used by Company to defend or prosecute any action brought for or by any party or
terminate such Exceptions or as a result of Company issuing its policy(s) of title insurance,
removing said Exceptions or insuring against the collection of said Exceptions out of the
Premises or any part thereof.

3. Whenever it is so required, the singular number includes the plural and
where there is more than one then the obligations of this agreement shall be binding on all such
persons jointly and severally.

4. The term “policy’ shall be deemed to include a policy of title insurance,
binder or commitment whether the policy listed at the top of this affidavit or one issued in the
future.

5. This instrument shall be liberally construed in the interest of and for the
protection of Company. If any provisions in this Agreement is held to be void or unenforceable
under the laws of the State of New York, or any place covering the construction or enforcement
thereof, this instrument shall not be void or vitiated thereby, but shall be construed to be in force
with the same effect as though such provisions where omitted.

6. This Agreement shall be binding upon Indemnitors and each of them, their
heirs, administrators, executors, receivers, trustees, successors and assigns, including without
limitation, any other title insurer involved in new insurance or reinsurance or reinsuring in any
manner, any liabilities of Company under any policy(s) of title insurance or endorsement(s)
issued in reliance hereon.

7. Correspondence regarding this Agreement will be sent to the Company at:

655 Third Avenue
New York, New York 10017
ATTENTION: Mr. Donald C. Ende

647374.11



And to Indemnitor at: Consolidated Edison Company of New York, Inc.
4 Irving Place
New York, New York 10003
ATTENTION: General Counsel

By certified or registered mail, return receipt requested and a copy by regular mail.

IN WITNESS WHEREOF, the parties have hereunto set forth their hands and
signatures this day of ,200 .

COMMONWEALTH LAND TITLE
INSURANCE COMPANY

Name:
Title:

INDEMNITOR(S):

CONSOLIDATED EDISON COMPANY
OF NEW YORK, INC.

By:

Name:
Title:

10

647374.11



DEPARTMENT OF TRANSPORTATION
FEDERAL AVIATION ADMINISTRATION
EASTERN REGION, FEDERAL BUILDING

JFK INTERNATIONAL AIRPORT
JAMAICA, NEW YORK 11430

LEASE
Lease No. DTFA0S-97-L-15159"
LaGuardia, NY LLWAS Site#8

Between

CONSOLIDATED EDISON COMPANY
AND

THE UNITED STATES OF AMERICA
THIS LEASE, made and entered into this zq day of ey —-r
IZEyQéhﬂg , in the year one thousand nine hundred and ninety-= , by and
between Cbnsolidated Edison Company of New York, Inc., whose address is: 4
Irving Place, New York, New York 10003, Attn: Real Estate Dept., their

successors and assigns, hereinafter referred to as the Lessor or Con Edison;
and the United States of America, hereinafter referred to as the Government:

WITNESSETH: The parties hereto for the consideration hereinafter
mentioned covenant and agree as follows:

1. TERM.

For the term begimingﬁéﬁim {, M‘B)and ending September 30, 1998, the
Lessor hereby leases to the Government the following described property, for
the purpose of installing and operating a Low Level Wind Shear Alerting System
(LLWAS) heretofore approved by the Lessor, hereinafter called the premises, as
shown on:

Exhibit A (Property Description) and Exhibit B (Drawing No. AEA-D-33904
Sheet B of 14) attached hereto and made a part hereof.

(a) Together with a right-of-way in common with others cover existing
roads designated by Lessor and/or new roads approved by the Lessor, for
ingress to and egress from the premises; a right-of-way desigmated by the
Lessor, for establishing and maintaining a pole line or pole lines for
extending electric power, and telecommunications facilities to the premises;
all rights-of-way to be over the said lands and adjoining lands of the Lessor,
and unless herein described by metes and bounds, to be by routes reasonably
determined to be the most convenient to the Government and to the Lessor all
as shown on Exhibit “C" consisting of Drawing No. AEA-D-33904 Sheets 8, 9, 10,
11, 12 and 14 of 14.



(b) And the right of grading, conditioning, and installing drainage
facilities, and seeding the soil of the premises, ‘and the removal of all
obstructions from the premises which may constitute a hindrance to the
establishment and maintenance of the Government facilities as detailed in the
FAA’s Request for Offer, dated November 3, 1997, herein incorporated by
reference.

(c) And the right to make alterations, attach fixtures, and erect
additions, structures, or signs, in or upon the premises hereby leased, as
shown on Exhibits *B” and “C* as approved by the Lessor in writing, which
alterations, fixtures, additions, structures or signs so placed in or upon, or
attached to the said premises shall be and remain the property of the
Government, and may be removed upon the date of expiration or termination of
this lease, or within ninety (90) days thereafter, by or on behalf of the
Government, or its grantees, or purchasers of said alterations, fixtures,
additions, structures, or signs. Said ninety (90) day period is part of the
one hundred eighty day (180) Holdover pericd as defined in Paragraph Nine (9)
and the Lessor shall be compensated for the payment of rent for this period in
accordance with Paragraph 9 herein. If said alterations, fixtures, additioms,
structures or signs are not removed within ninety (90) days, they shall become
the property of lessor which may dispose of them in any way it sees fit. The
Lessor shall be reimbursed for the disposal in accordance with Paragraph Five
(5).

(d) The Govermment shall pave all new access roads to the premises, as
well as any parking areas on the premises.

2. RENEWAL.

This lease may, at the option of the Government, and upon written consent
of Lessor, be renewed from year to year and upon the terms and conditiomns
herein specified. The Govermment shall request Lessor’s written consent to
renew on or before the 30th day of sSeptember of each year. The Government's
option shall be deemed exercised and the lease renewed each year upon Lessor’s
written consent for one (1) year unless the Government gives the Lessor thirty
(30) days written notice that it will not exercise its option before this
lease or any renewal thereof expires; PROVIDED, that no renewal thereof shall
extend the period of occupancy of the premises beyond the 30th day of
September 2017. AND PROVIDED FURTHER, that adequate appropriations are
available from year to year for the payment of rentals.

3. CONSIDERATION.

The Govermment shall pay the Lessor rental for the premises in the amount
of five hundred dollars per month ($500.00) for the term set forth in Article
1 above; and six thousand dollars(5$6,000.00) per annum for the first annual
renewal exercised by the Government thereafter. The rental payment shall be
adjusted each Government fiscal year and every year thereafter as specified in
the attached Schedule B. Payments shall be made in arrears at the end of
each month without the submission of inveoices or vouchers.




4. "TERMINATION.

Notwithstanding anything contained herein, either party may terminate this
lease, for any reason, in whole or in part, at any time by giving at least
thirty (30) days notice in writing to the other party. Said notice shall be
sent by certified or registered mail in accordance with Paragraph 17.
Notwithstanding anything contained herein, the Government shall have holdover
rights in accordance with Paragraph 9 herein.

5. RESTORATION.

The Government shall surrender possession of the premises upon the date
of expiration or termination of this lease. If the Lessor provides written
notice, at least thirty (30) days before the date of expiration or
termination, to request restoration of the premises, the Government at its
option shall within ninety (90) days (said 90 day period is part of the 180
day holdover period in Paragraph 9) after such expiration or termination, or
within such additional time as may be mutually agreed upon in writing, either:

(a) Restore the premises to at least as goocd a condition as that existing
at the time of the Government's initial entry upon the premises under this
lease or the preceding Right of Entry, ordinary wear and tear, damage by
natural elements and by circumstances over which the Government has no
control, excepted) or,

(b) Make an equitable adjustment for the cost of such restoration of the
premises or the diminution of the wvalue of the premises if unrestored,
whichever is less. Should a mutually acceptable settlement be made hereunder,
~the parties shall enter into a written supplemental agreement hereto effecting
such agreement. Failure to agree to any such equitable adjustment shall be a
dispute concerming a question of fact within the meaning of the Contract
Disputes Act of 1978 (Public Law 95-563)

6. INTERFERENCE WITH THE GOVERNMENT'S OPERATIONS.

a. Six months prior to construction, the Lessor shall notify the
Government of any plans that may require construction of any structure on any
Con Edison owned property, at the Con Edison Astoria Complex, that would be
wider than 75 feet and within 1,000 feet of the LLWAS High Mast pole
facilities and that would protrude a horizontal surface (48 feet Mean Sea
Level-MSL), whose elevation is approximately 50 feet below the top of the
LLWAS pole.

b. Similarly the Lessor shall notify the Govermment of any plans that
would require the construction of overhead high voltage power lines, on any
Con Edison owned property at the Con Edison Astoria Complex, that would be
within 80 feet of the LLWAS high mast pole.

c. In the event that the Lessor shall enter into a contract of sale for
any or all of Con Edison property at the Astoria Complex within 1,000 feet of
the LLWAS pole, the Lessor shall inform the Govermment of this intended
transfer of title within thirty (30) days of the date of receipt of a fully
executed contract of sale.



7. EAZARDOUS SUBSTANCE CONTAMINATION

a. For the purposes of this Lease, the term Hazardous Substance shall
mean any product, substance, chemical, waste or electromagnetic emissions that
is, has been, or shall hereafter be listed or defined as hazardous, toxic, or
dangerous under Environmental Laws. “Hazardous Substance” includes without
limitation petroleum products and polychlorobiatedplphengl (*PCB’s”). The
term Environmental Laws shall mean all the federal, state, local,
environmental, health and safety, transportation laws, rules, orders,
ordinances, regulations, codes and zoning provisions including, but not
limited to the Comprehensive Environmental Response, Compensation and
Liability Act (“CERCLA®), 42 U.S.C. 5601 et seq., the Resource Conservation
and Recovery Act (*RCRA”"), 42 U.S.C. 6501 et seqg., the Federal Water Pollution
Control Act, 33 U.S.C. 1251 et seqg., the Clean Air Act, 42 U.S.C. 7401 et
seq., the Hazardous Materials Transportation Act, 459 U.S.C. 1471 et seq., the
Toxic Substances Contreol Act, 15 U.S.C. 2601 through 2629, the Safe Drinking
Water Act, 42 U.S.C. 300f through 300h.

b. The Government agrees to remediate, at its socle cost, all Hazardous
Substance and oil contamination on the leased premises that is found to have
occurred as a direct result of any acts or omissions of the FAA, its
contractors, agents or employees during the construction, installation,
operation, and/or maintenance of the Govermment's facilities. The Lessor
also agrees to save and hold the Government harmless for any and all costs,
liabilities and/or claims by third parties that arise out of Hazardous
Substance and o0il contamination found on the leased premises not directly
attributable to any acts or omissions of the Government, its contractors,
agents or employees during the construction, installation, operation and/or
maintenance of the Government's facilities. Continued on Schedule A attached
hereto and made a part hereof. (10/96)

8. QUIET ENJOYMENT

The Lessor warrants that it has good and valid title to the premises,
and rights of ingress and egress, and warrants and covenants to defend the
Government’s use and enjoyment of said premises against third party claims.
(10/9¢6)

9. EOLDOVER

If after the expiration or termination of the lease, the Governmment
shall retain possession of the premises, the lease shall continue in force and
effect at the option of the Lessor on a day to day basis subject to the rent,
terms, and conditions in effect upon such expiration, not to exceed 180 days.

Rent shall be paid monthly, in arrears on a prorated basis, at the rate paid
on the date of such expiration or termination. This period shall continue
until the Governmment shall have signed a new lease with the Lessor, acgquired
the property in fee or vacated the leased premises, not to exceed the 180 days
specified herein. (20/96)



10. OPPICIALS NOT TO BENEFIT

No member of or delegate to Congress, or resident commissioner, shall be
admitted to any share or part of this contract, or to any benefit arising from
it. However, this clause does not apply to this contract to the extent that
this contract is made with a corporation for the corporation's general
benefit. (10/96)

11. COVENANT AGAINST CONTINGENT FERS

The Lessor warrants that no person or agency has been employed or retained
to sclicit or obtain this contract upon an agreement or understanding for a
contingent fee, except a bona fide employee or agency. For breach or
violation of this warranty, the Government shall have the right to annul this
contract without liability or, in its discretion, to deduct from the contract
price or consideration, or otherwise recover the full amount of the contingent
fee. (10/96)

12. ANTI-KICKBACK

The Anti-Kickback Act of 1986 (41 U.S.C. 51-58) (the Act), prohibits any
person from (1) Providing or attempting to provide or offering to provide any
kickback; (2) Soliciting, accepting, or attempting to accept any kickback; or
(3) Including, directly or indirectly, the amount of any kickback in the
contract price charged by a prime Contractor to the United States or in the
contract price charged by a subcontractor to a prime Contractor or higher tier
subcontractor. (10/96)

13. PROTEST AND DISPUTES

All contract disputes arising under or related to this contract or
protests concerning awards of contracts shall be resolved under this clause,
and through the Federal Aviation Administration (FAA) Dispute Resolution
System. Judicial review, where available, will be in accordance with 49
U.S5.C. 46110 and shall apply only to final agency decisions. The decision of
the FAA shall be considered a final agency decision only after a contractor or
offeror has exhausted their administrative remedies for resolving a contract
dispute under the FAA Dispute Resolution System. Protests must be filed with
the Office of Dispute Resolution within 5 calendar days of the date that the
protester was aware, or should reasocnably have been aware, of the agency
action or inaction which forms the basis of the protest. Unless otherwise
stated in this contract dispute by the contractor against the government shall
be submitted to the Contracting Officer within 1 year after the accrual of the
contract dispute. Information relating to submitting a protest or dispute
will be provided by the Contracting Officer, upon request. (10/96)

14. ASSIGNMENT OF CLAIMS

Pursuant to the Assignment of Claims Act, as amended, 31 USC 3727, 41
USC 15, the Lessor may assign its rights to be paid under this lease. (10/96)




15. EXAMINATION OF RECORDS

~ The Comptroller Gemeral of the United States, the Administrator of Faa
or a duly authorized representative from either shall, until 3 years after
final payment under this contract have access to and the right to examine any
of the Lessor’s directly pertinent books, documents, paper, or other records
involving transactions related to this contract. (10/96)

16. LESSOR’S SUCCESSORS The terms and provisions of this lease and the
conditions herein bind the Lessor and the Lessor's successors, and assigms.
Notwithstanding anything contained herein, the lLessor may assign this lease.

17. ©NOTICES.

All notices shall be in writing and sent by United States Certified or
Registered mail, return receipt requested, and shall be addressed as follows
(or to such other address as either party may designate from time to time by
notice to the other):

TO LESSOR: Mr. Edward Savoca, Facilities Manager
Con Edison Company of New York
T&S Facilities Maintenance
31-01 20th Avenue, Bldg. 136
Astoria, New York 11105
Telephone - {718) 204-442S
Fax - (718) 726-7499

COPY TO: Department Manager
Real Estate Department
Con Edison Company
4 Irving Place, Rm. 2115 S
New York, New York 10003
Telephone - (212) 460~-4278
Fax - (212) 523-0582

TO GOVERNMENT: Ms. Toni Lopes, Contracting Officer
DOT-FAR
Eastern Region, Federal Building
JFK Intermational Airport
Jamaica, NY 11430
Telephone - (718) 553-3068
Fax - (718) 985-5684

General correspondence may be forwarded to the cbove address via first class
mail.



18. WARRANTY OF TITLE.

The Lessor hereby warrants that it has acquired and possesses an
adequate real estate interest in the property described herein and that it is
authorized to grant to the Government the rights and interests set forth
herein. The Lessor makes no warranty or representation whatsocever that the
premises are suitable for the Government.

15. SUBORDINATION, NONDISTURBANCE AND ATTORNMENT

a. The Government agrees, in consideration of the warranties herein
expressed, that this lease is subject and subordinate to any and all recorded
deeds of trust, mortgages, and other security instruments now or hereafter
imposed upon the premises. It is mutually agreed that this subordination
shall be self operative and that no further instrument shall be reguired to
effect said subordination. ‘

. In the event of any sale of the premises, or any portion thereof, or
any such transfer of ownership, by foreclosure of the lien of any such
security instrument, or deed provided in lieu of foreclosure, the Government
will be deemed to have attorned to any purchaser, successor, assigns, or
transferee. The succeeding owner will be deemed to have assumed all rights
and obligations of the Lessor under this lease, establishing direct privity of
estate and contract between the Government and said purchasers/transferees,
with the same force, effect and relative priority in time and right as if the
lease had initially been entered into between such purchasers or transferees
and the Government.

20. The Rider consisting of four pages is attached hereto and made a part
hereof.

IN WITNESS WHEREOF, the parties hereto have hereunto subscribed their
names as of the date above written.

Lessor: UNITED STATES OF AMERICA
By WM By /Q’I_,( Ez s~
{signature) Contracting Officer

Tax Identification Number !3-50051340




Rider to Lease No DTFA05-97-L-15159
Between CONSOLIDATED EDSION
COMPANY OF NEW YORK, INC.

and UNITED STATES OF AMERICA

A Con Edison Support Personnel and Payment. a) If at any time,
Con Edison should deem inspectors or other Con Edison representatives or
supervisors desirable or necessary to -protect its operations or premises, or its
employees, patrons or licensees during the term of this Lease, Con Edison shall
have the right to place such inspectors, or other Con Edison representatives or
supervisors on or near the premises. The instructions from Con Edison
representatives on the job site must be strictly and promptly obeyed by the
Government. A failure to follow instructions from Con Edison representatives on
the site will lead to withdrawal of the Lease, thus closing the premises to the
Government, its contractors and employees. Prior to closing the premises to the
Government, Con Edison will exert best efforts to contact Toni Lopes at 718-553-
3068 in an attempt to resolve any dispute.

b) During the construction and installation phase of this Lease,
the Government shall reimburse Con Edison for the cost of any inspectors or other
Con Edison supervisors or personnel placed on or near the premises. The cost for
such inspectors or other Con Edison representatives or supervisors shall include,
but not be necessarily limited to wages, applicable fringe benefits, payroll taxes
and overhead rates and shall be calculated in accordance with currently applicable
rules in effect pursuant to the collective bargaining agreements with the respective
crafts at the time the work is performed. The full cost and expense of any
inspectors and personnel shall be a one time charge, and shall be billed by Con
Edison upon completion: of the construction and installation phase of the Lease.
The Government shall pay the full cost within sixty (60) days of receipt of invoice.
Based on the information provided to Lessor, Lessor estimates this one-time
charge to be approximately $3,000. Any questions regarding invoicing or payment
under this Lease should be addressed to Con Edison, Attention: Louis Camevale,
Consolidated Edison Company of New York, Inc., Real Estate Department, 4
Irving Place, Room 2115-S, New York, New York 10003. '

c) In the event that after the initial construction and installation
additional constructionis to be performed at the premises by the Government, the
Government shall reimburse Con Edison for the cost of any supervisors or
personnel placed on or near the premises to supervise this additional work.

B. Con Edison Operations. a) All activities of the Government shall
be carried on in such a manner so as not to interfere with the safe operation or use
of any Con Edison facilities.




b) An FAA Resident Engineer who shall have the authority to
supervise and instruct the Government's employees and contractors at the
premises, including, but not limited to stopping work at the premises shall be
present at the premises at all times when any construction or excavation work is to
be performed or is being performed at the premises. The FAA Resident Engineer
shall also have the authority to resolve on behalf of the Governmentany conflicts
with Con Edison regarding any Con Edison rules or instructions.

C. Maintenance and_Snow Removal. a) Govemment, at its sole
expense, hereby undertakes and assumes full responsibility at all times for the
maintenance and repair of the premises and the neat and orderly appearance of
the premises. Government shall keep premises free of snow, ice, accumulations
of water, weeds, trash and litter at all times.

b) Government, at its sole expense, hereby undertakes and
assumes full responsibility at all times for the maintenance and repair of the new
access roads to the premises and the neat and orderly appearance of the new
access roads, except, that Con Edison shall keep the access roads free from
snow, at the Government's expense. Con Edison estimates this cost to be

- approximately $75.00 to $100.00 per snow removal. The Government shall
reimburse Con Edison for the full cost of such snow removal. Con Edison shall bill
the Government accordingly, and the Government shall pay such costs within sixty
(60) days of receipt of invoice. Government shall save and hold Con Edison
harmless and indemnify Con Edison for any and all costs, liabilities and/or claims
that may arise from any act or omission by Con Edison, its employees, agents and
contractors with respect to the removal of snow on the existing road or the new
access roads.

D. Con Edison Rules. All work shall be performed in accordance with
Con Edison's General Instructions Governing Work on System Electrical
Equipment, as revised January 1995, a copy of which has been delivered to the
Government and the Government hereby acknowledges receipt of same.

E. Right of Entry. Con Edison reserves the right to enter upon the
premises at any time during the Government's occupancy or possession for any
purpose and without any liability whatsoever. Con Edison shall give the
Government at least twenty-four (24) hours prior notice of such entry, exceptin the
event of any emergency, in which case Con Edison agrees to provide the
Government with whatever notice may be practicable under the circumstances. in
the exercise of this right, Con Edison agrees to use - its best efforts to avoid
substantial interference with the Government's occupancy of the premises.

F. Accidents or injuries. Government shall promptly report to Con
Edison's construction representative verbally and in writing all accidents
whatsoever arising out of or in connection with the lease or construction,

— e



installation and maintenance of the LLWAS, whether on or adjacent to the
premises, which results in death, injury or property damage; giving details and
statements of witnesses. Government shall immediately report the accident or
injury directly to Con Edison on a Con Edison accident report form.

G. Environmental. (a) All Work by Government shall be performed in
accordance with all federal, state and local laws, rules and regulations, including
but not limited to OSHA requirements.

(b)  There shall be no eating, drinking, or smoking on the
Property, without the express written consent of Con Edison. Safety hats, and
safety glasses with attached molded side shields, and appropriate personal
protective equipment (PPE) to avoid any skin and eye contact with soil shall be
worn whenever necessary, as determined by Government.

(c) If any of the methods of construction and/or procedures
proposed by Government involve excavation activities on the premises, any
excavated soil requiring disposal shall be tested and properly characterized
(testing shall include, but not limited to PCBs or TCLP for metals) as required by
Con Edison. All such samples shall be analyzed by a NYSDOH approved
laboratory. An analytical report on the testing and characterization shall be
submitted immediately to: ‘

Barry Cohen

Environmental Health & Safety Department
Con Edison

Astoria Bldg 136

20" Avenue and 21* Street

Long Island City, NY 11201

Phone # 718-204-4236

Fax # 718-8932-2687

(d) Any excavated soil shall be placed into or stored in a DOT
approved container. Final disposition of excavated soil, soil transportation and
disposal procedures shall be subject to the prior written consent of Con Edison's
Environmental Health and Safety Department.

() The Government shall obtain Con Edison's prior written
approval before using or storing any hazardous materials on the premises. The
Government will provide for Con Edison’s review and approval its Material Data
Safety Sheets (MSDS) and use and storage plans for any hazardous materials to
be stored or used on the premises. Storage of characterized excavated soils are
not subject to this provision.

-3-




M The Government will be deemed the generator of record for
any wastes generated by the Government on the premises. If the FAA is issued
an EPA ID Number for any waste material, it will be provided to Con Edison. The
Government will immediately notify Con Edison when any hazardous waste is
generated and will identify the type of wastes, including but not limited to the
applicable NYSDEC hazardous waste code. The Governm- nt will also submit for
Con Edison's review and approval its plans for storage of such hazardous wastes
pending off site disposal.

(@) (i) The Govermnment shall within one (1) hour of incident or
discovery of incident report to Con Edison's representative, the Off-Shift Duty
Supervisor at 718 204-4100, verbally and in writing all accidents and releases of oil
or hazardous materials whatsoever whether on or adjacent to the premises that
the Government knows of or reasonably believes may have occurred.

(i) The Government shall timely report all spills resulting from
any act or omission of the Government, its contractors, agents or employees,
except those below reporting thresholds, to the appropriate federal, state, and
local agencies having jurisdiction over said reiease. If the Government does not
report the release or refuses to report the release to the appropriate agency, then
Con Edison, at its option, may report the release to the appropriate agency. Any
such reports by Con Edison shall identify the Government as the responsible party
of the release.

H. Miscellaneous. (a) Government shall arrange, obtain and
maintain at its sole cost and expense telecommunication service, electrical
service and separate electrical metering for the LLWAS.

(b)  This lease agreement is subject to approval by the New York
State Public Service Commission in accordance with Section 70 of the State
Public Service Law.

(c)  The LLWAS site shall be fenced to Con Edison’s satisfaction
and have a lock to which Con Edison shall have a key.

(d)  All Government employees or Government contractors
accessing the premises site shall carry and produce upon request photo

identification.

(e) The Government shall have twenty-four (24) hour access to
the premises.

165151



SCHEDULE A ATTACHMENT
(2 pages)

Continuation of Paragraph 7
Substances Contamination of Lease No. DTF A0S-97-1-15159

(1)  The Govermnment shall indemnify and save harmless Consolidated Edison,
the Owner, for and against all fines, penalties or other claims for compensatory money
damages or injury or loss of property or, personal injury or death, including without
limiting the foregoing those arising out of the investigation, excavation, remediation,
handling, transportation and/or disposal of any hazardous materials, including, but not
limited to, any hazardous waste, caused by, generated by or associated with any work
performed or activities undertaken by the Government, its contractors, agents or assigns
at Owner’s land. The foregoing indemnity shall not extend to claims based upon acts or
omissions of the Government’s employees for which the FAA would not be liable under
the Federal Tort Claims Act of 1945 (28 USC 2671 et seq.) as now or hereafter amended.
The Owner shall furnish the Government with reasonable notice of any claims made
against the Owner.

2) The Government agrees to remediate at its sole cost and expense, to the
extent it is obligated pursuant to the Federal Facilities Compliance Act of 1992, 42
U.S.C. 6901 et seq. as now or hereafter amended or any successor or similar statute
pursuant to which the Government is or has been made subject to govemmental
environmental laws, regulations, rules, ordinances, resolutions, requirements or
directives, any and all hazardous substances discovered as a result of the investigation
and/or excavation of Owner’s land.

(3)  The Government agrees to include in any contract it may enter into in
connection with the exercise of the privileges granted by this Right of Entry the following
provision:

“The contractor shall indemnify, and save harmless Consolidated Edison, its
trustees, officers, agents and employees from and against injuries (including death)
suffered by it or any of them and damage to or loss of its or their property and all claims
of third parties for injuries to persons (including death) or for damage to or loss of
" property, that may arise out of or in connection with the performance of the work covered
by this contract. This obligation is for the benefit of the Owner, its trustees, officers,
agents and employees, each of which shall have a direct night of action thereon.” Further,
the Government shall require its duly authorized agents and contractors performing work
pursuant to the provisions of this Right of Entry to procure and maintain (1) bodily injury
liability and property damage liability insurance in their respective names and to name




Consolidated Edison Company of New York, Inc., as a named insured in not less than the
following limits:

Bodily Injury $3,000,000 each occurrence
$3,000,000 aggregate
Property Damage $3,000,000 each occurrence

$3,000,000 aggregate; and

4 Comprehensive (also called Commercial) General Liability Insurance,
with limits of $5,000,000 per occurrence for bodily injury or death and $1,000,000 per
occurrence for property damage, or a combined single limit of $5,000,000 per occurrence.
The insurance should include Consolidated Edison Company of New York, Inc. as an
additional insured. )

The minimum insurance amounts are subject to revision on a case by case basis
by the Owner. Nothing in this Right of Entry contained shall require the obtaining by the
Government of such insurance in connection with the performance of work by employees
of the Government.

(%) The Government acknowledges and shall be responsible for (1) informing
its contractors, agents, and assigns that while working at the Con Edison property there is
the potential of exposure to hazardous materials and/or hazardous waste; and

6) The Government acknowledges and shall be responsible for verifying that

its contractors, agents, and assigns shall have proper knowledge and training to handle
hazardous materials and hazardous waste.”
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TERM

- 9/30/98
10/1/98 - 9/30/99
10/1/99 - 8/30/00
10/1/00 - 5/30/01
10/1/01 - 9/30/02
10/1/02 - 9/30/03
10/1/03 - 9/30/04
10/1/04 - 9/30/05
10/1/05 - 9/30/06
1071/06 - 9/30/07
10/1/07 - 9/30/08
10/1/08 - 9/30/09
10/1/09 - 9/30/10
10/1/10 - 9/30/11
10/1/11 - 9/30/12
10/1/12 - 9/30/13
10/1/13 - 9/30/14
10/1/14 - 9/30/15
10/1/15 - 9730/16

10/1/16 - 9/30/17

SCHEDULE “B”

ANNUAL PAYMENT

$ 6,000.00
$ 6,240.00
$ 6,489.60
$6,749.18
$7,019.15
$7,299.91
$7,591.9]
$7,895.59
$8,211.4)
$ 8,539.87
$ 8,881.46
$9,236.72
$9,606.19
$ 9,990.44
$10,390.05
$10,805.66
$11,237.88
$11,687.40
$12,154.90

$12,641.10

MONTHLY PAYMENT
$500.00
$520.00
$540.80
$562.43
$584.93

560832
$632.66
$657.97
$684.28
£711.65
$740.12
$769.72
$800.51
$832.53
$865.83
$900.47
$936.49
$973.95
$1,012.90

$1,053.42




PROPERTY LEGAL DESCRIPTION
(\...\LGALLWAS\LEGALSC.DOC 12-04-1997)
Low Leve] Windshear Alert System-Network Expansion (LLWAS-3-NE)
Site #8
(Con Edison, Astoria Plant)

The tract or parcel of land owned by Con Edison, located in the City of New York,
Queens County of the State of New York, as shown on FAA Drawing No. AEA-D-
33904, sheet 8 of 14, bounded and described as follows:

Beginning at a point said point being a PX nail, having Astoria Grid Coordinates of
N 1999.59 '

E 3424.68 .

proceed S 48° 01’ 12.05” E a distance of 228.7] feet to a stake, said point being the
point of beginning of the FAA leased LLWAS plot.

thence proceed on a N 00° 00’ 00.000” W grid bearing, a distance of 20.00’ to point,
thence proceed on a N 90° 00’ 00.000” W grid bearing, a distance of 20.00° to point,
thence proceed on a S 00° 00’ 00.000” E grid bearing, a distance of 20.00’ to point,
thence proceed on a S 90° 00’ 00.000” E grid bearing, a distance of 20.00 to point,
said point being the point of beginning of the FAA leased plot, containing 0.010 acres
more or less. -

A WA

Beginning at a point, said point being the point of beginning of the FAA leased LLWAS
plot, and also corresponding to the point of beginning of the FAA Right of Way for
Access, proceed on a N 00° 00 00.000” W grid bearing, a distance of 20.00’ to point,
thence proceed on a N 90° 00° 00.000” W grid bearing, a distance of 20.00’ to point,
thence proceed on a N 00° 00’ 00.000” W grid bearing, a distance of 20.00’ to point,
thence proceed on a S 90° 00’ 00.000” E grid bearing, a distance of 20.00’ to point,
thence proceed on a N 00° 00’ 00.000™ W grid bearing, a distance of 101.00 to point,
thence proceed on a S 90° 00’ 00.000” E grid bearing, a distance of 20.00’ to point,
thence proceed on a S 00° 00 00.000” E grid bearing, a distance of 141.00’ to point,
thence proceed on a N $0° 00° 00.000” W grid bearing, a distance of 20.00’ to the point
of beginning of the FAA Right of Way for Access, said plot containing 0.083 acres,
more or less.



UTILITY RIGHT OF WAY

Beginning at a point, said point being the point of beginning of the FAA leased LLWAS
plot, and also corresponding to the point of beginning of a 10.00” wide FAA Utility
Right of Way, proceed ona S 38° 01° 26.300™ grid bearing, a distance of 152.70’ to a
point, said point being an existing low voltage power pole, and the end of FAA Utility
Right of Way, said plot containing 0.071 acres, more or less.

Note: All coordinates are based on the Astoria Grid Coordinate system. All bearings
described are based on the Astoria Grid North.
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U.s. Deparment Eastern Region Federal Building #1171
of Tronsportation Alrway Facilities Division JFK International Airport
Faderal Aviation - Jamalea, New York 11430
Administration )

JuL 6 2003

Mrx. John Morrill

Acting Director, Real Estate
ConEdison _—
¢ Irving Place, Rm. 206s

New York, NY 10003

Dear Mr. Morrill:

Low Level WindShear Alerting System (LLWAS) Astoria,
Queens, New York; Your Letter Dated June 6, 2001

Our office has coordinated with Mr. Doug Jabbour of your
office. In our conversation with him he provided
information to us concerning the construction of a one-
story, 25-foot high building with its associated power
lines at an elevation of 60 feet, ’

Since these heights are below the elevation of our LLWAS
facility we have no objection to the construction planned.

If you need further information, please contact Donald
Bristol of our Engineesring Support Section at (718) 977-
6611.

Sincerely,

" Befry Boshnafk
Manager Airway Facilities

Division
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John D. M .
Senior Real Estate Representative '
Telephone (212) 4604918

Fax: (212) 525-0582

mlw] Consolidated Edison Company of New York. Inc.
4 Irving Place, New York, N.Y. 10003

hn d Zesh f2s

Mario Ascrizz

Contracting Officer

U.S. Department of Transportation
Federal Aviation Administration
Fitzgerald Federal Ruilding 111
J.F K. Intemational Airport
Jamaica, New York 11430

. Re:FAA Lease Agreement No. DTFA05-97-L-15159
20% Avenue and 31% Drive
Astoria, New York

Dear Mr. Ascrizz

I am in receipt of your letter dated March 21%, 2001 requesting the renewal of the subject
Jease for an additional year through September 30, 2001. Con Edison consents to such an
extension at the rent of $6,749.16 annually as required by the lease and under all of the

same terms and conditions as set forth in the original lease dated January 29%,. 1998.
. )

Very, truly yours,
( 1
(
Jobn Mormrill

Acting Director, Real Estate

Ce: Douglas A, J abbogr
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FAX

T0: JEANNETTE LUVOH
FROM: DOUG JABBOUR.

RE: FAA TOWER,
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u.s. Department Eastern Region Federal Building #1114
of Tronsportation Airway Facilities Division JFK International Airport
Federal Aviation Jamaica, New York 11430

Administration

JuL 6 2003

Mxr. John Morrill

Acting Director, Real Estate
ConEdison _—
4 Irving Place, Rm. 206s

New York, NY 10003

Dear Mr. Morrill:

Low Level WindShear Alerting System (LLWAS) Astoria,
Queens, New York; Your Letter Dated June 6, 2001

Our office has coordinated with Mr. Doug Jabbour of your
office. In our conversation with him he provided
information to us concerning the construction of a one-
story, 25-foot high building with its associated power
lines at an elevation of 60 feet. '

Since these heights are below the elevation of our LLWAS
facility we have no objection to the construction planned.

If you need further information, please contact Donald
Bristol of our Engineering Support Section at (718) 977-
6611.

Sincerely,

.

" ‘Bafry Boshnack
Manager Airway Facilities
Division
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John D.‘M . ) .

Senior Real Estate Representative
Telephone (212) 4604918
Fax: (212) 529-0582

EIW‘ Consolldated Edison Company of New York, Inc.
4 Irving Place, New York, N.Y. 10003

Mario Ascrizzi

Contracting Officer

U.S. Department of Transportation
Federal Aviation Administration
Fitzgerald Federal Ruilding 111
J.F.K. International Airport
Jamaica, New York 11430

Re: FAA Lease Agreement No. DTFA05-97-L-15159
20% Avenue and 31 Drive
Astoria, New York

Dear Mr. Ascrizd .

I am in receipt of your letter dated March 21%, 2001 requesting the renewal of the subject
lease for an additional year through September 30, 2001. Con Edison consents to such an
extension at the rent of $6,749.16 annually as required by the lease and under all of the

same terms and conditions as set forth in the original lease dated January 29", 1998.
. :

Very, truly yours,

c
(

John Morrill

Acting Director, Real Estate

Ce: Douglas A. J abbour
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T0: JEANNETTE LU0
FROM: DOVG JABBOUR

RE: FAA TOWER,
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U.s. Department Eastern Region Feders! Building #111
of Transportation Airway Facilities Division JFK International Airport
Federal Aviation Jamalea, New York 11430

Administration
JuL 6 2003

Mx. John Morrill

Acting Director, Real Estate
CenEdison _—
4 Irving Place, Rm. 206s
New York, NY 10003

Dear Mr. Morrill:

Low Level WindShear Alerting System (LLWAS) Astoria,
Queens, New York; Your Letter Dated June 6, 2001

Our office has coordinated with Mr. Doug Jabbour of your
office. In our conversation with him he provided
information to us concerning the construction of a one-
story, 25-foot high building with its associated power
lines at an elevation of 60 feet. ‘

Since theszse heights are below the elevation of our LLWAS
facility we have no cbjection to the construction planned.

If you need further infermation, please contact Donald
Bristol of our Engineering Support Section at (718) 977-
6611,

Sincerely,

Try Boshnack
Manager Airway Facilities
Division
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John D. M, @
Senior Real Estate Representative

Telephone (212) 4604818
Fax: (212) 528-0582

m‘m‘ Consolldated Edison Company of New York, Inc.
4 )rving Place, New York, N.Y. 10003

Mario Ascrizz

Contracting Officer

U.S. Department of Transportation
Federal Aviation Administration
Fitzgerald Federal Ruilding 111
J.F.K. Intemational Airport
Jarnaica, New York 11430

Re: FAA Lease Agreement No. DTFA05-97-L-15159
20% Avenue and 31 Drive
Astoria, New York

Dear Mr. Ascrizzi

I am in receipt of your letter dated March 21%, 2001 requesting the renewal of the subject
lease for an additional year through September 30, 2001. Con Edison consents to such an
extension at the rent of $6,749.16 annually as required by the lease and under all of the

same terms and conditions as set forth in the original lease dated January 20% 1998,
. :

Very, truly yours,
.
(
John Morxill
Actiny Director, Real Estate

]

Ce: Douglas A. Jabbour
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Robert B. Fio:

Director, Real Estaie
Telephone (212) 460-4069
Fax 212) 529-0582

E Consolidated Edison Company of New York, inc.
le 4 {rving Place, New York, N.Y. 10003

November 1, 1999

Toni Lopes

Contracting Officer

U.S. Department of Transportation
Federal Aviation Administration
Fitzgerald Federal Building 111
J.F.K. International Airport
Jamaica, New York 11430

Re: FAA Lease Agreement No. DTFA05-97-L-15159
20" Avenue and 31% Drive
Astoria, New York

Dear Ms. Lopes:

I am in receipt of your letter dated October 20, 1999 addressed to Mr. Louis Carnevale
requesting the renewal of the subject lease for an additional year through September 30,
2000. Con Edison consents to such an extension at the rent of $6,489.60 annually as
required by the lease and under all of the same terms and conditions as set forth in the
original lease dated January 29", 1998. '

Very truly yours,
c: Louis Carnevale i
bc: Matricia Moore ' ,



@

US. Department Logistics Division Federal Aviation Admin.
of Transportation Fitzgerald Federal Bidg. 111
Federal Aviation : - Kennedy Inf fimort
Administration )

OCT 2 0 1999

Mr. Lou Carnevale

Real Estate Representative
Real Estate Department
Consolidated Edison

4 |rving Place, Rm. 206 South
New York, New York 10003

Dear Mr. Camevale:

This letter references FAA Lease Agreement No. DTFA05-97-L-15159 which covers the
installation and operation of a Low Level Windshear Alerting System (LLWAS) on the property of
Consolidated Edison located at Steinway Street and 20™ Avenue, Astoria, New York. The
Government desires to renew subject Lease for an additional year through September 30, 2000
and this office is requesting Con Ed's written consent to renew as required by Article 2 of said
Lease. Please provide a response at your earliest convenience. | may be contacted at (718) 553-
3068 with any comments.

~ Your cooperation is greatly appreciated.
Sincerely,
I %;z,,,h

Toni Lopes
Contracting Officer



U.S, Department Logistics Division

of Transporiation

Federal Aviation
Administration

OCT 0 7 1998

Mr. Lou Camnevale

Real Estate Representative
Real Estate Department
Consolidated Edison

4 Irving Place, Rm. 2115 S
New York, New York 10003

Dear Mr. Camevale:

-~

Federal Aviation Admin.
Fitzgerald Federa!l Bidg. 111
J.F.K Intemational Airport
Jamaica, New York 11430

This letter references FAA Lease Agreement No. DTFAQ5-97-L-15159 which covers the
installation and operation of a Low Level Windshear Alerting System (LLWAS) on the property of
Consolidated Edison located at Steinway Street and 20th Avenue, Astoria, New York. The
Government desires to renew subject Lease for an additional year through September 30, 1999
and this office is requesting Con Ed's written consent to renew as required by Article 2 of said
Lease. Please provide a response at your earliest convenience. | may be contacted at (718) 553-

3068 with any comments.

Your cooperation is appreciated.

Sincerely,

Toni Lopes
Contracting Officer




SCHEDULE F

ASSIGNMENT, ASSUMPTION AND ESTOPPEL AGREEMENT
OF THE FAA LEASES

THIS ASSIGNMENT, ASSUMPTION AND ESTOPPEL AGREEMENT
(the “Assignment”) dated this  day of , 200_ between CONSOLIDATED
EDISON COMPANY OF NEW YORK, INC., as Assignor ("Assignor"), having an address at
4 Irving Place, New York, New York 10003, and LUYSTER CREEK LLC, as Assignee
("Assignee"), having an address at 29-10 Hunter’s Point Avenue, Long Island, New York,
11101.

WHEREAS, Assignor, as Seller and Assignee, as Purchaser, entered into a

Purchase Agreement dated __, 2000 (the "Purchase Agreement") for the sale

and purchase of the Premises (as defined in the Purchase Agreement). A portion of the Premises
is covered by that certain lease dated January 29, 1998 between Assignor and Federal Aviation
Administration of the Department of Transportation of the United States of America (the
“FAA”) (the “FAA Lease”). The term of the FAA Lease currently ends on September 30, 200 _;

WHEREAS, the FAA Lease also covers a portion of the Excluded Property (as
defined in the Purchase Agreement); and

WHEREAS, as set forth in the Purchase Agreement, Assignor and Assignee have
agreed that Assignor will assign all of its right, title and interest in and to, and Assignee will
assume all of the obligations in, to and under, the FAA Lease.

NOW THEREFORE, in consideration of $10.00 and other good and valuable

consideration the receipt and sufficiency of which is hereby acknowledged by Assignor, the

647374.11



parties agree as follows:

1. Assignor hereby assigns to Assignee, without recourse, all of Assignor's

right, title and interest in and to the FAA Lease.

2. Assignee hereby accepts the foregoing assignment and assumes the

obligations of the Assignor under the FAA Lease.

3. Assignor hereby agrees to indemnify and hold Assignee harmless from
any and all claims (collectively, “Claims”) and losses, costs, damages and expenses incurred in
connection with such Claims (including, without limitation, reasonable attorneys’ fees and
disbursements) (a) by reason of the FAA Lease to the extent that the Claims in question or the
facts underlying same first arose on or prior to the date of this Assignment and/or (b) in

connection with the FAA Lease to the extent same pertain to the Excluded Property.

4. Assignee hereby agrees to indemnify and hold Assignor harmiess from
any and all Claims and losses, costs, damages and expenses incurred in connection with such
Claims (including, without limitation, reasonable attorneys’ fees and disbursements) by reason of
the FAA Lease to the extent that the Claims in question or the facts underlying same first arose
after the date this Assignment, but not to the extent that the Claim in question relates to the

Excluded Property.

64737411



IN WITNESS WHEREOF, Assignee and Assignor have signed this Assignment

as of the day and date set forth above.

ASSIGNOR:
CONSOLIDATED EDISON COMPANY OF
NEW YORK, INC.

By:

Name:
Title:

ASSIGNEE:
LUYSTER CREEK LLC

By:

Name:
Title:

647374.11



STATE OF NEW YORK )
)ss.:
COUNTY OF NEW YORK )

On the day of in the year 200_ before me, the undersigned,
personally appeared ' , personally known to me or proved to me on the basis
of satisfactory evidence to be the individual whose name is subscribed to the within instrument
and acknowledged to me that he executed the same in his capacity, and that by his signature on
the instrument, the individual, or the person upon behalf of which the individual acted, executed
the instrument .

Notary Public
STATE OF NEW YORK )
)ss.:
COUNTY OF NEW YORK )
On the day of in the year 200 _ before me, the undersigned,
personally appeared , personally known to me or proved to me on the

basis of satisfactory evidence to be the individual whose name is subscribed to the within
instrument and acknowledged to me that he executed the same in his capacity, and that by his
signature on the instrument, the individual, or the person upon behalf of which the individual
acted, executed the instrument .

Notary Public

647374.11



SCHEDULE F-1

FORM OF ESTOPPEL CERTIFICATE

[To be signed by Assignor or the FAA pursuant to Section 10(a)(vi) of the Purchase
Agreement]

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration
Eastern Region, Federal Building
JFK International Airport
Jamaica, New York 11430MPEHMPSN

Asof __,200_ (“Effective Date™)

LUYSTER CREEK LLC
29-10 Hunters Point Avenue
Long Island City, NY 11101

Gentlemen:

The undersigned, THE UNITED STATES OF AMERICA ("Government") is the
tenant under that certain Lease dated as of January 29, 1998 and identified as Lease No.
DTFA05-97-1L-15159, LaGuardia, NY LLWAS Site #8 by and between Govemment and
CONSOLIDATED EDISON COMPANY OF NEW YORK, INC., as landlord (“Original
Landlord”), as such Lease may be modified, amended, renewed, extended and/or restated (the
“Lease”). The Lease covers certain Premises as defined and more particularly described in the
Lease (the “Premises”). Any capitalized terms used herein which are not defined herein shall
have the meanings set forth in the Lease and, unless otherwise specified, all Article and Section
references herein shall be deemed to refer to the Lease.

1. Government has received notice from Original Landlord and Luyster
Creek LLC, a New York limited liability company (“Successor L.andlord”) that Original
Landlord has entered into that certain Purchase Agreement dated __,2001 (the
“Agreement”) to transfer and assign all of its right, title and interest in and to a certain portion of
the Premises to Successor Landlord in accordance with terms and conditions set forth in the
Agreement. For purposes of this Certificate, as of the Effective Date the portion of the Premises
being so transferred to Successor Landlord shall be referred to as the “Luyster Premises” and
the remaining portion of the Premises shall be referred to as the “Con Ed Premises”.

2. The Lease (a true, complete and correct copy of which is attached hereto
as Exhibit A) is in full force and effect and has not been amended or modified, except as set forth
in the extension letters attached hereto as Exhibit A-1.

647374.11



3. The Lease terminates on September 30, 200_.

4, To the best of Government’s knowledge, (i) Government has no claim
against Original Landlord, there exist no defenses or offsets to enforcement of the Lease by
Original Landlord, and (ii) there is no default nor any event which with the giving of notice, the
passage of time or both would constitute a default by Original Landlord under the Lease known
to Government and Government has made no claim nor given any notice to the contrary which
has not been resolved. Government has not advanced any funds for or on behalf of Original
Landlord for which Government has a right to deduct from or offset against future rent
payments. Government has performed all of its obligations under the Lease and Government has
not received any notice to the contrary.

5. To the best of Government’s knowledge, Government is in full
compliance with all Federal, State and local laws, ordinances, rules and regulations affecting
Government’s construction and use of the Premises and all of Government’s initial construction
and installation has been completed and Government will not commence any additional
construction. [This paragraph is to be deleted if this Estoppel Certificate were to be signed by
the Original Landlord].

6. Government has not received any restoration notice from Original
Landlord under Section 5(2) of the Lease and has not entered into any supplemental agreement
for equitable adjustments under Section 5(b) of the Lease.

7. Government agrees that the proposed use and development by Successor
Landlord on the Luyster Premises for development of buildings structures up to fifty (50) feet
height [shall not be deemed a hindrance to the establishment and maintenance of the
Government’s facilities under Section 1(b) of the Lease and Government has waived and hereby
waives its right to object to any such buildings structures. Government agrees that Landlord has
the absolute right to build improvements on the Demised Premises subject only to the notice
requirements set forth in the Lease.] or [permitted under the Lease] (if this Estoppel Certificate
were to be signed by the Original Landlord).

8. Government and Original Landlord have not sent any termination notice to
the other and the termination right set forth in Section 4 of the Lease remains in full force and
effect and has not been waived or modified in any way and either the Government or the
Original Landlord may terminate the Lease on thirty (30) days notice pursuant to Section 4 of the
Lease '

9. Government acknowledges that there is no security deposit in connection
with the Lease being held by Original Landiord and that the current monthly rent is $
per month which has been paid through ,200_.

10.  Government has received notice from Original Landlord and
acknowledges that effective from the date hereof the monthly rent shall be made payable to
“Luyster Creek LLC” at 29-10 Hunters Point Avenue, Long Island City, NY 11101.

o
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11. Government acknowledges that all notices relative to the Lease, including,
but not limited to, renewal requests, shall be in writing sent by United States Certified or
Registered mail, return receipt requested, and addressed to Successor Landlord as follows until
further notice:

To Successor Landlord: Luyster Creek LLC
29-10 Hunters Point Avenue
Long Island City, New York 11101
Attn: Nathan F. Moser ‘

With a copy to: Moser & Moser LLP
63 Wall Street
New York, NY 10005
Attn: Joel H. Moser, Esq.

Baer Marks & Upham LLP
805 Third Avenue

New York, New York 10022
Attn: Kenneth S. Brown, Esq.

12.  Tenant acknowledges that this Tenant's Estoppel Certificate will be relied
upon by Original Landlord and Successor Landlord and their respective successors and assigns,
and further, that lenders and any successor lender of which Tenant has received written notice
are intended beneficiaries hereof and shall be entitled to rely hereon in connection with making
loans to Successor Landlord, which shall be secured by, inter alia, a fee mortgage.

GOVERNMENT:

UNITED STATES OF AMERICA

By:

Name: Tomi Lopes
Title:  Contracting Officer

APPROVING NOTICE, RENT PAYMENT AND
LEASE MODIFICATION PROVISIONS OF
PARAGRAPHS 10 AND 11

CONSOLIDATED EDISON COMPANY
OF NEW YORK, INC.

By:

Name:
Title:

647374.11



SCHEDULE G

Pro-forma ALTA Title Insurance Commitment (§3)
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Commonwealth

ISSUED BY
COMMONWEATTH LAND TTTLE INSURANCE COMP,INY

& LANDAMEDICA OMPaRY
(\

SUBJECT TO THE EXCLUSIONS FROM COVERAGE, THE EXCEPTIONS FROM COVERAGE CONTAINED IN §CHEDUItE B A..ND
THE CONDITIONS AND STIPULATIONS, COMMONWEAL IH LAND TITLE INSURANCE COMPAN\{‘, a Pennsylvania corporation, herein
talled the Company, insures, as of Date of Policy shown in Schedule A, agsinst loss or dsmage, not exsceding the Amount of Insursnce stared
in Schedule A, sustained or incurred by the insured by reason of:

1. Title to the estate or interest deseribed in Schedule A being vested other than as stated therein;

2. Any defect in or lien or encumbrance on the tide;

3. Unmarketability of the title:

4, Lack of  right of access to and from the land. A

The Company will also pay the costs, aiorneys’ fees and expenses incurred in defense of the title, as insured, but only to the extent provided
in the Conditions and Stipulations. .

IN WITNESS WHEREOF, COMMONWEALTH LAND TITLE INSURANCE COMPANY has caused ity corporate name and seal to be
hereunto 2ffixed by its duly authorized officers, the Policy to become valid when countersigned by an suthorized officer or agent of the Company.

COMMONWEALTH LAND TITLE INSURANCE COMPANY

wt & Qpunt

Presidear

By:

EXCLUSIONS FROM COVERAGE

The following matters are cxpressly excluded from the covirage of this policy and the Company will not pay loss or damage. costs, attorneys'
fees or expenscs which arise by reason of:

1. {3) Any law, erdinance or governmental regulaticn (includir g bui not limited 10 building and zoning laws, ordinances, or regulations) restricting,
reghlaung, prohibiting or relating to (i) the cccupancy, use, or enjoyment of the land; (i) the charscter, dimensions ot location of any Unprove-
ment now or hercafter erected on the land; (i) a separatic:n in ownership or a change in the dimensions or area of the land or any parcel of
which the land is or was a par; or (iv) environmentsl protecrion, or the affect of any violation of thase laws, ordinances or governmental regula-
tions, except ta the extent thal a notice of the enforcemenr thereof or g notice of a defect, lien or encumbrance resulting from a vialation or
slleged violstien affecting the land hay been recorded in vhe public records at Date of Policy.

(b) Any governments) police power not excluded by (3) abave, except to the extznt that a notice of the exercisc thereof or & notice of a defeet,
Lien or encumbranee resulling from a violstion or allcgzd violation aflecting the land has been recorded in the public records at Darte of Policy.

2. Righrs of eminent domain unless notice of the excrcise thzreof has been recorded in the public records at Date of Policy, but pot exzluding
from coverage any taking which has occurred prior to Date of Palicy which would be binding on Lhe rights of a purchaser for value without
knowledge.

3. Defccts, liens, encumbragces, adverse claims or other matters:

(8) created, suffered, assumed or agreed to by the insured claimant;
T OWT 10 the Compmmy, ot Tecorded—m-the-pubie-resords-at-Date-of Policy, bur knowe 10 the insurcd claimant and not disclosed
in writing to the Company by the insured claimznt prior to the datc the insurcd claimanr bzcame an insured under this policy:
(c) resulting in 0o Joss or dumage 10 the insured climan:;
(d) ausching or created subsequent ta Dare of Palicy; or

(¢) resulting in joss or damage which would not have been sustained if the insuzed clamant had paid valuc for the estsie or interesl insurcd
by this policy.

4. Any claim, which arises out of the transsction vesting in the Insured the estate or interest insured by this palicy, by reasan of the operation
of federal bankruptey, state insolvency, or vimilar creditors’ rights laws, that is based on:

(=) the rransacuon creaung the estste or intetest insured by this policy being deemed a franduleat conveyanec or fravdulent wansfer; or

(b) the transaction creating the estal= ar (nrcrest insured by this policy being deemed a preferential transfer excepr where the prefercatial (ransfer
results from the falvre:

{i) to timely record the inswument of transfer; or
(ii) of such recordation 10 impan notice o a purchaier for vadue or 3 judgment ar lien creditor.

NM 1 PA10
ALTA Owner's Policy (10-17-82) Valid Only If Schedules A and B and Cover Are Attached
Form 1190-1 Face Page
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"ONDITIONS AND STIPULATIC

1. DEFINITION OF TERMS.

The following terms when used in this policy mean:

{a) “insured™: lhe insurcd namcd in Schedule A. and. subject o dny
rights or defenses Lhe Company wauld have had against the named it ‘.ur?d.
those wha sueceed to the interest of the named insured by eperalion of law
as distinguished from purchasc including, but nat linited 0. heirs.
disicibutess, dovisess. survivors. personal representalves, next of kin. or
corporale or fiduciary successors.

(b) “insured claimant’™ an insured claiming loss or damage. .

(¢) “hnowledge™ or “known™: actual knOWl'cdg:. not consuructive
knowledge or nonice which may be ymputed Lo an insured by reason of the
public records as defined 1n thic palicy or any othzr recards which impart
constructive notice of matters affecting the land.

(d) ~land": the land describzd or referred 10 1n Schiedule A, und
improvernents affixed therero which by law constitute real properiv. The
lerin “land” doss not include any property beyond the lines of the arca
deseribed or referred 10 in Schedule A, ner any nght . title. interest. estate
Of cusement in abutling strects. roads. avenues. alleys, lanes, wavs or
walerwiys, bul nothing heran shall madily or hmit the exient Lo vhich «
tight of access 10 and irom the land is insured by this palicy.

{z)] “morigage”: mortgage. dead of trust. lrust dezd. or other :ceurily
instrument.

(0) “public recards™: racords established under state statutes at Date of
Policy for the purpose of imparting constiuictive noticc of matters relating
o real properly 10 purchusers for valuc and withoul knowledw With
respect 10 Section 1{a) (iv) of the Exclusions From Coverage, “public
vecords™ shall also wiclude enviconmzntal prolection hens filed an the
records of 1he clerk of the United States dustnet count for the district in
which the land 15 locuied,

(g) ~unmarkelability of the title™: an alleged or apparcnt matter »ffecting
the ttle 10 the land. not excluded or excepted from ceverape. which would
entitle 2 purchaser of the estate or inferest described 1 Schedule Ado e
reicased from the obligsuon o purchuse by virtue of  a g irgeol)
condition requicing the delivery of markherable uls

"
2. CONTINUATION OF INSURANCE AFTERC
OF TITLE. €

5 .

The coverage of this policy shall cantinue in l'or-:zi as ol Date af Policy in
faver of an insured onty so long as the nzured retains wn cstate o1 interest
in the lund, or holds un indebizdness sccured by @ purchase moncy
mortgage gven by a purchaser from the insured. of only so leng as the
msured shall huve lability by reason of covenams of wurranty mace by the
insured in uny transfer or cunveyance of Lhe estare ormerest. This policy
shall not conlinue in force in tavor of any purchaser from Ihe wsured of
either (1) an cstate or int2rest in che Jund. o (1) an indebtednzss sceured by
2 purchasc Money MUrRARE given L the incured.

3. NOTICE OF CLAIM TO BE GIVEN BY INSURED CLAIMANT.

The nsured shail nouly the Company promptly m writing (1} in
any livgulion as sct farth in Secnon d(a) below, (1) in case knoymys
comc Lo dn insurcd hereunder af umy clam of e or mtcrgwhn
adverse te the btz o the cstale or inlzrest. a< nsured. and w
cause 1oss or dumuge lor which the Company muy he hable by vis
this policy. or (i) il vile w the ¢state or nterest, 4 insurad. 18 od us
unmarketable. If prompt nouce shull not be giver to the Company. th=n as
10 the insured all liability of the Compuny shall terminatc with regard to
lhe matter or mauers for which prompt notice s required. provided.
however, that [ailure (o nouly the Company shull in no cuse prejudice the
rights of any insured under his -policy unjess the Company shell be
prejudiced by the failure and then anly o the extemt of the premucice.

4. DEFENSE AND PROSECUTION OF ACTIONS; DUTY OF
INSURED CLAIMANT TO COOPERATE,

) Upon writlen reques! by insured and subjecl (o the optiony

(¢) Whenever the Company shall have brought an actian of inL:rposcdha
defense 4s required ar permilied by the provisions of (his polncy. L cr
Company may pulsuc any fitigation o final delermination by a courl o
compelent junisdicuon and cxpressly reserves the riglht. in us wole diserelion.
1 appeal from any sdverse judgment or order.

(d) tn all eases where this policy parmily of requires the Company 1‘0-
prosecute or pravide for the defense of any action ar Eroccgqnng. gdlc
insured shall secure to the Company the righl o 50 prosgeuis or provice
defense in the action or procesding. and abl appeals therein, and permit 1?\.:
Company L use, at its option. the name of the insured for Lhns'purpos&
Whencver requested by the Company. the insurcd, al the Cfam.p:\ny.;'
cxpense, shall pive thc Company all r:‘:a:(onablcl aid i) tmy action or
procecding. securing  ¢videace. obuuining wilnesscs. proscculing or
defending the action or procezding. vr effecling setlement. and (i) n any
other lawful act which in the opimon of the Company may be necessary or
desirable 1o establish the title e the estate or anterest as insured. 1f lhz.ci
Cumpany is prejudiced by the fuilure of the insured Lo furnih the rcqnxll(i
cooperation. the Company’s obligatons the insured under lhf pohcy
shall terminate. including any liability ar obligauon to defend. prosccutz. of
conunue any liigavon. with regard (o the matler of maliess requinng such
cnoperahon.

5. PROOF OF LOSS OR DAMAGE. , .

In addition te and after (he notices required under Section 3 o these
Condutions and Supulatiens have been provided the Company. 1 prool of
loss ar damage signed and sworn 10 by the insured claimant shall be
furnished Lo the Company within 90 days after the insured clsimant shall
ascertatn e [acts eiving rise 1o the loss or damage. The proof of less or
damape shall descrihe thz defect in. or lien ar encumbrancs on the title. ar
sther matter insured against by this palicy which consiitutes the basis of
loss of damupe and shall stule. to the exient possible. 1he busis of
calculating the amount of the loss or damage. I the Company is prejudiced
by the fuilu insured claimant 10 provide the required prool ol loss
T “ampany’s obligations (o the msured under the palicy shall

uny liabity or obligation to defend. prosccute, or
LgatuP, with regard Lo the matler of maliers requinng such

wen. the insared claimam may reasonably be rzquired to submit
cxaminalion undzr vath hy uny authorized representulive ol the
Company and shsli produce for zxumindtion, inspecuon and copymng, al
such reasonable rimey and places a3 may be designated by any suthorized
represeniative of the Company, all records, books. ledgers. chiecks.
correspondence and memoranda. whether bearing 2 dute before or after
Date af Pelicy. which reacanybly pertain to the less or dumage. Further, if
requested by any autharized representative of the Company . .the insured
ceimant shall prant us prrmission. in wriing. for any authorized
representalive of the Company lo cxamine . inspect and copy all records.
books. ledgers. eheeks, corgespidence and memorandy in the custody or
contral of i third pipe®™ wiligh Weasanably periun 1o the loss or damdge.
Al mformugon @zatzd & Sardidential by the insurcd clomunt provided
&1 14 1A QdSection shall nut be discloved 10 athers

ath, proguee other cedsonably requesicd mformauon

p®MISSION Lo securs reasonubly necessary infermation fronm third
s required in this parsgraph shall tzrminaic any Jability of the
ompany under this policy as o that claim,

6. OPTIONS TO PAY OR OTHERWISE SETTLE CLAIMS;
TERMINATION OF LIABILITY.
In casc of u ¢l wnder thiy policy. the Company chall have e following
udditiona] opriony:
(1)To Puy ur Tender Payment of the Amount af Insurance.

To pay or w=nder puyment of the amount of msvrance under
this policy tegether with any costs. wilorneys’ fees und expenses meurred by
the iastired clwmant, which were authonized by the Company. up 10 the
ume of paymant o fender of payment and which the Compauny i abliga-
ed 1o pay.

Upon the cxcrcise by the Company of this apuion. all lidhilny and

contained in Secuon 6 of these Conditions and Supulations, the Company.
aL ity own cost and witheut unreasorable deluy, shall provide for the
defensc of an insured 0 litgation in which any third party assert; 3 claim
adverse 1o the drle or interest as nsur=d, but only as 1o those staizd causes
of sction allcging o defect, licr or encumbrance or othet matier insurcd
agamst by this policy. The Company shall have the nght to select counscl
ol its choice (suhject te the right of the insured 1o obrect for ruwsenable
causc) 10 represent the insured as 1o thuse stated cuuses of acuon und shali
not be lable for and will not pay the fesy of any other couasel. The
Company will not pay any fces, costs vr expenses ncurred by the insured
in the defense of thosc causes of uclion which allege matters not insured
against hy this policy.

() The Company shall have the nghi &t it own cost. 1o ms 1wl and
prosccule sny uclion of procesding oF 1o do uny other act which in s
opinion may be necessary or desirable to estublish the utle 10 the csigte or
intcrest, as insured, or Lo prevent or reduce loss or damugs ta th2 insured
The Compsny may take any uppropriatc aclion under the termis of this
policy, whether or not it shall be liable herrunder. and shall nra thereby
concede liability or waive any prowsion of this policy. 1f the Compuny
shall exzrcise its nghts under this paragraph, it shull do so diligenily.

B 1180-1

Gbligalions 1o Thc insurcd URJEr (his policy. dIhcr 1ham 10 mukz the
rayment required. shall terminate. including any hability or abligation 1o
defend, prosecutz. or continue any hiigaton. and the poley shall be
surrendered to the Campany for cancellalion.

(b) To Pay or Otherwise Seltle With Particy Other thun the Insured or
With the Insured Claimant
{i) W pay or otherunse settle with  other partize for or in the name
ef an inzured claimant any clam insyred agunst under this policy, rogether
wit) any cosls. avorncyy’ [ces and sxpenses incurred by the nsured
clasmant which were autharized by the Campuany up 1 ume of payment
und which the Company i< cbliguted 10 pay: or
() o pav or o(gchi:’;L‘ settle with the mnsur=d claymoant the loss of
damage provided Jor under this policy. together with wny cosiy. alorneys’
fees and expenses incurred by the insured claimanl wlueh were autherized
by the Company up to the ume of payment und which the Company is
obligated to pay.
pon \he cxercise by the Company of cither of the options provided lor
in paragraphs (bt or (n). the Company’s obligations o the insured under
thic policy for Lhe claimed less or damage. other than the paymenis
required to be made. shall terminate. including any hahiluy or obligation w
defend. prosecule or continuc gny litigauon.

Conditions and St pulstions Continued Inside Caver

mmrnar va 20b6-293628
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COMMONWEALTH LAND TITLE INSURANCE COMPANY

SCHEDULE A

Amount of Insurance:_ Policy/Title No. NY580131

1. Name of Insured:  Luyster Creek LLC

2. The estate or interest in the land whicli is covered by this policy is:
Fee Simple
3. Title to the estate or interest in the lard is vested in the Insured by means of:
Deed from Consolidated Edison Company of New York, Inc. to Luyster Creek LLC, dated

and to be recorded and Declaration of Easements made between Consolidated Edison
Company of New York, Inc. to Luyster Creek LLC, dated and to be recorded.

4. The Jand referred to in this policy is described on the annexed schedule.

COMMONWEALTH LAND TITLE INSURANCE COMPANY

Countersigned:

Authorized Officer or Apent
Valid Only if Schedule B and Cover Are Attached

ALTA Owrner’s Policy (10-17-52) Date Printed December 19, 2001



Policy/Title No. NY980131]

SCHEDULE A - ITEM4SPEC‘M‘

All that certain land in the County of Queens, City and State of New York, bounded and described as follows:

nEaw, B0
A b
f;l

NATIONAL PAPER PARCEL A:

COMMENCING at the intersection of the northerly line of 20th Avenue, also known as Winthrop Avenue, with the
center line of 33rd Street, if extended;

THENCE north 76 degrees, 08 minutes, 37 seéonds west, 19.35 feet to the point of BEGINNING,;
And from said point of BEGINNING:

RUNNING THENCE north 76 degrees, 08 minutes, 37 seconds west, along the north line of 20th Avenue, a distance
of 331.00 feet to a point;

THENCE north 13 degrees, 51 minutes, 23 seconds east, at right angles to 20th Avenue, a distance of 436.04 feet 10 a
point;

THENCE south 76 degrees, 08 minutes, 37 seconds east, parallel with 20th Avenue, a distance of 6.73 feet to a poing;
THENCE north 13 degrees, 51 minutes, 23 seconds east, a distance of 165.30 feet to a point;

THENCE north 76 degrees, 08 minutes, 37 seconds west, 2 distance of 45.00 feet to a point;

THENCE north 13 degrees, 51 minutes, 23 seconds east, a distance of 69.48 feet to a point of curvature;

THENCE along a curve to the left having a radius of 200.00 feet, and a central angle of 52 degrees, 17 minutes, 08
seconds, 182.51 feet 10 a point;

THENCE north 38 degrees, 25 minutes, 45 seconds west, a distance of 111.81 feet to a point of curvature,

THENCE along a curve to the right having a radjus of 150.00 feet, and a central angle of 52 degrees, 17 minutes, 08
seconds, 136.88 feet to a point;

THENCE north 13 degrees, 51 minutes, 23 secords east, a distance of §78.31 feet to a point;

THENCE north 46 degrees, 40 minutes, 10 seconds east, a distance of 12.34 feer 1o a point of curvature;

THENCE along a curve to the right having a radius of 180.00 feet, and a central angle of 28 degrees, 29 minutes, 29
seconds, 89.51 feet to 2 point;

Page 2 Date Printed December 19, 2001



Policy/Title No. NY580131

PECIMEN,.. ... .
> o SPECIME

THENCE north 75 degrees, 09 minutes, 39 seconds east, a distance of 46.76 feet to a point;

mgm

THENCE south 76 degrees, 16 minutes, 39 seconds. east, a distance of 314.50 faet to a point;
THENCE south 47 degrees, 32 minutes, 22 seconds west, a distance of 83.79 feet o a point;

THENCE south 31 degrees, 13 minutes, 39 seconds east, 292.86 feet to the Pierhead and Bulkhead line approved by the
Secretary of War, March 19, 1921,

THENCE south 60 degrees, 32 minutes, 29 seconds west, along said Pierhead and Bulkhead line, a distance of 82.58
feet to a point;

THENCE south 00 degrees, 41 minutes, 02 seconds west, along said Pierhead and Bulkhead line. a distance of 246.49;

THENCE south 13 degrees, 51 minutes, 23 seconds west, along said Pierhead and Bulkhead line, a distance of 235.93
feer to a point;

THENCE south 6 degrees, 28 minutes, 34 second; east, continuing along said Pierhead and Bulkhead line, a distance
of 191.56 feet to a point;

THENCE south 26 degrees, 16 minutes, 51 seconds east continuing along said Pierhead and Bulkhead line and partially
. along the most northeasterly side of a grant to Consolidated Edison Company of New York Inc. by Letters Parent dated
5/2/1960 and filed in Book 750 of Patents at Page 326, a distance of 228.18 feet to a point;

THENCE south 76 degrees, 08 minutes, 37 seconds east, 20.35 feet along the aforementioned grant to 2 point within the
Pierhead and Bulkhead line of Luyster Creek;

THENCE south 13 degrees, 51 minutes, 23 seconds west, 116.65 feet along the easterly side of the aforementioned zrant
to a point;

THENCE north 76 degrees, 08 minutes, 37 seconds west paralle] with 20th Avenue, a distance of 322.75 feet to a point;

point;
THENCE south 76 degrees, 08 minutes, 37 secords east paralle] with 20th Avenue, & distance of 98.30 feet to a poinr;

THENCE south 13 degrees, 51 minutes, 23 secords west at right angles 10 20th Avenue, a distance of 52.56 feet o the
northerly side of 20th Avenue, the point of BEGINNING.

Page 3 Date Printed December 19, 2001



Policy/Title No, NY980131

SCHEDULE A - ITEM 4 - continued

s s SPECIMEN

All that certain land in the County of Queens, City and State of New York, bounded and described as follows:

COMMENCING at the intersection of the northerly line of 20th Avenue, also known as Winthrop Avenue, with the
center line of 33rd Street, if extended;

THENCE the following four courses and distances:

1. north 76 degrees, 08 minutes, 37 seconds west along the northerly line of 20th Avenue, 19.35 feet 1o the point
or place of beginning of Parcel A;

2. north 13 degrees, S1 minutes, 23 seconds eust, 52.56;

3. north 76 degrees, 08 minutes, 37 seconds west, 98.30;

4. north 13 degrees, S1 minutes, 23 seconds east, ar right angles to 20th Avenue, a distance of 570.54 feet to the

point or place of BEGINNING.
AND from said point of BEGINNING:
RUNNING THENCE north 13 degrees, 51 minutes, 23 seconds east, 85.40 feet;
THENCE south 76 degrees, 08 minutes, 37 seconds east, 322,75 feet;
THENCE south 13 degrees, 51 minutes, 23 seconds west, 85.40 feet;

THENCE north 76 degrees, 08 minutes, 37 seconds west, 322.75 feet (o the point or place of BEGINNING.
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Policy/Title No. NY980131

SCHEDULE A - ITEM 4 - continued

NAﬁONAL PAPER PARCELS A AND C (BLANKET DESCRIPTION): S P EC I M E N

All that certain land in the County of Queens, City and State of New York, bounded and described as follows:

COMMENCING at the intersection of the northerly line of 20th Avenue, also known as Winthrop Avenue, with Lhe
center line of 33rd Street, if extended;

THENCE north 76 degrees, 08 minutes, 37 seconds west, 19.35 feet to the point of BEGINNING;
And from said point of BEGINNING:

RUNNING THENCE north 76 degrees, 08 minutes, 37 seconds west, along the north line of 20th Avenue, a distance
of 331.00 feet to a point;

THENCE north 13 degrees, 51 minutes, 23 seconds east, at right angles to 20th Avenue, a distance of 436.04 fect to a
point;

THENCE south 76 degrees, 08 minutes, 37 second: east, parallel with 20th Avenue, a distance of 6.73 feet to a poing;
THENCE north 13 degrees, 51 minutes, 23 seconds east, a distance of 165.30 feet to a point;

THENCE north 76 degrees 08 minutes 37 seconds west, a distance of 45.00 feet to a point;

THENCE north 13 degrees, 51 minutes, 23 seconds east, a distance of 69.48 feet to a point of curvature;

THENCE along a curve to the left having a radius of 200.00 feet, and a central angle of 52 degrees, 17 minutes, 08
seconds, 182.51 feet to a point;

THENCE north 38 degrees, 25 minurtes, 45 seconcs west, a distance of 111.81 feet to a point of curvature;

THENCE along a curve 1o the right having a radius of 150.00 feet, and a central angle of 52 degrees, 17 minutes, 08
seconds, 136.88 feet to a point;

—THENCE-north-13 degrees;-54-minutes-—23-seconds-east, a distance of 878 31 feet to a point;

THENCE north 46 degrees, 40 minutes, 10 seconds east, a distance of 12.34 feet to a point of curvature;

THENCE along 2 curve to the right having a radius of 180.00 feet, and a central angle of 28 degrees, 29 minutes, 29
seconds, 89.51 feet to a point;

THENCE north 75 degrees, 09 minutes, 39 seconds east, a distance of 46.76 feet to a point;

THENCE south 76 degrees, 16 minutes, 39 secons east, a distance of 314.50 feet to a point;
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Policy/Title No. NY980131

SCHEDULE A - ITEM 4 - continued
THENCE south 47 degrees 32 minutes 22 seconds west, a distance of 83.79 feet to a point;

THENCE south 31 degrees, 13 minutes, 39 seconds east, 292.86 feet 10 the Pierhead and Bulkhead line approved by the
Secretary of War, March 19, 1921;

THENCE south 60 degrees, 32 minutes, 29 seconds west, along said Pierhead and Bulkhead line, a distance of 82.38
feet to a point;

THENCE south 00 degrees, 41 minutes, 02 seconds west along said Pierhead and Bulkhead line, a distance of 246.49
feet 10 a point;

THENCE south 13 degrees, 51 minutes, 23 seconds west, along said Pierhead and Bulkhead line, a distance of 235.93
feet (0 a point;

THENCE south 6 degrees, 28 minutes, 34 seconds east, continuing along said Pierhead and Bulkhead line, a distance
of 191.56 feet to a point;

THENCE south 26 degrees, 16 minutes, 51 seconds east continuing along said Pierhead and Bulkhead line and partially
along the most northeasterly side of a grant to Consolidated Edison Company of New York Inc. by Letters Patent dated
5/2/1960 and filed in Book 75 of Patents of Page 326, a distance of 228.18 feet to a point;

THENCE south 76 degrees, 08 minutes, 37 seconds east, 20.35 feet along the aforementioned grant (0 a poin: within the
Pierhead and Bulkhead line of Luyster Creek;

THENCE south 13 degrees, 51 minutes, 23 seconds west, 116.65 feet along the easterly side of the aforementionad grant
to a point;

THENCE north 76 degrees, 08 minutes, 37 seconds west parallel with 20th Avenue, a distance of 322.75 feet to a point;

THENCE south 13 degrees, 51 minutes, 23 seconcs west at right angles to 20th Avenue, a distance of 570.54 feer to a
point;

THENCE south 76 degrees, 08 minutes, 37 seconds east parallel with 20th Avenue, a distance of 98.30 feet ta a point;

THENCE south 13 degrees, 51 minutes, 23 seconds west at right angles 1o 20th Avenue, a distance of 52.56 feet 10 the
northerly side of 20th Avenue, the point of BEGINNING.
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Policy/Title No. NY980131

sz SPECIMEN

SCHEDULE O'7 INSURED EASEMENTS

Together with the Easements set forth in the Declaration of Easements made between Consolidaied Ecison Company

of New York Inc. and Luyster Creek LLC, dated __ and to be recorded.

Page 7 Date Printed December 19, 200}
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Policy/Title No. NY980131

cwsne SPECIMEN

SCHEDULE OF CONTIGUITY INSURANCE

Policy insures that the sement for Ingres; and Egress” cribed in the Declaration of E ents made
between Consoligatéd Edison Company of Ne nc. and Luyster Creek LLC date and to be
recorded and-ds shown on the surve € by Geod dated 3/1/2000 is contiguous -#t6ng part of the westerly

record Jife of Parcel A herein-

Policy insures that the premises east of Parcel C and part of Parcel A herein, designated on the survey made by
Geod dated 3/1/2000 as "property owned by others" is contiguous to the easterly record line of Parcel C and part
of the easterly record line of Parcel A hereir.

Policy insures that Parcel A herein is contignous along part of the easterly record line thereof with Parcel B as
shown on a survey made by Geod dated 3/1,2000.

Policy insures that Parcel C herein is contiguous along the southerly record line thereof with Parcel B as shown
on a survey made by Geod dated 3/1/2000.
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Policy/Title No. NY5980131

SCHEDULE B |
Exceptions from Coverage

This policy does not insure agaiost loss or damage (and the Company will not pay costs, atiorneys’ fees or
expenses) which arise bv reason of the following (except as to indicated special coverapges and atfirmative
insurance):

!, a.  Variations between curbs, fences, walls and the record lines of title.
b.  Planter is up to 5.4 feet east of part of the westerly record line.
c.  Fence is up to 2.0 feer west of part of the westerly record line.
d.  Curb is up 10 1.3 feet west of part of the westerly record line.
e.  Curbis up to 1.4 feet east of part of the westerly record line.
f. Fence posts are up 10 ! foot more or less southeast of the northwesterly record line.

g.  Fence is up to 3.8 feet west of part of the easterly record line, Owner is out of possession, Title to said
strip is not insured.

Note: Upon receipt of an affidavit of Bowery Bay Realty, LLC, acceptable to this Company,
disclaiming any rights to the out of passession area, the statement "Owner is out ol Possession, Title

to said strip is not insured" will be remnoved.
P : r@um/f 7o //t/d:'/ 58 sel ;vkl"{\

h.  New York Telephone line in the southerly part of prermses Pei&ere*eqa%s—k#&s—ef—m-@%kpm% Z//‘/
Company-to-tse-agdmaintain same. (A ffects Parcel A)

L. 2 inch water line in the southerly part of premises, 6 inch and 8 inch Warer Lines in the northwesterly
part of premises and 4 inch Water Line ic the northerly part of premises.

j- Two 27 kv feeder cables and 4 kv overhead line in the northerly part of premises, 138 kv pole line in the
westerly part of premises and secondary overhead line in the northerly part of premises.

k.  Thirty (30) inch Storm Sewer in the southwesterly part of premises.

With respect to the Easements recited in »ﬂ-ﬁ-ﬂﬁ“ palicy insures that the sole holder of

these Easements r1ghts is The Consolndnted Echson Companv of New York, Inc, RGrssant-tothat

1. Praposed 85 foot Eascment in the northerly part of premises to be reserved in the Dead made by The
Consolidated Edison Company of New York to the insured herein.

Note: Although this survey shows 19th Avenue prolonged (Riker Avenue) running through the premises
herein, no exceptions pertaining thereto will be raised.

As shown on Survey made by Geod dated 11/31/2001.

ALTA Owner’s Policy (10-17-92) Page 9 Date Printed December 15, 200!
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Pol_icy/Title No. NY980131
SCHEDULE B - continued

+1
2. Covenants, conditions, easements, agreements of records, etc., as follows: S l I C , M i N

a.

Terms, Covenants, Conditions and Reservations set forth in the Letters Patent to The Astoria Light Heat
and Power Company, dated 12/12/1899, recorded 12/28/1899 in Liber 1227 Cp 423 (Affects Parcel A).
but this policy insures that for so long as the patented lands are used for purposes of "Commerce”, the
State of New York may not enforce any right contained therein which would result in a reversion or
forfeiture of title 1o the said patented lands insured hereunder.

For the purpose of this Exception and Exceptions 2b and 2¢ below, the term "Commerce” shall be
construed to include any comumercial, industrial or retail use, as well as the uses of the premises
employed by The Consolidated Edison Company of New York, Inc. immediately prior to the date of this
policy.

Terins, Covenants, Conditions and Reservations set forth in the Letters Patent to The Astoria Light, Hea:
and Power Company, dated 5/12/1904, recorded in the Office of the Secretary of State at Book No. 54,
page 28 (Affects Parce] A), as located on the survey set forth in Exception 1 herein. But this policy
insures that for so ong as the patented l2nds are used for purposes of "Commerce”, the Starz of New
York may oot enforce any right contained therein which would result in a reversion or forfeiture of title
10 the said parented lands insured hereunder.

Nowwithstanding the above affirmative insurance, nothing herein shall be construed as affording
affirmative coverage against the right of acquisition sert forth in the said patent in favor of the City of
New York, nor as affording affirmative coverage against the Right of Re-Entry exercisable by the State of
New York in the event that the insured violates the covenants and conditions pertaining o the City of
New York's said right of acquisition. (affects Parce] A, as located on the survey set forth in Exceprion 1

herein.

Terms, Covenants and Conditions of an Agreement Pertaining to the filling in of Berrians Creek made by
and between The Astoria Light, Heat and Power Company, Astoria Veneer Mills, Oakes Manufacturing
Company and Steinway and Sons, dated 11/27/1903 and recorded 5/25/1904 in Liber 1332 Cp 388.

(Affects Parcel A only).

Easement for the telephone ducts with associated encasements, conduits, sleeves, pipes, manholes,
supporting structures and appurtenances over the southerly portion of premises held by The New York
Power Autharity as set forth in Section [ (10) on Page 9 of the Indenture made berween Consolidated
Edison Company of New York, Inc. and the Power Authority of the Stare of New York (the predecessor
to The New York Power Authonty ) dated as of 12/13/ 1974 zmd recorded on 12/18/1974 in Reel 806 Page

98 A NERAEG- DY thatcerta W ame parties daed 8/1271995 and

ALTA Owner's Policy (10-17-92)

Scheduic B

recorded on 9/17/1999 in Reel 5376 Page 1558 As s:ud easement is located on (he survey set forth in
Exception 1 herein.

Note: Policy insures that there are no other Easements in the said Indenrure which burden the insured
premises.

Page 10 Date Printed December 19, 2001



Policy/Title No. NY980131

SCHEDULE B - continued S P E
e.  Terms, Covenants, Conditions, Provisions, and Agreements of the unrecorded F. A~ Q ) M E N

1/29/1598 made by Consolidated Edison Company of New York, Inc., as landlord ro United States of
America, as tenant. (Affects Parcel A only).

f.  Astoria Zoning Lot Development Agreement made by and between Consolidated Edison Company of
New York, Inc. and Astoria Gas Turbine Power LLC dated as of 6/25/1999 and recorded 7/23/1999 in
Reel 5320 Page B04. (Affects Parcels A and C).

g. Declaration of Easements made between Consolidated Edison Company of New York, Inc. and Luyster
Creek LLC, dated and 1o be recarded.

3. Rights of the public generally to and over those lands lying below the present high water mark of Luyster
Creek or Berrians Creek, as said present high water mark is delineated on rhar certain survey made by Geod
dated 3/1/2000. (Affects Parcel A)

4.  Rights of the Federal Government to enter upon and take possession without compensation of land now or
formerly lying below the high water mark of the Luyster Creek or Berrians Creek, but this policy insures thar
the possession, use and enjoyment of the insurad in the said lands which are filled in as of the date hereof and
which lie inshore of the Pierhead and Bulkhead Line of March 19, 1921 as shown on that cerwain survey made
by Geod dated 3/1/2000 ("the Affirmatively Insured lands") will not be disturbed, and that if any of the
Affirmatively Insured lands are taken by the United States of America compensation will be paid therefor as if
subject to a condemnation. (Affects Parcels A and C)

5. Rights of the Peaple of the State of New York and/or the People of the City of New York in that area of the
premises now or formerly under the water of Layster Creek or Berrians Creek and for which the State of New
York has not granted letters patent. (Affects part of Parcel A, as located on the survey set forth in Exception 1
herein.

6.  Policy insures that no portion of the premises described in Schedule A lies within a mapped street on the Final
City Plan.

ALTA Owner's Policy (10-17-92) Page 11 Date Printed December 19, 2001
Schedule B
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(. COMMONWEALTH LAND TITLE INSURANCE COMPALY File/Policy No. NY980131

STANDARD NEW YORK ENDORSEMENT )
(OVWNER’S POLICY) ?

1. The following is added to the insuring provisions on the face page of this policy:

"S. Any statutory lien for services, labor or materials furnished prior to the date hereof, and which
has now gained or which may hereafter gain priority over the estate ar interest of the insured as
shown in Schedule A of this policy.”

2. The following is added to Paragraph 7 of the Conditions and Stipulations of this policy:
"(d)  If the recording date of the instruments creating the insured interest is later (han the policy date.
such policy shall also cover intervening liens or incumbrances, excepr real estate taxes,

assessments, water charges and s2wer rents.”

Nathing herein contained shall be construed as extending or changing the effective date of the policy unless
otherwise expressly stated.

SPECIME;:

IN WITNESS WHEREOF the Company has caused its corporate name and seal to be hereunto alfixed by its duly authorized
officers on the __ day of

Countersigned
CONMMONWEALTH LAND TITLE INSURANCE COMPANY
By: [ 4’ a"}ﬂ«f
President
som L Chpdi fRoe
. Secrrary
By

Authorized Officer or Agent

STANDARD NEW YORK ENDORSEMENT (9/1/93)
FOR USE WITH ALTA OWNER'S POLICY (10-17-92)




CONDITIONS AND STIPULATIONS

. e A e RO

(Continned)

7. DETERMINATIOM, EXTENT OF LIABILITY AND COINSURANCE.

This policy is g contract of indemnily against actual monetary lois or
damage sustained or incurred by the insured claimant who has suflered loss
or damsge by reason of maticrs insurcd against by this policy and only to
the extent herein described.

(8) The liability of the Compsny under this policy shall not execcd the
lcast of:

(i) the Amount of Insurance stated in Schedule A: or.

(i) the difference between the value of the insured csutc or interest as
insured and the value of the insurcd estale or intercsl subject to the Jefect,
licn or encumbrance insured against by this policy.

(b) In thc event the Amount of Insurance stated in Schedule A at the
Duic of Paolicy 15 less than 80 percent of the value of the insured estite-or
interest or the [ull considcration paid for the lund, whichever is less, or il
subsequent to the Date of Policy an improvement is erccied on the land
which increases the value of the insured estate or intercst by at Jeast 20
perecnl over the Amount of Insurance stated in Schedule A, then this
Palicy is subject te the following:

(1) where no subsequent improvement huas be=n madc, as to any partial
Jass, the Company shall only psy the loss pro rats m the preportion thal
the amount oFinsurano.‘ at Date of Palicy bears 1o the total valuc of the
tnsured eslate or interest at Date of Policy: or

(ii) where a subsequent improvement has : B sn
loss, the Company shall only pay the loss pr&ra ropofion®t
120 pereent of the Amount of Insurance siat Sqmeny] cgs Lo
sum of thc Amount of Insurance staled in gch A 3pd th m’:

expended for the improvement.

—~ A —

The provisions of this ﬂamgraph shall not upply to costs, attorneys’ fees
and expenses for which the Company is liable under this policy, and shall
only apply lo that pertion of any loss which exceeds, in tﬁc aggregite. 10
petcent of the Amount of Insursnce stated in Schedule A,

(c) The Company will pay only thosc costs, attorneys’ fecs and cxpenses
incurred in aceordance with Section 4 of these Conditions and Stipulilions,

8. APPORTIONMENT.

If the land described in Schedule A consists of twe or more parcels
which arc not used as a single site, and 1 lass is established affecung onc or
more af the parcels hut not all, the loss shull be compuicd and setied on a
pro rata basis s if the amount of insurance under this policy was divided
pro raia as to the valuc on Datc of Policy of each scparate parcei 1o the
whole, exclusive of any improvemcnts made subscquent 1o Date of Policy,
unless 8 liability or value has otherwise been agreed upon as 1o each parcel
by the Company and the insured at the thne of the iszuance of this policy
an? shown by an express statement of by an endorsement atitached 10 this
policy.

9. LIMITATION OF LIABILITY,

(a) If the Company cstablishes the tite, or removes the sllcged Wefect.
licn or encumbrance, or cures the lack of a right of access Lo or fram the
land, or curcs the clain of unmarketability of title. all as insured, in a
reasonably diligent manner by any mcthod, including ltigation urd the
complction of any appeals therefrom,  shall have [ully performs=d its
obligations wilh respect to that maiter und shull not be liable for any loss
or damage caused therchy.

(b) Ju the event of any litigation, including litigation by the Corapany
or with the Company’s consenl. thc Company shall have po Lability fer
loss or damage until therc has been a fina] detz=rmination by z court of
competent junsdiction, and disposition of ull uppezls therefrom, adverse to
the title as insured.

(¢} The Company shall not be liable for loss or dumage to any insured
for lighility voluntarily assumed by the insured in seuling any claim or suit
without the prior written consent of the Company.

10. REDUCTION OF INSURANCE; AREDUCTION OR TERMINATION

OF LIABILITY

* the Company. In interpreting any

(b) When liability snd the cxtent ol loss or damage has been definitely
fixed in accordance with these Conditions and Stipulations. the loss or
damage shall be payable within 30 days thercaflter.

13. SUBROGATION UPON PAYMENT OR SETTLEMENT.
(2) The Company's Right of Subrogation.
Whenever the Company shall bave sctticd and psid a claim under this

policy, all right of subrogation shall vest in the Compuny unaffected by
any act ol the insured clammant

The Company shall be subrogated to and be entitled 10 all rights and
remedies which tic insured claimant would have had against any person or
properly in respect to the claim had this policy not been issued. If
requested by the Company, the insured cluimant ‘shall transfer to the
Company all righls und remedics against any person or properly necessary
in order (o perfect this right of subrogation. The insured claimunt shull
permit the Company Lo suc. compromise or scttle in the name of the
insurcd claimani and 10 use the name of the insurcd claimant in any
transactlion or litigation invelving these rights or remedies.

If 2 payment on secount of a claim does not fully cover the loss of the
mnsured claimant, the Company shall be subrogated to thesc rights and
remedics in the propertien which the Company’s payment bears to the
whale arnount of the loss.

If loss should result from any act of the insured claimant, as stated
. chajf not void this policy. but the Company, in that event,

3y only that part of any losses insured against by this
¥xeoed the amount, i any, lost w the Eomp:my by
enl by the insured claimant of the Company's night

3
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(b) The Company’s Rights Apuinst Non-insured-Qbligors.
_ The Cnm{:ny's right of subrogation aguinst non-insured obligors shal
exist and shall include, without limitation, the rights of the insured to
indemnities, pusrantics, other policies of msurance or bonds.
notwithsiunding any terms or condiions contained in Lhosc instruments
which provide for subrogulion rights by reason of this policy.

14. ARBITRATION

Unless prohibited by applicable law, cither the Company or the insured
may demand arhjtration pursuant Lo the Title Insurance Arbitralion Rules
of the American Arbitration Association. Arbitrable matiers may include,
but are not limited to. any coniroversy or clum between the Company and
the insured arising out of or relaung 1o this policy, any service of the
Compuny in conncction with ils issuance or the breach of a policy
provision or other obligation. All arbilrable matters’ when the Amount of
{nsurance is $1.000.000 or ess shall be arbitrated at the optien of cither the
Company or the insured. Al arbjtrable mauters when the Amount of
Insurancc is in excess of &1,000,000 shall be arbitrated only when ugreed to
by both the Company and the insured. Arbitration pursuant 1 this policy
and under the Rules in elfect on the date the demand for arbitration s
made or. at the option of the insured. the Rules in effect a1 Date of Pohey
shall he binding upon the partei. The award may include allomeys’ [fees
only il the 1aws o) the state in which the land is located permit a courl to
award auomzys’ fees to a prevailing parly. Judgment upon the award
rendered by the Arbitratar(s) may be enlered in any court having
jurisdicuon thereof.

The law of the situs of the land shall apply to an urbitrution under the
Title Insuranee Arbitzration Rules.

A copy of the Rules may be obtained from the Company upon request

15. LIABILITY LIMITED TO THIS POLICY; POLICY ENTIRE
CONTRACT.

(a) This policy together with all endorsements. if uny, attached hereto
by the Company is the catirc policy and contract between the insured and
provision of this policy. this policy shall

be construed as 3 whole, -

All payments under this policy, cxcept payments made [or costs,
attomeys' fees and cxpenscs, shall reduce the amount of the insurance pre
tanto.

11. UABILTY NONCUMULATIVE

Ir is exprassly undersiood that the amount of insurance vnder this folicy
shall be reduced by any amount the Company may pay uader zny policy
insuring a roongage 1o which exception i taken in Schedule B or 10 which
the insured hux agreed, assumed, or taken subject, or which iy hercafrer
executed by mn insured und which is a charge orlien on the estale or infercst
described or reterred (o in Schedule A, and the amount so paid sh.all be
deemed a payment under this policy te the insurcd owner.

12. PAYMENT OF LOSS.

{3) No payment shall be made without producing this policy forendorszment
of the payment unless the policy has been lost or destroyzd, in which case proof
of loss or destrucrion shall be furnished to the sativfaction of ihe Campany.

NM1 PA 10
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{(b) Any claim of los¢ or damupe. whether or not based on neglipence,
ard which snses our of the status of the Litle to the estate or interost
covered hereby or by any sction asserting such claim. shall be rexincicd 1o
this policy.

{c) No smendment of or cndersement to this policy can be made
except by 8 wriung endorsed hereon or attached hereto signed by either the

" President, u Viee President, the Scerotary, an Assistant Secrelary. or

validaling officer or authorized signatory of the Company.

16. SEVERABILITY.

In the evenr any provision of the policy it held invalid or uncnlorceable
under applicable law, the policy shuli be deemed not 10 include that provi-
sion and all other provisions shall remuin in {ull force and cffcct.

17. NOTICES, WHERE SENT.

All potices required w be given the Company asd iny statement in writing required
to be furnished the Company shall inclode the number of this policy and shall be
acdressed to; Copsumer Affairs Depanmeut, P.O. Box 27567, Richmond, Virzinia
23261-7567.

Valid Only If Face Page. Schedules A and B Are Attached
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SCHEDULE I

Title Affidavit

Title Policy No. NY 980131

ASTORIA
TITLE AFFIDAVIT
State of New York )
County of New York )
, being duly swomn, deposes and says:
1. ThatIama of Consolidated Edison Company of New York,

2(a).

Inc. (“Con Edison”), the owner of the premises described in Schedule A of
Commonwealth Land Title Insurance Company’s (“Commonwealth’) Title Report No.
NY980131 (the “Premises™).

That I am familiar with Exception 5(k) in Schedule B of the said Title Report, which
Exception relates to a certain Cesspool Permit recorded in Liber 6921 Cp 177 (the
“Permit”).

That to my knowledge, the cesspool which is the subject of the Permit lies wholly outside
of the Premises and, further, the said cesspool does not service any facilities lying within

the Premaises.

That there are no tenants in the Premises other than the Federal Aviation Administration,
which is the lessee under an unrecorded lease dated 1/29/1998.

That there are no street vaults abutting the Premises.

That there has been no work done upon the Premises by the City of New York, nor any
demand for any such work by the City of New York, that may result in charges assessed
by the Department of Health.

That there are no unpaid fees or charges levied by the City of New York Department of
Buildings for inspections, reinspections, examinations, services or permits relating to the

Premises.

The Premises are not improved by a multiple dwelling.

-11i-



8. That all New York State Franchise Taxes, Gross Receipts Taxes and Excise Taxes
imposed upon Con Edison under Articles 9 and 9(A) of the Tax Law and which are
currently due, have been paid in full. And that all New York City General Corporation
Taxes, Gross Receipts Taxes and Excise Taxes, imposed upon Con Edison under the
New York City Administrative Code and which are currently due, have been paid in full.

9. That I make this Affidavit with the knowledge that Commonwealth will rely upon it in
issuing policies insuring title to the Premises.

10. As used herein, reference to the knowledge of the undersigned shall mean the actual

knowledge after due inquiry within the Company from records and personnel reasonably
deemed by the undersigned to have bearing on the facts set forth in this Affidavit.

By:

Swom to before me this
___dayof , 200_

Notary Public

-1V~
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Luyster Creek LLC
29-10 Hunters Point Avenue
Long Island City, NY 11101

June Y, 2001
Mr. Michael Buffa
Consolidated Edison Company of
New York, Inc.
Astoria LNG Facility
20™ Avenue and 31 Street
Astoria, New York 11105

Dear Mr. Buffa:

The June 20, 2000 letter from Chief Barbara, Chief of the Fire Prevention of the New
York City Fire Department addressed the proposed construction of an envelope factory
employing upwards of four hundred people next to the Con Edison LNG Facility in Astoria, New
York. In that letter, Chief Barbara indicated that “due to the potential hazard that such...(a)
paper factory may impose on adjacent exposures, it is our opinion that a risk analysis should be
conducted to determine what risk or interactive effects, if any, such facilities may have on each
other.” In addition to the proposed envelope factory, the proposed purchasers of the property
may develop portions of the parcel for any use permitted on Schedule A annexed hereto. This
letter also addresses those possible uses (collectively, “Other Uses™). In order to evaluate those
possible interactive effects, you have requested certain information for your consideration. In
response to your request, please be advised of the following:

1. What manufacturing processes are contemplated by the envelope manufacturer or
other users of this site?

The envelope manufacturer will take large rolls of paper and cut and fold the
paper into envelopes for sale to distributors. Any of the Other Uses on this
site will not engage in manufacturing processes.

2. What materials will be handled at this site?

The conversion of paper rolls into envelopes will not involve use of foams or
coating systems. The only plastics used in the creation of envelopes will be a
minimal amount of plastics for windows in some styles of envelopes. The
only adhesive, sealant or glue (collectively “Resins”) used in the creation of
envelopes will be a FDA resin. Inks used will be water based. Any of the
Other Uses on this site will be limited storage and sale of dry goods and
possibly ancillary food preparations and sales including open flame cooking
(but only with legally required fire control safety measures in place). Any
resin sales or storage will be in containers sealed by the manufacturer except
for small amounts of cleaning actually used for daily cleaning purposes.

¢



3. What types of materials will be used at this site?

The envelope manufacturer will use large rolls of paper for cutting and
folding into envelopes for sale to distributors. A warehouse facility may
store paints, cleaning fluids and other Resins as noted above, but same would
be sold or warehoused strictly within a non-combustible sprinklered
building.

4. What chemicals will be used at the facility?

The user does not anticipate utilizing any chemicals at this facility in its
conversion of paper rolis into envelopes. None of the Other Uses would use
chemicals, other than normal cleaning solutions as noted above.

5. What will be the construction classification of the proposed building?

All proposed buildings will be non-combustible and fully sprinklered. It is
anticipated that the proposed building which will be steel frame and concrete
walls, will have not less than a two hour fire-rating, i.e., New York City
Construction Class I-C.

6. What outside storage of flammables or combustibles is proposed? If there will be
outside storage, what fire protection will be provided?

There will be no outside storage of flammables or combustibles.

7. How many workers and customers will be in the envelope factory and other
establishments at any peak hour?

There will be no more than 200 workers in the factory in any one hour, while
it is anticipated that the Other Use establishments (in the aggregate) would
have no more than 110 employees during a peak hour. The factory will not
be open to general retail trade, so the number of customers in the factory at
any one time will be extremely limited. The Other use establishments (in the
aggregate) could have up to 500 customers at any one time.

I trust that this information is sufficient for you to prepare your report to the Fire
Department.

Sincerely yours,

LUYS CREEK LLC

By: /%ZW

Nathan F. Moser, Manager

642537.1



SCHEDULE K

Down Payment Escrow Agreement

ESCROW AGREEMENT

THIS AGREEMENT made and entered into as of the __ day of ,200_, by
and among CONSOLIDATED EDISON COMPANY OF NEW YORK, INC., a New York
corporation (“Seller”); LUYSTER CREEK LLC, a New York limited liability company
(“Purchaser””); and COMMONWEALTH LAND TITLE INSURANCE COMPANY (“Escrow
Agent”).

WITNESSETH:

WHEREAS, Seller and Purchaser entered into that certain Purchase Agreement (the
“Purchase Agreement”), made as of even date herewith, with respect to that certain property
located and more particularly described in Schedule “A” to the Purchase Agreement and made a
part hereof; and

WHEREAS, Purchaser and Seller desire that Escrow Agent hold the Down Payment as
required under the Purchase Agreement, in escrow pursuant to the terms hereof.

NOW, THEREFORE, in consideration of the premises and of good and valuable
consideration, the receipt and sufficiency whereof is hereby acknowledged, the parties covenant
and agree as follows:

Capitalized terms used herein but not defined herewith shall have the meanings
ascribed in the Purchase Agreement.

Purchaser and Seller hereby appoint Commonwealth Land Title Insurance
Company as Escrow Agent hereunder.

Purchaser has delivered to and deposited with Escrow Agent the amount of
DOLLARS (8 ), which
shall constitute the Down Payment as set forth n Section 2(a) of the Purchase Agreement. The
Escrow Agent agrees to immediately deposit said funds in an interest bearing account and to
hold and disburse said funds, and any interest earned thereto, as hereafter provided.

Upon written notification from Purchaser and Seller that the contemplated sale is
to be consummated, Escrow Agent shall deliver the Down Payment and any accrued interest to
Seller to be applied to the Purchase Price on the Closing Date. The Purchaser’s Federal
Taxpayer Identification Number is

Upon written notification from Purchaser and Seller that the contemplated sale
shall not take place, Escrow Agent shall deliver the Down Payment and any accrued interest to
Purchaser or Seller in accordance with the Purchase Agreement.

-Vi-



The parties acknowledge that in relation to the escrow, Escrow Agent is acting
solely at their request and for their convenience, that Escrow Agent shall not be deemed to be
the agent of either of the parties, and that Escrow Agent shall not be liable to either of the
parties for any act or omission on its part unless taken or suffered in bad faith or willful
disregard of this Agreement or involving gross negligence. Seller and Buyer shall, jointly and
severely, indemnify and hold Escrow Agent harmless from and against all costs, claims and
expenses, including reasonable attorneys fees, incurred in connection with the performance of
Escrow Agent’s duties hereunder, except with respect to acts or omissions taken or suffered by
Escrow Agent in bad faith, willful disregard of this Agreement or involving gross negligence on
the part of Escrow Agent.

In any event of a dispute between any of the parties hereto, Escrow Agent shall
tender unto the registry or custody of any court of competent jurisdiction sitting in New York
County in the State of New York, all money in its hands held under the terms of this
Agreement, together with such legal pleading as is appropriate and thereupon be discharged.

IN WITNESS WHEREOF, the undersigned have caused this Agreement to be duly
executed and its seal to be affixed hereto as of the day and year first above written.

SELLER:

CONSOLIDATED EDISON COMPANY OF NEW
YORK, INC.
a New York corporation

By:

Name:
Title:

PURCHASER:

LUYSTER CREEK LLC
a New York limited liability company

By:

Name:
Title:

ESCROW AGENT:

COMMONWEALTH LAND TITLE INSURANCE
COMPANY

By:

Name:
Title:
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Schedilo 1

fort 1

NYO971425
LETTERS PATENT AT Book No. 54 Page 28

The People of the State of New York, by the Grace of God Free and Independent, TO
ALL TO WHOM THESE PRESENTS SHALL COME, GREETING:

KNOW YE, that pursuant to a resolution of the Commissioners of our Land office,
dated December 18, 1903 and April 28, 1904 and for the purpose of granting and
conveying a restricted beneficial enjoymentinsandstoghedandssunderswaterandbetiieeh:

PR oWt khiereinafter;desttibedsgo The Astoria Light, Heat and Power
Company the owner of the adjacent uplands and for no other object or purpose
whatsoever, and with the reservations and upon the conditions hereinafter expressed, we
have given and granted, and by these presents, do give and grant unto The Astoria Light,
Heat and Power Company. its successors and assigns the land under water and between
high and low water mark, described as follows, to wit:

All that certain piece or parcel of land under waters of the East River or Luyster
Creek in front of and adjacent to upland of the grantee herein, in the Borough of Queens,
in the County of Queens in the City of New York and State of New York, described as
follows

Beginning at a point in the Pier and Bulkhead Line established by the War
Department, 1891, on the westerly side of Luyster Creek. and in the easterly line of the
lands under water granted to The Astoria Light, Heat and Power Company, December 12.
1899. which point is distant seven hundred and eighty feet northerly from the northerly
line of Riker avenue produced. measured on a line at right angles thereto, and distant six
hundred feet westerly from the westerly line of Blackwell Street, measured on a line at
right angles thereto, thence northerly and westerly along said Pier and Bulkhead line as
the same bends and along the said granted Iands two thousand five hundred and fifty feet
to the lands under water adjacent to Lawrence Point granted to Edward J. Woolsey,
October 6, 1873, and now owned by the grantee herein; thence north twenty degrees east
and along said granted lands six hundred and ten feet to the Pier and Bulkhead line,
established by the War Department in 1903, for the easterly shore of the East River at
Lawrence Point; thence along said line of 1903, south sixty seven degrees fifty nine
minutes east seven hundred and forty feet to its point of intersection with the lands under
water adjacent to Berrian Island, granted to Edward J. Woolsey. October 6, 1873, now
owned by the grantee herein; thence south twenty one degrees thirty minutes west and
along said granted lands three hundred and ten feet to the Pier and Bulkhead line of
Berrian Island established 1891, which lir2 is also the westerly boundary line of lands
under water adjacent to Berrian Island grant.d to The Astoria Light, Heat and Power
Company December 12, 1899; thence in a southerly direction and along said Pier and
Bulkhead line of 1891, as the same bends and along said granted lands five hundred and
ten feet to the lands under water granted to Edward J. Woolsey aforesaid. now owned by
the grantee herein, thence along the said granted lands the following courses and
distances:

South twenty-one degrees thirty minutes west one hundred and sixty feet: south
thirty-eight degrees thirty minutes east two hundred and fifteen feet; north forty-five



degrees east one hundred and twenty nine feet to the Pier and Bulkhead line as
established by the War Department, 1891, for the northeasterly side of Berrian creek,
which line is also the southerly and westerly boundary of the lands under water adjacent
to Berrian Island granted to The Astoria Light, Heat and Power Company December 12,
1899; thence southerly and easterly along said Pier and Bulkhead line of 1891, as same
bends and along said granted lands one thousand eight hundred feet to lands under water
granted to Edward J. Woolsey, aforesaid. and now owned by the grantee herein; thence
south nine degrees thirty minutes west and along said granted lands fifteen feet to the Pier
and Bulkhead line established 1903; thence north seventy-six degrees eleven minutes
west and along said Pier and Bulkhead line of 1903, three hundred and fifty feet to the
point or place of beginning. containing twenty-one acres and fifty two hundredths of an
acre. '

These letters patent are issued however subject to such right, title and interest as the
City of New York has under the provisions of its charter lands under water in front of
projected streets. if any such there be. and such right, title and interest, if any are excepted
from this grant and reserved to said city.

This grant 1s made and accepted upon the express covenant, terms and conditions that
the City of New York may at any time hereafter acquire the interest in the premises
herein described, which the patentee may have acquired under or by virtue of this patent
\ upon paying to the patentee, its successors or assigns the amount paid by said patentee to

the State for said interest in said premises, together with the expenses necessarily incurred
by the patentee for the acquiring of such patent which are hereby fixed at the sum of
$350. and also the value of the improvements on said premises and all damages, if any
there be, to the improvements on the contiguous property of the patentee. or may acquire

\the interest acquired under this patent to a part or portion of said premises upon paying to
the patentee, its successors or assigns the proportionate share of the amount paid by such
patentee to the State for such interest in such part or portion and a proportionate part of
said expenses, together with the value of the improvements on the portion thereof
acquired at the time The City of New York shall acquire title to such interest and also all
damages. if any there be. to the improvements upon the contiguous property of the
patentee not acquired by The City of New York, as shall be occasioned by the division of
the herein described premises; and that the patentee. it successors or assigns, shall not
jdemand. claim or be entitled to receive any further. other or greater compensation for any
interest it may have acquired under or by virtue of this patent in or to said premises or in
or to the part or parcel thereof so taken by the City of New York.

—And it is further covenanted and agreed in case of a violation or breach of the
- foregoing covenants, terms and conditions in any manner on the part of the said grantee ,

its successors or assigns, then the estate hereby granted shall terminate and these letters
patent shal] become null and void, and the People of the State of New York may re-enter
into and become possessed of said premises hereby granted and every part and parcel
thereof. These letters patent are issued for the following purposes: To enclose said land
under water by a substantial wall. and to fill in the same wall with solid filling and to
erect thereon docks for landing and unloading of such boats as the depth of the water will
permit and also to erect such other buildings and structures as may be necessary for the



grantee’s business of landing such other supplies and manufacturing gas therefrom on its
property in that vicinity.

Excepting and reserving to all and every the said people . the full and free right liberty
and privilege of entering upon and using all and every part of the above-described
premises in as ample a manner as they might have done had this power and authority not
been given, always excepting such parts thereof as are actually occupied and covered by
structures, docks or buildings of a substantial character. and such parts of said premises as
have been actually filled in and reclaimed from Jow or marsh land: provided that unless
the improvements above named are completed within five years from the date of these
presents this grant shall cease and determine and become null and void.

In testimony Whereof. We have caused these our Letters to be made Patent and the
Great Seal of our said State to be hereunto affixed.

Benjamin B. Odell, Jr., Governor or our said State at our City of Albany, the twelfth
day of May in the year of our Lord one thousand nine hundred and four.
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EXHIBIT A

Declaration of Easement Part 1

Part 1: Con Ed Standard Form.
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[Draft-2/23/00]

DECLARATION OF EASEMENTS AGREEMENT

By and Between

CONSOLIDATED EDISON COMPANY OF NEW YORK. INC.

and

Dated as of

Address:

Record and Return to:

Consolidated Edison Company of New York, Inc.
4 |rving Place, Room 1810S
New York, New York 10003
Attn: Candida L. Canizio, Esq.
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This DECLARATION OF EASEMENTS AGREEMENT (including the
Exhibits and Schedule is herein called. this "Agreement") dated as of
by and between CONSOLIDATED EDISON
COMPANY OF NEW YORK. INC., a New York corporation ("Seller") having an
office at 4 Irving Place, New York New York 10003 and
having an office at
("Buyer”) and collectively with Selier, the

“Parties”).
WITNESSETH:
fr s«l:-;eL
WHEREAS, the Parties have entered ifto a Purchase
Agreement dated as of (the*SaleAgreement") for the sale to

Buyer of the property described therein owned by Seller (the "Buyer Parcel");

WHEREAS, Seller intends to continue to [description of activity to be
provided] (M*m’)

ondhg
WHEREAS, pursuant to the Sale l)g{eement. Seller and Buyer have
agreed that Seller may retain ownership!to certain designated equipment,

fixtures, assets and facilities on Buyer Parcell(the 'Sell ities™)-
7 ot st 1D omed poﬂ'm > 2 B Pared—,
WHEREAS, Buyer Parcel is more f scrl ed on Exhibit A '

attached hereto and on the Plan (herein defined) attached to Exhibit A;

WHEREAS, following the consummation of the purchase and sale
transaction contemplated by the Sale Agreement, Seller will retain ownership of
Seller's Facilities in, on, under, adjoining or affecting Buyer Parcel and the
improvements (if any) thereon; -

WHEREAS, the Parties desire to describe certain easements reserved by
Seller to permit Seller to retain ownership and access to Seller's Facilities that,
following consummation of the purchase and sale transaction contemplated by
the Sale Agreement, will be located in, on, under, adjoining or affecting Buyer
Parcel.

NOW, THEREFORE, in order to carry out the transactions contemplated
by the Sale Agreement and this Agreement. and in consideration of the mutual
representations, covenants and agreements hereinafter set forth, and intending
to be legally bound hereby, the Parties agree as follows:



ARTICLE |

Definitions

SECTION 1.01. Generally. All capitalized terms used herein shall have
the meanings ascribed to them in the Sale Agreement unless otherwise defined

in this Agreement.

SECTION 1.02. Definitions. As used in this’ Agreement. the following
terms shall have the following meanings:

"Agreement” shall have fhe meaning set forth on page 1.
"Buyer" shall have the meaning set forth on page 1.

"Buyer Parcel" shall have the meaning set forth on page 1.
"Casualty" shall have the meaning set forth in Section 5:01.

"Curing Party" shall have the meaning set forth in Section 4.02.

"Defaulting Party" shall have the meaning set forth in Section 4.02.

o bz \(LAL%ZMGQ l
‘v covern” < "Easement” means any right, interest or easement reserved to Seller with
Lot Tuner ¢ respect to Buyer Parcel under this Agreement.

(O W’\'/"" &\\&J "Easement Area" means the area on. above or below the surface of the

ground within which are located Seller's Facilities for which an Easement is
reserved hereunder. For those Easement Areas specifically described on the
Plan, the Easement Area shall consist of the space described on Exhibit A
(provided. however, that any conflict between the description on Exhibit A and
the actual location of the Easement Area shall be resolved in favor of the actual
location of the Easement Area) and for those Easement Areas not described on
Exhibit A. the Easement Area shall consist of (i) the space actually occupied by a
particular Seller's Facility and (ii) the additional space immediately adjacent on
either side of such Facility that is reasonably necessary for access to the Seller's
Facility for purposes of exercising the Easements.

“Easement for Ingress and Egress" shall have the meaning set forth in
Section 2.01.

"Entry Rights" means rights of Seller as necessary or desirable to exercise

I
Qg\\%its rights (including Self-Help Rights) under this Agreement, to maintain, repair,
\Eﬂ“ replace, substitute or construct Seller's Facilities or to erect additional Seller's

Facilities on Buyer Parcel which may be located adjacent to, above, under or



within an Easement Area; provided that such rights shall be exercised in
accordance with Section 4.07.

( ‘ M;(gg\\yul — "Facility* means the Seller's Facilities, and "Facilities" means the Seller's
Facilities.

"Mortgagee" meaghs the holder. from time to time. of a mortgage on all or

any portion of the-B
"Parties" shall have the meaning set forth on page 1

"Permittee” means the Seller and those claiming by, through or under it
and its respective officers, directors, trustees, employees, agents, contractors,
subcontractors. customers, visitors, invitees and licensees.

\ ——> "Plan" means that certain map attached to Exhibit A prepared by
Wik and dated '

“Reimbursement Rights" means. the rights of a Curing Party which has
exercised its Self-Help Rights (as defined below'). to collect from the Defaulting
Party the reasonable costs and expenses actually expended by the Curing Party
in exercising its Self-Help Rights, including reasonable attorneys' fees.

"Sale Agreement" shall have the meaning set forth on page X_____. ]

"Self-Help. Rights" shall have the meaning set forth in Section 4.02.
"Seller" shall have the meaning set forth on page % .

—» "Seller's Facilities" means those facilities reserved by and for Seller in a

o 2 e certain deed between Buyer and Seller attached hereto as Exhibit B which
LM,‘L___Ifacilities are located in or on an Easement Area and further described on

Schedule 2.01(a).

‘Taking" shall have the meaning set forth in Section 5.03.

ARTICLE Il ?—Lmrrex AAA W Wﬂ

Reserved Easements

SECTION 2.01. Seller's Easements. Buyer acknowledges that, as a
result of the Closing pursuant to the Sale Agreement, Seller has reserved
ownership to the Facilities described on Exhibit B to the Deed and reserved the

following rights and Easements:




(a) Easement for Seller's Facilities. Seller has the exclusive right and
.//b&JGkEasement over Buyer Parcel for the purposes described in Schedule 2.01(a)
\_M‘L_—- attached hereto. The Easements reserved in the Deed and described herein

include the right to take such other actions as may be reasonably necessary for
the full exercise of the Easement rights specified in Schedule 2.01(a).

(b) Easement for Access. The right and Easement to use, and to
permit its Permittees to use, in common with Buyer all walkways, parking areas,
driveways and accessways now or hereafter located on the Buyer Parcel, in
accordance with the terms hereof (including any requirements set forth therein

Mﬂ%‘ requiring Seller to obtain a Buyer escort prior to gaining access to Buyer Parcel),

L__t__&.l.for pedestrian and vehicular access, ingress and egress to and from the

Easement Areas and the Seller's Facilities, including the passage of motor

vehicles of every kind and nature into, out of, on, over and across such portions

(:“-\'.,\A’z_ of the Buyer Parcel for access to and from the Easement Areas and the Seller's
Facilities, to the extent required for the exercise of the Easements reserved to
Seller under Section 2.01(a) above.

Ses. ctfacked

(c) Reservation Of Rights. Without in any way limiting the rights of
Buyer as the fee owner of the Buyer Parcel, there are hereby reserved to Buyer
all rights in and to the Easement Areas located on the Buyer Parcel. to the extent
such rights are not inconsistent with and do not matenally interfere with the use
of the Easement Areas by Seller and the exercise by Seller of the Easements
herein set forth. Buyer shall have the right to change the location of Easement
Areas in accordance with the provisions of Section 4.09.

SECTION 2.02. Condition of Easement Areas. The rights and
Easements herein described are subject to any existing state of facts affecting
the respective Easement Areas, and the Buyer makes no representation,
covenant or warranty as to the condition of any such Easement Area. .

ARTICLE il

Term of Easements; Abandonment

SECTION 3.01. Term. Unless expressly set forth herein, all Easements
described herein shall be perpetual; provided, however. that all rights with
respect to a particular Easement Area shall expire and terminate upon the
expiration of sixty days following the total, or substantially total. removal.
demolition. or destruction of the Facility with respect to which such Easement
Area was established, unless (a) prior to the expiration of such sixty-day period,
Seller notifies the owner of the servient estate that the Seller intends to restore or
reconstruct such Facility and (b)such restoration and reconstruction is



expeditiously corimenced and prosecuted to compiletion. In the event of such
restoration or regonstruction, the Parties agree to record in the Office of the City
Register, Brenax|County, a continuance or extension of this Agreement with
respect to any Easement which would otherwise have been subject to
termination pursuant to this Section 3.01, in order to confim of record the
continuance of such Easement.

SECTION 3.02. Abandonment. The cessation of use or operation of a
Facility shall not be deemed an abandonment thereof resulting in a termination of
such Easement. unless Seller, upon receipt of a notice from the owner of the
servient estate. fails. within a period of sixty days following the receipt of such
notice. to affirm. by notice to the owner of the servient estate, its intention to
continue use and operation of the Facility. Seller shall not be required to provide
such notice of affirmation more often than once in every twelve month period with

respect to any of Seller's Facilities.
P y — lepl $1 09
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SECTION 4.01. Maintenance Obligation. Buyer shall, at its sole cost and
expense. with respect to each Easement Area located on or within Buyer Parcel
(i) maintain the surface and subsurface of the improved portions of the Easement
Area in good repair and condition. (ii) keep the Easement Area reasonably free of
obstructions (including, without limitation, snow and ice) and adequately
illuminated and (iii) maintain the security of the Easement Area. As used in this
Section 4.01, the term 'maintain" shall include repair and/or replacement, to the
extent applicable. '

SECTION 4:02. Failure to Maintain. If a Party (the "Defaulting Party")
fails to perform any obligation set forth herein. the other Party (the "Curing
Party™) shall have the right to perform the actions which the Defaulting Party
failed to perform in accordance with this Agreement (the "Self-Help Rights") and
shall be entitled to Entry Rights and Reimbursement Rights with respect thereto.
Notwithstanding the foregoing. Self-Help Rights may only be exercised after
failure of the Defaulting Party to perform any actions required to be performed
pursuant to this Agreement (i) if no emergency exists. within thirty days after
notice from the Curing Party, or if such failure is not curable within said period.
within such longer period as is reasonably necessary to cure such failure.
provided the Defaulting Party begins to cure such failure within such thirty-day
period and thereafter diligently prosecutes the same to completion; and (ii) in any
emergency situation, immediately upon written or (notwithstanding any other
provisions of this Agreement) verbal notice, if prior notice is practicable, or. if
such notice is not practicable. then without giving prior notice to the Defaulting




Party, provided that the Curing Party shall. in such circumstances, give the
Defaulting Party notice thereof as soon thereafter as practicable. All work to be
performed by the Curing Party so acting under the provisions of this Agreement
shall be performed in accordance with Section 4.07.

SECTION 4.03. Use of Easement Area During Construction or
Maintenance. During the performance of any construction or maintenance work
by Buyer on Buyer Parcel, Seller shall have the right at its own risk, to use any
affected Easement Areas for the purposes contemplated herein; provided,
however, that each Party shall cooperate to keep such Easement Area
reasonably free of obstructions. and the Parties shall implement such other
safety and similar measures as may be required by an applicable legal
requirements imposed by any federal, state or municipal government, agency or
commission having jurisdiction over the construction, property or the work (the
“Applicable Legal Requirements”).

SECTION 4.04. General Use_Conditions. Seller shall not use an
Easement Area in such a manner so as to reduce. injure, overioad, deface, harm
or impair the applicable Easement Area. Any damage caused by Seller or its
Permittees in violation of this provision shall be promptly repaired by Seller, or
whose Permittees caused, such damage.

SECTION 4.05. Compliance with Law. Seller shall use the Easement
Areas in accordance with Applicable Legal Requirements.

SECTION 4.06. Notification of Proposed Activity. Whenever a proposed
activity of a Party is reasonably expected to have an adverse impact on the use
of an Easement Area by the other Party, the Party proposing such activity shall
notify the other Party of such proposed activity reasonably in advance. so that
the other Party may implement reasonable measures designed to mitigate the
impact thereof. This notification requirement shall apply in all cases, including
emergencies, provided that in the case of emergency, the notice given shall be
such notice as is reasonably practicable under the circumstances.

SECTION 4.07. Performance of Work. All work to be performed under
this Agreement by Seller in or affecting the Easement Areas on Buyer Parcel (i)
shall not impair the structural integrity of any improvement situated on Buyer
Parcel; (ii) shall not be undertaken until the Selier shall have procured and paid
for all required Permits; (iii) shall be performed in accordance with Applicable
Legal Requirements: (iv) shall be performed by contractors fully insured, licensed
(to the extent required by Applicable Legal Requirements) and competent to do
the work being undertaken and (v)shall be diligently prosecuted to completion.
During any construction or reconstruction work, the construction site shall be kept
in an orderly, clean and safe condition. The Seller shall pay when due all claims
for iabor performed for Seller or material furnished to Seller and shall not permit
any mechanics' or materialmen's lien to attach, and if any such liens do attach,



the Seller shall immediately notify the other Party and bond such liens in
accordance with any applicable statutory provision.

Notwithstanding anything in this Section 4.07 or any other section to the
contrary, under no circumstances will Seller be found in breach of this Section
4.07 or any other section as a result of future construction or a change to the
manner of use of Buyer Parcel.

SECTION 4.08. Notice of Entry. Whenever Seller shall intend to enter
upon an Easement Area to perform any work, the Seller shall give twenty-four
hours advance verbal notice thereof to the other Party. Notwithstanding the
foregoing. in the case of an emergency, Seller may enter upon an Easement
Area.

'wﬂ: _ «— SECTION 4.09. Relocation of Easement Areas. Buyer may. upon not
an, less than ninety (90) days' notice to the Seller. elect to change the location of all

M Wor any portion of the Easement Areas. provided that any such relocation shall not
deprive Seller of the practical realization of the benefits of such Easement nor

Gon interfere with Seller's electrical transmission or distribution operations. The
M»QD‘;'@E aforesaid notice shall specify the effective date of such relocation. Any such
relocation must be approved in writing by Seller. Any such relocation shall occur
at the sole cost and expense of the owner of the Buyer Parcel. Further. Buyer
shall be responsible for any consequential or indirect costs incurred by Seller as
a result of Buyer's relocation of the Easement Area (including. but not limited to,
engineers' and attorneys' fees). Any relocated Easement shall be subject to all
of the terms, covenants and conditions of this Agreement. Upon the relocation of
any Easement Area pursuant to the terms of this Section 4.09. Seller shall

execute and deliver to the Buyer such documents in recordabie form as Buyer
shall require to evidence the release and/or relocation thereof.

ARTICLE V

Casualty: Condemnation

R SECTION 5.01 Restoration Work. Should Seller elect to repair or restore
B 4 4|(,4 Facilities damaged or destroyed by fire or other casualty ("Casualty"), Seller shall
—“—4‘;’5’— commence the repair or restoration as expeditiously as is practicable in the
circumstances and not later than 90 Business Days after receipt of insurance
proceeds, provided that the failure to receive such insurance proceeds shall in no
event excuse a Seller electing to restore Facilties from its obligation
expeditiously to commence the repair or replacement of such Facilities. All repair
or restoration shall be diligently prosecuted to completion in accordance with the
standards of work and other requirements set forth in Section 4.07.




. SECTION 5.02 Failure to Restore. If Seller elects not to repair or restore
'm“- a Facility following.a Casualty. Seller shall notify the other Party of such election,
l—-ﬁ————— whereupon. if the damage to the Facility is total or substantially total. the
Easement with respect to such Facility shall cease and terminate. Seller may. in
its sole discretion. elect to remove the Facility or abandon it in place.

SECTION 5.03. Condemnation. In the event that a Parcel or a portion
bu‘taﬁgd[e\}hereof containing an Easement Area shall be taken by any Governmental
Mw«f‘l’ Authority in the exercise of the power of eminent domain (each, a "Taking" with
(en ) the term "Taken" construed accordingly), each affected Easement granted
A hereunder shall terminate. to the extent affected by such Taking, as of the date
Gom ol the Buyer is divested of title. unless the instrument of Taking expressly provides
"\  otherwise, and the award attributable to such Taking shall, if not separately
Y"“‘\M’ taulawarded to the Parties with respect to their separate interests in the Parcel by
Qv the condemning authority, be -equitably allocated between the Parties, as their
respective interests may appear. The control of the condemnation proceeding
shall always be vested in Buyer. Nothing herein shall preclude the Party affected
from pursuing any claims against the condemning authority with respect to any
Facilities taken or the costs of relocation. and all awards with respect to such
Facilities or costs shall be the exclusive property of such Party.

MWT

ARTICLE VI

Miscellaneous Provisions

SECTION 6.01 Effectiveness. This Agreement shall only become
effective upon the consummation of the Closing and. prior to such time. shall
have no force or effect if the Sale Agreement is terminated for any reason prior to
the Closing, then this Agreement shall also automatically terminate and be of no
further force or effect.

SECTION 6.02. Force Majeure. (a) Notwithstanding anything in this
Agreement to the contrary, neither Party shall have any liability or be otherwise
responsible to the other for its failure to carry out its obligations, with the
exception of any obligation to pay money, under this Agreement if and only to the
extent that it becomes impossible for either Party to so perform as a resuit of any
Force Majeure Event.

(b) If a Party shall rely on the occurrence of a Force Majeure
Event as a basis for being excused from performance of its obligations under this
Agreement, then the Party relying on such occurrence shall (i) provide prompt
written notice of such Force Majeure Event to the other Party giving an estimate
of its expected duration and the probable impact on the performance of its
obligations hereunder, (ii) exercise its reasonable best efforts to continue to




perform its obligations under this Agreement, (iii) expeditiously take reasonable
action to correct or cure the Force Majeure Event (provided that settlement of
strikes or any other labor disturbance will be completely within the sole discretion
of the Party affected by such strike or labor dispute), (iv) exercise its reasonable
best efforts to mitigate or limit damages to the other Party and (v) provide prompt
notice to the other Party of the cessation of the Force Majeure Event.

SECTION 6.03. Default and Remedies. in the event that a Party defaults,
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breaches or otherwise fails to perform any obligation of such Party under this

V““’b( “‘Q)‘Agreement the other Party shall have the right to exercise its Self-Help Rights

(and shall be entitled to correlative Reimbursement Rights in connection
therewith) without any requirement to pursue or exhaust any other remedies
available to such Party under the Sale Agreement. The Seller shall have the
right. following notice to the other Party. to take such action as it may deem
necessary or advisable, including payment of any delinquent Taxes. to prevent a

m.mf;t" wm sfforeclosure for nonpayment of Taxes or other action by a Governmental Authority

hat might affect its Easement or rights hereunder and any such action shall be

loardonmestldeemed an exercise of Self-Help Rights (and accordingly, give rise to correlative

eimbursement Rights).
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SECTION 6.04. Mortgagees' Status. This Agreement shall be superior to
rany mortgages or other instruments evidencing security for indebtedness granted
by Buyer from time to time with respect to Buyer Parcel. Accordingly, Buyer
agrees to obtain and deliver to Seller such documents and instruments, in
recordable form, as may be reasonably necessary or requested by Seller from
time to time to evidence and confirm the subordination of any such mortgages or
other security instruments to the provisions of this Agreement.

<——_ SECTION 6.05. Estoppel Cettificate. Seller agrees, within ten (10) days
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after written request by the other, to execute, acknowledge and deliver to and in
favor of any present or proposed lender, Mortgagee, ground lessor, purchaser,
tenant or the like of all or any part of Buyer's Parcel, an estoppel certificate, in a
form reasonably satisfactory to such lender, Mortgagee, ground lessor,
purchaser, tenant or the like. stating. among other things: (i) whether this
Agreement is in full force and effect; (i) whether this Agreement has been
modified or amended and, if so, identifying and describing any such modification
or amendment; (iii) whether there are any sums then due and owing under this
Agreement from either Party to the other, and if so. specifying the amount thereof
and reason therefor: and (iv) whether the Seller knows of any default (or event
which, with the passage of time, the giving of notice. or both. would constitute a
default) on the part of the other Party, or has any outstanding claim against the
other Party arising under this Agreement and, if so. specifying the nature of such
default or claim.

<«—— SECTION 6.06. No Dedication. Nothing contained in this Agreement
shall be deemed to be a gift or dedication of any portion of either Buyer's Parcel
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or Seller's Facilities or Easement Area to the general public or for any public use
or purpose whatsoever, or be deemed to create any rights or benefits in favor of
any municipality, public authority or official thereof, it being the intention of the
Parties that this Agreement be for the exclusive benefit of the owner or owners,
from time to time, of the Parcels. or any part thereof, and those claiming under
them.

SECTION 6.07. Covenants Running With Land. The benefits and
burdens, rights and obligations, Easements and restrictions created by this
Agreement shall be appurtenant to and run with and burden and be binding upon
Buyer's Parcel, and shall inure to the benefit of and be binding upon Seller and
Buyer and those claiming by, through, or under them. The covenants,
agreements, terms, provisions and conditions of this Agreement shall bind and
benefit the successors in interest (as owners of the Seller's Facilities and Buyer
Parcel, respectively, whether by sale, foreclosure or otherwise) of the Parties
with the same effect as if mentioned in each instance when a Party is named or
referred to, it being understood and agreed that upon any transfer of ownership
(whether by sale. foreclosure or otherwise) of all or any part of the Seller's
Facilities and the Buyer Parcel, as the case may be, each such successor in
interest shall, thereupon and thereafter assume, and perform and observe. any
and all of the obligations of its predecessors in interest under this Agreement.
Notwithstanding the foregoing, (a) each Party shall use reasonable efforts to
cause any such successor in interest to execute an agreement in recordable
form pursuant to which such successor in interest shall assume any and all
obligations of its predecessors in interest under this Agreement: provided,
however, that the failure to obtain any such agreement shall not detract from the
provisions of the previous sentence, and (b) no such predecessor in interest shall
be released from its liabilities and obligations under this Agreement (whether

. ansing before or after any' such transfer of ownership) without the pror written

consent of all of the other Parties.

SECTION 6.08. Assignment: No Third Party Beneficiaries. (a) This
Agreement and all of the provisions hereof shall be binding upon and inure to the
beneﬂt of the Parties and their respective successors and perrnitted assigns but
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00 ,wi\— A § shall be assigned by either Party, including by operation of law, wrthou he prior
™Written consent of the other Party. except (i) in the case o sller and its
+lsa rgv pemitted successors and assigns, (A) to an Affiliate of Selief or a third party in
vund gnda. connection with the transfer of any part of Sellers—electrical transmission or
Lard electrical distribution systems and (B) to_aTending institution or trustee in
tar paiiso connection with a pledge or granting of-a security 'interes_t in all or any part of the
dral R Seller's electrical transmissioa—or electrlc_al dlstrrbutlon systems. and this
hawt Agreement and (i) in the-case of Bgyer and rts permrtted SuUCCessors or assigns.
\/qud‘*b (A) to an Affiliate ef Buyer or a third party in connection with the transfer and
conveyance-of the Buyer Parcel to such Affiliate or third party and (B) to a
‘:;‘“?"“mi ending-stitution-ertrustee-inconnection-with-a-pledge-or-granting-ef-a-seeurty
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—interest-in-the-Buyer-Parcel—and-this-Agreemeat; provided, however. that no

assignment or transfer of rights or obligations by either Party or their respective

permitted successors and assigns shall release any of the foregoing from the full

liabilities and the full financial responsibility provided for under this Agreement.

unless and until the transferee or assignee shall agree in writing to assume such

obligations and duties and the other Party has consented in writing to such

release and assumption, subyedt o Sedion £ % oy 0iF € o tho Purdaae ,gyymwﬁ re.,
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(®)  Nothing in this Agreement is intended to confer upon any ol

other person except the Parties any nghts or remedies hereunder or shall create .
any third party beneficiary rights in any person.

SECTION 6.09. Notices. Unless otherwise specified herein, all notices
and other communications hereunder shall be in writing and shall be deemed
given (as of the time of delivery or. in the case of a telecopied communication. of
confirmation) if delivered personally, telecopied (which is confirmed) or sent by
overnight courier (providing proof of delivery) to the Parties at the following
addresses (or at such other address for a Party as shall be specified by like
notice):

(a) if to Seller, to:
Consolidated Edison Company of New York. Inc.
4 Irving Place. Room 1810S
New York. NY 10003
Telecopy No.: (212) 677-0601
Attention:  General Counsel

(b) if to Buyer. to:

with a copy to:

SECTION 6.10. Extension: Waiver. Either Party may (i)extend the time
for the performance of any of the obligations or other acts of the other Party or
(ilwaive compliance by the other Party with any of the agreements or conditions
contained in this Agreement. Any agreement on the part of a Party to any such
extension or waiver shall be valid only if set forth in an instrument in writing
signed on behalf of such Party. The failure of a Party to this Agreement to assert
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any of its rights under this Agreement or otherwise shall not constitute a waiver of
such rights.

SECTION 6.11. Amendment and Modification. This Agreement may be
amended, modified or supplemented only by an instrument in writing signed on
behalf of each of the Parties.

_ SECTION. 6.12. Governing Law. This Agreement shall be governed by
and construed in accordance with the laws of the State of New York (regardless
of the laws that might other wise govern under applicable principles of conflicts of
law).

SECTION 6.13. Counterparts. This Agreement may be executed in two
or more counterparts. each of which will be deemed an original. but all of which
together shall constitute one and the same instrument.

SECTION 6.14. |Interpretation. When a reference is made in this
Agreement to an Article, Section. Schedule or Exhibit. such reference shall be to
an Article or Section of or Schedule or Exhibit to. this Agreement unless
otherwise indicated. The table of contents and headings contained in this
Agreement are for reference purposes only and shall not affect in any way the
meaning or interpretation of this Agreement. Whenever the words “include”,
“includes” or "including” are used in this Agreement. they shall be deemed to be
followed by the words "without limitation". The words “hereof". "herein" and
"hereunder" and words of similar import when used in this Agreement shall refer
to this Agreement as a whole and not to any particular provision of this
Agreement. All terms defined in this Agreement shall have the defined meanings
when used in any certificate or other document made or delivered pursuant
hereto unless otherwise defined therein. The definitions contained in this
Agreement are applicable to the singular as well as the plural forms of such
terms and to the masculine as well as to the feminine and neuter genders of such
term. Any agreement, instrument, statute, regulation, rule or order defined or
referred to herein or in any agreement or instrument that is referred to herein
means such agreement, instrument, statute, regulation, rule or order as from time
to time amended, modified or supplemented, including (in the case of
agreements or instruments) by waiver or consent and (in the case of statutes,
regulations, rules or orders) by succession of comparable successor statutes,
regulations, rules or orders and references to all attachments thereto and
instruments incorporated therein. References to a person are also to its
permitted successors and assigns.

SECTION.6. 15. Jurisdiction and Enforcement.

(@) Each of the Parties irrevocably submits to the exclusive jurisdiction
of (i) the Supreme Court of the State of New York, New York County and (ii) the
United States District Court for the Southern District of New York, for the
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purposes of any suit, action or other proceeding arising out of this Agreement or
any transaction contemplated hereby. Each of the Parties agrees to commence
any action, suit or proceeding relating hereto either in the United States District
Court for the Southemn District of New York or, if such suit, action or proceeding
may not be brought in such court for jurisdictional reasons, in the Supreme Court
of the State of New York. New York County. Each of the Parties further agrees
that service of process, summons, notice or document by hand delivery or U.S.
registered mail at the address specified for such Party herein (or such other
address specified by such Party from time to time pursuant to the terms hereof)
shall be effective service of process for any action, suit or proceeding brought
against such Party in any such court. Each of the Parties irrevocably and
unconditionally waives any objection to the laying of venue of any action, suit or
proceeding arising out of this Agreement or the transactions contemplated
hereby in (i) the Supreme Court of the State of New York, New York County. or
(i) the United States District Court for the Southern District of New York, and
hereby further irrevocably and unconditionally waives and agrees not to plead or
claim in any such court that any such action. suit or proceeding brought in any
such court has been brought in an inconvenient forum.

(b) The parties agree that ireparable damage would occur in
the event that any of the provisions of this Agreement were not performed in
accordance with their specific terms or were otherwise breached. It is accordingly
agreed that the Parties shall be entitled to an injunction or injunctions to prevent
breaches of this Agreement and to enforce specifically the terms and provisions
of this Agreement, this being in addition to any other remedy to which they are
entitled at law or in equity.

SECTION 6.16. Entire_Agreement. This Agreement and the Sale
© Agreement, including the Exhibits. Schedules, documents, certificates and
instruments referred to herein or therein embody the entire agreement and
understanding of the Parties in respect of the transactions contemplated by this
Agreement. There are no restrictions, promises, representations, warranties,
covenants or undertakings other than those expressly set forth or referred to
herein or therein. This Agreement and the Sale Agreement supersede all prior
agreements and understandings between the Parties with respect to the
transaction contemplated by this Agreement.

SECTION 6.17. Severability. If any term or other provision of this
Agreement is invalid. illegal or incapable of being enforced by any rule of law or
public policy, all other conditions and provisions of this Agreement shall
nevertheless remain in full force and effect. Upon such determination that any
term or other provision is invalid, illegal or incapable of being enforced, the
Parties shall negotiate in good faith to modify this Agreement so as to effect the
original intent of the Parties as closely as possible to the fullest extent permitted
by applicable law in an acceptable manner to the end that the transactions
contemplated hereby are fulfilled to the extent possible.

-
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SECTION 6.18. Conflicts. In the event of any confiict or inconsistency
between the terms of this Agreement and the terms of the Sale Agreement. the
terms of the Sale Agreement shall prevail.

IN WITNESS WHEREOF, the Parties have caused this Agreement

to be signed by their respective duly authorized officers as of the date first above
written.

CONSOLIDATED EDISON COMPANY
OF NEW YORK, INC.

By:
Name:
Title:

By:
Name:
Title:
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STATE OF NEW YORK )
) SS.:
COUNTY OF NEW YORK)

On the day of , 2000 before me, the undersigned,
personally appeared , personally known to
me or proved to me on the basis of satisfactory evidence to be the individual
whose name is subscribed to the within instrument and acknowledged to me that
he executed the same in his capacity, and that by his signature on the
instrument, the individual, or the person upon behalf of which .the individual
acted, executed the instrument.

Notary Public
STATE OF )
) SS.
COUNTY OF )
On the day of 2000 before me, the undersigned,
personally appeared personally known to

me or proved to me on the basis of satisfactory evidence to be the individual
whose name is subscribed to the within instrument and acknowledged to me that
he executed the same in his capacity, and that by his signature on the
instrument, the individual, or the person upon behalf of which the individual
acted, executed the instrument.

Notary Public

200984
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Exhibit A

Legal Description of Buyer Parcel
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Exhibit B
Form of Deed
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Schedule 2.01(a)

foTuQAEasemems for Seller Facilities
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Footnote to Section 2.01(b):

Definition of Easement for Access: "Use of a party's easement here is limited to
its intended use to be described per the Purchase Agreement. Here, for
example, access is only to install and maintain the Seller Facilities. In general,
construction on Buyer Parcel, except in emergencies, should be limited to non
holiday periods, and should always be done in a manner which reasonably
avoids interrupting business being conducted. As to Seller's Easements, Buyer
and it agents, tenants etc must be able to park on and use the easement areas
for roads. All current underground easements must remain underground. No
new above ground Seller Facilities are permitted.

588641.1




EXHIBIT A

Declaration of Easements Part 2

Part 2: Modifications to Standard Form.

(A)  Actual document to be prepared and reasonably agreed to after this
Agreement is signed and before Closing.

(B)  The Declaration of Easements will contain provisions to the following
effect subject to the provisions of (A) above:

(a) Seller’s rights/easements to maintain the following as shown on the Survey:
existing underground and overhead electric lines near the northern boundary lines; underground
water lines; fire hydrants; underground sewer and telecommunication lines as set forth in
sectionl4(a)(xvi);

(b) the provisions of Sections 23(iii) and (iv) and Section 34 of this Agreement;

(c) a reservation of Purchaser’s right, at Purchaser’s sole cost and expense (i) to
relocate the existing and future easement facilities from time to time (other than the “New High
Voltage Easement Area” defined below) on the Premises, and (ii) to build roads and/or pave over
easement areas from time to time;

(d) DEC’s and Seller’s well inspection and well maintenance easement as referred
to in Section 14(b)(iv) of this Agreement and Seller’s obligations under the Site Work Plan;

(e) assurance that Purchaser can park and store building materials, heavy
construction equipment, including vehicles within the New High Voltage Easement Area
(subject to the [25°] restriction referred to below);

(f) that any environmental remediation legally required by virtue of Seller’s use
of, or exercise of rights under, the Declaration of Easements are Seller’s responsibility;

(g) that Seller shall indemnify and hold harmless Purchaser for and in connection
with any environmental materials discovered as a result of Seller’s work or maintenance in its
easement areas including related remediation of such materials located outside of the easement
area in question;

(h) Seller’s agreement to comply with the Site Work Plan;

(1) Purchaser’s right to have the access to install, maintain and repair the Fence as
set forth in Section 23(iii);

() intentionally deleted;(k) the New High Voltage Easement Area provisions.
The following provisions concerning the “New High Voltage Easement Area” (defined below):
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¢)) “NHVEA” Defined. ‘“New High Voltage Easement Area” means the
smaller of (i) the 85 foot wide area so designated on the Survey (annexed as Schedule B hereto),
or (ii) a less wide area (north to south) (with the same northerly boundary) as may be legally
required, but only wide enough (north to south) to service from a “Service Entrance” on the
northerly end of the Premises (such entrance to be maintained and the gates built and equipped,
by Seller), as may be needed to actually house the “Wires” (defined below) in an “Overhead
Format” (defined below).

) Service Entrance Road Access. Seller agrees to provide and maintain on
the Excluded Property, access to the Service Entrance, and maintain and repair the Service
Entrance gating and curbing and roadway area used primarily by Seller in connection with the
New High Voltage Easement Area.

(3)  Intentionally Deleted.

4) Use Limitations. The use by Seller or the owner of the Other Property of
the New High Voltage Easement Area will be limited to housing the Wires in an Overhead
Format in accordance with this Declaration.

(5) Wires Defined. “Wires” means the electrical current conduit material

(6) Other Property Defined. “Other Property” means the property formerly
known as “Castle Oil Property” as shown on the Survey.

N Overhead Format Defined. “Overhead Format” means
(A) Poleor Tower height/width/material

(B)  Wires carried at least 60 feet above ground in accordance with
Attachment 1.

\
(C)  No noise other than incidental transmission noise

(D)  Kept clean/safe/fencing around/gates around

(8) As soon as practical but prior to the commencement of construction, Seller
shall provide or caused to provide Purchaser:

(A)  Construction Commencement date on site.
(B)  Duration of Construction and estimated date of completion.

(9)  Upon the completion of the construction, Seller will provide Purchaser
with a survey certified to Purchaser, its lenders and Title Company and to Seller, prepared at
Seller’s cost, detailing the NHVEA, the site of the poles, Towers and fencing and road and
Service Entrance with appropriate legal descriptions which will be updated by Seller at its costs
to reflect actual field conditions when construction is compiete.
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(10) Construction Commencement Conditions. As a condition to
commencement of construction and during construction Seller will maintain or cause to be
maintained and provide or cause to be provided to Purchaser with reasonable evidence of;

(A)  Workers Compensation Insurance in statutory amounts.
(B) Liability Insurance, in commercially reasonable amounts.

(C)  Such other insurance as Seller normally carries during construction
projects.

(D)  Certificates of Insurance in Purchaser’s and its lender’s favor
evidencing to the extent applicable, that such coverage is in place and that Purchaser and
its lender are additional insureds thereunder.

(11) Filing of Record: Actual NHVEA. When construction and the Survey are
complete, Seller and Purchaser will agree to and will record an amendment to the Declaration of
Easements memorializing the actual NHVEA.

(12) Additional Indemnity Requirements. The Seller’s indemnity and hold
harmless in favor of Purchaser in the Declaration of Easements will include all claims and
liabilities resulting from Seller’s construction and planning, if applicable, including related,
reasonable counsel fees of Purchaser.

(13) Miscellaneous Construction Requirements. Once Seller commences
construction or repairs and maintenance under the Declaration of Easements, it will diligently
prosecute same to completion and will do so in a manner which will minimize interference with
Purchaser’s and its tenant’s and the like business and operations and construction on the
premises. All staging and construction activities for the NHVEA will be undertaken from the
Service Entrance unless not reasonably practicable. Seller will provide reasonable prior notice of
this eventually and a narrative of its proposed activities with respect to same.

(14) FAA Compliance. In connection with Seller’s construction or
maintenance activities, Seller will be required to comply with the provisions of the FAA lease
(including giving notice) and all costs and expenses of such compliance will be at Seller’s
expense. Copies of all related correspondence will be promptly provided to Purchaser.

(C)  The Declaration of Easements shall run with the land and benefit Seller
and Purchaser and their respective permitted assigns and successors and will provide that the
parties will use reasonable commercial efforts when exercising rights, not to unreasonable
interfere with the business being conducted on the servient estate of the other.

D) [Add Provisions similar to those in Sections 1, 4, 5, 6, 7, 8,
9 and 10 of Exhibit C hereto.]

(E) The Text in this Declaration of Easements Part 2 is

intended to included all of the easements reserved in the
contract of sale between Purchaser and Seller and to the
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extent any omissions, errors, ambiguities or incomplete
descriptions of easements are included in this document,
the parties agree to correct such discrepancies prior to
Closing.

-XVi-



fotechaet |

Canizio, Candida L.

From: Singh, Leonard

Sent: Monday, May 21, 2001 8:36 AM

To: Villalba, Carlos

Cc: Chan, Peter K.; Anderson, Bob; Guzowski, Stephen J.
Subject: RE: SCS_proposed route design Height of conductors
Carlos,

The following would be our clearance requirements:

A minimum of 60' from the lowest point of the sag in the bottom conductor
would be required for us to travel under while moving large transformers in
the Astoria yard.

A minimum of 100' would be required if the lowest point of the sag in the
bottom conductor is in a location where we would have to utilize a crane to
pick a load.

Thanks

Len

————— Original Message-----

From: Villalba, Carlos

Sent: Friday, May 18, 2001 9:18 aM

To: Singh, Leonard

Cc: Chan, Peter K.; Anderson, Bob
Subject: FW: SCS_proposed route design

Mr. Singh,

Good Morning. I work in energy management handling the interconnection of
the new generating companies to our electric system. SCS energy is one of
the generating companies that will be connecting to our system through a
138 kV Overhead and underground transmission line. There will be a section
that will cross 31 St road and I am asking the new developers to maintain a
clearance distance from the ground level to the lowest conductor of 60' to
allow the transportation of equipment.

Please let me know if this is the clearance that Transportation needs or
specified Transportation requirements.

The last transmission line install in Astoria (kinkel line) maintains a
clearance of 60' to all its extend.

Thank you for your time.

Carlos E. Villalba



[mailto:vil. »sace@coned.com]
Consolidated Edison of New York, Inc.

Energy Management

Electric Resource Planning
212-460-3896 / 732-901-4521

----- Original Message-----

From: Bill May [mailto:bmay@scsenergyllc.com]
Sent: Friday, May 18, 2001 10:55 AM

To: richard.bucci@wgint.com; Villalba Carlos
Cc: Peter K. Chan; Kathleen Hathaway
Subject: RE: SCS_proposed route design

Obviously we want to design in the appropriate clearance for any
transportation activity. Normal and overdimentsional road clearances are
normally driven by published design standards. I have never come across a
60 foot requirement even in steel mills. Rich what would a large trimed out
tranformers on a trailer plus safty clearance from the line normally add up
to.At 06:34 PM 5/17/01 -0400, Richard M Bucci wrote:

>Carlos:

>

>Actually the 35' distance shown on our tower outline sketch was to meet
the

>clearance required by the Nat'l Elect. Safety Code (NESC) over the roof of
>the locomotive shed. The NESC requires about 15ft above the roof, and we
>eyeballed from photos for now that the roof is about 20 ft. high.

>

>To meet a 60 ft. requirement would add about 25 ft. to the current tower
>height, resulting in a tower about 110 ft. high.

>

>Are the tranformers transported on the North-South portion of the road
>(which we are crossing) in addition to the East-West portion (which we do
>not cross)? On the same issue, we would need to know if they cross over
the

sproposed underground line route on their way to/from the road (as this
would

>require special reinforcement of the underground duct bank). If possible
>please mark up the transformer transportation route on a copy of the real
>estate map and fax it to me, so there is no misunderstanding.

>

>Regards,

>Rich

>> ----- Original Message-----
>> From: Villalba, Carlos
>> Sent: Thursday, May 17, 2001 8:16 AM

>> To: Richard. Bucci (E-mail)
>> Cc: Chan, Peter K.
>> Subject: SCS proposed route design



EXHIBIT B

Environmental Disclosure Documents (Seller’s Consultants)

(a) Storm Sewer System Investigation, Astoria facility, prepared by Malcolm Pirnie
and dated January 1999;

(b) Revised Draft Data Summary and SWMU/AOC/Spills Evaluation Report Volume
1, Sections 1-10, prepared by ENSR and dated June 1998;

(©) Phase I Environmental Site Assessment prepared by Foster Wheeler
Environmental Corporation and dated September 14, 1998;

(d)  Description of Current Conditions Report, prepared by ENSR and dated June
1994;

(e) Description of Current Conditions Report; prepared by ENSR and dated July
1994,

H Data Summary Report, Eastern Parcel Remediation Feasibility Investigation
(“RFT”) prepared by ENSR revised November 1999; and

(g) Sanbom maps of the Site dated 1898, 1915, 1936, 1948, 1950, 1981 and 1992-
1996.

(h) Draft Phase I Environmental Assessment report prepared by Foster Wheeler
Environmental Corporation, dated June 29, 1998;

(1) Draft Eastern Parcel RFI Preliminary Report Addendum dated March 16, 1999;

()] Draft Data Summary Report for the Eastern Parcel Remediation Feasibility
Investigation (“RFI”), Astoria facility, prepared by ENSR and dated March, 1999;

(k) Draft Eastern Parcel RFI Report Addendum Number 2 dated March 18, 1999;

)] Con Edison Letter of Transmittal dated May 22, 2000 to Scott E. Furman,

(m)  Con Edison Letter dated February 2, 1999 to NYSDEC, Eastern Parcel RFI
Workplan (submittal letter);

(n) Eastern Parcel RFI Workplan, prepared by ENSR and dated February 1999;
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(o) NYSDEC email dated February 16, 1999, Eastern Parcel RFI Workplan
(comments/approval);

(p) Con Edison letter dated March 10, 1999 to NYSDEC, Luyster Creek Arial
Photos;

(@) Aerial Photograph, Luyster Creek Parcel, 5/16/66;
(r) Aerial Photograph, Luyster Creek Parcel, 4/17/77,
(s) Acerial Photograph, Luyster Creek Parcel, 12/8/97;

) Con Edison letter dated November 24, 1999 to NYSDEC, Eastern Parcel RFI
Data Summary Report (submittal letter);

(u)  NYSDEC letter dated J anuary 11, 2000, Eastern Parcel RFI Data Summary
Report (comments/approval); and

v) Site Plan (untitled, undated) of a site located between Luyster Creek (bottom),
Con Edison (top), and 20" Avenue (left side).
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EXHIBIT B-1
(AKRF Reports)

(a) AKREF, Inc. letter dated December 1, 1998; and

(b)  AKREF, Inc. letter dated May 18, 1999.
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EXHIBIT B-2

UNDERGROUND STORAGE TANKS DISCLOSURE DOCUMENTS

Cover letter dated November 3, 2000 from Candida L. Canizio to Ken Brown attaching the
following information concerning the buried tanks:

(a)

®)

(©)

(d)

(e)

(0

(8)
(h)

Map of Consolidated Edison Company of New York, Inc. Astoria Plant & Astoria Station
dated May 1961 (Tentative Map);

Letter dated May 8, 1986 to the New York State Department of Environmental
Conservation Bulk Storage Section, Division of Water with attached EPA Form 7530
“Notification of Underground Storage Tanks” and New York form of “Notification of
Underground Storage Tanks”;

Map of Former Pre-Cast Site, All Tanks, (No tanks to be registered);

Consolidated Edison Company of New York, Inc. Insurance Map Symbols, Revised
March 1967,

Memorandum regarding “Retired Below Grade 5000 Gallon Fue] Tank Luyster Creek
Astoria” from Erwin Salnick, Operating Supervisor Facilities Maintenance to Leon
Paretsky, Manager, Wtr. Progs., Environmental Affairs, dated June 20, 1988, confirming
that tank was cleaned and filled with sand, with attached Storage Tank EP A Registration
Summary (page 2 of 4);

Undated document identifying tanks at the Astoria site that warrant attention with
attached tables titled “Tanks to be Investigated, Astoria Central Transportation”
(1/29/87) and “Tanks to be Investigated, Astoria Site- Former Precast Concrete Area”
(1/29/87);,

Action Tanks Status Report dated 4/11/88; and

Table 1, Storage Tank Inventory, Real Estate Department Facilities.
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EXHIBIT C

(DEED RESTRICTIONS)

1. Run With the Land; Benefited Parties. This portion of this Deed (the
“Deed Restrictions™) shall bind and inure to the benefit of the Benefited Parties, Grantee and
Grantor, their respective successors and assigns and shall and is intended to run with the land.
“Benefited Parties” means Consolidated Edison Company of New York, Inc., it successors and
assigns as owners of the Excluded Property, and DEC and New York State Department of Health
(“DOH”), solely with respect to the provisions of any restrictive covenants that DEC may require
as a condition of the approve of the Site Work Plan.

1A. Restrictions. This portion of the Deed declaring that the Premises are
available only for uses currently permitted in an M-3 Class Zoning District under the New York
City Zoning Resolution, as amended, but only to the extent set forth in the provisions of said
Zoning Resolution as the Zoning Resolution is deemed modified in accordance with the
provisions of Exhibit A (“ Uses”). IN the event that the Zoning Resolution changes in the future,
the restrictions contained herein and in Exhibit A, attached hereto shall still control, and under no
circumstances shall the Premises be used for food service or for retail establishments except food
services will be permitted if ancillary to another use of the Premises, such as employee cafeteria,
vending machines and snack bar.

2. Grantee shall be required to make available for inspection to its contractors in privity
with it (provided Grantee, in its contracts with such contractors shall require said
contractors to so notify their subcontractors of the availability of the environmental
disclosure documents described below.) prior to such time as such contractors commence
their work on the Premises. Environmental disclosure documents shall mean those
documents described on Exhibit B, B-1 and B-2 attached hereto, and the following
materials if any, if in the Grantee’s possession or control: 1) the results of any testing
conducted by Grantee which show hazardous substances as defined on Exhibit C attached
hereto; 2) the approved site work plan to the extent delivered to Grantee by Grantor; 3)
all site work plan filings to the extent delivered to Grantee by Grantor. Site Work Plan
and Site Work Plan Filings are defined on Exhibit C attached hereto.

3. All buildings to be constructed on the Premises by Grantee or its successors or assigns
shall be slab on grade with spread footings or pile constructions (ie. piles, pile caps, grade
beams with structural slabs or some combination thereof) but there shall be no restriction
as to Grantee’s right to level and remove the land fill mound shown on a Survey by Geod
dated October 31, 2001.

4. Restrictions shall also include provisions 1) prohibiting use of the groundwater a the
Premises without adequate treatment unless DEC or its successor expressly approves the
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same; and 2) prohibiting changes in the uses of the Premises from those allowed herein
without the consent of the DEC or its successors.

5. Grantee’s use of the Premises with respect to motorized vehicles accessing the Premises
from 20™ Avenue to the Premises will be limited to no more than 400 vehicles per day
excluding those of Grantor it employees, tenants, agents, contractors or invitees and any
vehicles that may come onto the Premise pursuant to any rights or other access right
granted by Grantee to Seller, its employees, tenants, agents contractors or invitees to
utilize any easement areas on the Premises. The Vehicle Limit included within this Deed
Restrictions will be a covenant running with the land but only for so long as the Excluded
Property belonging to the Seller or its Successors or assigns is used by the Seller or its
successors or assigns in connection with the Vehicle Limit included herein and the only
Benefited Parties shall be the Seller and its successors and assigns, and not a
governmental entity. If however, Seller or its successor, opens another permanent
entranceway on the Excluded Property to 20™ Avenue, from time to time, then Seller or
its successor and Purchaser or its successor shall re-evaluate the need for the Vehicle
Limit including increasing (but not decreasing) the 400 motorized vehicle number, based
on the lesser volume of traffic if any, then using the First Entranceway. If the parties
cannot agree on increasing the Vehicle Limit, then either party may notice the other that
it elects to resolve the reevaluation through expedited arbitration in New York City, in
accordance with the then rules of the American Arbitration Association. The finding of
the arbitrators will be binding on the parties and may be enforced by court order. The
parties will share the costs of the arbitration, but shall pay for their own counsel fees,
experts and witnesses . The Benefited Parties in questions shall have the specific right to
enforce these Deed Restrictions not previously removed, through any proceedings, at law
or in equity, against any person or persons violating or threatening to violate these Deed
Restrictions including but not limited to Grantee and its successors and/or assigns, and to
recover any damages suffered by the Benefited Parties from any such violation, provided
that the Vehicle Limit may initially only be enforced by the equitable remedy of
injunction which Seller agrees to pursue to completion. If Grantee is unable to secure
injunctive remedies, it shall have its other rights with respect thereto in law or in equity.
The term “First Entranceway” means Seller’s existing entranceway onto its Excluded
Property from 20" Avenue (which entranceway is an extension of 31 Street), as such
entranceway may be modified from time to time.

2. Representatives.

(a) Benefited Parties shall only have the right to act through
“Representatives”. “Representatives’ means only:

@) The DEC, and DOH, solely with respect to the provisions
of any restrictive covenants that DEC may require as a condition of the approval of the Site
Work Plan in the event that approval of the Site Work Plan is conditioned upon the
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implementation of administrative, engineering or institutional controls or restrictions on the use
of the Premises.

(i1)  The then owner of the fee interest in the Excluded Property;
(the legal description of which is annexed hereto as Exhibit ) and

(iii)  The then owner of the fee interest of the Premises.

(b) PROVIDED if the Excluded Property Representative is not
Consolidated Edison Company of New York, Inc., then it shall be a person (directly or through a
chain of owners of the fee) who is the then current holder of the Excluded Property
Representative Position (i.e., the right to act as the Excluded Property Representative) and if the
Premises Representative is not Grantee, it shall be a person (directly or through a chain of
owners of the fee) who is the then current owner of the Premises Representative Position (i.€.,
the right to act as the Premises Representative). Only one fee owner at any time may hold the
Excluded Property Representative Position and only one fee owner at any one time may hold the
Premises Representative Position and except as set forth in (c) below, such interests and rights
may only be passed by deed recorded in the New York County Register’s Office.

(©) Unless the recorded deed or other document recorded in
connection with a sale of a portion of the Premises or Excluded Property provides to the contrary
(and in such event, the terms of such deed or other document shall prevail), then the party
obtaining or retaining the largest portion of the Premises or Excluded Property, as applicable,
shall be and hereby is designated as the Representative for all owners of the Premises or
Excluded Property as applicable, and the other parties hereto including Benefited Parties may
rely on all notices and actions taken by such Representative as if it were the sole owner of the
parcel in question.

(d) The term “Site Work Plan” means the actual “Site Work Plan” as
of the closing (which may include .implementation and completion of the investigation and
remediation work plans so approved by Grantor, Grantee and the DEC, including the installation
of any monitoring or product recovery wells or containment devices and treatment systems and
the performance of any long-term monitoring and operations and maintenance operations
required under such approved work plans and any investigation or remediation required
subsequently in connection therewith (other than work incorporated into such work plan and
which is either (A) requested by Grantee and is not otherwise required of Seller hereunder, or (B)
work which A greement between Grantor and Grantee (‘the Agreement”) specifically requires
Grantee to perform, or (C) remediation required by virtue of Grantee’s testing under the
Agreement.)

3. Termination. This Declaration of Restrictions shall not be terminable
except:

(2) By unanimous vote of the Representatives; and
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(b) If the Excluded Property is used for a use as to which the Premises
cannot be used by virtue of this Declaration of Restrictions;

4. Disputes.

(@) All disputes hereunder shall be brought only by a Representative
and shall be, as to jurisdiction, exclusively the subject of binding arbitration by a three (3)
arbitrator panel pursuant to the then rules of the American Arbitration Association and shall be
held only in the Borough of Manhattan.

(b)  If a Representative does not have a regular place of business in the
State of New York, all Representatives (and all fee owners of the Premises and the Excluded
Property) shall be deemed to have received service of arbitration, related notices and other
notices if same are given either on the Secretary of State of the State of New York or by service
as would be appropriate in the Supreme Court of the New York State, First Judicial District.

(©) Service or notice on or to a Representative shall bind an owner or
owners represented by the Representative in question. Acts by Representatives shall bind the
related owners. Failure to comply with a demand for compliance with this Declaration of
Restrictions shall result in an arbitrable dispute.

@ The Arbitrators may determine that the losing party(ies) shall pay
legal fees to the prevailing party.

(e) Any arbitration judgment or final finding pursuant to this
Declaration of Restrictions may be recorded in the Records of the Register of the County of New
York.

5. Transfer of Interest. The terms “Grantee” and “Grantor” are limited as
follows: in the event of any sale of the Premises or Excluded Property, said selling owner shall
be and hereby is entirely freed and relieved of all of its covenants, obligations and liability
hereunder from and after the date of the transfer, except for accrued liabilities. This section shall
be applicable to each owner(s) of the Premises or Excluded Property, from time to time, and
shall not be limited to the first owner of the premises in question.

6. Mortgagee's Rights and Subordination.

(a)  If Grantee or Grantor shall notify the other that such party's portion
of the Premises or Excluded Property, as applicable, is encumbered by a mortgage and in such
notice set forth the name and address of the mortgagee thereof, then notwithstanding anything to
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the contrary, no notice intended for the party with the mortgaged interest shall be deemed
properly given unless a copy thereof is simultaneously sent to such mortgagee. If any mortgagee
shall perform any obligation that its mortgagor is required to perform hereunder, such
performance by mortgagee, shall be deemed performance on behalf of its mortgagor and shall be
accepted hereunder as if performed by the party hereto who is the mortgagor in question, but
shall not grant any rights against such mortgagee.

(b)  Any mortgage or deed of trust affecting any portion of the
Premises or the Excluded Property shall at all times be subject and subordinate to the terms of
this Declaration of Restrictions and any party foreclosing any such mortgage or deed of trust, or
acquiring title by deed in lieu of foreclosure or trustee's sale shall acquire title subject to all of
the terms and provisions of this Declaration of Restrictions applicable to the property in
question.

(©) Mortgagees shall have the right to a collateral assignment of a
person’s rights under this Declaration of Restrictions.

7. Additional Remedies, Waivers, Etc. Except as otherwise specifically set
forth in this Declaration of Restrictions to the contrary, with respect to the rights and remedies of
the Benefited Parties, Grantee and Grantor: () the rights and remedies of each such person set
forth herein shall be in addition to any other right and remedy now and hereafter provided by law
or in equity, except as restricted in this Deed. All such rights and remedies shall be cumulative
and not exclusive of each other, except as restricted in this Deed. Each such person may exercise
such rights and remedies at such times, in such order, to such extent, and as often as each such
person deems advisable without regard to whether the exercise of one right or remedy precedes,
concurs with or succeeds the exercise of another, (b) a single or partial exercise of a right or
remedy shall not preclude (i) a further exercise thereof, or (ii) the exercise of another right or
remedy, from time to time, except as restricted in this Deed, (c) no delay or omission by any
such party in exercising a right or remedy shall exhaust or impair the same or constitute a waiver
of, or acquiescence to a default, (d) no waiver of a default shall extend to or affect any other
default or impair any right or remedy with respect thereto, (€) no action or inaction by any such
party shall constitute a waiver of a default, and (f) no waiver of a default shall be effective,
unless it is in writing. . -

8. Estoppel Certificate. At any time within twenty (20) days after request by
a party hereto (including the Benefited Parties) the other(s), including Benefited Parties shall
execute, acknowledge and deliver to the requesting party, any mortgagee, any purchaser, or any
other person specified by the requesting party, an estoppel certificate in any form reasonably
requested by the requesting party. Failure of the party so requested to timely respond to the
request shall be deemed a certification that the facts set forth in the submission are true, correct
and complete.

9, Communications.
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(a) No notice, request, consent, approval, waiver or other
communication under this Deed shall be effective unless, but any such communication shall be
effective and shall be deemed to have been given when the same is received or refused if, the
same is in writing and is mailed by registered or certified mail, return receipt requested, postage
prepaid, or sent by a generally recognized overnight carrier with receipted delivery, such as, but
not limited to, Federal Express, addressed:

() If to the Grantor, to the address designated as the Grantor's
Notice Address in Section (9)(b), or such other address as Grantor designates by giving notice
thereof to the Grantee and the other Benefited Parties, with a copy thereof under separate cover
to the address designated in Section (9)(b) as the Grantor’s Notice Copy Address.

(i)  Ifto Grantee, to the address designated as Grantee's Notice
Address in Section (9)(b) below, or such other address as Grantee shall designate by giving
notice thereof to the Grantee and the other Benefited Parties with a copy thereof under separate
cover to the address designated as Grantee’s Notice Copy Address in Section 9(b) below, with a
copy thereof under separate cover to the address designated in Section 9(b) below as Grantee's
Mortgagee Notice Copy Address, or to such other person or party as Grantee shall designate by
giving notice thereof to the other parties hereto.

(b)  Netice Addresses

1) Grantor’s Notice Address:

ATTENTION:

(ii))  Grantor's Notice Copy Address:

ATTENTION:

(iii)  Grantee's Notice Address:

ATTENTION:

(iv)  Grantee’s Notice Copy Address:
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ATTENTION: Kenneth S. Brown, Esq.

v) Grantee's Mortgagee Notice Copy Address:
[NOT AVAILABLE AT THIS TIME]

(vi)* [DEC’s Notice Address]

10.  Limitations of Liability.

(a)  In case Grantee or Grantor shall be a joint venture, partnership,
limited hability company, tenancy-in-common association or other form of joint ownership, the
personal assets of such members of any such joint venture, partnership, limited liability
company, tenancy-in-common, association or other form of joint ownership shall not be subject
to any liability with respect to any provision of these Deed Restrictions or any obligation or
liability arising therefrom or in connection therewith and only the asset of Grantee or Grantor
shall be subject to such liability. Notwithstanding the forgoing or any other provision of this
Agreement to the contrary, as a condition to the commencement of construction at the Premises
which is material in nature or which would require a penetration of the ground, Grantee shall be
required to post an unconditional $1,000,000.00 letter of credit or $1,000,000.00 in cash with
Grantor provided Grantor is Con Edison and if not, in escrow with an escrow agent which is a
bank or with a national title insurance company selected by Grantor, or with another escrow
agent mutually agreeable to Grantee and Grantor, and which shall stand as collateral against any
damages which Grantor incurs by virtue of a violation of the applicable Restrictions of this Deed.
Any disagreement as to actual damages will be resolved by arbitration in NYC under the rules of
the American Arbitration Association and shall be binding on the parties. The letter of credit
and/or any funds left over after the construction is completed shall be returned to Grantee. The
escrow agreement, if needed, shall be reasonably acceptable to Grantee, Grantor and the Escrow
Agent.

(b)  Each of Grantor, Grantee and the Benefited Parties agree that as to
the other parties, that no person shall have any right to sue for or collect, and no such person ever
have any liability or responsibility whatsoever for, any punitive damages whether proximately or
remotely related to any default of the other under this Declaration of Restrictions and all such
persons hereby waive any and all such rights.

11.  Further Assurances. The parties hereto and all Benefited Parties agree to
take such actions as may be reasonably necessary to carry out the intent of this Declaration of
Restrictions.

22 Only add if applicable.



12.Miscellaneous. Nothing in this Deed Restrictions is intended to imply that the parties are not
subject to the requirements of all applicable laws.

13. The Text in these Deed Restrictions is intended to be the language from the Agreement and

any error or incompletion will be corrected prior to the Closing.

Signature Lines to be Added.
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Vehicles, children's, including bicycles, scooters, wagons,
baby carriages, or similar vehicles

Venetian blinds, window shades, or awnings, with no
limitation on production or on floor area per
establishment

Wax products

Wood products, including furniture, boxes, crates, baskets,
pencils, cooperage works, or similar products

C. Miscellaneous uses

Public transit, railroad or electric utility substations,
open or enclosed, with no limitation as to size

Railroads, including rights-of-way, freight terminals,
yvards or appurtenances, or facilities or services used or
required in railroad operations, but not including
passenger stations '

Truck weighing stations, open or enclosed

Trucking terminals or motor freight stations with no
limitation on lot area per establishment

42-15
Use Group 18
M3

Use Group 18 consists primarily of industrial uses which:
(1) either involve considerable danger of fire, explosion
or other hazards to public health or safety, or cannot be
designed without appreciable expense to conform to high
performance standards with respect to the emission of
objectionable influences; and (2) normally generate a great
deal of traffic, both pedestrian and freight.

A. Manufacturing establishments

653001.2-LUOH-8/20/01 12:32:59 PM
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Brick, tile, or clay
Cement

Charcoal, lampblack, or fuel briquettes

Excelsior or packing materials

Foundries, ferrous or non-ferrous

Glass or large glass products, including structural or
plate glass or similar products

Graphite, or graphite products

YIRS
bovsobodag: (roe Mgl

Hair, felt, or feathers, bulk processing, washing, curing,
or dyeing

Leather or fur tanning, curing, finishing, or dyeing
Linoleum or ©il cloth

Machinery, heavy, including electrical, construction,
mining, or agricultural, including repairs
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Matches

Metal or metal ores, reduction, refining, smelting, or
Alloying Metal alloys or foil, miscellaneous, including
solder, pewter, brass, bronze, or tin, lead or gold foil,
or similar products

Metal or metal products, treatment or processing, including
enameling, japanning, lacquering, galvanizing, or similar

processes

Metal casting or foundry products, heavy, including
ornamental iron work, or similar products

Monument works, with no limitation on processing

Paint, varnishes, or turpentine

Plastic, raw

Porcelain products, including bathroom or kitchen
equipment,or similar products

Railroad equipment, including railroad cars or locomotives
Rubber, natural or synthetic, including tires, tubes, or
similar products

Ship or boat building or repair yards, for ships or boats
200 feet in length or over

Steel, structural products, including bars, girders, rails,
wire rope, or similar products

Solvent extracting
Stone processing or stone products, including abrasives,
asbestos, stone screenings, stone cutting, stone work, sand

or lime products, or similar processes or products

Textile bleaching
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Wood or bone distillation

Wood or lumber processing including sawmills or planing
mills, excelsior, plywood, or veneer, wood-preserving
treatment, or similar products or processes

Wood pulp or fiber, reduction or processing, including
paper mill. operations

Wool scouring or pulling
B. Storage or miscellaneous uses, open or enclosed

o 'v'r'?:'?
&8a8f or gas storage
foma.Rer sy 3

Electric power or steam generating plants

Manure, peat, or topsoil storage

Scrap metal, junk, paper or rags storage, sorting, or
baling, provided that any yard in which such use is
conducted is completely enclosed on all sides by a solid
opaque fence or wall (including solid opaque entrance and
exit gates) of suitable uniform material and color, at
least eight feet in height and constructed in accordance
with rules and regulations to be promulgated by the
Commissioner of Buildings.

C. Accessory Uses

42-276
Regulations applying to Class IV materials or products
Class IV materials or products shall not be manufactured in
any Manufacturing District and may be utilized in
manufacturing processes or other production in any
Manufacturing District only when authorized by a special
permit granted by the Board of Standards and Appeals in
accordance with the provisions of Article VII, Chapter 3.
No storage of Class IV materials or products is permitted
in any Manufacturing District except such accessory storage
as may be authorized by such special permit for the

10
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utilization of such materials or products in manufacturing
processes or other production.

42-277

Regulations applying to oxygen manufacture, storage, or
utilization

Oxygen, gaseous or liquid, shall not be manufactured in any
Manufacturing District except when authorized by a special
permit granted by the Board of Standards and Appeals in
accordance with the provisions of Article VII, Chapter 3.
Oxygen, gaseous or liquid, may be stored or utilized in all
Manufacturing Districts in accordance with the provisions
set forth in the Administrative Code and subject to the
following limitations:

{(a) In M1 Districts

In M1 Districts, the total gquantity of such oxygen stored
shall not exceed 150,000 cubic feet at standard temperature
and pressure.

(b) In M2 Districts

In M2 Districts, the total quantity of such oxygen stored
shall not exceed 500,000 cubic feet at standard temperature
and pressure.

(c) In M3 Districts

In M3 Districts, the total quantity of such oxygen stored
is unlimited.

12/15/61

42-28
Performance Standards Regulating Humidity, Heat, or Glare
12/15/61

42-281

Regulation applying to M1l Districts

In M1 Districts, any activity producing excessive humidity
in the form of steam or moist air, or producing intense
heat or glare, shall be carried out in such a manner as not
to be perceptible at or beyond any lot line.

12/15/61

42-282

Regulation applying to M2 Districts

In M2 Districts, any activity producing excessive humidity
in the form of steam or moist air, or producing intense
heat or glare, shall be carried out within an enclosure and
in such a manner as not to be perceptible at or beyond any
lot line.

11
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12/15/61

42-283

Regulation applying to M3 Districts

When an M3 District adjoins any other district, any
activity producing excessive humidity in the form of steam
or moist air, or producing intense heat or glare, shall be
carried out in such a manner as not to be perceptible at or
beyond the district boundary.

12/15/61

42-30

USES PERMITTED BY SPECIAL PERMIT
2/8/90

42-31

By the Board of Standards and Appeals

In the districts indicated, the following #uses# are
permitted by special permit of the Board of Standards and
Appeals, in accordance with standards set forth in Article
VII, Chapter 3.

Radio or television towers, non-accessory

Sand, gravel, or clay pits
2/26/98

42-32
By the City Planning Commission

In the districts indicated, the following uses are
permitted by special permit of the City Planning
Commission, 1in accordance with standards set forth in
Article VII, Chapter 4.

M1 M2 M3

12
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M1 M2 M3
Heliports

Railroad passenger stations
Seaplane bases

M1 M2 M3

Trade expositions with rated capacity of more than 2,500
persons [PRC-D]

(+) In M1-1, M1-5A, M1-5B Districts and Ml Districts with a
suffix "D", indoor interactive entertainment facilities
with eating and drinking are not permitted.

(++) In Community Districts 1, 2, 3, 4, 5, 6, 7 and 8 in
the Borough of Manhattan and a portion of Community
Districts 1 and 2 in the Borough of Queens, these uses are
subject to the provisions of Article 1, Chapter 3.

* only if there is access from 19" avenue to the Premises

13
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** only if it is part of the operational/functional
requirements of the envelope factory, or with other
permitted uses.

*** except those manufacturing refrigeration solvents which
are Hazardous Substances and are used to operate
refrigeration equipment used to chill non goods on the
Premises, but not excluding non food related refrigerated
cold storage. Uses for commercial or retail food
refrigeration are prohibited.

**** only if it is not sale to the public.

**%k*k with restriction as written

14




EXHIBIT D

Not Used
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EXHIBITE
UNDESIGNATED MARKS ON THE SURVEY
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EXHIBIT F

Not Used
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EXHIBIT G

Not Used
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EXHIBITH

HEALTH AND SAFETY REQUIREMENTS

. Similar health and safety requirements that Seller imposes on other third parties.
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EXHIBIT I

THE FIRST AMENDMENT TO THE ZLDA
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FIRST AMENDMENT OF
ASTORIA ZONING LOT
DEVELOPMENT AGREEMENT

By and Between

CONSOLIDATED EDISON COMPANY
OF NEW YORK, INC,

ASTORIA GAS TURBINE POWERS, LLC
ORION POWER, LLC

And
LUYSTER CREEK, LLC

The land affected by the within instrument fics in Block 850, Lot 1 on the Tux Map of the City of New York,

County of Qucens.,
Address:

18-01 20th Avenue
Queens, New York

a/k/u 31-01 20th Avenue
Queens, New York

Record and Return to:
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T AMENDME ASTORIA ZONING
EVELOPMENT AGREEMENT

: AGREEMENT dat?d as of » 2000, by and between CONSOLIDATED EDISON COMPANY
OF NEW YO'BK, INC., a New York corporation having an officc at 4 Irving Place, New York, New York
("Con Edison"), ASTORIA GAS TURBINE POWER LLC, a Delaware limited lability company having an
office at ¢/o NRG Energy, Inc., 122i Nicollet Mall, Suitc 700, Minneapolis, Minncsota ("Astoria Gas"),

; ('),RI.ON"POWER LI..C:.,_a limited liubility company having an office at :

L ( Orgon ) and LUYSTER CREEK LLC, a New York Jimited fiability corporation with uan address ¢/o Joel

] }_\/Iosv,r, N{oser & Moscr, ("Luyster ") ("Con Edison,” "Astoria Gas,” "Orion,” and
Luyster ) collectively referred 1o as the “Parties™). '

WITNESSETII:

WHEREAS, Con Edison owns certain rea] property together with any buildings and improvements located
thereon in the City of New York, located in the Borough of Queens, County of Queens, designated as Block
850, Part of Lot 1 in the Tax Map of the City of New York and known us the “Con Edison Parcel A,” and more
particularly described in Schedulc T annexed hereto and made a part hereof; and

: _ WHEREAS, Orivon owns certain real property together with any buildings and improvements located thereon
'3 in the City of New York, located in the Borough of Queens, County of Quecns, designated as Block 850, Part of

Lot I in the Tax Map of the City of New York and known as the "Astoria Tank Farm Parcel D," and more
particularly described in Schedule 11 annexed hereto and made a part hereof; and

WHEREAS, Luyster owns certain property in the City ol New York, located in the Borough of Queens,
County of Queens, designated as Block 850, P/o Lot | in the Tax Map of the City of New York and known as
Subdivision Parcels A and C and more particularly described in Schedyle IIT annexcd hereto and made a part
hereof; and

WHEREAS, Astoria Gas owns certain property in the City of New York, located in the Borough of Queens,
Counly of Qucens, designated as Block 850, P/o Lot 1 in the Tax Map of the City of New York and known as
the "Astor’i_a G?IS Turbines Parcel C" and more particularly deseribed in Schedule [V annexed hereto and made a
part hereol’; an

WHEREAS, Luyster intcnds to construct certain buildings upon Subdivision Parcels A and C; and

WHEREAS, Paragraph 2.3 of the Zoning Lot Development Agreement ("ZLDA") provides that "the first A
Owncr who shall file with any Permitting Agency a permit for work that would result in increased Floor Area on
such Owner's Lot shall cornmission a floor area survey of the cnlire Zoning Lot;” and -

WHEREAS, the Partics to the ZLDA and this Amendment agree that the intent and purposc of Paragraph 2.3 .
of the ZLDA was to ensure that each owner of an portion of the Zoning Lot did not utilize floor area in excess of
tat attributable o its parcel; and ;

WHEREAS, the New York City Zoning Resolution (the "Zoning Resolution™) provides that the Floor Area
Ratio for the entire Zoning Lot is 2.0; and

WHEREAS, a survey of the entire Zoning Lot by GEOD Corp. dated June 9, 1999 (the "Suryey”) reflects
that there arc no structurcs or buildings on Parccls A and C and that the lot area of Parcels A and Cis 1,012,813

square fect; and

WHEREAS, the Survey further reflects that the lot area of the Con Edison Parcel is 9,757,400 square feet,
that the Jot area of the Astoria Gas Turbines Parcel C is 685,504 squarc feet and thal the lot area of the Oron
parcel is 545,066 square feet; and
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WHEREAS, the Parties agree that inasmuch as each of the Parties' parcels contains far less floor area than
permitied by the Zoning Resolution and that the cost of doing the Floor Arca Survey is substantial, requiring the
Floor Arca Survey to be conducted upon a one party’s increasing the floor area on its parccl would create a
burden out of proportion to the benefits to the Partics; and

WHEREAS, the Partics wish to modily Paragraph 2.3 of thc ZLDA.

NOW THEREFORE, in consideration of the foregoing, the Partics hereby agree as follows:

1. Except as specifically herein provided, the provisions ol Lthe ZLDA shall rcmain in full force and cffect.
2. Section 23 of thc ZLDA is hereby deleted in its cntircty and in Tieu thereof the following is substituted:
"Section 2.3. Floor Area Survey.

(A) The first Owner who shall file with any Permitting Agency a permit for work that would result in Floor
Arca on such Owner's Lot (for the purposes of this Scction 2.3, the "Commissioning Party”) above the amount
of floor area for that parcel sct forth in Scction 2.3(B) herein, shall commission a floor area survey of the entire
Zoning Lot (thc "Floor Area Survey”). Such survey shall be performed by an appropriately licensed professional
satisfactory 10 all the Owners and the cost of such survey shall be bome by the Commissioning Party. The
Commissioning Party shall submit the Floor Area Survey to the other Owners for their review and approval,
which review shall be completed within thirty (30) days of cach such Owner's reccipt of such Survey and which .
approval shall not be unreasonably conditioncd or_withheld. Any disagrecments regarding the Survey shall be
resolved in the best professional judgment of the licensed professional performing the work. If the
Commissioning Party does not receive comments during such thirty (30) day period, the Floor Area Survey shall
be deemed approved.

(B) The parties agree that a Floor Area Survey shall not be required so long as the respective parties do not
cause the Floor Arca on their respective parcels to exceed the following levels:

(1) Parcels A and C: 1,012,813 squarc fect of Moor areu.
(2) Con Edison Parcel: 9,757,000 squarc feet of floor area.
(3) Astoria Gas Turbines Parcel. 685,504 square fect of tloor area.
(4) Orion Power Parcel: 545,066 squarc feet of floor area.
IN WITNESS WIIEREOT, the partics hercto have exccuted and delivered this Agrecment.
CONSOLIDATED EDISON COMPANY OF NEW YORK, INC.
By:

Name:
Titlc:

ASTORIA GAS TURBINE POWERLLC

By:
Name:
Title:

LUYSTER CREEK, LLC
By:




Y T Y e

R Pt AN DN A R e e b as aan e
v il e e e e T e i e

oCcT—185-98 11:56 AN GELA.SCHLPELLOD (DY

Name:
Title:

ORION POWER, LLC

By:
Name:
Title:

SCHEDULE I
Legal Description of {Astoria Generating Station } Con Edison Parcel A

SCHEDULE Il
Legal Description of Astonia Tank Farm Parcel D
SCHEDULE 1l
Legal Description of Subdivision Parcels A and C
SCHEDULE [V

Legal Description of Astoria Gas Turbines Parcel C




RESOLUTION OF THE NEW YORK CITY INDUSTRIAL
DEVELOPMENT AGENCY AUTHORIZING NATIONAL
ENVELOPE CORPORATION TO ACQUIRE, CONSTRUCT AND
EQUIP ACOMMERCIAL FACILITY AS A PARTICIPANT IN AN
INDUSTRIAL INCENTIVE PROGRAM (STRAIGHT-LEASE)
TRANSACTION, CONSISTING OF THE ACQUISITION OF AN
APPROXIMATELY 900,000 SQUARE FOOTPARCEL OF LAND,
THE CONSTRUCTION OF AN APPROXIMATELY 250,000
SQUARE FOOT BUILDING THEREON AND THE ACQUISITION
OF EQUIPMENT FOR USE THEREIN, ALL FOR USE IN THE
MANUFACTURING AND WHOLESALE SALE AND
DISTRIBUTION OF ENVELOPES AND RELATED PAPER
PRODUCTS; FOR SALE TO THE AGENCY AND LEASE TO
LUYSTER CREEK LLC FOR SUBSEQUENT SUBLEASE TO
NATIONAL ENVELOPE CORPORATION AND TO TAKE
OTHER PRELIMINARY ACTION

WHEREAS, the New York City Industrial Development Agency (the "Agency") is
authorized under the laws of the State of New York, and in particular the New York State Industrial
Development Agency Act, constituting Title 1 of Article 18-A of the General Municipal Law,
Chapter 24 of the Consolidated Laws of New York, as amended, and Chapter 1082 of the 1974 Laws
of New York, as amended (collectively, the "Act"), to promote, develop, encourage and assist in the
acquiring, constructing, reconstructing, improving, maintaining, equipping and furnishing of
industrial, manufacturing, warehousing, civic, commercial and research facilities and thereby
advance the job opportunities, general prosperity and economic welfare of the people of the State of
New York and to improve their prosperity and standard of living; and

WHEREAS, National Envelope Corporation (the "Applicant") has entered into
negotiations with officials of the Agency for the acquisition, construction and equipping of a
commercial facility consisting of the acquisition of an approximately 900,000 square foot parcel of
land, located at 20™ Avenue and 31* Street, Astoria, New York, the construction of an approximately
250,000 square foot building thereon and the acquisition of equipment for use therein, all for use in
the manufacturing and wholesale sale and distribution of envelopes and related paper products, for
sale to the Agency and lease to Luyster Creek LLC (the "Company") for subsequent sublease to the
Applicant (the "Project™); and

WHEREAS, the Applicant has submitted a Project Application (the "Application™) to
the Agency to initiate the accomplishment of the above; and

WHEREAS, the Application sets forth certain information with respect to the
Applicant and the Project, including the following: that the Applicant employs 361 persons full time
within The City of New York (the "City"); that the Applicant intends to hire approximately 102 new
employees over the next three years; that in order to have room to expand and accommodate its
projected growth, the Applicant desires to acquire the land located at 20™ Avenue and 31 Street,
Astoria, New York; that due to high real estate taxes and real property prices in the City, the
Applicant cannot undertake the project without the Agency's financial assistance; that the Applicant




must obtain Agency financial assistance in the form of a straight-lease transaction to enable the
Applicant to proceed with the Project and thereby expand its operations in the City; and that, based
upon the financial assistance to be provided through the Agency, the Applicant desires to remain and
proceed with the Project and expand its operations in the City; and

WHEREAS, based upon the Application, the Agency hereby determines that Agency
financial assistance and related benefits in the form of an Industrial Incentive Program (Straight-
Lease) transaction among the Agency, the Applicant and the Company are necessary to induce the
Applicant to expand its operations within the City; and

- WHEREAS, the Project should not be delayed while the details of the straight-lease
transaction are being determined; and

WHEREAS, the Applicant intends to apply its own equity and to seek third—party-
financing from outside lenders for the costs of the Project; and

WHEREAS, in order to provide financial assistance to the Applicant and the
Company for the acquisition, construction and equipping of the Project, the Agency intends to grant
the Applicant and the Company financial assistance through an Industrial Incentive Program
(Straight-Lease) transaction in the form of real property tax abatements and exemptions, sales tax
exemptions and mortgage recording tax exemptions, all pursuant to the Act;

NOW, THEREFORE, NEW YORK CITY INDUSTRIAL DEVELOPMENT
AGENCY, HEREBY RESOLVES AS FOLLOWS:

Section 1. The Agency hereby determines that the acquisition, construction and
equipping of the Project and the provision of Agency financial assistance to the Applicant and the
Company pursuant to the Act in the form of an Industrial Incentive Program (Straight-Lease)

transaction will promote, is authorized by and will be in furtherance of the policy of the State of New
York as set forth in the Act and hereby authorizes the Applicant and the Company to proceed with
the Project. The Agency further determines that

(a) the Project shall not result in the removal of any facility or plant of the
Applicant or the Company or any other occupant or user of the Project from outside of the
City (but within the State of New York) to within the City or in the abandonment of one or
more facilities or plants of the Applicant or the Company or any other occupant or user of the
Project located within the State of New York (but outside of the City);

(b)  no funds of the Agency shall be used in connection with the Project for

the purpose of preventing the establishment of an industrial or manufacturing plant or for the
 purpose of advertising or promotional materials which depict elected or appointed
government officials in either print or electronic media, nor shall any funds of the Agency be
given in connection with the Project to any group or organization which is attempting to
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prevent the establishment of an industrial or manufacturing plant within the State of New
York; and

(c)  not more than one-third of the total Project cost is in respect of
facilities or property primarily used in making retail sales of goods or services to customers
who personally visit such facilities within the meaning of Section 862 of the New York

General Municipal Law.

Section2. To accomplish the purposes of the Act and to provide financial assistance
to the Applicant and the Company for the acquisition, construction and equipping of the Project, an
Industrial Incentive Program (Straight-Lease) transaction is hereby authorized subject to the
provisions of this Resolution.

Section 3. The officers of the Agency and other appropriate officials of the Agency
and its agents and employees are hereby authorized and directed to take whatever steps may be
necessary to cooperate with the Applicant and the Company to assist in the Project.

Section 4. The Agency hereby authorizes the Applicant and the Company to proceed
with the Project as herein authorized. The Applicant and the Company are authorized to proceed
with the Project on behalf of the Agency as set forth in this Resolution; provided, however, that it is
acknowledged and agreed by the Applicant and the Company that (i) nominal title to or other interest
of the Agency in the Project shall be in the Agency for purposes of granting financial assistance, and
(ii) the Applicant and the Company are hereby constituted the agents for the Agency solely for the
purpose of effecting the Project, and the Agency shall have no personal liability for any such action
taken by the Applicant and/or the Company for such purpose.

Section 5. The officers of the Agency are hereby designated the authorized
representatives of the Agency, and each of them is hereby authorized and directed to execute and
deliver any and all papers, instruments, opinions, certificates, affidavits and other documents and to
do and cause to be done any and all acts and things necessary or proper for carrying out this

Resolution.

Section 6. Any expenses incurred by the Agency with respect to the Project shall
be paid by the Applicant. By acceptance hereof, the Applicant agrees to pay such expenses and
further agrees to indemnify the Agency, its members, directors, employees and agents and hold the
Agency and such persons harmless against claims for losses, damage or injury or any expenses or
damages incurred as a result of action taken by or on behalf of the Agency in good faith with respect

to the Project.

Section 7. This Resolution is subject to the approval of a private investigative
report with respect to the Applicant and the Company. The provisions of this Resolution shall
continue to be effective until one year from the date hereof whereupon the Agency may, at its option,
terminate the effectiveness of this Resolution (except with respect to the matters contained in Section

/,_’/ljﬂj_!_(_l_ﬂml—“-ﬂﬂ——"



6 hereof) unless (i) prior to the expiration of such year (x) the Agency shall by subsequent resolution
extend the effective period of this Resolution, or (y) the Agency shall adopt a resolution authorizing
the appropriate documents to effectuate the Project as herein authorized or (ii) the Applicant shall be
continuing to take affirmative steps to secure financing for the Project.

Section 8. The Agency hereby determines, based upon information furnished to
the Agency by the Applicant and such other information as the Agency has deemed necessary to
make this determination, that the Project, a Type I project, pursuant to the State Environmental
Quality Review Act, being Article 8 of the New York State Environmental Conservation Law and
the implementing regulations, will not have a significant effect on the environment and that a Draft
Environmental Impact Statement will not be prepared. The reasons supporting this determination are
as follows:

1. To insure that the Project will not result in a significant traffic impact, if
finally determined by the Department of Transportation of The City of New
York to be necessary, the Project will include the following traffic

improvements:

- At the intersection of 20™ Avenue and 37™ Street during the AM peak
period (8-10 AM) subtract one second of green time from the north-south
phase of the traffic signal and add it to the east-west phase.

- Prohibit parking on the northbound Steinway Street approach to Ditmars
Boulevard during the AM and PM (4-6 PM) peak periods.

- Installation of a traffic signal at the intersection of 20" Avenue and 21%

Street.
2. The Project will not result in significant air quality or noise impacts.
3. The Project would not result in the impairment of the character or quality of

important historical, archeological, architectural, or aesthetic resources or of
existing community or neighborhood character.

4, The Project will not result in a significant adverse hazard to human health or
the environment. Analysis of soil samples from the site revealed the presence
of construction and demolition debris, low levels of volatile organic
compounds and and semi-volatile organic compounds on a portion of the site.

To insure that the Project will not result in the creation of a hazard to human
health or the environment, a construction period health and safety plan has
been prepared and will be implemented.
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5. No other significant effects upon the environment that would require the
preparation of an Environmental Impact Statement are foreseeable.

“Section 9. In connection with the Project, the Agency intends to grant the Applicant -
and the Company real property tax abatements and exemptions, sales tax exemptions and mortgage
recording tax exemptions.

Section 10. This Resolution shall take effect immediately.

ADOPTED: July 10,2001

Accepted: /Q% 7/, 2001 NATIONAL ENVELOPE CORPORATION

By: 74@0}\

Name:
Title:

370215.1 022771 RES
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16 NYCRR Parts 31 and 18

The requirements of a petition pursuant to PSL Section 70 are set forth in Parts 31 and 18
of the Commission’s regulations (16 NYCRR Parts 31 and 18). In accordance with the
provisions of Parts 31 and 18, Petitioners state as follows:

This section requires that the petition provide the facts called for in subdivisions (f) - (i)
and (p) of Section 18.1 applicable to the property to be transferred.” The information required by
this section for Con Edison is set forth in Appendix A, attached hereto.

3 )--

As described briefly in Section I of this Petition, the real property to be transferred is 21.3
acres of uniproved land located at the Con Edison Astoria Complex. A complete description of
the Property is set forth in the Agreement between Con Edison and LCL, a copy of which is

attached to this Verified Petition as Exhibit A.

These subdivisions of Section 18.1 require the Petitioners: (i) to identify the case number and date of any order
authorizing any bonds, notes, or other evidences of indebtedness (Section 18.1 (f)); (ii) to give a brief description of each
mortgage upon the property to be transferred (Section 18.1 (g)); (iii) to provide information for each bond issued (Section
18.1 (h)); (iv) to submit a separate statement for each affiliated interest as defmed by the PSL (Section 18.1 (i)); and (v) to
provide a detailed income statement and balance sheets for the latest fiscal year, and latest available income statement and
balance sheets for 12 months (Section 18.1 (p)).
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Cecti - List of Franchises, : :

Con Edison’s franchised retail operations will not be transferred, merged or consolidated
as part of the proposed transaction

Section 31.1 (d) - - T.ocal Appravals

Upon information and belief, the City of New York must provide Con Edison with a
waiver with respect to the City’s rights to purchase approximately 10,500 square feet of the
Property pursuant to a 1904 grant. No other City agency approvals will be required for LCL to
purchase the Property.

~

A copy of the Agreement is attached to this Joint Petition.

See Appendix B attache;l-hereto. |

Section 311 (h)- - lated T tion E cthe T he " :
See Appendix B attached hereto.

See also Exhibit D, page 1.

Section 31.1 (1) - - Cost of the Property to he Transferred.

See Appendix B attached hereto.

See also Exhibit D, page 1.
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Section 31.1 (3)- - Depreciation Reserves of Property to be Transferred

See Appendix B attached hereto.

See also Exhibit D, page 1.

Section 311 (K)-= S F Contributi

There are no contributions toward construction since no facilities are to be transferred,

Section 31.3 (1) - - Statement of Operating Revennes, Expenses and Taxes Relating to the
Operating revenues relating to the Property primarily consist of a pre-tax rate of return for

Con Edison of $24,975 and property taxes of $319,054, for a total of $344,029. As the

Property is land, there are minimal operating and maintenance expenses involved, The

balance sheet of Con Edison is set forth in Appendix A to this exhibit.



APPENDIX A



Appendix A
Page 1of 7

MORTGAGES

There are no mortgages upon the property to be transferred.
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STATEMENT OF AFFILIATED INTERESTS

There are no advances from affiliated interests or other indebtedness to affiliates.
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Consolidated Edison Company of New York, Inc.
CONSOLIDATED INCOME STATEMENT
For the Year Ended December 31 2007 2000 1999
(Thousands of Dollars)
OPERATING REVENUES (NOTE A)
Electric $6,350,360 $6,467,074 $5,672,348
Ges 1,268,095 1,081,534 943,641
Steam 503,736 452,135 340,026
TOTAL OPERATING REVENUES 8,122,191 8,000,743 6,956,015
OPERATING EXPENSES
Purchased power 2,818,936 2,988,096 1,669,227
Fuel 350,619 322,064 430,174
Gas purchased for resale 665,964 490,565 351,785
Other operations 868,092 947,545 1,047,748
Maintenance 404,158 430,870 423,322
Depreciation and amortization (Note A) 465,164 535,179 504,018
Taxes, other than income taxes 1,067,370 1,048,509 1,134,079
Income taxes (Notes A znd J) 435,364 285,847 394,147
TOTAL OPERATING EXPENSES 7,075,667 7,048,675 5,954,500
OPERATING INCOME 1,046,524 952,068 1,001,515
OTHER INCOME (DEDUCTIONS)
Investment income (Note A) 4,230 2,294 8,647
Allowance for equity funds used during construction (Note A) 1294 1,086 3,805
Other income less miscellaneous deductions (12,036) 1,446 (9,344)
Income taxes (Notes A and J) 8,196 {4,079) 28,066
TOTAL OTHER INCOME (DEDUCTIONS) 1,684 747 31,174
INCOME BEFORE INTEREST CHARGES 1,048,208 952,815 1,032,689
Interest on long-term debt 359,787 351,426 305,261
Other interest 32,323 43,224 17,363
Allowance for borrowed funds used during construction (Note A) (6,963) (5,550} o (1,778)
NET INTEREST CHARGES 385,147 369,100 320,846
NET INCOME 663,061 583,715 711,843
PREFERRED STOCK DIVIDEND REQUIREMENTS 13,593 13,593 13,593
NET INCOME FOR COMMON STOCK § 649,468 $ 570,122 § 698,250

The accompanying notss zre an integral part of these financial statemenss.
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Consolidated Edison Company of New York, Inc. st

CONSOLIDATED BALANCE SHEET

As ar
December 31, 2001 December 31, 2000

(Thousands of Dollars)

CAPITALIZATION AND LIABILITIES
CAPITALIZATION (SEE STATEMENT OF CAPITALIZATION)

Common shareholder’s equity $ 4,665,805 $ 4,479,584
Preferred stock subject to mandatory redemption (Note B) 37,050 37,050
Other preferred stock (Note B) 212,563 212,563
Long-term debt : 5,011,752 4,915,108
TOTAL CAPITALIZATION 9,927,170 9,644,305
NONCURRENT LIABILITIES
Obligations under capital leases 41,088 31,432
Accumulated provision for injuries and damages 163,632 148,047
Pension and benefits reserve 101,759 105,124
Other noncurrent liabilities 12,187 14,822
TOTAL NONCURRENT LIARILITIES 318,666 299,425
CURRENT LIABILITIES
Long-term debt due within one yzar (Note B) 300,000 300,000
Notes payable - 139,969
Accounts payable 598,137 879,602
Customer deposits 204,873 195,762
Accrued taxes 141,259 48,509
Accrued interest 73,311 78,230
Accrued wages 71,177 70,951
Other current Labilities 270,109 237,634
TOTAL CURRENT LIABILITIES 1,658,866 1,951,657
DEFERRED CREDITS AND REGULATORY LIABILITIES
Accumulated deferred federal income tax (Note J) 2,022,638 2,134,973
Accumulated deferred investment tax credits (Note A) 111,925 124,532
Regulatory liabilines
NYISO reconciliation (Note A) 92,504 .
World Trade Center casualty loss (Note P) 81,483 .
Gain on divestiture (Note I) 52,784 50,000
Deposit from sale of First Avenue properties 50,000 50,000
Accrued electric rate reduction (Note A) 38,018 38,018
DC service incentive 28,453 18,169
NYPA revenue increase 9,169 35,021
Other 127,140 201,841
TOTAL REGULATORY LIABILITIES - 479,553 393,049
TOTAL DEFERRED CREDITS AND REGULATORY LIABILITIES 2,614,116 2,652,554
$14,518,818 £14,547,941

TOTAL

The accompanying notet are an integral pert of thase financial starements,
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Consolidated Edison Company of New York, Inc.
CONSOLIDATED BALANCE SHEET
As af
December 31, 2001  Decernber 31, 2000
(Thousands of Dollars)
ASSETS
UTILITY PLANT, AT ORIGINAL CCST (NOTE A)
ElectAc $10,441,779 $11,135,764
Gas 2,113,664 2,020,395
Steam 758,600 © 740,189
General 1,241,746 1,282,254
TCTAL 14,555,789 15,178,602
Less: Accummulated depreciation 4,083,760 4,819,626
NET 10,472,029 10,358,976
Construction work in progress 626,835 476,379
Nuelear fuel assemblies and components, less accumulated emortization - 107,641
NET UTILITY PLANT 11,098,864 10,942,996
NON-UTILITY PLANT
Non-utility property 29,408 4,087
NET PLANT 11,128,272 10,947,083
CURRENT ASSETS -
Cash and temporary cash investments (Note A) 264,776 70,273
Accounts receivable - customer, less allowance for uncollectible accounts
of 29,400 and $25,800 in 2001 and 2000, respectively 527,635 743,883
Other receivables 91,814 155,656
Fuel, at average cost 16,719 28,455
Gas in storage, at average cost 85,534 64,144
Materials and supplies, at average cost 82,301 118,344
Prepayments 58,628 131,141
Other currant zssets 33,247 50,977
TOTAL CURRENT ASSETS 1,160,654 1,362,873
INVESTMENTS
Nuclear decommissioning trust funds - 328,969
Other 4,950 15,068
TOTAL INVESTMENTS (NOTE A) 4,350 344,037
DEFERRED CHARGES, REGULATORY ASSETS AND NONCURRENT ASSETS
Accrued pension credits 697,807 366,743
Regulatory assets
Future federal income tax (Note A) 624,625 642,868
Sale of nuclear generating unit (Note I) 170,241 -
Recoverable energy costs (Note A) 121,748 274,288
Real estate sale costs - First Avenue properties 105,407 103,009
Workers' compensation (Note F) 60,466 32,000
Divestitare - capacity replacement reconciliation (Note I) 58,850 73,850
Accrued unbilled gas revenue (Note A) 43,594 43,594
Deferred special retirement program costs (Note D) 42,197 46,743
World Trade Center restoration costs (Note P) 32,033 -
Other 117,584 152,482
TOTAL REGULATORY ASSETS 1,377,645 1,348,834
Other deferred charges and noncurrent assets 149,490 158,371
TOTAL DEFERRED CHARGES, REGUL.@TDRY ASSETS AND NONCURRENT
ASSETS 2,224,942 1,893,948
TOTAL $14,518,818 $14,547,941

The accompanying notes are an integral part of thesz financizl statements.
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Consolidated Edison Company of New York, Inc.
CONSOLIDATED STATEMENT OF RETAINED EARNINGS
As at
December 31, December 31,  Decermber 31,
2001 2000 1000
(Thousands of Dollars)
BALANCE, JANUARY 1 $3,995,825 $3,887,993 $4,517,529
Net income for the year 663,061 583,715 711,843
ToTAL 4,658,886 4,471,708 5,229,372
DIVIDENDS DECLARED ON CAPITAL STOCK
Cumulative Preferred, at required annual rates 13,593 13,593 13,593
Common 459,718 462,290 1,327,786
TOTAL DIVIDENDS DECLARED 473311 475,883 1,341,379
BALANCE, DECEMBER 31 $4,185575 £3,995,825 $3,887,993

Consolidated Edison Company of New York, Inc.
CONSOLIDATED STATEMENT OF COMPREHENSIVE INCOME

For the Year Ended Decernber 31 2001

2000 1909

(Thowsands of Dollars)

NET IncomE For COMMON STOCK $649,468
OTHER COMPREHENSIVE INCOME/(LOSS), NET OF TAXES
Minimum psnsion liability adjustments, net of $1,402" and 8363 taxes

$570,122 $698,250

in 2001 and 2000, respectively (1,844) (673) -
Unrealized (losses)/gaine on derivatives qualified as hedges, net of
$3,559 taxes (4,938) - -
Reclassification adjustment for gains/(losses) included in net income,
net of $2,087 taxes 2,983 - -
ToTslL OTHER COMPREHENSIVE INCOME/(LOSS), NET OF TAXES (3,799) (673) -
COMPREHENSIVE INCOME $645,669 $569,449 $698,250

The sccompanying notes are &n integral part of thess financial statements.
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Consolidated Edison Company of New York, Inc.
CONSOLIDATED STATEMENT OF CAPITALIZATION
Long-term debt (Note B) At December 31
Maturity Interest Rate Series 2001 2000
( Thousands of Dollars)

DEBENTURES:
2001 62 19938 $ - $ 150,000
2001 3.25 19%6B - 150,000
2002 6% 1993C 150,000 150,000
2002 4.72* 1997A 150,000 150,000
2003 6% 1993D 150,000 150,000
2004 7%/ 1592B 150,000 150,000
2005 6 1995A 100,000 100,000
2005 6%/s 2000C 350,000 350,000
2007 6.45 19978 330,000 330,000
2008 6V 19984 180,000 180,000
2008 6.15 1998C 100,000 100,000
2009 7.15 1999B 200,000 200,000
2010 BYs 2000A 325,000 325,000
2010 72 20008 300,000 300,000
2023 742 1993G 380,000 380,000
2026 7 1996A 100,000 100,000
2028 7.1 1998D 105,000 105,000
2028 6.9. 1998D 75,000 75,000
2029 Tie 1994A 150,000 150,000
2039 7.35 1999A 275,000 275,000
2041 . 7Y 2001A 400,000 -

3,970,000 3,870,000

TOTAL DEBENTURES

TAX-EXEMPT DEBT - NOTES 1SSUED TO NEW YORK STATE ENERGY RESEARCH AND DEVELOPMENT AUTHORITY FOR

FACILITIES REVENUE BONDS:

2020 5Ys 19938 127,715 127,715
2020 6.10 19954 128,285 128,285
2022 5% 1993C 19,760 18,760
2026 74 1991A - 128,150
2027 6% 1992A - 100,000
2027 6% 19928 - 100,000
2028 6.00 19934 101,000 101,000
2029 : Vs 1994A 100,000 100,000
2034 2.74* 19994 292,700 292,700
2036 1.95* 2001A 224,600 -
2036 1.81* 2001B 98,000 -
TOTAL TAX-EXEMPT DEBT 1,092,060 1,097,610
SUBORDINATED DEFERRABLE INTEREST DEBENTURES:

2031 TYa 19%96A 275,000 275,000
UNAMORTIZED DEBT DISCOUNT (25,308) (27,502)
Toral 5,311,752 5,215,108
1.ESS: LONG-TERM DEBT DUE WITHIN ONE VEAR 300,000 300,000
TOTAL LONG-TERM DEBT 5,011,752 4,915,108

$ 9,927,170 $ 9,644,305

TOTAL CAPITALIZATION

*  Rates reset weekly, quartezly or by auction held every 35 days; December 31, 2001 rate shown.
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Proposed Sale to Luyster Creek LLC
Summary of Book Cost, Estimated Accrued Depreciation and Net Book Cost
For Common Plant Listed Below
at December 31, 2001

At December 31, 2001
Account Estimated Accrued Net
PSC ConEd Description Book Cost Depreciation Book Cost C.W.I.P.

Common Plant in Service
Land and Land Rights

General Plant Buildings -Location 242
389 9810 Land and Land Rights $ 222,591.93 $ - $ 222,591.93 $ -




Consolidated Edison Company of New York, Inc.

Sale of Property to Luyster Creek LLC
As of December 31, 2002

Purchase Price (20,681 acres @
Excluding Unpatented Upland (3,201 acres @
Total Purchase Price Excl. Unpatented Upland

Less Related Costs:
Book Value of Land

Other Costs:
Selling Costs $ 250,000
Relocation Costs 175,000
Acquisition of Unpatented Land Under Water » 75,000
Miscellaneous 160,000

Subtotal Other Costs
Transfer Taxes @ 3.025%
Gross Receipts Tax @ 4.573%
State Income Tax @ 9.03%
Subtotal - Costs
Gain before FIT

Federal income Tax @ 35%

Net Gain on Sale After FIT

Disposition of Net Gain to Customers:

Electric @ 83%
Gas @ 17%

Exhibit D
Page 1 of 2

Amount

I

222,582

660,000




Consolidated Edison Company of New York, inc. Exhibit D
Proposed Journal Entries - Sale to Luyster Creek LLC Page 2 of 2

Debit Credit
Accounts Receivable _
Other Deferred Credits - Gain on Sale —

Accounts Receivable

To record the sale, receipt of cash and defer the income effect.

Accumulated Provision for Depreciation $222,592

Plant in Service $222,592
Other Deferred Credits - Gain on Sale $222,592

Accumulated Provision for Depreciation §222,592

To retire plant in service and defer the income effect.

Other Deferred Debits $410,000

Cash $410,000
Other Deferred Credits - Gain on Sale $410,000

Other Deferred Debits $410,000

To record the payment of site preparation, relocation, and other
expenses and defer the income effect.

Other Deferred Debits ' $250,000

Cash ) $250,000
Other Deferred Credits - Gain on Sale $250,000

Other Deferred Debits $250,000

To record the payment of selling expenses and defer the income effect.
Other Deferred Debits
Cash

Other Deferred Credits - Gain on Sale
Other Deferred Debits

To record the payment of Transfer Taxes and defer the income effect.
Other Deferred Credits - Gain on Sale
Taxes Accrued
To record Gross Receipts Taxes.
Other Deferred Credits - Gain on Sale
Taxes Accrued

To record New York State Income Tax

Other Deferred Credits - Gain on Sale
Federal Income Tax Payable

To record the payment of Federal income tax and defer the income effect.



HELEN MARSHALL
PRESIDNT

{718) 286-3000
TDD (718) 286-2656
TELECOPIER (718) 286-2888

CITY OF NEW YORK
OFFICE OF THE

PRESIDENT OF THE BOROUGH OF QUEENS
120-55 QUEENS BOULEVARD
KEW GARDENS, NEW YORK 11424-1015

February 19, 2002
Honorable Janet H. Deixler
Secretary, New York State Department of Public Service
Three Empire State Plaza
Albany, New York 12223

Dear Secretary Deixler:

I am writing in reference to the forthcoming sale of Con Edison property in
Astoria, Queens to the National Envelope Company. I am asking for the support and
approval of the New York State Department of Public Service in this important
transaction.

The Office of the Queens Borough President has been working diligently to see
that this project comes to fruition. The relocation of the National Envelope Company to
this site is crucial if we are to retain the more than 400 manufacturing jobs it provides.
National Envelope Company launched an exhaustive site selection process that
culminated, through the efforts of this office, in locating the Astoria site in 1997. Since
that time, our office actively encouraged negotiations between both parties. In fact, the
contract between Con Edison and the National Envelope Company was finally signed in
this office on December 20, 2001 and witnessed by former Borough President Claire
Shulman.

Keeping the National Envelope Company in New York City, and more specifically
in Queens County was a priority for the former Borough President. Please note that it is
also one of the most important economic development priorities of my administration as
well.

I look forward to your positive response.

Sincerely,

HELEN MARSHALL
President
Borough of Queens
cc: Candida L. Canizio
Nathan Moser
Joel Moser



