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A.L.J. COSTELLO: I call case 15-F
dash 0122.

We're at day 2 of the hearings in this
matter and we'll begin by taking appearances,
starting with the Applicant.

MR. MUSCATO: Good morning, your
Honor.

My name is Jim Muscato and I'm here on
behalf of the -- the Applicant, Baron Winds, along
with my colleague, Jessica Klami.

A.L.J. COSTELLO: Good morning.

Department of Public Service? We're
doing appearances.

MS. BEHNKE: Oh.

Heather Behnke, on behalf of the
Department of Public Service Staff.

A.L.J. COSTELLO: All right.
Department of Environmental Conservation?

MR. KING: Thomas King and Larry
Weintraub.

A.L.J. COSTELLO: Okay.

MR. KING: With our witness, Scott
Jones.

A.L.J. COSTELLO: Okay. Dr. Sokolow?
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four parties.

or do you want

Baron Winds LLC 3/21/2019
MS. SOKOLOW: I am here speaking for
Do I have to go through parties again,

me to give --

A.L.J. COSTELLO: That's —-- that's
okay.

MS. SOKOLOW: It's okay?

A.L.J. COSTELLO: It's on the record
from -- okay.

Tara Wells, from Agriculture and
Markets, has been excused. She's not here.

I don't —-.
(Off the record discussion)

A.L.J. COSTELLO: For -- do we have

anybody here for the town's?

MR. PULLEN: Yes.

Your Honor, from the town of Fremont,

Seth Pullen, Attorney for the town.

Also, present today here are the Town

Supervisor, Emily Murray (phonetic spelling) and Town

Supervisor, Kevin Smith (phonetic spelling).

A.L.J. COSTELLO: Good morning.
MR. PULLEN: And Michael Keith --
A.L.J. COSTELLO: Keith.

MR. PULLEN: -- Engineer with Hunt,
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15-F-0122 Baron Winds LLC 3/21/2019
for the -- for the Town of Fremont and personal
appearance.

MR. KEITH: Michael Keith, here on
behalf of not only the town of Fremont, but the town
of Wayland.

Also with me is Assistant -- Assistant
Supervisor, Ms. Carol Michaels (phonetic spelling).

A.L.J. COSTELLO: Okay. Good morning.

Is there anyone else that I -- that's
making an appearance today, that I did not get? No?

Okay. With that, we're -- we'll go
right into the first witness, who is W. Scott Jones.

Mr. Jones, could you just state your
name and business address for the record?

MR. JONES: W. Scott Jones, N.Y.S.,
D.E.C. 6274 East Avon Road, Lima -- or Avon, New York
14414.

A.L.J. COSTELLO: Thank you.

May you raise your right hand?

Do you swear, or affirm that the
testimony you will give, it will be the whole truth?

MR. JONES: Yes.

WITNESS; W. SCOTT JONES; Sworn

A.L.J. COSTELLO: Okay. Thank you.
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You may take a seat.

Mr. King-?

MR. KING: Your Honors.

DIRECT EXAMINATION

BY MR. KING:

Q. Mr. Jones, did you file pre-
filed testimony, in this matter?

A. (Jones) Yes.

MR. KING: Your Honors, I'd like to
move to enter Mr. Jones' pre-filed testimony in to

the record.

A.L.J. COSTELLO: Okay. Do you -- do
you want him to lay the foundation, or we -- we had
indicated before you'll waive --?

MR. MUSCATO: Yes.

A.L.J. COSTELLO: That's fine?

MR. MUSCATO: Yeah.

A.L.J. COSTELLO: Okay. At this
point, we will accept the direct -- direct testimony
of W. Scott Jones, pre-filed testimony, as if orally
given here today and the file will be N.Y.S. D.E.C.

Direct Testimony of W. Scott Jones. **
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WITNESS INTRODUCTION

Q. Will you please state your name, employer, title and business location?

A. My name is Scott Jones. (“NYSDEC” or “Department”) in the Division of Fish
and Wildlife, as the Region 8 Manager of the Bureau of Ecosystem Health for the past 3
years. Prior to that 1 was employed as a Biologist 1 (Ecology) for approximately 15 years

in NYSDEC’s Region 8 headquarters in Avon, NY.

Q. Will you please describe your educational background and professional
certifications?

A. Please see a copy of my resume marked as NYSDEC-CB-1.

Q. What are your responsibilities in your position at the Department?

A In my position, I am responsible for programmatic oversight of the State’s statutory
and regulatory freshwater wetland program in NYSDEC Region 8 which includes Steuben
County. In this capacity, | oversee the implementation of Article 24 of the Environmental
Conservation Law (ECL) (Article 24 or Freshwater Wetlands Act) and associated State
regulations, Article 15 of the ECL and associated State regulations, and, as applicable,
State water quality standards applicable to projects under Section 401 of the federal Clean
Water Act (CWA) and associated State regulations. Included in this oversight is my
responsibility to ensure the proper delineation of State-regulated wetland boundaries.

Q. Will you please summarize your experience regarding wetlands and review of

proposed wind farm projects?
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A. | have delineated several hundred wetlands and reviewed the permit applications
that went with the delineations for activities in and near wetlands. | have reviewed several
wind farm projects that required or will require compliancy with relevant statutory and
regulatory requirements of an individual freshwater wetland permit under Article 24, a
State water quality certificate under Section 401 of the CWA, or protection of waters permit
under Article 15 to be constructed. These projects include those projects subject to Article
10 of the Public Service Law (PSL), and those which were reviewed pursuant to the State
Environmental Quality Review Act (SEQR).
Q. What is the purpose of your testimony today?
A. The purpose of my testimony is to provide an overview of the Department’s
implementation of NYSDEC’s (i) freshwater wetlands preservation and protection
program in Article 24 and the associated regulations found at Parts 663 and 664 of Title 6
of the Official Compilation of Codes, Rules and Regulations of the State of New York (6
NYCRR) (Part 663 or 664), (ii) ECL Article 15, Title 5 and the associated regulations
found at Part 608 of Title 6 of the Official Compilation of Codes, Rules and Regulations
of the State of New York (6 NYCRR) (Part 608) and (iii) the Department’s implementation
of Section 401 of the CWA, and the associated regulations found at 6 NYCRR Parts 608,
701, 702, 703, 704 and 750.

In that context, I will discuss: (i) the factors the Department considers in making
regulatory determinations pursuant to the applicable statutes and regulations; (ii) how these

factors apply to the Project; and (iii) whether the Project has met the applicable State
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standards. | am advised by Department Counsel that this wetlands program with its
attendant statutory and regulatory authority, use and protection of waters program with its
attendant statutory and regulatory authority, as well as State water quality standards, apply
to the Baron Wind Project (Project) as proposed, and to the New York State Board on
Electric Generation Siting and the Environment’s (Siting Board’s) deliberations and
required findings pursuant to PSL Article 10. Accordingly, my testimony discusses how
the Siting Board must apply the State’s statutory and regulatory (i) wetlands program, (ii)
protection of waters program and (iii) the CWA, as implemented by the above-referenced
State statutes and regulations, to its deliberations and required findings under PSL Acrticle
10 to ensure the Project’s compliance therewith, should it decide to approve the Project.
Q. What information has provided the basis for your testimony?

A. My testimony is based on the Project application (Application) filed November 29,
2017 by Baron Winds, LLC (Applicant), specifically Exhibits 22 and 23 and corresponding
Appendices, including but not limited to Appendix BBB (Wetland and Waterbody
Delineation Report) Appendix CCC (Wetland Functions and Values Assessment),
supplemental filings filed March 12, 2018, June 15, 2018 and February 1, 2019. and the
proposed certificate conditions filed by the Applicant on January 16, 2019. 1 also
conducted site visits of the Project site on August 30, 2017 and December 14, 2018. | have
reviewed all the above-referenced materials in the context of compliance with Article 24

and 6 NYCRR Parts 663 (Freshwater Wetlands Permit Requirements) and 664 (Freshwater



10

11

12

13

14

15

16

17

18

19

20

Case No. 15-F-0122 JONES

Wetlands Maps and Classification), ECL Article 15 (Protection of Waters) and Section 401
of the CWA and 6 NYCRR Parts 608, 701, 702, 703, 704 and 750.

Q. Do you have any comments regarding the adequacy of the plans provided by the
Applicant?

A. The plans as submitted are adequate to complete a review consistent with Part 663
and Part 608 to determine, respectively, if Article 24 and Article 15 jurisdictions are
applicable.

HABITAT PROTECTION AND ECOSYSTEM HEALTH PROGRAMS

Q. Can you describe the Department’s policy with respect to freshwater
wetlands?
A As articulated in Article 24, the State’s policy with regard to wetlands is to preserve,

protect, and conserve freshwater wetlands and the benefits that wetlands provide, to
prevent the despoliation and destruction of freshwater wetlands, and to regulate use and
development of such wetlands to secure the natural benefits of freshwater wetlands,
consistent with the general welfare and beneficial economic, social and agricultural
development of the State. The Department must consider this policy when reviewing any
proposed project that may impact regulated freshwater wetlands, or the associated
regulated adjacent areas (being the area within 100 feet of a State-regulated wetland).
Accordingly, if the Department determines that a project with potential adverse impacts to

freshwater wetlands does not satisfy an economic or social need and does not meet specific

10
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permit issuance standards, the Department may find that the project does not meet statutory
and regulatory standards.

Q. How is ECL Article 24 implemented?

A. The Department's regulations contain the standards that implement the Freshwater
Wetlands Act (see, e.g., Parts 663 and 664). Through Part 663, the Department has
established procedures and standards to guide the review of permit applications for projects
which propose to construct in, or adjacent to, freshwater wetlands. Part 664 contains the
mapping and classification standards and procedures of all wetlands protected under ECL
Article 24.

Q. Can you describe how a regulatory review of proposed activities within a
State-regulated wetland, or the associated regulated adjacent area, is conducted?

A. In general, the burden is on an applicant to demonstrate that any proposed activity
within a State-regulated wetland, or the associated regulated adjacent area, will comply
with the implementing regulations (see above), and all other applicable laws and
regulations (6 NYCRR § 663.5[a]).

Q. What information must an applicant provide for the Siting Board to conduct
its review to ensure consistency with the State’s freshwater wetlands program?

A. | have been advised by Department Counsel that activities regulated by Article 10
of the PSL do not require the Department to issue an Article 24 freshwater wetlands permit.
However, the standards of Article 24 and its implementing regulations, including those in

subdivision 6 NYCRR § 663.5(¢e), must be applied by the Siting Board in determining

11



10

11

12

13

14

15

16

17

18

19

20

21

Case No. 15-F-0122 JONES

whether to issue a Certificate of Environmental Compatibility and Public Need pursuant to
PSL Article 10. In order for the Department to conduct a technical review of any project
that will occur, in part or in its entirety, within a State-regulated wetland, or the associated
regulated adjacent area, an applicant must provide detailed project plans of sufficient scale,
including, at minimum: (1) a delineated boundary for all wetlands on or near the project
site; (2) the precise location of all temporary and permanent structures; and (3) the extent
of all temporary and permanent disturbances, including clearing and grading. This
information is not exhaustive — on a case-by-case basis, additional information may be
required for the Siting Board, as well as the Department, to review the project and to make
regulatory determinations, including whether the project has met State statutory and
regulatory standards. Under the Department’s review process, once all the needed
information has been submitted, the examination of the project continues with a
consultation of the Department’s mapped regulatory wetlands, as well as those unmapped
wetlands that meet State criteria for jurisdiction, and geographical information systems
data to determine if a protected wetland is located within 100 feet of the proposed project.
If aregulated wetland is likely located on or near the project, the Department then considers
the proposed activities associated with the project in relation to the delineated boundary of
the wetlands, the activities listed in 6 NYCRR § 663.4(d), and the standards set forth in 6
NYCRR 8§ 663.5(e), before making an ultimate determination whether the project meets
statutory and regulatory standards under Article 24.

Q. What do you mean by “delineated boundary” of a wetland?

12
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A. A “delineated boundary” is a wetland boundary that Department Staff has
determined will accurately represent the actual extent of the wetlands. This should not be
confused with the extent of wetlands shown on the Department’s wetlands maps or on the
National Wetlands Inventory Maps, which is a comprehensive master geodatabase of the
nation’s wetlands maintained by the United States Fish and Wildlife Service. The
Department’s wetlands maps approximate the extent of the wetlands and inform
landowners, potential applicants, and the public regarding the approximate extent of
wetlands regulated under Article 24. The maps were developed using 1970’s-era aerial
photography and were not intended to depict actual wetlands boundaries to the extent
provided by on-site inspection or delineation. In fact, | have seen many situations where
the actual extent of wetlands was underestimated by the maps. Field inspections are always
required for projects such as this to refine the approximations shown on wetlands maps and
to accurately determine the extent of wetlands near proposed projects. A surveyed
boundary of field-delineated wetlands must be included on project plans. Without such
information on the precise location and extent of wetlands, Department Staff cannot
determine the full extent of proposed project impacts on identified State-regulated
wetlands, or the associated regulated adjacent areas.

Q. In general, what are the Part 663 standards applicable to proposed activities
within a State-regulated wetland, or the associated regulated adjacent area?

A. The standards under 6 NYCRR § 663.5(e) apply to determine if the proposed

project meets regulatory standards. The first step in determining the applicable standards

13



10

11

12

13

14

15

16

17

18

19

20

21

Case No. 15-F-0122 JONES

is identifying which activity or activities apply to the proposed project (see activities list in
6 NYCRR § 663.4[d]). This step will, in turn, determine which standards must be
considered in the review of the project. This Project involves the construction of an
industrial facility and, as such, is considered incompatible with a wetland and its functions
and benefits (6 NYCRR § 663.4[d][43]). Thus, pursuant to 6 NYCRR 8 663.5(e), this
Project must be reviewed in accordance with the weighing standards contained in 6
NYCRR § 663.5(¢)(2).

Q. Can you describe the weighing standards?

A. In general terms, the weighing standards require an applicant to first demonstrate
that any activities in, and impacts to, a wetland and its adjacent area cannot be avoided
entirely. If avoidance is impossible, impacts on the functions or benefits of a wetland must
be minimized. Finally, any remaining loss of wetland acreage or function, or both, must be
mitigated, unless it can be shown that the losses are inconsequential or that, on balance,
economic or social need for the project outweighs the loss. The degree of balancing
required is commensurate with the classification of an affected wetland and the severity of
the remaining impacts. The higher the class of wetland or the greater the impact to a
wetland or its adjacent area, the greater the burden upon an applicant to demonstrate an
overriding need not to fully compensate for unavoidable impacts. The standards that must
be demonstrated as set forth in the implementing regulations at 6 NYCRR § 663.5 are
“compelling” need for Class I wetlands and “pressing” need for Class II wetlands. More

specifically, the standards are organized into two tiers, varying according to the class of

14
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the wetland. The first tier requires avoidance and minimization of impacts. For wetland
Classes I, 11, 11l and IV, the proposed activity must be compatible with the public health
and welfare, be the only practicable alternative that could accomplish the applicant’s
objectives and have no practicable alternative on a site that is not a freshwater wetland or
adjacent area. For wetland Classes I, Il, and Ill, the proposed activity must minimize
degradation to, or loss of, any part of the wetlands or adjacent areas and must minimize
any adverse impacts on the functions and benefits that the wetland provides. For wetland
Class 1V, the proposed activity must make a reasonable effort to minimize degradation to,
or loss of, any part of the wetland or its adjacent area. The second tier of conditions only
applies once the first tier of conditions has been satisfied.

These conditions vary with the class of wetlands as follows:

Class | Wetlands: Class I wetlands provide the State’s most critical wetland

benefits. Loss of or detriment to a Class | wetland is acceptable only in the most unusual
circumstances — only if a determination is made that the proposed activity satisfies a
compelling economic or social need that clearly and substantially outweighs the loss of or
detriment to the wetland benefits. (See 6 NYCRR 8§ 663.5(¢)(2)).

Class Il Wetlands: Class Il Wetlands provide important benefits. A loss of or

detriment to a Class Il wetland is acceptable only in limited circumstances. A proposed
activity meets applicable standards, and the Department would issue a permit, only if the

Department determines that the proposed activity satisfies a pressing economic or social

10
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need that clearly outweighs the loss of or detriment to the wetland benefits. (See 6 NYCRR
8 663.5(€)(2)).

Class 111 Wetlands: Class Il Wetlands supply wetland benefits. A loss of or

detriment to a Class Il wetland is acceptable only after the exercise of caution and
discernment. A proposed activity meets applicable standards, and the Department would
issue a permit, only if the Department determines that the proposed activity satisfies a
pressing economic or social need that outweighs the loss of or detriment to the wetland
benefits. (See 6 NYCRR § 663.5(e)(2)).

Class IV Wetlands: Class IV Wetlands provide some wildlife and open space

benefits and may provide other benefits cited in the Freshwater Wetlands Act. Therefore,
wanton or uncontrolled degradation or loss of Class IV wetlands is unacceptable. A
proposed activity meets applicable standards, and the Department would issue a permit,
only if the Department determines that the activity is the only practicable alternative which
could accomplish the applicant’s objectives. See 6 NYCRR § 663.5(e) (2).
Q. Can you describe the criteria on which the Department bases its decision as to
whether a project meets freshwater wetlands permitting standards?
A. The regulations (6 NYCRR Part 663) provide a step by step process that requires
projects to:
1) avoid wetland impacts by keeping all regulated activities landward of the regulated
adjacent area;

2) minimize impacts by maximizing setbacks within the regulated adjacent area; and

11
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3) provide mitigation for all unavoidable impacts to wetlands.
Once the Department reviews its mapped regulatory wetlands, as well as those unmapped
wetlands that meet State criteria for jurisdiction and confirms the presence of a State-
regulated wetland, the Department checks its classification sheet to determine if a particular
wetland is a Class I, Il, I1l, or I\VV. Based on the wetland class, the Department uses the
appropriate weighing standards to determine whether a proposed project or activity meets
applicable standards.
Q. If it is determined that impacts to wetlands are unavoidable, what information
must the Applicant provide regarding wetland mitigation to demonstrate compliance
with Department’s requirements?
A. A plan that meets the regulatory requirements of 6 NYCRR § 663.5(g) and the
Department’s Guidelines on Compensatory Mitigation. For example, the plan must include
the following details:
e A detailed location relative to proposed wetland impact areas and other state-
jurisdictional freshwater wetlands;
e A Project construction timeline;
e Documentation of ownership of the mitigation site, or a conservation easement with
participating landowners unless such an agreement can be shown to not be practical,

in which case, a deed restriction may be employed;

12
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e A monitoring plan including at least five years of monitoring, quarterly the first
year and twice per year thereafter. The monitoring may need to be extended if
problems arise;

e A commitment to maintain an 85% survival rate of tree and shrub plantings with
replacements in kind when the survival rate is not met; and

e An invasive species management plan.

Are there other applicable standards that would apply to the Project?
A.  Yes. The Project is subject to review as it relates to the Protection of Waters
program pursuant to Article 15 and Part 608.

ARTICLE 15— NAVIGABLE WATERS AND PROTECTED STREAMS

Q. Can you describe the Department’s policy with respect to protection of the
State’s waters?

A. Yes. The policy of New York State, set forth in Title 5 of ECL Article 15,
recognizes that New York is rich with valuable water resources, and directs us as
stewards of the environment to preserve and protect certain lakes, rivers, streams, and
ponds. These rivers, streams, lakes, and ponds are necessary for fish and wildlife habitat;
drinking and bathing; and agricultural, commercial and industrial uses. In addition, New
York's waterways provide opportunities for recreation; education and research; and
aesthetic appreciation. Certain human activities can adversely affect, even destroy, the
delicate ecological balance of these important areas, thereby impairing the uses of these

waters.
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Q. What information must an applicant provide for the Siting Board to conduct its
review to ensure consistency with the State’s Protection of Waters Program?

A. | have been advised by Department Counsel that activities regulated by Article 10 of
the PSL do not require the Department to issue an ECL Article 15 protection of waters
permit. However, the standards set forth in ECL Aurticle 15 and its implementing
regulations, including those in subdivision 6 NYCRR § 608.8, must be applied by the
Siting Board in determining whether to issue a Certificate of Environmental
Compatibility and Public Need pursuant to PSL Article 10.

Q. How is ECL Article 15 implemented with respect to stream protection?

A. To implement the policies set forth in ECL Article 15, NYSDEC created the
Protection of Waters Program (see Part 608) to prevent undesirable activities on water
bodies by establishing and enforcing regulations that: (1) are compatible with the
preservation, protection and enhancement of the present and potential values of the water
resources; (2) protect the public health and welfare; and (3) are consistent with the
reasonable economic and social development of the State. The objectives of the
Department’s Protection of Waters Program are to (i) minimize the disturbance of
streams and water bodies and (ii) prevent unreasonable erosion of soil; increased turbidity
of the waters; irregular variations in velocity; temperature and level of waters; the loss of
fish and aquatic wildlife; the destruction of natural habitat; and the danger of flood or
pollution. The activities regulated under this Program include but are not limited to the

following regulatory provisions: modification or disturbance of the bed or banks of
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“protected streams” (6 NYCRR § 608.2) and excavation and fill in navigable waters or
wetlands adjacent to and contiguous to the navigable waters (6 NYCRR § 608.5).
Q. What are considered protected streams?
A. Protected streams are defined in 6 NYCRR § 608.1(aa) as streams or portions of
streams that have any of the following water quality classifications or standards (in
declining order of water quality): AA, AA(T), AA (TS), A, A(T), A(TS), B, B(T),
B(TS), C(T), or C(TS). The designation of “T”” means that the waters provide habitat in
which trout can survive and grow; “TS” means that the waters provide conditions in
which trout eggs can be deposited, fertilized, develop, hatch, and grow.
Q. What are the standards applicable to proposed activities that would impact
State streams?
A. Section 608.8 requires a determination that the proposed activity is in the public
interest, in that the Applicant has shown that the proposal:
1) is reasonable and necessary;
2) will not endanger the health, safety, and welfare of the people of the State of New
York; and
3) will not cause unreasonable, uncontrolled or unnecessary damage to the natural
resources of the State, including soil, forests, water, fish, shellfish, crustaceans,
and aquatic and land-related environment.

The State must consider the following factors in reviewing each proposal:

15
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a. the environmental impacts of the proposal, including effects on fish and
wildlife habitat, water quality, hydrology, and watercourse and water body
integrity;

b. the adequacy of project design and construction techniques;

c. operational and maintenance characteristics;

d. safe commercial and recreational use of water resources;

e. the water dependent nature of a use;

f. the safeguarding of life and property; and

g. natural resource management objectives and values.

Q. Are there any other applicable State standards that apply to the Project?

A. Yes. The Project will require a Water Quality Certification pursuant to Section
401 of the CWA. State water quality standards are set forth in 6 NYCRR § 608.9, with
related regulations at 6 NYCRR Parts 701, 702, 703, 704 (Qualifications and Standards)
and 750 (State Pollutant Discharge Elimination System (SPDES) Permits).

Q. What are the standards for issuing a Section 401 WQC?

A. Section 401 of the CWA requires that any applicant for a federal license or permit
to conduct an activity that may result in a discharge into navigable waters must obtain a
water quality certification from the State where the activity occurs. The standards for
issuing a water quality certification are contained in 6 NYCRR § 608.9, with the burden
placed on the applicant to demonstrate compliance with the following:

1) New York State effluent limitations and standards,

16
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2) New York State water quality standards and thermal discharge criteria,

3) New York State new source standards,

4) New York State prohibited discharges, and

5) other New York State regulations and criteria otherwise applicable.
These standards require that the certifying agency require compliance with the
Department’s water quality regulations set forth at 6 NYCRR Parts 701, 702, 703, 704
and applicable provisions of Part 750. Other State regulations and criteria applicable to
this Project include ECL Article 15, Title 5 and its implementing regulation at Part 663
(Freshwater Wetlands).

ENVIRONMENTAL IMPACT

Q. Are there State-regulated wetlands within this Project’s proposed boundary that
will be adversely affected?
A. Yes. Based on my desktop review of the Application using the Department’s
geographic information system (GIS), and site visits | conducted on August 30, 2017, and
December 14, 2018, the following wetlands identified in the Project’s wetland delineation
report were determined to be State-regulated wetlands delineated for the Project:

e Freshwater Wetland HK-3 is a Class Il wetland and is approximately 145.31 acres

in size. Approximately 1.02 acres of Freshwater Wetland HK-3 is located within

the project study area.
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e Freshwater Wetland HK-4 is a Class 111 wetland and is approximately 13.5 acres in
size. Approximately 0.5 acres of Freshwater Wetland HK-4 is located within the
project study area.

e Freshwater Wetland HK-8, is a Class Il wetland is approximately 17.80 acres in
size. Approximately 0.15 acres of Freshwater Wetland HK-8 is located within the
project study area.

Q. Will the Project, as proposed, involve activities regulated by ECL Article 24?

A. Yes. The Project includes installation of underground electrical connection lines (FID
#’s 1 & 102) within HK-3 and clearing of approximately 14, 826 square feet (0.34 acres)
of forested100-foot freshwater wetland adjacent area for construction/installation of the
underground electrical connection lines.

Q. Will the Project, as proposed, avoid State-regulated wetlands and adjacent
areas?

A. No.

Q. Are there State-regulated waterbodies within the proposed Project site for
the Project, as proposed?

A. Yes. The Project study area included 33 jurisdictional streams. The Project site
includes HDD crossings of 5 Class C(T) or higher streams: 2 Class A(T), 1 Class A, 2
crossings of C(TS) Neils Creek. In addition, as a partner in the Eastern Brook Trout Joint
Venture initiative (EBTJV), the Department has identified 7 Class C streams and 1 Class

A stream as having known or probable self-sustaining wild brook trout (Salvelinus
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fontinalis). Goals of the initiative are to identify, protect, and enhance streams and
watersheds with wild, self-sustaining brook trout populations. A short-term subset of
those goals is reclassification of brook trout streams to correctly reflect their cold-water
fishery resource. These 8 streams are proposed for reclassification to the (TS) standard.
Q. Can you describe the Project’s negative impacts on State-regulated
waterbodies?

A. Yes. The Project will result in approximately 1,067 linear feet of temporary
impacts to classified waters of the state. | understand this to mean a linear distance
following the course of the stream bed. The Project will also result in approximately 517
linear feet of permanent stream impacts. In addition, the Project includes installation of
an underground electrical connection (FID 23) beneath a Class A stream (PA-3-57-5-49-
9-2) that was not delineated or mapped by the Applicant, and construction of a Tower
T76-to-Tower T87 access road (FID 55) across this stream, which will entail an
unquantified level of direct and indirect impacts. This Class A stream is proposed for
reclassification to an A(TS) standard as part of the EBTJV initiative. Direct impacts
include: 1) the direct placement of fill in surface waters to accommodate road crossings,
causing suspension of sediments and turbidity; 2) disturbance of stream banks and/or
substrates resulting from buried cable installation; 3) an increase in water temperature
and conversion of cover type due to clearing of vegetation; and 4) siltation and

sedimentation due to earthwork, such as excavating and grading activities. These impacts
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directly and adversely affect the best usages of a stream, such as for fish propagation and
survival, pursuant to 6 NYCRR § 701.8.

Q. Has the Applicant demonstrated that the Project, as proposed, meets the
permitting standards described above?

A. No. With regard to Article 15 and 6 NYCRR Part 608, the Applicant has not
demonstrated that it has considered reasonable alternatives such as relocating access road
55 or electrical connection 23, or considered other alternatives including construction of a
bridge, HDD or aerial placement of electric lines, nor has the Applicant quantified the
direct and indirect impacts to this stream. With regard to Article 24, to meet permitting
standards the Applicant would need to submit plans and specifications detailing how
wetland impacts would be avoided, and if unavoidable, mitigated through a properly
designed construction plan, including a Frac-out Risk Assessment and Contingency Plan,
and a Storm Water Pollution Prevention Plan.

Q. Does the Project, as proposed, meet the water quality standards, as
referenced previously in your testimony?

A. No. The proposed Project does not meet ECL Article 15, Title 5 standards, as well
as other standards contained in Part 608.9. The Applicant has failed to minimize impacts
to PA-3-57-5-49-9-2, a Class A protected stream, by installing underground transmission
lines under and an access road across this stream.

Q. What are the standards for issuing a Section 401 WQC?

20
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A. The CWA requires that any applicant for a federal license or permit to conduct an
activity that may result in a discharge into navigable waters must obtain a water quality
certification from the State where the activity occurs. The standards for issuing a WQC are
contained in 6 NYCRR § 608.9, with the burden placed on the applicant to demonstrate
compliance with the following:

1) New York State effluent limitations and standards,

2) New York State water quality standards and thermal discharge criteria,

3) New York State new source standards,

4) New York State prohibited discharges, and

5) other New York State regulations and criteria otherwise applicable.
These standards mandate that the certifying agency require compliance with the
Department’s water quality regulations set forth at 6 NYCRR Parts 701, 702, 703, 704 and
applicable provisions of Part 750.
Q. Does the Project, as proposed, meet its statutory and regulatory burden under
ECL Article 24, ECL Article 15 and Parts 663 and 608?
A. No, as described above the project does not meet the standards for permit issuance
in 6 NYCRR Part 663.5(e) (Freshwater Wetlands Standard for Permit Issuance) or in 6
NYCRR Part 608.8 (Protection of Waters Standards).
Q. Does the Project, as proposed, meet the water quality standards, as referenced

previously in your testimony?
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A. No, reasons described above the Project does not Article 15 Part 608. See 6
NYCRR 8 608.9(a)(6). The Project if constructed in accordance with the proposed
Certificate Conditions referenced below, does meet the requirements of ECL Article 24, 6
NYCRR § 663.

PROPOSED CERTIFICATE CONDITIONS

Q. What would your recommended Proposed Certificate Conditions include with
respect to state regulated freshwater wetlands, protected waterbodies and water
guality standards?
A. Based on the foregoing, to ensure compliance with the applicable State statutory
and regulatory standards | previously described in my testimony, and subject to Applicant
avoiding potential and foreseeable unanticipated impacts to State-regulated streams and
wetlands and wetland adjacent areas to the maximum extent practicable, | recommend the
following proposed Certificate Conditions related to State-regulated freshwater wetlands
and streams and State water quality standards be included in any Article 10 Certificate
ultimately issued by the Siting Board:
Plans and Reports

e The following plans and reports shall be submitted as a Compliance Filing after

consultation, and approved by, NYSDEC and NYSDPS;

o A final Invasive Species Control Plan (ISCP) that includes the
following:
. An updated preconstruction survey;
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. Specific methods the Certificate Holder proposes to use to
ensure that imported fill and fill leaving the site will be free of non-
native invasive plant and insect species or material to the extent
practicable;

. A specification that fill material brought to the facility site
for use in will be free of non-native invasive plant and insect
species;

. Specific methods the Certificate Holder proposes to use to
prevent the introduction, proliferation and spread on non-native
invasive plant and insect species associated with site grading, and
overall construction activities;

. Details of procedures for preventing the spread of invasive
insects and diseases, such as the emerald ash borer and oak wilt,
and a discussion of how the Applicant will comply with the state
quarantine and protective zones, where applicable;

. Implementation plans for ensuring that equipment and
personnel arrive at and depart from the Facility Site clean and free
of non-native invasive plant and insect species, including
description of options for cleaning equipment, personnel, and

proper disposal of materials known to be infested,;

23



10

11

12

13

14

15

16

17

18

19

20

Case No. 15-F-0122

JONES

A detailed description of the Best Management Practices or
procedures that will be implemented, and the education measures
that will be used to educate workers;

. a post-construction monitoring program (MP) to be
conducted in year 1, year 3, and year 5 following completion of
construction and restoration with reports submitted to NYSDEC and
NYSDPS following each year of monitoring. The MP shall collect
information to facilitate evaluation of ISCP effectiveness. At the
conclusion of the MP, a final report shall be submitted to DPS Staff,
DEC, and DAM, and filed with the Secretary, that assesses how well
the goal of no net increase of invasive species compared to the
Invasive Plant Species Survey Baseline Report (Baseline Species
Report) is achieved.

. If, after five years, post-construction, all invasive species
control requirements have not been achieved, the Certificate Holder
must evaluate the likely reasons for these results and submit an
“Invasive Species Remedial Plan” to the Secretary for approval. The
“Invasive Species Remedial Plan” must describe the likely reasons
for not achieving NYSDEC requirements, describe the actions

necessary to correct the situation, and the schedule for conducting
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the remedial work. Once approved, the “Invasive Species Remedial

Plan” will be implemented according to the approved schedule.
. A final NYSDEC-approved Storm Water Pollution Prevention Plan
(SWPPP) shall be prepared as part of the State Pollutant Discharge Elimination
System General Permit for Construction Activities and in accordance with the 2016
New York State Standards and Specifications for Erosion and Sediment Control
(Blue Book).
. A final Spill Prevention, Containment and Counter Measures (SPCC) Plan
to minimize the potential for unintended releases of petroleum and other hazardous
chemicals during Facility construction and operation shall be filed in the
Compliance Filing. The SPCC Plan must be consistent with NYSDEC Spill
Reporting and Initial Notification Requirements Technical Field Guidance. The
SPCC Plan shall be applied to all relevant construction activities and contain
information about water bodies, procedures for loading and unloading of oil,
discharge or drainage controls, procedures in the event of discharge discovery, a
discharge response procedure, a list of spill response equipment to be maintained
on-site (including a fire extinguisher, shovel, tank patch kit, and oil-absorbent
materials), methods of disposal of contaminated materials in the event of a
discharge, and spill reporting information. Any spills shall be reported in

accordance with State and/or federal regulations.
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. A “Stream Crossing Plan (Bridges & Culverts)” must include detailed site-
specific plans that describe and illustrate the layout and alignment of each crossing,
and the proposed crossing method. At a minimum, the plan must include:
o the alignment of roads, bridges, and culverts;
o construction details including elevation details for culverts and the
adjoining streambed;
o drainage area and flow calculations for the crossing location.
o the location, quantity, and type of any fill associated with construction;
o the location and installation details of any dewatering measures; and
o adescription of the dry crossing methods that will be used to install the
crossing
. The Certificate Holder must submit a “Stream Crossing Plan (Cables)” that
includes the following a site specific plan for each cable crossing of a stream and
addresses the following;
o Site-Specific Constructability Assessment. The Site-Specific
Constructability Assessment shall be conducted by an experienced and
qualified, professional engineer licensed in New York State and shall
include a detailed analysis of the site-specific conditions that lead to the
conclusion that all trenchless crossing methods are not constructible or not

feasible at the particular stream crossing.
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o Trench Stream Crossing Assessment. For all stream crossings
determined not to be crossed via a trenchless method, a site specific trench

crossing assessment must be conducted. The assessment should address the

following;
. the alignment of the cable crossings;
. the location and installation details of any dewatering

measures; and

. a description of the dry crossing methods that will be used to

install the crossing
o For all trench crossings a site-specific Vertical Adjustment Potential
(VAP) analysis and Lateral Adjustment Potential (LAP) for each stream
crossing not located in bedrock to determine that the separation between the
top of the buried interconnect and the stream bed is sufficient to prevent
exposure of the line from stream erosion both vertically and horizontally.
The “Exposure of Cable by Stream Report” shall be conducted and certified
by a qualified engineer licensed to work in New York and must include all
calculations associated with the VAP and LAP analysis as well as a
definitive statement by the engineer that the separation will prevent
exposure of the line at each stream crossing as a result of stream erosion.
Stream crossings may only be started after NYSDEC provides written

approval of the report.
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. To the extent that wetland impacts cannot be avoided a Wetland Mitigation
Plan must be prepared, adhere to all state and federal requirements and include the

following;
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o The creation of compensatory wetlands at a ratio that is consistent

with state and federal regulations;

o Performance standards for determining wetland mitigation
success;
o Specifications for post construction monitoring for at least 5 years

after completion of the wetland mitigation;

o After each monitoring period the Certificate Holder shall take
corrective action for any areas that do not meet the above referenced
performance standards to increase the likelihood of meeting the
performance standards after 5 years;

o If, after 5 years, monitoring demonstrates that the wetland
mitigation is still not meeting the established performance standards the
Certificate Holder must submit a “Wetland Mitigation Remedial Plan”. The
remedial plan must evaluate the likely reasons for not achieving
performance standards, describe the actions necessary to correct the
situation to ensure a successful mitigation, and the schedule for conducting
the remedial work. Once approved, the “Wetland Mitigation Remedial

Plan” will be implemented according to an approved schedule.
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. A Wetland Crossing Plan (Cables) shall be submitted and include the
following information;
o Site Constructability Plan. The Site-Specific Constructability
Assessment shall be conducted by an experienced and qualified,
professional engineer licensed in New York State and shall include a
detailed analysis of the site-specific conditions that lead to the conclusion
that all trenchless crossing methods are not constructible or not feasible at
the particular wetland crossing.
o Trench Wetland Crossing Assessment. For all wetland crossings
determined not to be crossed via a trenchless method, a site specific trench

crossing assessment must be conducted. The assessment should address the

following;
. Specific plans and alignment for each wetland crossing;
. Construction measures that meet the standards set forth in

this certificate.
Notifications
e The Certificate Holder shall notify the NYSDEC Region 8 Regional Supervisor of
Natural Resources via e-mail one week prior to the start of (i) ground disturbance in
each state-regulated wetland or adjacent area, or (ii) any clearing within 100 feet of
streams and/or installation of temporary or permanent stream crossing for access or

travel routes.
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Water Quality Standards

o All necessary precautions shall be taken to preclude contamination of any wetland
or waterway by suspended solids, sediments, fuels, solvents, lubricants, epoxy
coatings, paints, concrete, leachate or any other environmentally deleterious materials
associated with the Project.

e Turbid water resulting from dewatering operations, including water that has
infiltrated the construction site, shall not be discharged directly to or allowed to enter
any wetland, stream or water body within the Project area. Visibly turbid discharges
from blasting, land clearing, grading, excavation, dewatering or dredging operations
and from construction activities, including water that has infiltrated the construction
site or shall not enter any wetland or surface waterbody, including those downstream
or outside the construction zone.

e Waste concrete or concrete from truck clean out activity and/or any wash water
from trucks, equipment or tools if done on site, must be contained in a manner that will
prevent it from escaping into the streambank or into the stream channel and entering
the stream, or entering wetland, or any other waterbody. If a discharge occurs,
NYSDEC Region 8 Supervisor of Natural Resources and NYSDEC Region 8 Regional
Water Engineer shall be contacted within 2 hours of the event. Disposal of waste
concrete or wash water must occur greater than 100 feet from any wetland or

waterbody.
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o Equipment operation in the water is prohibited. With heavy equipment, the bucket
may enter the water as long as water clarity is not impacted.

Spills
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. All equipment and machinery, excluding dewatering pump, shall be stored
and safely contained greater than 100 feet landward of the regulated wetland or
water body at the end of each work day. This will serve to avoid the inadvertent
leakage of deleterious substances into the regulated area. Dewatering pumps
operated closer than 100 feet from the wetland or waterbody must be on an
impervious surface and absorbents capable of containing any leakage of petroleum
products.

. Fuel or other chemical storage tanks shall be contained and located at all
times in an area greater than 300 feet landward of the regulated wetland. If the
above requirement cannot be met by the Certificate Holder, then the storage areas
must be designed to completely contain any and all potential leakage. Such a
containment system must be approved by NYSDEC staff in writing prior to
installation of the storage tank.

. All equipment used within bed or banks of streams or in regulated wetlands
and 100-foot adjacent areas must be inspected daily for leaks of petroleum, other
fluids, or contaminants; equipment may only enter a stream channel if found to be

free of any leakage. A spill kit must be available at the immediate work site and
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any equipment observed to be leaking must be removed from the work site, and

leaks must be contained, stopped and cleaned up immediately.

Waste and Debris

. All fill material shall consist of clean soil, sand and/or gravel that is free of
the following substances: asphalt, slag, fly ash, broken concrete, demolition debris,
garbage, household refuse, tires, woody materials including tree or landscape
debris, metal objects, and all invasive species. The introduction of materials toxic
to aquatic life is expressly prohibited.

. Any construction debris (e.g., building materials, excess sediment, refuse
from the work site) from the Project shall be completely removed prior to
completion of restoration of state-regulated freshwater wetland and adjacent areas,
as applicable, and disposed of at a permitted waste disposal facility authorized to
receive such material. No debris shall remain in state-regulated freshwater wetlands
or adjacent areas, or mapped floodplains.

. Cleared vegetation and slash from wetland and adjacent areas will not be
burned or buried within the wetland or adjacent area. The vegetation must be
disposed of outside of the wetland and adjacent area, but slash that is cut may be
left in place (drop and lop or piled in dry or seasonally saturated portions of state-

regulated wetlands and adjacent areas to create wildlife brush piles).

Pre-construction Requirements
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1 . Markers used to delineate/define the boundary of regulated freshwater
2 wetlands, their associated adjacent areas, as well as streams, and the demarcated
3 limits of disturbance for the project shall be left in place and remain undisturbed
4 until completion of construction activities and restoration of the impacted area.
5 . Legible “protected area” signs, exclusionary fencing, and erosion controls
6 pursuant to the approved Storm Water Pollution Prevention Plan (SWPPP) shall be
7 installed along the approved work area to protect and clearly identify the boundaries
8 of non-work areas associated with wetlands, waterbodies, and wetland/waterbody
9 setbacks (e.g., Additional Temporary Work Space setbacks, refueling restrictions,
10 etc.). This shall be done prior to any disturbance or vehicular traffic through such
11 areas. Signs, fencing, and silt fence must be removed following completion of the
12 project and after all disturbed areas are appropriately stabilized and planted as
13 described in the SWPPP and in certificate conditions.
14 Wetlands
15 Wetland Construction Requirements
16 o All construction activities completed within state-regulated wetlands shall adhere
17 to the following requirements;
18 o Excavation, Installation, and backfilling must be done in one continuous
19 operation.
20 o Work should be conducted during dry conditions without standing water or
21 when the ground is frozen, where practicable.
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o Inareas containing amphibian breeding areas, work in wetlands or adjacent
areas should not occur during the peak amphibian breeding season (April 1 to
June 15).

o Before trenching occurs, upland sections of the trench shall be backfilled or
plugged to prevent drainage of possible turbid trench water from entering the
stream or wetland;

o Trench breakers/plugs shall be used at the edges of wetlands as needed to
prevent wetland draining during construction;

o If there is an inadvertent puncturing of a hydrologic control for a wetland,
then the puncture shall be immediately sealed, and no further activity shall take
place until NYSDPS and NYSDEC staff are notified and a remediation plan to
restore the wetland and prevent future dewatering of the wetland has been
approved by the agency staffs;

o Only the excavated wetland topsoil and subsoil shall be utilized as backfill;
o In wetland areas, the topsoil shall be removed and stored separate from
subsoil. The top 12 inches of wetland top soil shall be removed first and
temporarily placed onto a geo-textile blanket running parallel to the trench, if
necessary.

o Wide-track or amphibious excavators shall be used for wetland

installations.
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o Subsoil dug from the trench shall be sidecast on the opposite side of the
trench on another geo-textile blanket running parallel to the trench, if
necessary.

o The length of the trench to be opened shall not exceed the length that can
be completed in one day. This length of trench generally should not exceed
1,500 feet in a wetland.

o Trench shall be backfilled with the wetland subsoil and the wetland top soil
shall be placed back on top. All excess materials shall be completely removed
to upland areas more than 100 feet from the wetland and suitably stabilized.

o When backfilling occurs, the subsoil shall be replaced as needed, and then
covered with the top soil, such that the restored top soil is the same depth as
prior to disturbance.

Wetland Construction Access

Construction access within state-regulated wetlands shall adhere to the following;

o Swamp mats must be used in any regulated freshwater wetlands for
construction activities;

o Where any temporary or permanent access roads are to be constructed
through wetlands, a layer of geotextile fabric shall be placed across the wetland
after removal of vegetation and before any backfilling occurs. The final road
surface shall be covered with a minimum 1-inch depth of gravel in the area of

the wetland crossing.
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o Prior to installation in state-regulated wetlands and adjacent areas, as
applicable, swamp mats must be cleaned of invasive species following
protocols described in the final “Invasive Species Monitoring and Control
Plan”;
o Swamp mat removal must be conducted from adjacent mats (i.e., removal
equipment always stationed on a mat) as soon as practicable, but no later than
four months following installation of the overhead line. The Environmental
Monitor shall provide notification to the NYSDEC Region 8 Natural Resources
Supervisor and the NYSDEC Chief of the Major Project Management, Division
of Environmental Permits, 625 Broadway, Albany, NY when compliance with
this condition has been achieved.
Wetland Restoration
o Restored to pre-construction contours within 48 hours of final
backfilling of the trench within the wetland and state-regulated adjacent
area boundary. Immediately upon completion of grading, the area shall be
replanted with native shrubs and herbs at densities as existed prior to
construction. Seeding with an appropriate native wetland species mix such
as an Ernst Wetland Mix (OBL-FACW Perennial Wetland Mix, OBL
Wetland Mix, Specialized Wetland Mix for Shaded OBL-FACW, or
equivalent) shall be completed to help stabilize the soils. Replanted areas

shall be monitored for 5 years and an 85% cover of native species has been

36

41



10

11

12

13

14

15

16

17

18

19

20

21

Case No. 15-F-0122 JONES

reestablished over all portions of the replanted area. At the end of the first
year of monitoring, the certificate holder shall replace lost wetland and/or
wetland adjacent area plantings if the survival rate of the initial plantings is
less than 80%. If at the end of the second year of monitoring, the criteria for
restoration plantings (85% cover, 80% survival of plantings) are not met,
then the certificate holder must evaluate the reasons for these results and
submit an approvable “Wetland Planting Remedial Plan” for NYSDEC
approval. The “Wetland Planting Remedial Plan” must describe the reasons
for poor survival, describe the actions necessary to correct the situation to
ensure a successful restoration, and the schedule for conducting the
remedial work. Once approved, the “Wetland Planting Remedial Plan” will
be implemented according to the approved schedule. Performance
requirements contained in the approved “Invasive Species Monitoring and
Control Plan” must also be achieved.

o These replanted areas shall also be monitored for invasive species
to ensure there is zero percent net increase in areal coverage of invasive
species compared with pre-construction conditions. If at any time during the
monitoring the invasive species criteria above are not met, the certificate
holder shall take immediate action to ensure control of the invasive
species. Such actions shall be part of an invasive species control plan

approved by the NYSDEC.

37

42



10

11

12

13

14

15

16

17

18

19

20

21

Case No. 15-F-0122 JONES

o Disturbed areas will be monitored for 5 years following installation
to assure an 85% cover of native species, unless the invasive species
baseline survey indicates a smaller percentage of native species exists prior
to construction. If after one complete growing season the pre-construction
percentage of native species is not achieved, the Certificate Holder must,
consult with NYSDEC and evaluate the reasons for these results, obtain
NYSDEC approval for remediation steps, and submit a “Wetland Planting
Remedial Plan” to the Secretary for review and approval. The “Wetland
Planting Remedial Plan” must describe the reasons for the achieved level of
survival, describe the actions necessary to correct the situation to ensure a
successful restoration, and the schedule for conducting the remedial work.
Once approved, the “Wetland Planting Remedial Plan” will be implemented
according to the approved schedule.

This certificate does not authorize any permanent alteration of wetland

hydrology.

Streams

One time and temporary crossings

o If a one-time crossing of a stream occurs as part of an installation of a temporary

bridge and a tire mat is used, the following restrictions apply;

The mat must follow the contour of the streambed and allow for a low flow

channel and not change the flow path of the stream thalweg.
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o The mat shall be removed immediately after the crossing of the stream

occurs.
o Certificate holder shall utilize free span temporary equipment bridges to cross all
streams with flow at the time of the proposed crossing with a classification of A, AA,
A-S, B or C, with or without a standard of (T) or (TS). Temporary stream crossings
are not authorized at waterbodies utilizing trenchless pipeline installation
techniques. All structures must be placed at bankfull elevation or higher and be able
to pass no less than a Q5 flow interval and be capable of withstanding any higher flow
intervals likely to be experienced within a specific waterbody without causing damage
to the stream bed or banks. Bridges may not be dragged through the stream and must
be suitably anchored to prevent downstream transport during a flood. Fill may not be
placed within the stream channel below bankfull elevation and placement of abutments
or fill is authorized only above and outside bankfull boundaries. Geotextile fabric must
be placed below and extending onto the bank and suitable side rails built into the
bridges to prevent sediment from entering the waterbody. Bridges with a total length
of 20 or less must be installed only from one side of the stream. Bridges greater than
20’ long may be installed with equipment from both sides of the stream. Under such
scenarios, only one piece of equipment may cross the stream one time only via a ford
located directly over the centerline of the installed pipeline path. Center supports may
be used on bridges 30’ or greater and placed no closer than 15’ to one another and may

use solid materials or a single round culvert.
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Stream Stabilization & Restoration

e In-stream work not associated with either Stream Crossing Plan (Bridges &
Culverts) or Stream Crossing Plan (Cables) shall only occur in the dry. Trenchless
methods or dewatering measures (e.g., dam and pump or flume) must be used. If
approved measures fail to divert all flow around the work area, in-stream work must
immediately stop until dewatering measures are in place and properly functioning
again.

e The restored stream channel shall be equal in width, depth, gradient, length and
character as the pre-existing stream channel and tie in smoothly to profile of the stream
channel upstream and downstream of the project area. The planform of any stream
shall not be changed.

e Any instream work or restoration authorized by this certificate, including the
installation of structures and bed materials, shall not result in an impediment to passage
of native aquatic organisms, including fish. Any in-stream work (excluding dewatering
practices associated with dry trench crossings) and restoration shall be constructed in a
manner which maintains low flow conditions and preserves water depths and velocities
similar to undisturbed upstream and downstream reaches necessary to sustain the
movement of native aquatic organisms. Any in-stream structures placed in a stream

must not create a drop height greater than 6.
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o All disturbed stream banks below the normal high water elevation must be graded
no steeper than 1 vertical to 2 horizontal slope, or to the original grade as appropriate,
and adequately stabilized. All other areas of soil disturbance above the ordinary high
water elevation, or elsewhere, shall be stabilized with natural fiber matting, seeded with
an appropriate perennial native conservation seed mix, and mulched with straw within
two (2) days of final grading. Mulch shall be maintained until suitable vegetation cover
is established. Destroyed bank vegetation shall be replaced with shrub willow or silky
dogwood planting, native trees, or other suitable species.

Vegetation Management in Stream Corridors
e If any trees and shrubs growing within 50 feet of streams need to be cut in the
process of constructing overhead power line crossings, they shall be cut off with at least
two feet of the stump remaining. Stumps and root systems shall not be damaged to
facilitate stump sprouting. Trees shall not be felled into any stream or onto the
immediate stream bank. All trees and shrubs cut within the 50-foot buffer area shall be
left on the ground.
o Clearing of natural vegetation shall be limited to that material which poses a hazard
or hindrance to the construction activity. Snags which provide shelter in streams for
fish shall not be disturbed unless they cause serious obstructions, scouring or erosion.
Trees shall not be felled into any stream or onto the immediate stream bank.
e To reduce thermal impacts to exposed streams, native woody plants such as shrub

willows, dogwoods, appropriate native trees, or other native riparian species will be
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planted at all stream crossings, which have less than 50% cover due to construction
impact of any such vegetation and is to be restored following a temporary impact, to
shade the project area. Planting may be done at top of bank and/or among rocks along
toe of slope.
Stream Construction Requirements (Trenching)
e All instream work requiring trenching (see Site Specific Constructability
Assessment) will comply with the following;
o all stream crossings shall be done in the dry.
o Trenches shall be opened for the installation and backfilled in one
continuous operation.
o Before trenching through stream banks occurs, upland sections of the trench
shall be backfilled or plugged to prevent drainage of possible turbid trench
water from entering the stream.
o Intermittent and ephemeral streams must be crossed during times of no
flow, while perennial streams must be crossed using a temporary water control
device such as a dam and pump or cofferdam to isolate the work area and
redirect the water around the work site.
Stream Construction - Water Control Devices
e All Temporary water control devices/cofferdams must adhere to the following:
o Any temporary cofferdam shall be constructed of clean materials such as

sheet piling, jersey barriers, inflatable dams, or sandbags that will not contribute
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to turbidity or siltation of the waterbody or wetland, and non- erodible
materials, so that failure will not occur at Q2 or higher flow conditions. Where
practicable, an upstream or interior membrane shall be installed to control
percolation and erosion. Sandbags shall be of the filter fabric type, double
bagged and individually tied to prevent sand leakage and only clean sand (e.g.
free of debris, silt, fine particles or other foreign substance) shall be used as fill.
They shall be placed and removed manually to prevent spillage. Straw bale
sediment control basins are prohibited,;

o Fill materials must not come from the waterbody or wetland;

o The water control structure/cofferdam shall not impair downstream water
flow in the waterbody or water flow into and/or out of a wetland,;

o |If exposed for an extended period of time, excavated or temporarily
stockpiled soils or other materials should be covered and protected to reduce
runoff of fines which may cause a turbidity problem and to prevent rainwater
from soaking the materials and rendering them unsuitable for backfill;

o The work area shall remain isolated from the rest of the stream or wetland
until all work in the streambed or bank, or wetland is completed, concrete is
thoroughly set and the water clarity in the coffered area matches that of the open

water;
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o If adam and pump diversion is used as part of a dry open-cut crossing, the
pump and diversion must be monitored continuously from time of installation
until crossing is completed, streambed restored, and diversion is removed;

o Dewatered sections of stream cannot exceed 50 linear feet (measured from
the inside edges of the cofferdams) for each stream crossing unless the
Certificate Holder has prior written approval from the NYSDEC Region 8
Supervisor of Natural Resources, which approval shall not be unreasonably
delayed, conditioned or withheld and shall be subject to the terms of the dispute
resolution procedures contained in this Certificate;

o All temporary water control structures shall be removed in their entirety
upon completion;

o All fish trapped within the cofferdam shall be netted and returned, alive and
unharmed, to the water outside the confines of the cofferdam, in the same
stream, before the dewatering process;

o Dewatering within the coffer(s) shall be performed so as to minimize
siltation and turbidity. Water taken from the coffered area will be passed
through settling basins, filter bag, or well-vegetated upland areas more than 100
feet from the stream bank to prevent the discharge of turbid water into any
wetland, stream or river. The pump discharge must be directed against a solid
object (concrete slab, stone or steel container), or other effective method to

prevent erosion by dissipating energy;
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Stream Construction — Trenchless Crossings

All trenchless crossings must adhere to the following;

o Erosion and sediment control will be used at the point of horizontal
directional drilling, so that drilling fluid shall not escape the drill site and enter
streams or wetlands. The disturbed area will be restored to original grade and
reseeded upon completion of directional drilling;

o Drilling fluid circulation for horizontal directional drilling installations shall
be maintained to the extent practical. If inadvertent surface returns occur in
upland areas, the fluids shall be immediately contained and collected. If the
amount is not enough to allow practical collection, the affected area will be
diluted with freshwater and allowed to dry and dissipate naturally. If the amount
of surface return exceeds that which can be collected using small pumps,
drilling operations shall be suspended until surface volumes can be brought
under control.

o A Frac-Out Risk Assessment and Contingency Plan shall be prepared that
addresses the inadvertent drilling fluids surface returns in any environmentally
sensitive area (i.e. wetlands and water bodies). In the event this does occur the
returns shall be monitored and documented as described in the Frac-Out Risk
Assessment and Contingency Plan. Drilling operations must be suspended if the
surface returns pose a threat to the resource or to public health and safety.

Removal of released fluids from environmentally sensitive areas will take place
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only if the removal does not cause additional adverse impacts to the resource.
If inadvertent drilling fluids surface returns occur in an environmentally
sensitive area the NYSDEC Region 8 Supervisor of Natural Resources shall be
notified immediately and a monitoring report summarizing the location of
surface returns, estimated quantity of fluid and summary of cleanup efforts shall
be submitted within 48 hours of the occurrence; and

o While conducting horizontal directional drilling operations under wetlands,
100-foot adjacent areas, and streams, the Certificate Holder will maintain close
monitoring for possible “frac-outs” that would result in the release of drilling
fluids to sensitive areas as described in the Frac-Out Risk Assessment and
Contingency Plan. The Certificate Holder will maintain a horizontal directional
drilling spill response plan and the necessary response equipment will be kept
on-site for the duration of the drilling. All releases of drilling fluids to sensitive
areas (e.g., wetlands, state-regulated 100-foot adjacent areas, waterbodies) shall
be reported to the NYSDEC Region 8 Supervisor of Natural Resources and DPS
Staff within 2 hours or as soon as practicable considering internet and cell phone

coverage in the area.

Stream Construction — Work Windows
Construction in streams protected under Environmental Conservation Law Article
15 shall comply with work period restrictions established in consultations with

NYSDEC that are protective of fish spawning and migration. In protected streams with
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the standard of supporting trout species, all instream work, as well as any work that
may result in the suspension of sediment, is prohibited during the trout spawning and
incubation period commencing October 1 and ending May 31, unless the Certificate
Holder receives prior approval from the NYSDEC Region 8 Supervisor of Natural
Resources, which approval shall not be unreasonably delayed, conditioned or withheld,
shall be subject to the dispute resolution procedures contained herein and shall be
finally approved through the Compliance Filing Process.
o Dates for the seasonal work period restrictions on in-stream work during Facility
construction, shall be included in the plans filed in the Compliance Filing and noted on
final construction detail drawings.
o Except where crossed by permitted access roads or through use of temporary
matting, streams shall be designated “No Equipment Access” or similar on the final
Facility construction drawings and ROW clearing plans, and marked in the field. The
use of motorized equipment shall be prohibited in these areas.

Stream Construction — Culvert Installation Requirements
e Where permanent crossings are required (See Stream Crossing Plan (Bridges &
Culverts)) bridges should be utilized where practicable. If culverts are used they should
be designed as follows;

o To safely pass the 2% annual chance storm event;

o Embedded beneath the existing grade of the stream channel;
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> O > O

o Width of the structure must be a minimum of 1.25 times (1.25X)
width of the mean high water channel; and
o The slope shall remain consistent with the slope of the adjacent
stream channel. For slopes greater than 3%, an open bottom culvert must
be used.

Do you hold your opinions to a reasonable degree of scientific certainty?

Yes, | do.

Does this conclude your direct testimony on these topics at this time?

Yes, it does.
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BY MR. KING: (Cont'g.)
0. Mr. Jones, do you have any

changes to the testimony?

A. (Jones) No.

Q. Okay. Mr. Jones, I'm giving you
a document here, labeled Interrogatory Document
Request, Applicant 4, directed to New York State,
Department of Environmental Conservation from
Applicant, Ben Brazell.

Are you familiar with this document?

A. Yes.

MR. KING: Your Honors, I'd like to
move to enter into evidence, the I.R. 4 response.

A.L.J. COSTELLO: Okay. Could you
provide copies, too?

MR. KING: Yes.

MR. MUSCATO: We --

A.L.J. COSTELLO: Okay.

MR. MUSCATO: -- we don't need copies.
I would just like --

A.L.J. COSTELLO: You have --7

MR. MUSCATO: -- to see what he —--

A.L.J. COSTELLO: Okay.

MR. MUSCATO: -- what i1t is he's
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providing the witness.

MR. KING: All right.

A.L.J. COSTELLO: Thank you.

MS. BEHNKE: Thank you.

MR. MUSCATO: Thanks, Tom.

MR. KING: Anyone else?

MR. MUSCATO: So, that's going to be
Hearing Exhibit -- hold on.

(Off the record discussion)

A.L.J. COSTELLO: I'm going to mark
this, Mr. King, as Hearing Exhibit 280.

MR. KING: 280.

BY MR. KING: (Cont'g.)

Q. All right. All right. Mr.
Jones, I'm handing you another document, which is a
memo, from W. Scott Jones, myself, to the file,
regarding a March 14th, 2019 field visit, regarding
the Baron Winds, L.L.C., Article 10, case number 15-
F-0122, with regards to the T-76 to T-87 access
route, along Kenfield Road and the associated stream,
water-index number P.A. 3 dash 57 dash 5 dash 49 dash
9 dash 2, dated March 15th.

Are you familiar with this document?

A. (Jones) Yes.
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MR. KING: Your Honors, I'd like to
move to enter this into --

A.L.J. COSTELLO: Okay.

MR. KING: -- the record --

A.L.J. COSTELLO: Okay. Could you
also provide us with --

MR. KING: -- as Exhibit --.

A.L.J. COSTELLO: -- copies and --7?

MR. KING: Sure.

A.L.J. COSTELLO: Okay. Thank you.

MR. MUSCATO: This one.

Thank you.

Actually, can we have multiple copy --
thank you.

MR. KING: An extra one?

MR. MUSCATO: Just two.

MS. BEHNKE: That's fine.

MR. MUSCATO: Thank you.

A.L.J. COSTELLO: Just let everybody
have an opportunity to look at that and if there are
any objections --

MR. MUSCATO: Your --

A.L.J. COSTELLO: -- please raise

them.
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MR. MUSCATO: -- your -- your Honor, I
--— 1 -- we'd object.

We have not had an opportunity to
review this. Our -- our consultants haven't had an
opportunity to review any of the statements in this
material, or -- or provide cross-examination
questions potentially to this witness, on this
exhibit.

It looks like this was prepared almost
a week ago. It could have been provided to us
earlier, but it was not.

So, we would -- we would object to
this document being introduced at this time, without
the opportunity to at least inspect the documents for
its veracity.

A.L.J. COSTELLO: How much time would
you need to —--7?

MR. MUSCATO: Well, your -- your
Honor, I mean, we would also want to prepare --

potentially prepare cross-examination gquestions, with

respect to this document. And so, just receiving
here for the first time today, you -- I, you know, I
-— I think we need to -- I need to consult with my

con -- witness and be able to prepare questions --
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A.L.J. COSTELLO: Could --7
MR. MUSCATO: -— on the document --

A.L.J. COSTELLO: Okay.

MR. MUSCATO: -- potentially.
A.L.J. COSTELLO: What I -- what we're
going to do, again, we're -- we're not entering the

exhibits into evidence at this time. We're Jjust
marking them for identification, so we'll mark this
for identification, as Exhibit 281.

We'll go ahead with the -- whatever
testimony and give you an opportunity to review this
and have an opportunity for cross.

MR. MUSCATO: That -- that's fine,
your Honor.

I - I -- I would reserve our right
for further cross-examination, with respect to this
witness, on this document.

A.L.J. COSTELLO: Okay. That's
understood and that's -- that's acceptable.

MR. MUSCATO: This -- sorry.

This document being the document
introduced today, at the --

A.L.J. COSTELLO: As —--

MR. MUSCATO: -- at the --
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A.L.J. COSTELLO: -- Exhibit --
MR. MUSCATO: -- at the hearing.
A.L.J. COSTELLO: -- 2817

MR. MUSCATO: Correct.

A.L.J. COSTELLO:

Okay. Mr. King-?

MR. KING: Thank you.

And we'll open it up for cross-

examination.

MR. MUSCATO: Your -—-

A.L.J. COSTELLO: Well, then -—-

MR. MUSCATO: -- your Honor --

A.L.J. COSTELLO: -- Mr. —--7

MR. MUSCATO: -- can I just have five
minutes then --

A.L.J. COSTELLO: Sure.

MR. MUSCATO: -- in light of this
document.

A.L.J. COSTELLO: Certainly.

MR. MUSCATO: Just --.

A.L.J. COSTELLO:

Go off the record.

(Off the record discussion)

A.L.J. COSTELLO:

Mr. King, you

indicated you wanted to respond to the objection to

the Exhibit --
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MR. KING: Yeah.

A.L.J. COSTELLO: -—-- 2817

MR. KING: This is a -- a report that
goes over some facts, that are included within Mr.
Jones' direct testimony, with regard to the -- the
stream at issue that, that is P.A. 3-57-5-49-9-2,
So, it's not a new issue, or anything that is
different, than what is contained within Mr. Jones'
direct pre-filed testimony.

It's additional backup material --

A.L.J. COSTELLO: Okay.

MR. KING: -- supporting that
determination.

A.L.J. COSTELLO: Okay. Thank you.

MR. KING: Thank you.

MR. MUSCATO: Your -- your Honor, just
-— with respect to that, we -- the schedule for this

case has been very clear.

This appears to us to be additional
direct testimony, as compared with any type of
rebuttal testimony. This is information that could
have been included in the direct testimony, the first
time the direct testimony was submitted.

So, the fact that this was late
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submission, in and of itself, would be a basis to
reject to submission and -- and oppose the -- the --
it being added as -- or introduced as a hearing
exhibit, at this time.

A.L.J. COSTELLO: Okay. Again, what
we're -- what we're going to do, is -- is allow it to
be introduced.

Your arguments as to the introduction
into the record are reserved. We'll make them when
we —-- we address the exhibits at the end of the
hearing.

MR. MUSCATO: Okay.

A.L.J. COSTELLO: And to the extent
that the exhibit is for whatever reason, not accepted
into the record. We could also strike any testimony
that's -- that's related to it.

MR. MUSCATO: Okay.

A.L.J. COSTELLO: Okay.

MR. KING: And I would just add that -
- your Honors, that this is equivalent to any other
exhibit in this entire hearing. 1It's a base -- it's
a basis of support for assertions that are within the
pre-filed testimony.

A.L.J. COSTELLO: Okay. Yeah.
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What we're doing right now, is --

MR. KING: Okay.

A.L.J. COSTELLO: -- we're going to go
forward.

What we're -- we're marking the
exhibits for identification. None of the exhibits
are going in -- none of the hearing exhibits are
going into evidence, at this point in time. So,
arguments as to their admission will be entertained,
at -- towards the end of the hearing, after all
witnesses have gone and you can —-- you can make your
arguments as to the admission of the exhibit, at that
time.

MR. KING: Thank you.

MR. MUSCATO: Sure.

A.L.J. COSTELLO: And before we go to
the cross-examination, I do want to raise something.

We had an off-record conversation
earlier, with Dr. Sokolow, who had indicated she had
wanted cross-examination of D.E.C.'s witness, with
respect to certificate conditions.

I don't know if you want to put that
on the record. I just wanted to give you the

opportunity.
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MS. SOKOLOW: Yes.

I —- I would like to put it up on the
record because I really was confused because we were
going in to confidential information and mine were
not confidential information, so I do not know the
sequence was changed and since it came the next day
and -- I would have liked to have cross-examined
Charles Redling (phonetic spelling).

A.L.J. COSTELLO: Okay. And as I
indicated -- we --

MS. SOKOLOW: I know.

A.L.J. COSTELLO: -- specifically
indicated on the record, that we were addressing
certificate conditions, D.P.S. specifically went in
detail on certificate conditions. I asked you if you
had any cross-examination at that time.

MS. SOKOLOW: Uh-huh.

A.L.J. COSTELLO: You indicated that
you did not.

So, what we --

MS. SOKOLOW: Yeah.

A.L.J. COSTELLO: -- stated off the
record and which I'm going to repeat, is that we are

not going to recall Mr. Read -- Redling for testimony
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on the certificate conditions. Okay.

MS. SOKOLOW: Your Honor, do I have
the ability to rebuttal, or I -- do I Jjust include it
in my briefs?

A.L.J. COSTELLO: You -- you can make
arguments in your briefs, to the extent that you --
you have arguments, based on the record.

MS. SOKOLOW: Okay. Thank you.

A.L.J. COSTELLO: Okay. Mr. Muscato?

MR. MUSCATO: Thank you, your Honor.

This is a clunky setup for cross-
examination, so if I stand up.

CROSS EXAMINATION

BY MR. MUSCATO:

Q. Good morning, Mr. Jones.

A. (Jones) Good morning.

Q. So, it -- it appears, based on
your -- your testimony and the testimony of Mr.

Brazell, that there is some potential disagreement,
regarding the existence of a stream in the vicinity
of the access road, between Turbine 76 and 87.

Did -- do -- do you recall that
location on the map?

A. Yes.
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Q. Okay. And -- and with respect to
that, re -- regardless of the stream location --

well, in this potential stream location, would --
would you agree that the primary concern is
protecting the stream from sedimentation and
turbidity, during construction and operation of the
facility?

A. I think the primary concern is --
sedimentation and turbidity, are potential adverse
impacts that stream, but the integrity of the stream
and the fish downstream. That stream has a trout
population, as the Department's identified and we're
very conservative about those streams and that
particular stream, within the project site that your
access road has to cross, is we believe an important

piece of that stream, as it's head water --

Q. So —--

A. -— or -—-—

0. -- well, it --

A. -— should have been.

0. -- and so there -- so, there's a

couple of things, with respect to your testimony,
that -- you're indicating that the crossing -- that

the impact to the trout in the stream -- farther
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downstream, is related to changes in sedimentation
and turbidity, that could result from the
construction of the access road, correct?

A. And changes to the streams
hydrology and morphology.

0. So, in -- in -- in -- with
respect to changes in the stream, hydrology and --
well, at -- at what location is that change proposed

by this Applicant?

A. I'm sorry.

Q. Is it --7?

A. I don't —-.

Q. Are you indicating the location
would -- will have potential change to be the
location of the -- the access road, the 70 foot wide

during construction and potentially less, with during

con —-- during operation of that access road, that
that would -- your -- your testimony is it would
potentially alter the -- the course of the stream?

A. I'm saying that I -- I -- in my
testimony, can you -- where am I at in --

Q. No.

You --—

A. -- that you --7
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Q. -- in -- in what you just
testified to, not -- not in --
A. Okay.
Q. -— your —-- your pre-filed.
A. That there is a -- there is a

stream that runs generally, northeast/southwest, but
that access road --

Q. Uh-huh.

A. -- is to traverse and what we
would like to see, is that stream, up and downstream
be maintained, to the extent that it can't be, or
avoid if at all possible.

Q. Okay. Again, so recognizing that
there has been a disagreement about the existence of
the stream at the location of the access road --

A. Okay.

Q. -—- but agreement on the location
of the stream as it's mapped in the regulation
further to the south of that access road, would you
agree that the -- the -- that -- so irrespective of
the disagreement about the location of the stream,
that the best way to protect the stream would be to
address -- would -- would be through conditions that

addressed sedimentation and turbidity?
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A. I -- I don't know that I can say
at this point, that that's all that we're going to be

concerned about.

Q. Okay.
A. Those are always considerations.
There will be on this one, but the -- how one

constructs an access road, or installs an underground
electrical connection through, under, or across a
stream corridor, which in this case is a -- I -- 1
believe it to be and the Department -- the Department

believes it to be a Class A running stream.

Q. Is —-

A. We --

Q. -- it --7?

A. -- we would like to see how the

construction can minimize adverse impact at that site
and downstream.

(Off the record discussion)

BY MR. MUSCATO: (Cont'g.)

0. Okay. Well, Mr. Jones, so with
respect to protection of that stream, would -- would
you agree, that if -- if there was a -- a grass

filter, for example, between the stream and the

proposed access-road location, that that would
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address the Department's concern with respect to
protection of the stream?

A. (Jones) I would consider because
I'm only a portion of the Region 8 D.E.C., Division
of Fish and Wildlife Reviewers of this, along with
our Bureau of Fisheries, yes. That's a much better
alternative, but I don't know without having seen
your proposal and -- and having my colleagues to
review that, whether it will adequately address it or
not.

It -- I think that that's the sort of
alternative design, or consideration that we
typically ask for, in Article 15 stream crossing.
So, that's -- by acknowledging that there can be
adverse impacts to that stream, from your road and
developing a design that minimizes those, that's
certainly an -- what we discussed, as -- as a

reasonable alternative.

Q. And if -- and if the Applicant
agreed to -- to consult with D.E.C., with respect to
the proposed design of -- of that condition, that --

that would be something the Department would support,
correct?

A. Yes.
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Q. Yeah.
And -- and -- and again, just for

clarity, I'm only speaking with respect to you, since
you've submitted testimony in this case, not with
respect to, you know, any other individuals at Region
8, but -- but I'm correct that the testimony that you
provided in this case, that was your testimony,
correct?

A. I just wanted to make -- make
sure that you understood, that I'm, again, not the

only Division of Fish and Wildlife person --

Q. Yes.

A. -- that -- that reviews this type
of stream projects and -- and this one, so --.

Q. And -- and I'm only asking you
with respect to your opinion, that's -- that's
correct?

A. Yes.

0. So -- so Mr. Jones, along these
same lines, if -- if a -- a buffer strip, or some
other agreed upon location and design, with -- with

the Department, like a grass strip, if that was
proposed would that address the testimony that you

submitted in this case, regarding water-quality
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standards?

A. I think that it could go a long
way toward that. It's hard for me to say it will, or
does, without having seen that proposal or design. I

can't pre-review a plan I haven't seen.

0. Right.

But -- but assuming --

A. But --

Q. -- again that the --

A. -- again --

Q. -—- Applicant were to --

A. -- again --

Q. -- consult with --7

A. -— those are -- those are the

typical construction and enhancement pieces, that we
ask for in stream crossings. That -- that would be
completely consistent with all of our other
regulatory reviews.

Q. Okay. And with respect to
wetlands, you -- you testified that the facility does
not meet the permitting standards, for Article 24,
correct?

A. Yes.

Q. And can -- can you explain that
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determination, Mr. Jones?

A. A determination? I'm --

Q. The -- you're -- you had
determined --.

A. -— I'm sorry.

Q. In your testimony, your opinions
-—- sorry. Your opinion was that the -- the facility

did not meet standards under Article 24.
Can -- can you explain that opinion?
A. Do we —-- can you point me, as to

where exactly, so I --

Q. Sure.
A. -— don't misspeak.
Q. It's -- it's in -- on page 20 of

your testimony, lines 9 through 13.

(Off the record discussion)

A. (Jones) Okay. And -- and you
could repeat your question?

BY MR. MUSCATO: (Cont'g.)

Q. Sure.

So, based on your testimony in this
case, 1s it your opinion that the -- it's your
opinion that the facility does not meet Article 24

standards, correct?
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A. (Jones) Yes.

That's correct.

Q. Can —-- can you explain the basis
for that opinion?

A. Well, I don't know that I could
do any better than reading the final two sentences of
my -—-.

Q. No -- no need to. The
testimony's there.

Mr. Jones, have you reviewed the
rebuttal testimony in this case, filed by Mr. Bruce -
- Ben Brazell?

A. Yes.

Q. Okay. With -- with respect to
that rebuttal testimony, Mr. Brazell indicated that
the Applicant was agreeable to providing and in fact
had all -- already agreed on, a condition for frac-
out risk assessment and contingency plan and a -- and
a SWPPP, the submission of a SWPPP.

Does —-- does that address your
concerns with respect to Article 247

A. Not fully.

Q. Okay. What -- what other

concerns do you have, with respect to Article 247?
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A. Well, a -- a —-- an acknowledgment
that a -- a SWPPP, or Storm Water Pollution

Prevention Plan will be prepared, is not the same
thing as having a Storm Water Plan -- Pollution
Prevention Plan to review, for its potential adverse
impacts to the wetland.

Q. Okay.

A. Ab -- absent a -- a -- a final
SWPPP, or more fully-developed SWPPP, at least under
review by the Department, I -- I can't say that that
will, or will not meet permit-issuance standards.
There's no way for me to --

0. Right.

A. -— to affirm that the impacts are
going to be whatever, at this point.

0. So, but -- but let me -- so, I'm
just trying to understand the testimony.

So, assuming then that there was a
final SWPPP submitted that was acceptable to the
Department, it's -- it's your opinion that the
project would then meet Article 24 permitting
standards?

A. I think that then we would have

the basis to make that determination and -- and
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having made a determination, be able to refer to that
SWPPP, as not just a condition that needs to be
followed, but also the justification for a
determination that the impacts are avoidable and
minimized and the SWPPP also was piece -- a piece of
this, with respect to permit issuance standards.

Q. I -1 —--.

A. That's a -- maybe that's a long-
winded way of saying it.

The SWPPP needs to be a part of our

determination, for wetland permit issuance.

Q. We -- we agree on that.

A. Okay.

Q. So beyond that, if the SWPPP is
provided and that isn't -- is acceptable to the

Department, is there anything else that would be
needed -- based on the impacts associated with this
project, is there anything else that would be needed
for purposes of the Department's issuance of an

Article 24 permit?

A. Well, at this point, we don't
have full -- fully-designed construction plans, at
all. And again, it's hard to make a determination,

as the extent, or degree of wetland impacts and --
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and impacts to wetland function.

0. Okay. So, Mr. Jones, it -- I --
I'm just -- again, I'm sorry. I'm just trying to
understand your testimony.

It's —— is it your testimony that the
Applicant has to provide final design plans, in order
for you to give us an opinion, as to whether or not
the project has met the standards, under Article 247?

A. I don't know what final design
plans, but we have to have considerably more detail
in it, than provided in any of the submissions so
far.

0. Well, what additional detail, Mr.
Jones? I --.

(Off the record discussion)

BY MR. MUSCATO: (Cont'g.)

Q. I -—- Mr. Jones, the question was
-- actually, let me -- let me take a step back.

Mr. Jones, do you —-- are you aware of

the amount of wetland impacts proposed by the
Applicant in this case?

A. (Jones) Yes.

Q. Do -- do you —-- do you know what

those numbers are off the top of your head?
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For state-regulated freshwater

wetlands, not off the top of my head, but --

Q.

A.

Okay.

-— it's in my testimony and I

believe Mr. Brazell's.

Q. What -- 1f I -- if I said that
the impacts were proposed for this project, for --
for it was -- is 0.03 acre of temporary impact and

0.07 acre of permanent forested conversion.

Not holding you to those numbers,

that sound about correct?

A.
That sounds like the areal,
acreage, or extent of the impact proposed.
Q.

A.

Yeah.

Okay.

And if --

And so —--

-— the —--

-—- with respect
-- the range --
-—- with respect
-— the range --
-- to that --

-- of potential

or

does
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Q. -- level of impacts, you're
indicating that the Applicant has not provided
sufficient design details, to offer an opinion as to
whether or not the Applicant has met the permitting
standards for Article 2472

A. Having -- having a number of
areal temporary and permitted impact is fine, but
what we're concerned about in the freshwater wetland
program, is what are the eventual construction-
related impacts, aside from that actual occupational
clearing, or use of a specific square footage of
wetland, or adjacent area.

What we're concerned about is what are
the attendant and perhaps inadvertent adverse impacts
associated with the construction and installation of
some of these features, in and under and adjacent to
the wetland.

0. To —-- to wetlands, or to another
natural resource?

A. No.

To the freshwater wetland. I think

were —-- we were talking about the freshwater wetland
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A. —-— correct?
Q. -— I'm just checking.
A. What -- do you have a specific

crossing that might help me, that you're referring

to, or --=-7?

Q. No.

You -- you -- my -- my question was,
is I'm trying to understand -- so, you testified that

with respect to Article 24, if the Applicant
submitted a frac-out plan and a SWPPP, that was
acceptable to the Department, that the Applicant

could then meet the standards for Article 24

issuance?

MR. KING: Objection.

It's mischaracterization of the
statement.

MR. MUSCATO: I withdraw that --

A.L.J. COSTELLO: What's that?

MR. MUSCATO: -- your Honor.

MR. KING: Okay.

BY MR. MUSCATO: (Cont'g.)

Q. With -- with respect to Article
24 —-

A. (Jones) Yes.
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Q. -—- you —-- you -- you testified
that to meet the permitting standards, the Applicant
would have to provide a frac-out plan and a SWPPP.
The Applicant has now indicated, it will provide a
frac-out plan and a SWPPP.

So, I'm asking you, in addition to
that, there's nothing else in your testimony that was
identified, that the Applicant would have to provide.
But on -- you just testified that that still wouldn't
be enough to issue a -- an Article 24 permit, or --
or to meet the standards under Article 24.

MR. KING: Objection.

BY MR. MUSCATO: (Cont'g.)

Q. So, I'm asking you --

MR. KING: Miss --.

BY MR. MUSCATO: (Cont'g.)

Q. -- what other information would
need to be provided?

MR. KING: 1It's -- objection.

Misleading question. There's an
additional construction plan, that was referenced,
that also would need to be provided, Mr. Muscato did
not reference.

A.L.J. COSTELLO: It's referenced 1in
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the -- the --

MR. KING: Yeah. Yeah.

Page --

A.L.J. COSTELLO: -- direct --

MR. KING: -- 20 —--

A.L.J. COSTELLO: -- testimony?

MR. KING: -- of Mr. Jones' testimony.

Lines 9 through 13, with regard to
Article 24 to meet permitting standards the Applicant
will need to submit plans and specifications,
detailing wetland impacts and how they would be
avoided and then if an -- unavoidable, mitigated
through a properly designed construction plan that

includes a frac-out assessment and contingency plan -

MR. MUSCATO: Yeah.

MR. KING: -- for storm water
pollution prevention.

MR. MUSCATO: Your Honor, I withdraw
the question.

A.L.J. COSTELLO: Okay.

BY MR. MUSCATO: (Cont'g.)

Q. What -- Mr. Jones, you indicated

earlier, that you're familiar with Mr. Brazell's
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rebuttal testimony, correct?

A. (Jones) Yes.

Q. Do you have a copy of -- of Mr.
Brazell's rebuttal testimony?

A. If you've got one, it'll save me
from flipping. If not, I can find it.

I got one. Okay.

Q. Oh. Great.

Do you have -- also have the exhibits?

MR. KING: Which ones?

MR. MUSCATO: Exhibit 4, I believe.

MR. KING: Yes.

THE WITNESS: Yes.

MR. MUSCATO: Thank you.

BY MR. MUSCATO: (Cont'g.)
Q. Mr. Jones, have you reviewed
Exhibit 4? It -- this is --.

(Off the record discussion)

MR. MUSCATO: Your Honor, I'm
referring to B.R.B. 4. I -- don't know what number
that is, on the hearing exhibit list.

A.L.J. COSTELLO: That's —-- that's
fine.

You can refer to B.R.B. 4. And that's
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page -- there's 63 pages to B.R.B. 4? Is that --?
MR. MUSCATO: Yes.
A.L.J. COSTELLO: Okay.
A. (Jones) Yes.

That's what I have here.

BY MR. MUSCATO: (Cont'g.)

Q. Yes.

A. (Jones) So —--.

Q. Have -- have you reviewed the

plans in B.R.B. 4, Mr. Jones?

A. Yes.

Q. So, in your testimony, when you
indicate that the Applicant would need to submit
plans and specifications, are the plans and
specifications you're referring to, the -- the
details that are provided in B.R.B. 4°?

A. There were details there -- my
review of this -- these plans in this B.R.B. 4
document, from March of this year, is that's
insufficiently detailed plans, on which to base a
construction-related freshwater wetland permit.

0. Mr. -- well, Mr. Jones, what —--
what additional information would need to be

provided?
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A. I can tell you that the
information that is provided in here, lacks
topography. Lacks any consideration of the soils
adjacent to the wetlands, or any potential adverse

impacts associated with construction.

All this is, is a -- essentially a
plan view. Its -- there are no profiles. There are
-- it's -- it's not --.

0. Well, Mr. --

A. I mean —--

Q --— Mr. --

A. I --

Q -— Jones -—-

A. -- under -- I --

Q. -—- we can take --

A. —-— understand --.

A.L.J. COSTELLO: Wait. Wait.

BY MR. MUSCATO: (Cont'g.)
0. -— 1t one --.
A.L.J. COSTELLO: Mr. —-- Mr. Muscato,

let him finish.
MR. MUSCATO: Okay.
A. (Jones) Yeah.

I mean, I understand that it does show
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each crossing and the limits of the -- the wetland
and stream and where there are —-- the areal extent of

permanent and temporary impacts, but it's on a --
essentially a flat sheet, that doesn't show
vegetation type, plan-community type. Any kind of
information or reference to soils, or topography and
those are all serious considerations, in development
of -- of construction plans, on which we base a
wetland permit.

BY MR. MUSCATO: (Cont'g.)

Q. Mr. Jones, can you turn to page -
- I don't have the page numbers on this one.

(Off the record discussion)

BY MR. MUSCATO: (Cont'g.)

Q. Mr. Jones, can you change -- turn
to page, this is B.R.B. 4, page 58. Just let me know
when you -- when you get there.

(Off the record discussion)

A. (Jones) Yes. Okay.
BY MR. MUSCATO: (Cont'g.)
Q. Mr. Jones, do you see the -- the

temporary state-regulated wetland impacts, identified
on that page?

A. (Jones) Yes.
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Q. And do you see the vegetation
types, identified on that page?

A. Yes.

(Off the record discussion)

A. (Cont'g.) (Jones) But I -- the
two areas that are identified as -- as areas of
permanent and temporary impact, are on generally the
east side of the wetlands and it does show the
vegetation type on that side.

The wetland continues and particularly
the vegetative 100 foot adjacent area is also on the
east side of that -- I'm sorry, the disturbances on
the west or right downstream facing and there is a
regulated adjacent area on the other side, beyond
which that H.D.D. bore pit is shown.

Now, the -- these type of plans tell
me very little about how this could affect that and
what's there. That's the sort of thing that I would
need to see, is how this is going to be constructed,
relative to these site specific conditions, that are
at both sides of the wetland. That -- that a bore
pit is more than a 100 feet from the wetland, doesn't
mean that there can't be adverse impact associated

with its construction, or particularly if there's an
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inadvertent return of drilling, through a --.

BY MR. MUSCATO: (Cont'g.)

Q. Right. Right.

And we -- like we said before, again,
if it's with respect to inadvertent return, that
would -- that would be addressed in the frac-out risk
assessment, right?

A. (Jones) Well, it would have to be
very much more site specific because if we don't know
what that looked like, or how long it gets to it.

The frac-out contingency plan would have to be
specific to this site and those conditions.

0. So, with -- with respect to the -
- the west bore pit, that you identified, you agree
that's outside the regulated area, correct?

A. No.

Now, let me -- let me say that the
west bore pit, between State Route 21 and the
wetland, is within the 100 foot adjacent area. The
east bore pit is just outside. That's the bore pit.

(Off the record discussion)

BY MR. MUSCATO: (Cont'g.)

Q. I —— I confused my direction.

A. (Jones) Me too.
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Q. So, just for -- for purposes of
clarity, the east bore pit is outside the regulated
area.

The west bore pit is in?

A. Yes.

Q. Would -- would you agree, that
this is the entirety of the wetland impacts
associated with this project?

A. It's certainly not the entirety
of the potential wetland impacts associated with a --
hydraulic direction would drill under the class
C.P.S. stream and the freshwater wetland.

The reason we want to regulate this
and -- and do is there -- there can't be the impact
other than the bore-pit location. If there is an
inadvertent return, if there is a need for
contingency plan actions, how this one would do that,
on the site --

0. I -- I understand.

A. -- because if it frac -- if
there's a frac-out or an inadvertent return,
somewhere in this area, we have to know how that's
going to be addressed. That's an adverse impact,

that we are saying --
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Q. Right. Right.

A. -- has to be minimized and unless
we have that kind of information, it's difficult to
say that that has in fact been minimized.

0. Again, Mr. Jones, the materials
that you just identified, those would be details that
would be provided, as part of a frac-out contingency

plan, or an inadvertent return plan, correct?

A. Generally.

That's --

Q. It —--.

A. -- exactly what we'd ask for, but
in -- and again, well, the -- the -- that plan would

have to be very specific to this particular site and
it's site conditions and that's what I'm -- that's
what I'm saying about the detail that we require and
that I don't see here.

(Off the record discussion)

BY MR. MUSCATO: (Cont'g.)

Q. Mr. Jones, just going back again
to the impacts, I -- I think you testified earlier
and -- and perhaps it was just I misheard you, but

you're not identifying other wetlands, besides what's

identified on this figure, as wetlands where there is
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a potential impact from this project, correct?
A. (Jones) No.
This is -- with respect to the Article
24 freshwater wetlands consideration, this is the

sole wetland along this project, that --

Q. Correct. And just for --

A. -- with --

Q. —-— purposes --

A. -- which --

Q. -— of the —--

A. -—- we're concerned --

Q. -— record --

A. -—- from a --.

0. -— this is H.K. 3, correct?

A. Yes.

Q. Thank -- thank you, Mr. Jones.

So, I -—— I'm sure -- so, you indicated
that if a -- we -- the Applicant is willing to

stipulate and has stated on the record this, that we
will provide a frac-out contingency plan and the
details that you just described, the Applicant would
submit as part of that frac-out contingency plan, I -
- but what I'm try -—— I -- is there anything beyond

the frac-out contingency plan, then, that you would
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need to review, in order to determine whether the
project meets Article 24 standards?

A. Well, let -- let me hit on the

frac-out contingency plan for here.

Again --

Q. But Mr. -- Mr. --

A. -—- you asked --

Q. -— Jones —-.

A. -- 1f that met permanent --
Q. I'm asking —--

A. -- issuance --

Q. -—- about other --

A. -—- standards?

Q. -— other than the frac-out

contingency plan, just so we're clear.

A. Again, it's site -- a site
specific to this crossing, frac-out contingency plan,
is what I -- what I would need to see.

Now, is that part of the frac-out
contingency plan, that I've got in front of me from -
- no. I don't think that it has -- is -- has that
level of detail.

(Off the record discussion)

BY MR. MUSCATO: (Cont'g.)

91




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

15-F-0122 Baron Winds LLC 3/21/2019
Q. Give -- given the Department --
given your -- your -- the testimony you just

provided, with respect to your concerns on the frac-
out contingency plan, would -- would you prefer to
see a plan that proposes a -- a trench, through --
through the wetland area?

A. (Jones) No.

I don't think that was my testimony at
all.

(Off the record discussion)

BY MR. MUSCATO: (Cont'g.)

Q. Okay. Mr. Jones -- Mr. Jones, I

MR. MUSCATO: At this time, your
Honor, I'm referring to the hearing exhibit that was
introduced at the hearing. I -- and I apologize, I
don't recall --

MS. SOKOLOW: 281.

MR. MUSCATO: -- what -- what number?

MS. SOKOLOW: 281.

A.L.J. COSTELLO: 281.

MR. MUSCATO: 281.

We just re —-- received this this

morning and -- and so, this is not the limit of -- of
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our testimony and as I indicated on the record
earlier, we reserve our right for additional cross-

examination on this new direct testimony.

BY MR. MUSCATO: (Cont'g.)
0. But Mr. -- Mr. Jones, with
respect to this Hearing Exhibit 29 -- 281 --

MS. SOKOLOW: 81.

BY MR. MUSCATO: (Cont'g.)

Q. --— it -—-= I -- I'm understanding
this to be a -- a memo, where you took pictures of --
at —-- let's see. The property. Where's the
property?

This is at parcel 096.00 dash 01 dash
042 -- well, let's see. I -- I -- strike that.

The -- Mr. Jones, can you describe for
me, where these pictures -- the pictures that are

included as part of this exhibit, where they were
taken from?

A. They were taken south of and to
the access road, between Tower 76 and Tower 87, in
the area of the Class A tributary stream, to Cohocton
River ---

Q. Okay.

A. -—- Canisteo River.
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(Off the record discussion)

BY MR. MUSCATO: (Cont'g.)

Q. Mr. Jones, who took the photo on
page five?

A. (Jones) Ms. Ashley Reed (phonetic

spelling), a Seasonal Fish and Wildlife Technician,
in our office.

0. Mr. -- Mr. Jones, for -- for
clarity of the record, do you know landowner on -- on

these properties, the --

A. I --

Q. -—- you've taken these pictures
from?

A. -- I do not.

Q. Did you have any contact with the
landowner?

A. No.

0. Mr. Jones, did you obtain

permission from anyone, to take these pictures?
A. Direct permission that day? No.
A.L.J. COSTELLO: Mr. Muscato, I just
-- let me ask one question.
MR. MUSCATO: Yeah.

A.L.J. COSTELLO: If, in an attempt to
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-— so that we don't have to call the witness back,

would it be sufficient, to take a 15, or 20-minute

break, so that you can consult with and -- and con --
consider further cross-examination? Is —-- would that
be sufficient to --7

MR. MUSCATO: It -- your Honor, I --1
-- actually, I think what I would propose is -- and -
- and I appreciate that opportunity and -- and I
would very like to complete this today, but I -- I

would like to review this memo with our consultant
and if -- if we did -- if -- have the opportunity for
cross later in the day, I -- I can commit to being

able to do that, but we have --.

A.L.J. COSTELLO: That -- that's fine
then.

MR. MUSCATO: Okay.

A.L.J. COSTELLO: That's fine.

MR. MUSCATO: We have a -- a busy
schedule today and -- and I just want to make sure
that we've given this the attention it -- it desire -
_lt -

A.L.J. COSTELLO: Sure.

MR. MUSCATO: -— needs.

A.L.J. COSTELLO: That's fine.
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MR. MUSCATO: Your -- and your Honor,
with respect to the -- this witness, I -- I don't

have any further questions for the witness.

A.L.J. COSTELLO: At this time.

MR. MUSCATO: At this time.

A.L.J. COSTELLO: Okay.

MR. KING: I'd like --

A.L.J. COSTELLO: Mr. King-?

MR. KING: -- to re-direct, your
Honors.

A.L.J. COSTELLO: Sure.

MR. KING: Thank you.

REDIRECT EXAMINATION

BY MR. KING:

Q. Mr. Jones, you were just asked
some questions about your March 15th report, that was
submitted as an exhibit today.

I'm -- looking at your report, I see
that you have observed flows in the area, the general
vicinity of the stream crossing that's proposed by
the Applicant, is that correct?

A. (Jones) Yes.

MR. MUSCATO: Objection, your Honor.

He's asking the witness questions
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about an exhibit that they introduced today. It's
additional direct testimony.

All -- I asked him one question about
this, which was whether or not he had permission to
access the property.

MR. KING: Well, I would -- I would
just say that I -- I thought it was open, given that
he had asked questions on cross about it.

A.L.J. COSTELLO: Well, it's limited
to redirect. If -- if there's new information that
he raised, you can ask gquestions and it's not open to
further direct testimony, you know, completely.

MR. KING: Okay.

BY MR. KING: (Cont'g.)

Q. With regard to B.R.B. 4, which
was page 58 of B.R.B. 4, you were asked by Mr.
Muscato about the information that was included on
this.

Do you -- in -- in reviewing this, do
you see any information regarding geology of the
area, for -- for the proposed bore pits and -- and
horizontal drilling?

A. (Jones) No.

Q. Do you see any area, oOr any
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information regarding a cross section, or a profile
of the wetland, with the wetland depths, the stream
depths, the associated depth of the proposed
drilling?

A. No.

0. In your opinion, is that
information that would be necessary, to make a
permanent determination, under a typical issuance
criteria-?

A. Yes.

Those and again, topography and the
vegetative type, or plant community, or forest
community in the soils, are all important
considerations, both through -- in the area of the
bore itself and with respect to if there's a problem
and an inadvertent return, how does one implement the
frac-out contingency planning in it.

Q. Mr. Muscato also asked you about
your direct testimony -- your pre-filed direct
testimony and I'll point you to page 20. He
specifically asked you about the Article 24 issuance
standards and the frac-out risk assessment and
contingency plan.

Would you say that understanding the
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site-specific conditions of a stream crossing, where
you're using horizontal drilling, would you say that
understanding those geological conditions and
understanding the depths of the proposed drilling, is
part of understanding the risk associated with
crossing?

A. Yes.

Our -- we would typically ask an
Applicant, to provide that information in the
development of their H.D.D. planning, so that we
understand and have some assurance that they are
planning to do something that they can do and that
they have an -- the ability to address something that

goes wrong --

Q. To your —--7?

A. -- with the frac-out contingency
plan.

Q. It --7

A. Both have to be there. It has to
be possible and -- and reasonable and doable for the
H.D.D. bore installation of a utility and it -- it

also has to be possible to implement the frac-out
contingency plan.

Now, without all that other
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information, we -- we don't know that. We -- how do
we -- how do we say that that can meet the Article 24

permit issuance stuff.

MR. KING: Okay. No further
questions.

Thank you.

MR. MUSCATO: Your Honor, can I just -

A.L.J. COSTELLO: Did you --7

MR. MUSCATO: -- have a minute,
please?

A.L.J. COSTELLO: Sure.

(Off the record discussion)

RECROSS EXAMINATION

BY MR. MUSCATO:

Q. Mr. Jones, have -- have you
reviewed the -- I'll speak up.

Mr. Jones, have you reviewed Exhibit
21 of the Applicant -- of the application, the
Article 10 application for this project?

A. (Jones) Exhibit 217

Q. Exhibit 21 is topography, geo --
geology and soils.

Has that been provided to you?
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A.

Yes.

I mean, I'm not a geologist or a soil

I use those things.

Q.

Yeah.

And you'd know a —--

A.

Q.

A.
Do I
Well,

Q.

But --

-- 2-foot --

-— that there's --

-- contour, if you --

-— do I --=-7

-—- saw 1it?

Right.

suspect there's topography out
I know that.

And you'd know a 2-foot contour,

Right.
it -- but what I want is a -- 1is

that has that, or greater level

Yeah.

-— by somebody qualified to put

Yeah.
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A. My -- my role is to say there are
these things in place, I know what kind of impacts
can occur and how do we develop a plan, or project,
that can minimize those impacts, so --

Q. Yeah.

A. -- that I can -- I can affirm
that it does meet our issuance standards.

Q. Right. Right.

I —- I understand your testimony, Mr.
Jones.

With -- with -- with respect to the --
that level of detail that you're talking about for
the frac-out plan, is -- is -- is there an -- a
project that had an Article 24 permit issued, that
had the frac-out plan in the detail that you're
describing, submitted, as part of the application for

the Article 24 permit?

A. Yes.
Q. What -- which project was that?
A. I can't specify which project,

but that's a very typical level of detail that is
required for any linear projects, small or large.
Q. Yeah.

A. The hydraulic directional




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

103

15-F-0122 Baron Winds LLC 3/21/2019
drilling, 1s a very common installation practice that
we often permit because we understand it's
advantageous. We'd like to just make sure that we
understand enough about the -- what the potential

adverse impact and disadvantages are.

Q. Yeah.

A. So, yes.

Q. And -- and I -- I -- I'm asking
because again, you -- you said typical and -- and so,
I'm just trying to figure out, for -- so that the
Applicant can prepare a -- a frac-out plan that's

consistent with what the Department has accepted in
the past, what your view of typical is and if the --
if you could give me a specific project, that would
be helpful?

A. Well, I -- I don't know that

typical is useful because a typical --

Q. You said typical.
A. -- or -- a typical permanent that
we issue. The details and the specifics and the

site-specific conditions, for every project, are
different. Q. Understood.
A. So —--

0. But the -- but --
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A. -- typical --
Q. -— the level of --
A. -— typically --
Q. -- detail.
A. -— the level of detail is -- 1is

going to be commensurate with the complexity, or
difficulties of the site.

Q. Yeah.

A. I -—— so, it's -- it's hard for me
to say what we want in a Orleans County water
district, versus a Steuben County fiber-optic line,
or gas pipeline. The -- the site conditions are all
different and what I'm saying here, is that
recognition of that, beyond saying that we will have
these generic and generally okay, but not complete
items, in a frac-out plan.

We need to know exactly what is going

on at -- here for this crossing.
0. Right.
A. And -- and --
Q. For the --
A. -- that it will --
Q. -- .07 —-=%

A. -- it'1ll be --
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0. Right.
A. -— the —--.
Q. For the --
A My --
Q. -- .07 --
A. —-— my answer --
Q. -—- above --
A. -- to this will --
Q. -- and —--
A. —-— have been --
Q. -- .037
A. -- yes, we asked what we asked

for and they provided, ultimately I hope, with
typical level of detail and controls.

Q. Yeah.

A. So, it -- it -- it's hard to use
a typical permit. We typically issue permits based
on this type of information, provided by the
Applicant.

MR. MUSCATO: No further questions,
your Honor.

A.L.J. COSTELLO: Okay. When we went
off the record earlier, I had asked if there were any

other parties that had cross-examination questions
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for Mr. Jones and the only party that indicated they
did, is the town of Fremont and it's Mr. Pullen.
MR. PULLEN: Thank you, your Honor.
CROSS EXAMINATION

BY MR. PULLEN:

Q. Mr. Jones, based on -- based on
your direct testimony submitted and in light of the
additional information that's been proposed as an
exhibit here, is it fair to say, that the -- the
proposed project, as -- as presented by the
Applicant, would have an impact on water flows and
the wetlands in this vicinity?

A. (Jones) And it can have, as -- as
proposed, for the particular stream crossing, which
was the subject of this exhibit, between tower 76 and
tower 87. It crosses the Class A perennial stream
and the -- the construction sheets and the -- what
was provided did not address the fact that it is
crossing the stream, which is what the -- what I
testified about in my written testimony and again,
with Mr. Muscato.

Q. Okay. And based on the -- the
documents that have been submitted by the Applicant,

does it appear that that impact has been fully
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addressed in your -- in your opinion?
A. It hasn't, to this point.
Q. Okay. In your opinion, does it -

- does that impact have the potential to affect water
quality and water flow, into the -- the -- the
shallow aquifers?

MR. MUSCATO: Your honor, I -- I
object to the question.

It -- it's repetitive to the direct

testimony and it -- and cross-examination should not

A.L.J. COSTELLO: This --.

MR. MUSCATO: -- be unduly repetitive.

A.L.J. COSTELLO: Mr. Pullen, do you
have questions that -- that are not just continuing
on, with what the direct testimony was, or what the
testimony was be -- before, during cross-examination?

MR. PULLEN: Your Honor, the intent is

to identify whether this -- this new proposed exhibit
changes, in any fashion, the -- the assessed impact,
on the -- the water aquifer and wells.

A.L.J. COSTELLO: Okay. Well, you can
ask that question.

MR. PULLEN: Okay. All right.
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BY MR. PULLEN: (Cont'g.)

Q. I -- I'll try to restate this in
a —— in a good way.

As you've —-- you've submitted this
proposed exhibit --

A.L.J. COSTELLO: Are we talking about
Exhibit 80 -- 1827

MR. PULLEN: 182, submitted --

A.L.J. COSTELLO: 282.

MR. PULLEN: -- today.

A.L.J. COSTELLO: I'm sorry.

MR. PULLEN: 2 —-=

A.L.J. COSTELLO: 281 --

MR. PULLEN: -—- 281.

A.L.J. COSTELLO: I apologize.

MR. PULLEN: That's -- yes. That --
that does match my notes, your Honor.

BY MR. PULLEN: (Cont'g.)

Q. 281, the proposed supplemental
exhibit here.

In your opinion, does that show
anything different, or additional, to your submitted
testimony of an impact on what the water quality and

flow into the shallow-water aquifers and -- and
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wells?

A. (Jones) Well, my testimony
doesn't say, I'm afraid, much about shallow-water
aquifers and, you know, my expertise is streams and -
- and wetlands. The innerconnect between them and
subsurface water, groundwater, that's not my area of
expertise.

I'm sorry. I can't answer that.

MR. PULLEN: All right. That --
that's all we have at this time.

Thank you.

A.L.J. COSTELLO: Okay. All right.
At this time, any -- what?

UNIDENTIFIED SPEAKER: Redirect.

A.L.J. COSTELLO: Yeah.

Does anyone have any redirect with
respect to that?

MR. KING: No, sir.

A.L.J. COSTELLO: I'm sorry.

Mr. Jones, at this time, your
testimony is over, but you're subject to -- you're
still subject to first -- further cross-examination,
so you will remain under oath and be subject to

cross-examination we anticipate later on today, by
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Mr. Muscato.

Thank you.

(Off the record discussion)

A.L.J. COSTELLO: Mr. Muscato, do you
care to call a witness?

MR. MUSCATO: Yes, your Honor.

We call Mr. Ben Brazell.

A.L.J. COSTELLO: Mr. Brazell, just
state your name and business address for the record,
please?

MR. BRAZELL: Benjamin Brazell,
Environmental Design and Research, 238 Montgomery
Street, Syracuse, New York, 13202.

A.L.J. COSTELLO: Okay. I just have
to ask you to stand and raise your right hand.

Do you swear, or affirm that the
testimony you'll give -- you -- today, is the truth?

MR. BRAZELL: I do.

WITNESS; BENJAMIN BRAZELL; Sworn

A.L.J. COSTELLO: Okay. You may
proceed, Mr. Muscato?

MR. MUSCATO: Sorry.

DIRECT EXAMINATION

BY MR. MUSCATO:
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Q. Good morning, Mr. Brazell.
A. (Brazell) Good morning.
Q. Mr. Brazell, have you filed pre-

filed and rebuttal testimony, in this proceeding?

A. Yes, I did.

MR. MUSCATO: Your Honor, can we go
off the record, for one second?

A.L.J. COSTELLO: We're off the
record. Sure.

(Off the record discussion)

BY MR. MUSCATO: (Cont'g.)

Q. Mr. Brazell, do you have any
corrections to the pre-filed --

MS. VILLA: Are we —-- are back on the
record?

A.L.J. COSTELLO: We're back on the
record? Yeah.

THE REPORTER: Yeah.

MS. VILLA: Okay.

BY MR. MUSCATO: (Cont'g.)

Q. -— Mr. Brazell, do you have any
corrections to the pre-filed testimony, or rebuttal
testimony, filed in this proceeding?

A. (Brazell) I do not.
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MR. MUSCATO: Your Honor, I move to
have that testimony introduced into the record?

A.L.J. COSTELLO: Okay. At this
point, we will accept the Pre-filed Direct and
Rebuttal Testimony of Benjamin R. Brazell.

MR. MUSCATO: And Mr. --7

A.L.J. COSTELLO: I --.

MR. MUSCATO: Sorry.

Your Honors, I -- just for a
clarification in the record Mr. Brazell also
sponsored a panel and so, I believe his testimonies,
with respect to the agricultural panel, is -- his
portion of the agriculture panel --

A.L.J. COSTELLO: Agricultural panel.

MR. MUSCATO: -- as --

A.L.J. COSTELLO: Okay.

MR. MUSCATO: -- well as his portion
of the shadow-flicker panel.

A.L.J. COSTELLO: Okay. So, I --
we'll -- we'll accept the pre-filed testimony, as --
as i1f orally given here today and the files that
should be put in, are Applicant Direct Testimony of
Benjamin R. Brazell, Applicant Rebuttal Testimony of

Benjamin R. Brazell and then we have -- and then it
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would be Applicant Rebuttal Testimony of the
Agricultural Panel.

(Off the record discussion) **
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Please state your name, employer, and business address.

Benjamin R. Brazell, Environmental Design & Research, Landscape, Architecture, Engineering &
Environmental Services, D.P.C. (‘EDR”), 217 Montgomery Street, Suite 1000, Syracuse, NY 13202-
1942.

What is your position at EDR?

Principal

How long have you been employed with EDR?

| have been employed by EDR since 2004.

Please describe your educational background and professional experience.

| received a Bachelor of Science Degree in Natural Resources Ecosystem Assessment from North
Carolina State University in Raleigh, North Carolina in 2001. | have been employed by EDR since
February 2004. Since that time, | have worked in the capacity as Ecologist, Project Manager, Senior
Project Manager, and Director of the Environmental Division before becoming Principal of
Environmental Services in 2014. | have over 15 years of experience performing and/or supervising
projects involving wetlands delineations, state and federal wetland permitting, habitat and ecosystem
analysis, environmental impact assessments, and preparation of numerous state siting board
applications and environmental impact statements. My resume is attached.

Please describe your current responsibilities with EDR.

As Principal, | oversee all aspects of EDR’s environmental assessment projects.

Have you previously testified before the New York State Public Service Commission or Siting
Board on Electric Generation?

| have previously provided written rebuttal and sur-rebuttal testimony, and as an expert witness | was
subject to cross examination under oath, in the Matter of Cassadaga Wind LLC’s Application for a

Certificate of Environmental Compatibility and Public Need (Case No. 14-F-0490). In addition, |
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previously sponsored testimony in the Matter of National Grid’s petition to Amend the Article VII
Certificate of Environmental Compatibility and Public Need for the 115 kV Fenner to Cortland #3
(formerly the Oneida to Cortland #3, PSC Case 70346) Transmission Line.

Have you previously served as an expert witness before any other court, agency, or other
body on the subject you plan to offer testimony on today?

| previously served as an expert witness in the Matter of the Application of Paulding Wind Farm il
LLC for a Certificate of Environmental Compatibility and Public Need, for the Timber Road I
Transmission Line, before the Ohio Power Siting Board (Case No. 15-1737-EL-BTX).

What is the purpose and scope of your testimony in this proceeding?

To sponsor certain portions of the Baron Winds Project Application or the Exhibits thereto.

What portion(s) of the Application is your testimony sponsoring?

Exhibit 1: General Requirements, Exhibit 3: Location of Facilities, Exhibit 4: Land Use, Exhibit 6:
Wind Power Facilities, Exhibit 9: Alternatives, Exhibit 11: Preliminary Design Drawings, Exhibit 17:
Air Emissions, Exhibit 21: Geology, Seismology and Soils, Exhibit 22: Terrestrial Ecology and
Wetlands, Exhibit 23: Water Resources and Aquatic Ecology, Exhibit 28: Environmental Justice.
Were these Exhibits, Application sections, or studies prepared by you or under your direction
and supervision?

Yes.

In your testimony, will you refer to, or otherwise rely upon, any studies, publications, data or
documents produced by persons other than yourselflyour company? If so, please cite these
sources. [These are independent studies, etc.]

References are provided in the corresponding Exhibits.

Does this conclude your testimony?

Yes.
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EDR
Q: Please state your name, employer, and business address.
A: Benjamin R. Brazell, Environmental Design & Research, Landscape, Architecture,

Engineering & Environmental Services, D.P.C. (EDR), 217 Montgomery Street, Suite 1000,

Syracuse, NY 13202-1942.

Q: Did you file pre-filed testimony in this matter?

A: Yes. Please see attached as Exhibit __ (BRB-1) my pre-filed testimony and
credentials.

Q: Do you have any additional experience conducting environmental impact

assessments for wind power projects in New York State and elsewhere since filing
your pre-filed testimony that you would like to add?

A: Yes. Specific to New York State, | am serving as Principal-in-Charge of the Bluestone Wind
Farm (Case No. 16-F-0559), and the Article 10 Application for this project was found to
comply with PSL 164 on December 27, 2018. Elsewhere, | am serving as Principal-in-
Charge and recently prepared testimony for the Icebreaker Wind Project, the testimony for
which was filed with the Ohio Power Siting Board (OPSB) in September 2018 (OPSB Case
No. 16-1871-EL-BGN).

Q: What is the purpose and scope of your testimony in this proceeding?

A: To provide rebuttal testimony for certain environmental impacts associated with the Baron
Winds Project (“Project” or “Facility”), proposed by Baron Winds LLC (the “Applicant’).

Specifically, this rebuttal addresses certain portions of direct testimony provided by Scott
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Jones from the New York State Department of Environmental Conservation (“NYSDEC”)
and Lilly Schelling from the New York State Department of Public Service (“NYSDPS”).
Q. Are you sponsoring any additional evidence with your testimony?
A. Yes. The following additional documents are included as part of my testimony.
- Exhibit ____ (BRB-2): Applicant IR-4 to NYSDEC
- Exhibit ____ (BRB-3): NYSDEC Freshwater Wetlands Determination Issued in

November 2017.

Exhibit___ (BRB-4):  Applicant’s Joint Application for Permit wetland and stream
detailed impact drawings (Figure 6. Federal
Wetland/Stream Impacts; Figure 7. State Regulated
Impact; Figure 8. Culvert Crossing Details)

Wetlands and Streams

Q: Can you briefly describe where in the record information can be found regarding the
Facility’s impacts to wetlands and streams?

A: A significant amount of information is in the record regarding the identification of wetlands
and streams and an evaluation of impacts on such resources. This information is briefly
summarized as follows:

e Exhibit 22 of the November 2017 Application identifies wetland resources and
discusses wetlands impacts,

o Exhibit 22, Table 22-8 (Wetland Impacts) of the November 2017 Application,



10

11

12

13

14

15

16

17

18

Case No. 15-F-0122
Benjamin R. Brazell
EDR

120

e Exhibit 22, Figure 22-2 of the November 2017 Application depicts delineated
wetlands,

e Exhibit 23 of the November 2017 Application identifies stream resources and
discusses stream impacts,

e Exhibit 23, Table 23-3 (Impacts to Streams) of the November 2017 Application,

e Exhibit 23, Figure 23-3 of the November 2017 Application depicts surface waters,
including delineated streams,

e Appendix M of the November 2017 Application contains detailed Preliminary Design
Drawings that includes wetland and stream resources,

e Appendix BBB of the November 2017 Application contains the Wetland Delineation
Report,

e Appendix CCC of the November 2017 Application contains detailed Wetland and
Stream Impact Drawings,

e Appendix EEE of the November 2017 Application contains photographs of existing
access examples, which depict and briefly describe some areas where
wetland/stream resources will be avoided or impacts will be minimized,

e An updated Wetland Delineation map set (Figure 22-2) and associated

memorandum was filed on August 2, 2018 as a supplement to the Application,
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e An update to Table 22-8 (Wetland Impacts) reflecting updates to the Project layout
was included in the February 2019 Application Update,

e An update to Table 23-3 (Impacts to Streams) reflecting updates to the Project
layout was included in the February 2019 Application Update,

e Updated Figure 22-2 of the February 2019 Application Update depicts delineated
wetlands based on the updated Project layout,

e Updated Figure 23-3 of the February 2019 Application Update depicts surface
waters, including delineated streams, based on the updated Project layout.

e Following review of the Direct Testimony of Scott Jones, Applicant IR-4 was served
on the NYSDEC on February 28, 2019 (Exhibit ____ (BRB-2)), and the NYSDEC

has not provided a response.

Q: Can you describe how wetland and stream resources were identified within the
Facility Site?
A: Yes. Investigations were first conducted in the summer of 2016, associated with an initial

Facility layout provided by the Applicant, which included a total of 120 turbines. In support
of these investigations, EDR created a set of field maps (depicting the preliminary location
of Project components along with mapped wetlands and streams on aerial base mapping)
and conducted reconnaissance-level field investigations of the initial layout. EDR provided
the results of our field investigations to the Applicant, along with specific layout/component

alignment changes that were recommended to avoid/minimize impacts to resources such as
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wetlands and streams. Subsequently, wetland and stream delineations were conducted by
EDR personnel during the fall of 2016 and the spring/summer of 2017, in accordance with
the three-parameter methodology described in the U.S. Army Corps of Engineers (Corps)
Wetland Delineation Manual (Environmental Laboratory, 1987), and further described by the
Regional Supplement to the Corps of Engineers Wetland Delineation Manual: North Central
and Northeastern Region (USACE, 2012). Wetland boundaries were defined in the field by
sequentially numbered pink surveyor’s flagging marked “wetland delineation,” the locations
of which were documented using Global Positioning System (GPS) technology with sub-
meter accuracy. The results of the on-site wetland delineations are summarized in Exhibit
22 of the November 2017 Application, the results of the stream delineations are summarized
in Exhibit 23 of the November 2017 Application, and the results of the total delineation effort
(both wetlands and streams) is further detailed in the stand-alone Wetland Delineation
Report, which was included as Appendix BBB to the November 2017 Application. Additional
wetland boundary flagging was conducted during the 2018 growing season, and as a result
Figure 22-2 (Wetland Delineations) was updated and filed as a supplement to the Application
on August 2, 2018.

Did representatives from the NYSDEC conduct site visits of the Facility to review

wetland and stream delineations?
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Yes. Following receipt of maps depicting the results of wetland and stream delineations, on
August 30, 2017, Steven Miller, Biologist with the NYSDEC Region 8 office, conducted a
site visit with EDR personnel.

Were other NYSDEC representatives present during the August 30, 2017 site visit that
was conducted specifically to review wetland and stream delineations?

No. However, the direct testimony of Scott Jones indicates that he personally conducted a
site visit on August 30, 2017 (Jones Testimony P 4, L 18; P 17, L 14).  As discussed more
below, not only was Mr. Jones not present at the August 30, 2017 site visit, contrary to his
testimony, but also, the Jones testimony is not consistent with the observations made by the
DEC personnel at site visit on August 30, 2017 and the NYSDEC Freshwater Wetlands
Determination included as Exhibit ____ (BRB-3).

Did the August 30, 2017 site visit with Steven Miller, Biologist Region 8, result in a
NYSDEC determination of wetland and stream jurisdiction?

Yes. The NYSDEC issued a Freshwater Wetlands Determination in November 2017,
included as Exhibit ____ (BRB-3), which identified State-regulated wetlands and streams
associated with the Facility. Specifically, the Freshwater Wetlands Determination indicated
NYSDEC jurisdiction over the following resources:

o NYSDEC Wetland HK-3

e NYSDEC Wetland HK-8
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e NYSDEC protected stream Seeley Creek north of State Route 21 near Conderman
Road, and its tributaries along Canfield Road (the Freshwater Wetlands Determination
specifically noted that the headwaters of the tributary to Seely Creek located north of
Canfield Road does not extend into the Facility Study Area).

e NYSDEC protected stream unnamed tributary (UT) to the Cohocton River north of State
Route 21.

e NYSDEC protected stream UT to the Cohocton River north of Gruber Road.

Is the Direct Testimony of Scott Jones consistent with the NYSDEC Freshwater

Wetlands Determination with respect to wetlands?

No. Mr. Jones identified an additional NYSDEC wetland (wetland HK-4) (P 18, L 1-3) not

included in the NYSDEC Freshwater Wetlands Determination. However, no impacts to this

wetland or 100-foot adjacent area have been proposed or are anticipated.

Are there other aspects of the Direct Testimony of Scott Jones relating to wetlands

that you have concerns with?

Yes. Mr. Jones indicates that the Project as proposed does not avoid State-regulated

wetlands and adjacent areas (P 18, L 12-14). This statement is incorrect. As set forth in the

February 2019 Application Update, the Project will not temporarily or permanently impact

any State-regulated wetlands, and would only result in 0.05 acre of temporary impact to a

State-regulated Adjacent Area and 0.34 acre of permanent forest conversion within a State-

regulated Adjacent Area (both associated with a HDD bore pit for installation of buried
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electrical collection under State Wetland HK-3). Subsequent to the February 2019
Application Update, additional engineering and impact avoidance/minimization has taken
place, which has reduced these impacts to 0.03 acre of temporary impact and 0.07 acre of
permanent forest conversion, as depicted on Figure 7, Sheet 6.3 of Exhibit ___ (BRB-4).
Based on the detailed impact drawings included in Exhibit __ BRB-4, temporary and
permanent wetland impacts will only occur in USACE-regulated wetlands and total only 0.27
acre and 0.10 acre, respectively. In my experience, this is a very small amount of wetland
impacts, particularly for a 242 MW project containing up to 69 turbines. In designing the
Project layout, the Applicant continuously assessed the potential impact of Project
components on wetlands and other sensitive resources and endeavored to avoid those
impacts where possible. As indicated in Exhibit 9 of the November 2017 Application, “Field
reconnaissance and associated analysis conducted on the 120-turbine layout determined
that wetland impacts would be significantly greater under this scenario. In order to
approximate the impacts associated with this early 120-turbine layout, the location of
wetlands were estimated based on field notes taken during the reconnaissance level site
review, and standard impact assumptions were applied to the various project components.
This analysis resulted in approximately 68 acres of temporary wetland impact and 11.5 acres
of permanent wetland impact associated with the initial 120-turbine layout. See Exhibit 22
of this Application for more detailed information on impacts to wetlands from the proposed

Facility, which have been significantly reduced...”
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Where crossing wetlands could not be avoided, the Applicant has proposed impact
avoidance measures that are clearly described in the record. For instance, the February
2019 Application Update, when discussing wetland impacts in Exhibit 22(m), states “It is
currently anticipated that wetland HK-3 will be crossed by underground electrical collection,
using HDD installation. Therefore, no direct impacts to this wetland are anticipated during
construction or operation...” In addition, the February 2019 Application Update, when
discussing wetland impact avoidance and minimization in Exhibit 22(n), states “...HDD
installation will be used where buried interconnect crosses forested wetlands and NYSDEC-
protected streams, and buried interconnect is the only component crossing such features.”
Therefore, the Applicant anticipates using HDD installation as practicable to avoid/minimize
impacts.

Are there additional inaccuracies in the Direct Testimony of Scott Jones with respect
to wetlands?

Yes. With respect to Article 24 permitting standards, Mr. Jones states that such permitting
standards have not been met because the Applicant needs to submit plans and
specifications detailing how wetland impacts would be avoided, and if unavoidable, mitigated
through a properly designed construction plan, including a frac-out risk assessment and
contingency plan, and a Stormwater Pollution Prevention Plan (P 20, L 9-13). However, as
previously stated detailed wetland and stream impact drawings were prepared and provided

as Appendix CCC of the November 2017 Application. These impacts are based on the

10
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preliminary engineering assessment and associated limits of disturbance defined in relation
to the Preliminary Design Drawings provided as Appendix M of the November 2017
Application. All resulting impacts are quantified in Appendix CCC and also in Table 22-8
(Wetland Impacts) of Exhibit 22. Avoidance and minimization measures were discussed
and described in Exhibit 22(n). In addition, the November 2017 Application contained a Draft
Inadvertent Return Plan for directionally drilled installations (Appendix JJ) and a Preliminary
Stormwater Pollution Prevention Plan (Appendix Il). Therefore, the information that Mr.
Jones identifies as outstanding was, in fact, included with the Application.

Do you believe the Project as proposed meets the standards for permit issuance
under ECL Article 24?

Yes. Based on the identification of resources, analyses associated with avoidance and
minimization, quantification of temporary and permanent impacts (as summarized above),
and identification of appropriate mitigation measures.

Is the Direct Testimony of Scott Jones consistent with the NYSDEC Freshwater
Wetlands Determination with respect to State-regulated waterbodies (i.e., protected
streams)?

No. Mr. Jones indicates that a Class A state-protected stream (referenced by Mr. Jones as
stream PA-3-57-5-49-9-2) was not delineated or mapped by the Applicant and this stream
will be impacted by the access road and electrical collection line between turbines 76 and

87 (P 19, L 10-14). However, during on-site delineations EDR personnel investigated the

11
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access road/collection line corridor between proposed turbines 76 and 87 and determined
no wetlands or streams were present along this corridor. Regardless, because a state-
protected stream is mapped in this location EDR personnel specifically visited this area with
Mr. Miller, during the August 30, 2017 site visit, and it was confirmed that no stream was
present. As stated above, Mr. Jones was not present during this site visit. The NYSDEC
documented the confirmation that a stream does not exist in this location in the attached
Freshwater Wetlands Determination, which on page 2 states “the headwaters of the tributary
to Seely Creek located north of Canfield Road does not extend into the Facility Study Area.
(Exhibit ____ (BRB-3 at P 2).

With respect to this stream, do you believe that the Direct Testimony of Scott Jones
is inaccurate?

Yes. As indicated above, site-specific delineations were conducted by EDR personnel
during the fall of 2016 and the spring/summer of 2017, this location was specifically
investigated, and during the site-specific delineations it was concluded that there is no
stream located along the access road/collection line corridor between proposed turbines 76
and 87. This conclusion was confirmed with NYSDEC Region 8 biologist Steven Miller
during the August 30, 2017 site visit, and subsequently documented in the NYSDEC
Freshwater Wetlands Determination (see Exhibit ____ BRB-3).

Does this inaccuracy have any implications for the Direct Testimony of Scott Jones?

12
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Yes. With respect to meeting permitting standards associated with Article 15 and 6 NYCRR
Part 608, Mr. Jones states that the Applicant has not demonstrated that it considered
reasonable alternatives to the access road/collection line between turbines 76 and 87, and
has not quantified the direct and indirect impacts to this stream (P 20, L 5-9). With respect
to meeting water quality standards associated with Environmental Conservation Law (ECL)
Article 15, Title 5, Mr. Jones states that the Applicant has failed to minimize impacts to Class
A protected stream PA-3-57-5-49-9-2 (P 20, L 16-19). With respect to meeting standards
for permit issuance associated with 6 NYCRR Part 608.8 (Protection of Waters) Mr. Jones
indicates that the Project as proposed does not meet its statutory and regulatory burden (P
21, L 14-18). Lastly, with respect to Article 15, Part 608, Mr. Jones states that the Project
as proposed does not meet water quality standards (P 21, L 19-20; P 22, L 1-2).

Are those portions of the Direct Testimony of Mr. Jones referenced immediately above
accurate?

No. According to his Direct Testimony, Mr. Jones'’s basis for the Project not meeting the
various standards for permit issuance associated with Article 15 and 6 NYCRR Part 608 are
based on an incorrect claim that the Class A stream PA-3-57-5-49-9-2 was not delineated
and will incur impacts. However, as stated above, this stream is not present in the location
where Mr. Jones claims impacts will occur. This lack of presence was confirmed in the field
by NYSDEC Biologist Mr. Miller and documented in the NYSDEC Freshwater Wetlands

Determination (Exhibit , BRB-3).

13
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Q: Do you believe that the proposed Project meets the various standards for permit
issuance associated with ECL Article 15 and 6 NYCRR Part 6087

A: Yes. |If the Siting Board ignores the portion of the Jones’ Testimony that is erroneously
based on the existence of a Class A stream to be crossed by Project components, the
Application meets all applicable standards for issuance of an ECL Article 15 permit.

Q: Have you reviewed the proposed certificate conditions included in the Direct
Testimony of Scott Jones?

A: Yes.

Q: Does the Direct Testimony of Scott Jones include proposed certificate conditions
related to wetlands and streams?

A: Yes. It should first be noted that essentially all conditions proposed by the NYSDEC in the
Direct Testimony of Scott Jones have already been addressed by conditions proposed by
the Applicant and provided to the parties, as reflected in Exhibit ___ (SPP-2) of the Direct
Testimony prepared by the DPS Staff Panel Policy. As such, the Applicant requests that the
language set forth in the Staff Panel Policy Exhibit ___ (SPP-2) supersede similar language
proposed by the NYSDEC. Generally, the Applicant is in agreement with the proposed
conditions included in the Direct Testimony of Scott Jones with the exception of the following:

e The Certificate Holder must submit a “Stream Crossing Plan (Cables)

that...addresses the following:

14
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o Site-Specific Constructability Assessment...shall include a detailed
analysis of the site-specific conditions that lead to the conclusion that all
trenchless crossing methods are not constructible or not feasible at the
particular stream crossing (Jones Testimony P26, L15-20). Trench Stream
Crossing Assessment...a site-specific trench crossing assessment must be
conducted.” (Jones Testimony P27, L1-9).

Response: As previously indicated, the Article 10 record contains a significant

amount of information regarding the Applicant’s identification of resources and

proposed impact avoidance and minimization (e.g., Appendix CCC of the

November 2017 Application contains detailed Wetland and Stream Impact

Drawings, Table 23-3 (Impacts to Streams) of the November 2017 Application,

an update to Table 23-3 (Impacts to Streams) in the February 2019 Application

Update). As such, the Applicant has already conducted all analyses necessary

to identify proposed impacts to streams. Most recently, in support of the Joint

Application for Permit (JAP) to be submitted to the U.S. Army Corps of

Engineers (Corps) and Siting Board in relation to Section 404 and 401 of the

Clean Water Act, the Applicant has further advanced engineering and quantified

impacts to streams and wetlands. The Applicant anticipates submitting the JAP

to the Corps and the Siting Board in March 2019, and in support of the JAP the

Applicant has updated detailed wetland and stream impact drawings, which are

15
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included with this rebuttal as Exhibit ___ (BRB-4). These plans indicate where

the Applicant intends on using HDD (trenchless) crossing methodology and

where the Applicant intends on installing buried electrical collection lines
through use of a trench.

o For all trench crossings a site-specific Vertical Adjustment Potential (VAP)
analysis and Lateral Adjustment Potential (LAP) for each stream crossing
not located in bedrock...The “Exposure of Cable by Stream Report” shall
be conducted by a certified and qualified engineer licensed to work in New
York and must include all calculations associated with the VAP and LAP...
(Jones Testimony P 27, L 10-21).

Response: This is a very unusual condition, which EDR has not previously

seen associated with any permits issued for wind power projects. A condition

similar to this was originally proposed by the NYSDEC in direct testimony
prepared for Case No. 14-F-0490 (Cassadaga Wind); however, the respective

condition was mistakenly taken by NYSDEC from a permit associated with a

pipeline facility (NYSDEC's proposed condition in this case called for

preparation of an “Exposure of Pipe by Stream Report” by a New York State-
licensed engineer that includes a Vertical Adjustment Potential [VAP] analysis
and a Lateral Adjustment Potential [LAP] analysis). For a pipeline facility that

has the potential to release pollutants/hazardous material directly into streams,

16
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this may be a reasonable condition. However, any exposure of buried electrical
cables associated with the proposed Baron Winds Facility will not present a risk
of releasing pollutants into streams. Additionally, the Siting Board rejected
NYSDEC's proposed condition and did not impose a VAP/LAP condition in
Case No. 14-F-0490. It is my opinion that it is not an appropriate condition in
this proceeding. Please also note that the Application contains typical civil
details, including a Collection Line Cable Trench detail, which indicates a typical
minimum burial depth, typical compaction of material above the buried cable,
etc. (see Sheet C-601 of Appendix M of the November 2017 Application).

o A Wetland Crossing Plan (Cables) shall be submitted and include the

following information... (Jones Testimony P 29, L 1-15).

Response: Consistent with to the response above associated with the
proposed “Stream Crossing Plan (Cables)”, the Applicant anticipates submitting
the JAP to the Corps and the Siting Board in March 2019, and in support of the
JAP the Applicant has updated detailed wetland and stream impact drawings,
which are included with this rebuttal as Exhibit __ (BRB-4). These plans
indicate where the Applicant intends on using HDD (trenchless) crossing

methodology and where the Applicant intends on installing buried electrical

collection lines through use of a trench. Please also note that Exhibit

(SPP-2) of the Direct Testimony prepared by the DPS Staff Panel Policy allows

17




10

11

12

13

14

15

16

17

18

19

20

Case No. 15-F-0122

Benjamin R. Brazell
EDR

134

for installing buried cable in wetlands through use of a trench. Specifically, DPS

Staff Panel Policy proposed condition 107 identifies the requirements that must

be met associated with trench installation in wetlands, and the Applicant is

agreeable to all such requirements.

o The Certificate Holder shall notify the NYSDEC Region 8 Supervisor of
Natural Resources via e-mail one week prior to the start of (i) ground
disturbance in each state-regulated wetland or adjacent area, or (ii) any
clearing within 100 feet of streams and/or installation of temporary or
permanent stream crossing for access or travel routes (Jones Testimony
P29, L16-21).

Response: The proposed condition required individual notifications prior to

each individual activity associated with stream/wetland crossings. Rather than

multiple individual notifications, the Applicant proposes the following condition:

“The Certificate Holder shall submit a Notice of Intent to Commence Work to

the Region 8 Supervisor of Natural Resources, DEC Region 8 Headquarters,

6274 E. Avon-Lima Road, Avon, NY 14414-9519, the NYSDEC Chief of the

Major Project Management, Division of Environmental Permits, 625 Broadway,

Albany , and NYS DPS at least 72 hours in advance of the commencement of

construction and shall also notify them within 10 business days in writing of the

completion of work.”

18
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o Fuel or other chemical storage tanks shall be contained and located at all
times in an area greater than 300 feet landward of the regulated wetland...
(Jones Testimony P 31, L 11-16).

Response: The Applicant supports the more specific language set forth in the

Exhibit___ (SPP-2) of the Direct Testimony prepared by the DPS Staff Panel

Policy. Specifically, DPS proposed Condition 99 requires “Fuel or other

chemical storage containers shall be located at least 100 feet from wetlands

and waterbodies.”

o In areas containing amphibian breeding areas, work in wetlands and
adjacent areas should not occur during the peak amphibian breeding
season (April 1 to June 15) (Jones testimony P 34, L 1-3).

Response: There is no indication from NYSDEC that potential impacts to

amphibian breeding areas are an issue in this proceeding. Thus, the proposed

condition is unnecessary. As indicated in the Article 10 record (i.e., an update
to Table 22-8 [Wetland Impacts] in the February 2019 Application Update) this

Facility will result in only 0.12 acre of permanent wetland impact and 0.65 acre

of temporary wetland impact. This is extremely minor in comparison to the total

extent of wetland resource within the 500-foot wetland delineation study area
as depicted on Figure 22-2 of the February 2019 Application Update. In addition,

according to the Applicant this timeframe represents a critically important

19
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construction period over the course of the construction season, which will likely

begin close to April 1 for access road construction followed by turbine pad and

collection line installation. According to the Applicant, road building must begin

in the early spring to allow for appropriate construction sequencing, culminating

in turbine erection in mid-to late summer. Therefore, the Applicant is not

agreeable to this condition.

o Before trenching occurs, upland sections of the trench shall be backfilled or
plugged to prevent drainage of possible turbid trench water from entering
the stream or wetland (Jones Testimony P 34, L 4-6).

Response: The Applicant prefers flexibility with respect to how turbidity will be

controlled. As such, the Applicant supports the specific language set forth in

DPS proposed Certificate Condition 103 of Exhibit __ (SPP-2) of the Direct

Testimony prepared by the DPS Staff Panel Policy.

o Wide-track or amphibious excavators shall be used for wetland installation
(Jones Testimony P 34, L 19-20).

Response: This is in conflict with the following condition proposed by Mr.

Jones: Swamp mats must be used in any regulated freshwater wetlands for

construction activities (Jones Testimony P 35, L 15-16). Conditions associated

with wetland installations should not restrict such installations to only wide-track

20
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or amphibious excavators, and should not conflict with other conditions that

allow for the use of timber mats/swamp mats.

o Disturbed areas will be monitored for 5 years following installation to assure
an 85% cover of native species, unless the invasive species baseline
survey indicates a smaller percentage of native species exists prior to
construction (Jones Testimony P 38, L 1-4).

Response: The Applicant supports the specific language set forth in the Exhibit

__ (SPP-2) of the Direct Testimony prepared by the DPS Staff Panel Policy.

Specifically, DPS proposed Condition 105 requires “monitoring shall continue

until 80% cover of appropriate species has been reestablished...”

o Temporary stream crossings are not authorized at waterbodies utilizing
trenchless pipeline installation techniques (Jones Testimony P 39, L 5-7).

Response: Given the fact that no pipelines are proposed in association with

the Baron Winds Project, the Applicant requests clarification on this condition.

Nevertheless, equipment crossing may be necessary, regardless of the use of

trenchless installation, if multiple resources are located between a given access

point (e.g. two or more streams are present along a section of collection line

connecting project turbines).

21
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o Before trenching through stream banks occurs, upland sections of the
trench shall be backfilled or plugged to prevent drainage of possible turbid
trench water from entering the stream (Jones Testimony P 42, L 11-13).

Response: The Applicant prefers flexibility with respect to how turbidity will be

controlled. As such, the Applicant supports the specific language set forth in

DPS proposed Condition 103 of Exhibit ___ (SPP-2) of the Direct Testimony

prepared by the DPS Staff Panel Policy.

o Width of the structure must be a minimum of 1.25 times (1.25X) width of the
mean high-water channel (Jones testimony P 48, L 1-2).

Response: The Applicant prefers to include flexibility in this condition that may

be needed due to site-specific design constraints. As such, the Applicant

supports the specific language set forth in DPS proposed Condition 115(c) of

Exhibit___ (SPP-2) of the Direct Testimony prepared by the DPS Staff Panel

Policy.

Q: Have you reviewed the Direct Testimony of Lilly Schelling (NYSDPS)?

A: Yes. In her Direct Testimony, Ms. Schelling describes her role in this case as being

responsible for reviewing the Project's probable environmental impacts on terrestrial
ecology, wetlands, and streams for NYSDPS (P 2, L 14-20).
Q: Does Ms. Schelling believe that all information necessary to show the probability of

environmental impacts was provided by the Applicant?
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Yes. In her Direct Testimony Ms. Schelling indicates that the Applicant adequately
performed studies to show the probability of environmental impacts (P 3, L 11-13). When
discussing avoidance, minimization, and mitigation Ms. Schelling states that “Based on the
information provided in the Application and supplements, | believe the Applicant has done
its due diligence to avoid, minimize and mitigate impacts in consultation with the NYSDEC...”
(P 4,L6-10). Further, Ms. Schelling states that “...the Application also proposes mitigation
for any impacts that are unavoidable” (P 5, L 5-7). Lastly, with respect to mitigation, Ms.
Schelling also indicates that the Applicant will prepare a wetland mitigation plan to address
permanent wetland impacts in accordance with proposed ordering condition 65 (P 6, L 16-
19). Recognizing the potential for further reductions of permanent wetland impacts for the
Project, the Applicant agrees with this statement as the Project is currently proposed but
indicates that additional impact avoidance could result in the Project reducing wetland
impacts below 0.1 acre and may not require mitigation.

In her Direct Testimony, Ms. Schelling describes an alternate electrical collection
route and her preference for the route that runs northeast from turbine 78. Do you
agree with her opinion that this route is preferable?

Yes. This collection route would ultimately connect the turbines in the southwestern portion
of the Facility with the point of interconnect (POI) substation. Absent this route, the only
other option identified to date runs between turbines 81 and 46, and this route has numerous

constraints and engineering/construction challenges (i.e., a portion of this route would need

23
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to be located between a state-protected stream and the right-of-way of Dereeves Road west
of State Route 21, and subsequent bore pits/HDD crossings of a State-regulated

stream/wetland complex on the east side of State Route 21).

Invasive Species

Q:

In her Direct Testimony, Ms. Schelling indicates that the Applicant conducted a
baseline study of invasive species (included in Application Appendix MM). However,
she indicates that the Applicant did not provide an updated invasive species survey
for the alternate collection routes identified in the Application Update. Is this correct?
Yes. A comprehensive invasive species baseline survey was conducted during the growing
season of 2017 in association with the Facility layout as presented in the November 2017
Application. In the February 2019 Application Update, alternate collection lines were
identified in addition to minor Facility layout shifts/updates, as described in the Application
Update Overview Section (b). These alternate collection lines and minor Facility
shifts/updates were not subject to the baseline invasive species survey.

In relation to those portions of the Facility that were not subject to the baseline
invasive species survey, Ms. Schelling indicates that the Applicant should perform a
pre-construction invasive species survey. Do you agree with this recommendation?
| agree that a pre-construction invasive species survey should be conducted in those
portions of the Facility that were not subject to previous invasive species surveys. The results

of these surveys will be depicted on the final plans developed for the Project.
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Does this conclude your testimony?

Yes.
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What is the purpose and scope of your sur-rebuttal testimony in this proceeding?

To respond to new information provided by W. Scott Jones, Manager of Bureau of
Ecosystem Health, New York State Department of Environmental Conservation (“NYSDEC”)
Region 8, while he was under oath during the administrative hearings in this proceeding.
What new information did Mr. Jones present?

Mr. Jones presented a memorandum dated March 15, 2019 (“memorandum”), which
summarizes the results of a visit to the site of the proposed T76 — T87 access road on
Canfield Road (Parcel PA-3-57-5-49-9-2) conducted by Mr. Jones and his colleague,

Seasonal Fish & Wildlife Technician Ashleigh Read, on March 14, 2019.

Process and Consultation

Q:

Were you aware that Mr. Jones conducted the site visit on March 14, 2019 and
documented the results of the site visit in a memorandum?

No.

When did you first learn of this site visit and the associated memorandum?

During the administrative hearings, specifically on the morning of March 21, 2019 while Mr.
Jones was under oath and answering questions asked by NYSDEC's attorney.

Did not have an opportunity to address the memorandum in the rebuttal testimony
you prepared for this proceeding?

No.

Is it your understanding that Mr. Jones prepared the memorandum documenting the

March 14, 2019 site visit?
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A Yes.
Q: The memorandum indicates that Mr. Jones revisited the Canfield Road site on March

14, 2019, which suggests he conducted previous site visits. Do you know when Mr.
Jones conducted the previous site visits?

A: According to the Direct Testimony of Mr. Jones, he previously visited the Canfield Road site
on August 30, 2017 and December 14, 2018.

Q: Did Mr. Jones notify the Applicant of any of the three site visits he conducted?

A: No.

Q: Did Mr. Jones provide reports documenting the results of the previous visits to the
Canfield Road site on August 30, 2017 and December 14, 20187

A: No.

Q: Why is the fact that Mr. Jones conducted these site visits without notifying the
Applicant relevant?

A: This fact is relevant because the Applicant was effectively denied the ability to consult with
Mr. Jones regarding these site visits or to make simultaneous observations of conditions at
the site.

Q: Did the Applicant attempt to consult with Mr. Jones for the purpose of attempting to
arrange a joint site visit?

A: Yes. Prior to submitting the Article 10 Application in November 2017, NYSDEC requested
that the Applicant conduct a jurisdictional determination (“JD”) site visit with personnel from

the NYSDEC'’s Region 8 Office. Central Office advised the Applicant in June 2017 that Mr.
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Jones should be contacted to schedule the site visit. Starting in June 2017 the Applicant

made repeated attempts to contact Mr. Jones in 2017 as summarized below:

June 20: On behalf of the Applicant, EDR sent Mr. Jones an email inquiring about his
availability to conduct a JD site visit. This email included shapefiles of delineated
wetlands and streams to allow Mr. Jones to review relevant information prior to the site
visit.

June 23: EDR sent a follow-up email to Mr. Jones asking about his availability to conduct
a JD site visit.

July 10: EDR sent another follow-up email to Mr. Jones asking about his availability to
conduct a JD site visit. In this email, EDR also advised Mr. Jones that facility-specific
shapefiles (e.g., turbine locations, access roads, electrical collection lines, etc.) had
been provided to NYSDEC counsel.

July 10 — July 21: EDR placed four phone calls to Mr. Jones.

July 24: EDR emailed Mike Higgins in Central Office and described our difficulties
arranging the required JD site visit with Region 8 and asked for his help.

July 28: EDR sent a follow-up email to Mr. Higgins in Central Office asking about the
status of his outreach efforts with Region 8.

August 4: EDR received an email from Mr. Higgins indicating that he spoke with Steve
Miller (NYSDEC Region 8 Biologist) regarding our attempts to get in contact with Mr.

Jones.
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e August 24: EDR received an email from Mr. Higgins indicating that he reached out to
Mr. Jones to ask him to coordinate with us on a JD site visit.

e August 28: EDR received an email from Mr. Miller to schedule the JD site visit.

e August 30: The JD site visit was conducted with Mr. Miller as the NYSDEC
representative.

If needed, could you provide documentation of the correspondence summarized

above?

Yes.

Was Mr. Jones present during the August 30, 2017 JD site visit, which was conducted

specifically to review wetland and stream delineations?

No. However, the Direct Testimony of Scott Jones indicates that he personally conducted a

site visit on August 30, 2017 (Jones Testimony P 4, L 18; P 17, L 14). In addition, in response

to Applicant Information Request (IR)-4, Mr. Jones indicated that he conducted a separate

and independent site visit on August 30, 2017 (NYSDEC response to Applicant IR-4 P 1,

response to question 1.b.) (Hearing Exhibit 280).

Did the August 30, 2017 site visit with Steven Miller, Biologist Region 8, result in a

NYSDEC determination of wetland and stream jurisdiction?

Yes. The NYSDEC issued a Freshwater Wetlands Determination in November 2017,

included as Hearing Exhibit 26 (BRB-3) to my Rebuttal Testimony, which identified State-

regulated wetlands and streams associated with the Facility.
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In response to Applicant IR-4, does Mr. Jones address the NYSDEC Freshwater
Wetlands Determination issued by Region 8?

Yes. Mr. Jones indicates that he reviewed the Freshwater Wetland Determination prior to
preparing his Direct Testimony (NYSDEC response to Applicant IR-4 P 1, response to
question 1.a.), and that his December 14, 2018 site visit superseded the Freshwater
Wetlands Determination (NYSDEC response to Applicant IR-4 P 2, response to question
1.c.).

Did Mr. Jones notify the Applicant that the Freshwater Wetlands Determination issued
by NYSDEC Region 8 (for which he serves as the Manager of the Bureau of Ecosystem
Health) had been superseded?

No. The first time the Applicant learned that the Freshwater Wetlands Determination had
been superseded is when the NYSDEC provided its response to Applicant IR-4, which was
received on March 13, 2019—the day after the Applicant was required to file its Rebuttal
Testimony.

What is the significance of the NYSDEC deciding not to consult with or otherwise
notify the Applicant of Mr. Jones’s findings?

The NYSDEC's failure to consult with the Applicant denied the Applicant any ability to modify
or otherwise react to decisions made by the NYSDEC’s Region 8 Manager of the Bureau of
Ecosystem Health. Since November 2017, the Applicant has operated under the
assumption that the Freshwater Wetlands Determination issued by Region 8 was valid.

Specifically, after receiving the Freshwater Wetlands Determination in November 2017, the
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Applicant adjusted the Facility design as needed to accommodate the results of this
determination and filed its Article 10 Application. More than a year later, Mr. Jones conducted
an independent site visit on December 14, 2018 that purported to supersede NYSDEC's
earlier Freshwater Wetlands Determination. However, the Applicant was not provided with
an opportunity to participate in the site visit, nor was it notified that NYSDEC'’s earlier JD
determination had been superseded until shortly before the hearing in this matter. In the
interim, the Applicant prepared a detailed Application Update, which was filed on February
1, 2019. Had the Applicant been made aware of the fact that the Freshwater Wetlands
Determination was superseded in December 2018, it would have addressed this fact in the
Application Update and proposed a certificate condition to address the issue.

With respect to Mr. Jones deciding to supersede the Freshwater Wetlands
Determination, what aspects of this decision are most at issue?

In his Direct Testimony, Mr. Jones alleges that a Class A state-protected stream (referenced
by Mr. Jones as stream PA-3-57-5-49-9-2) was not delineated or mapped by the Applicant
and this stream will be impacted by the access road and electrical collection line between
turbines T76 and T87 (P 19, L 10-14). The entirety of the memorandum prepared by Mr.
Jones concerning his March 14, 2019 site visit is focused on this stream. However, during
on-site delineations, EDR personnel investigated the access road/collection line corridor
between proposed turbines T76 and T87 and determined no wetlands or streams were
present along this corridor. Regardless, because a state-protected stream is identified in

the state’s GIS layer in this location, EDR personnel specifically visited this area with Mr.
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Miller from NYSDEC during the August 30, 2017 site visit and confirmed that no stream was
present. Mr. Jones purported to supersede this determination on December 14, 2018, more
than a year later, although there is no documentation in the record to support his decision.
In particular, the record does not contain any report documenting the results of his December
14, 2018 site visit nor does it contain any letters or other communications informing the
Applicant that the November 2017 Freshwater Wetlands Determination on which it had relied

had been superseded.

Stream at Issue

Q:

A:

What did the Applicant do upon receiving Mr. Jones’s Direct Testimony on February
22,2019 and learning of his conclusion that a stream is located along the access road
between turbines T76 and T87?

After learning that Mr. Jones had identified a stream along the access road between turbines
T76 and T87 in his Direct Testimony, the Applicant proactively initiated consultations with
Mr. Jones and the NYSDEC in an attempt to address his concerns. EDR placed phone calls
to Mr. Jones on consecutive days during the week of February 25, 2019. After receiving no
response, the Applicant was notified by NYSDEC counsel that any consultations with Mr.
Jones must occur through interrogatory requests. Therefore, the Applicant submitted
Applicant IR-4 to the NYSDEC on February 28, 2019. Following receipt of the NYSDEC'’s
response to this IR on March 13, 2019 declaring for the first time that NYSDEC'’s Freshwater

Wetlands Determination had been superseded, the Applicant’s attorney submitted a request
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through the NYSDEC's attorney to conduct a site visit to review the location of the stream in
question. This site visit took place on March 19, 2019.

Who attended this site visit?

Patrick McCarthy, James Muscato, and Ben Brazell represented the Applicant, and
Lawrence Weintraub, Thomas J. King, Mike Higgins, and Scott Jones represented the
NYSDEC during the March 19, 2019 site visit.

Did Mr. Jones identify his concerns during this site visit?

Yes. Mr. Jones indicated that his primary concerns were protecting the downstream water
resources from turbidity and sedimentation during construction and operation of the Facility.
Were resolutions to this concern discussed during this site visit?

Yes. At the location in question, the access road currently traverses an active row crop
(corn) field. During the site visit, it was determined that: the access road could be re-located
slightly south towards the field edge; a grass filter strip could be placed between the access
road and the edge of the field/stream in question; the Applicant would consult with the
NYSDEC during design of this erosion and sediment control feature/protective measure; and
the agreed-upon design would be documented in the final Stormwater Pollution Prevention
Plan (SWPPP) prepared for the Facility. In addition, the Applicant offered to prepare a
condition to memorialize these protective measures. The suggested language for this
condition was circulated to the various parties on March 25, 2019.

What is the proposed condition?
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A: The Applicant will minimize the potential impacts to stream P-3-57-5-49-9-2 resulting from
sedimentation and turbidity during construction and operation of the facility by developing
the following measures in consultation with NYSDEC:

a. Implementation of appropriate stormwater controls (e.g., silt fence, filter sock, straw
bales) during construction of the facility;
b. Installation of a 10-foot grass filter strip to be located between the access road and
the stream; and
c. Designing the access road such that water will pass over or through the road without
creating any upslope ponding.
The agreed-upon measures will be included in the facility’'s SWPPP.

Q: Were any other relevant observations made during the March 19, 2019 site visit?

A: Yes. It was observed that the area of the corn field north of the proposed access road
location drains to the north into a wetland.

Q: Is this consistent with the memorandum prepared by Mr. Jones?

A: No. The memorandum indicates that water “flows southward from the emergent/scrub-shrub
wetland,” which contradicts observations made during the March 19, 2019 site visit. The
memorandum also provides as attachments a number of photographs taken during the
March 14, 2019 site visit conducted by Mr. Jones. As indicated in these photographs, there
was still snow cover on March 14, 2019 and perhaps this snow obscured any northward flow

into the emergent/scrub-shrub wetland. By comparison, there was no snow cover during the

10
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March 19, 2019 site visit when representatives from the Applicant and NYSDEC observed
evidence of this northward flow.

Do you have any other concerns with the memorandum prepared by Mr. Jones?

Yes. The memorandum states, “The relocated, ditched channel flows southward from the
emergent/scrub-shrub wetland near the parcel 096.00-01-062.000 boundary, then west
along and north of that boundary to its confluence with the original channel...” The east-
west oriented ditch was observed during the March 19, 2019 site visit; however, no ditch that
runs south from the emergent/scrub-shrub wetland exists. In addition, while under oath Mr.
Jones repeatedly referenced the stream in this location as a perennial stream. This is
inconsistent with the response to Applicant IR-4, where Mr. Jones classifies this stream as
intermittent.

Do you agree with either of these classifications?

No. A perennial stream is a stream that essentially flows year-round, and the primary source
of hydrology is groundwater, whereas an intermittent stream is a stream that does not flow
year-round and both groundwater and precipitation contribute to its hydrology. In addition,
from a geomorphology perspective both perennial and intermittent streams typically have a
well-defined bed and bank. At the location where the access road between turbines T76 and
T87 crosses the corn field/alleged stream there is not a well-defined stream bed or bank,
and there is no evidence that groundwater contributes to any flows in this location at any
point during a given year.

What experience do you have that provides a basis for your opinion?

11
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As indicated in the resume included with my pre-filed testimony, | have experience with
stream restoration and mitigation. This experience is the result of professional training prior
to joining EDR, specifically attendance at a week-long training class (Wildland Hydrology’s
Level | — Applied Fluvial Geomorphology) instructed by Dave Rosgen. In addition, prior to
joining EDR, | spent nearly three years working under multiple senior scientists who had
completed all levels of Wildland Hydrology's stream courses and training, and in this
capacity, | significantly participated in the field study and analysis of many different stream
reaches in all three physiographic regions (mountains, piedmont, coastal plain) of North
Carolina. These field studies included collecting detailed data on stream pattern, profile,
and dimension (e.g., field-identified geomorphologic indicators of stream bank width and
height) in support of various stream restoration projects, and in support of the development
of bankfull hydraulic geometry relationships and recurrence intervals for North Carolina’s
coastal plain.

Is your North Carolina-based stream experience relevant to Steuben County, New
York?

Yes. The stream-specific skills | developed in North Carolina are directly relevant to
accurately identifying perennial or intermittent streams in New York.

Does this conclude your testimony?

Yes.

12




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

155

15-F-0122 Baron Winds LLC 3/21/2019

A.L.J. COSTELLO: Mr. Muscato, just to
make sure, did we cover all the testimony that --?

MR. MUSCATO: Yeah. Yes.

Thank you, your Honor.

A.L.J. COSTELLO: Okay. Okay. Is --7?

MR. MUSCATO: Your Honor, the -- the
witness 1is available for cross-examination.

A.L.J. COSTELLO: Okay. We'll start
with --.

MR. MUSCATO: Your Honor, is it -- is
it okay -- I can't see the -- I can't really hear
very well here.

Can I move closer?

A.L.J. COSTELLO: You can move closer.

We also have a microphone, if that
would -- that would help, for the witness?

MR. MUSCATO: I was just thinking of
pulling a chair around.

A.L.J. COSTELLO: That's fine.

Mr. King, will --

MR. KING: Sure.

A.L.J. COSTELLO: -- will you be doing
the cross-examination?

MR. KING: Yes, your Honor.
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A.L.J. COSTELLO: Okay.

MR. KING: Thank you.

UNIDENTIFIED SPEAKER: You're welcome.

CROSS EXAMINATION

BY MR. KING:

0. Mr. Brazell, on page 8, lines 15
through 16 of your rebuttal testimony, you state,
quote, Mr. Jones indicates the project as proposed,
does not avoid state-regulated wetlands and adjacent
areas. You then go on to say that this statement is
incorrect.

Do you want to clarify, or amend the
statement that it's incorrect -- that Mr. Jones was
incorrect?

A. (Brazell) That statement should

be specific to wetlands only, not adjacent areas.

Q. Okay. So, you acknowledge that
there -- the project does impact wetland adjacent
areas?

A. I do.

Q. Okay. On page 10, lines 2

through 6, you note that Exhibit 22M, to the February

2019 application update, states that wetland H.K. 3,

will be crossed by an underground electrical

156
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connection, using H.D.D., or horizontal directional
drilling installation.

Is that correct?

A. That is what my rebuttal says.
Correct.

Q. Is this crossing of New York
State Department of Environmental Conservation
freshwater wetland H.K. 3, which is a state-regulated
freshwater wetland, unavoidable?

A. There is an alternative
collection route proposed in the February 2019
application update, that would avoid this crossing.

Q. I see.

And what is the rational, for not
proposing that alternative?

A. At this time, it is my
understanding that the Applicant needs both options
available to them, until they can determine exactly
which option is feasible and which option will be
used.

Q. In crossing a freshwater wetland,
with the use of horizontal directional drilling, is
there a potential for negative adverse impacts, to

the wetland?
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A. There is a potential for frac-
out.
Q. So, would you then agree that

there is a potential for impact, by drilling
underneath a -- freshwater wetland H.K. 3, for
potential negative adverse impacts?

A. That potential exists.

Q. And would you agree, that the
proposal does not avoid that potential impact, as
currently before the ap -- the Department, in the
application as amended?

A. I - I --1Idon't think I would
agree with that. No.

The application includes a preliminary
frac-out contingency plan and if those measures are
followed, I believe that that activity would minimize
the potential for that adverse impact.

Q. Does the application as amended,
in February 2019, avoid the need to cross the wetland
H.K. 37

A. As I just indicated, there are
two collection routes proposed, in the February 2019
application update and if one of those collection

routes 1is utilized, the one that's not in this
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location, it would avoid this crossing.

0. Well, so that alternative that
you're referencing, there are no cut sheets included
within your Exhibit B.R.B. 4, is that correct?

A. I would have to reference that,
to answer that definitively.

Q. Okay. Please reference it.

A. Okay. All right. There is a
sheet, specific to this crossing.

Q. Is there a sheet, specific to the

alternative crossing, that you mentioned, that --

A. Yes.

Q. -- avoids wetland H.K. 3?

A. Yes, sir.

Q. What page number is that on?

A. The copy of the document I have

in front of me, does not have the exhibit page

numbers on it. It's --

Q. Can -- can you reference --?

A. -- it's figure 7, sheet 6.14 of
B.R.B. 4

Q. Does that alternative route

involve any wetland, or stream crossings?

A. It is page 60 of 63.
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Q. 60 of 63. Okay.

A. Could you repeat the question,
please?

Q. Sure.

Does the alternative route involve any
wetland, or sStream crossings?

A. Yes, it does.

Q. Okay. On page 10, lines 14
through 20 and page 11, lines 1 through 8 of your
rebuttal testimony, do you take issue with Mr. Jones'
testimony, specifically the assertion that the
application materials submitted to date, do not meet
E.C.L. Article 24 wetland permitting standards,
specifically, Mr. Jones' testimony on page 20, lines
9 through 13 of his pre-filed testimony, which notes
that, quote, to meet permitting standards, the
Applicant would need to submit plans and
specifications, detailing how wetland impacts would
be avoided and if unavoidable, mitigated, through a
properly designed construction plan, including a
frac-out risk assessment and contingency plan and a
storm water pollution prevention plan?

On line 7 through 8, on page 11 of

your rebuttal, you then state that this information

160




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

15-F-0122 Baron Winds LLC 3/21/2019
was included within the application.

Is this correct?

A. That is what my rebuttal states,
correct.

Q. Where in the record, might we
find an analysis of the alternatives to crossing
wetland H.K. 3, besides the cut sheet that you have
mentioned, which is on page 63 -- or 60 of 63, of
B.R.B. 47

A. The February 2019 application
update, describes this, in Update Exhibit 22.

Q. Okay.

A. There are additional maps
included with the February 2019 application update.

Q. Uh-huh.

A. And off the top of my head, this
would be depicted on figure -- update figure 2 dash
2, update figure 22 dash 3, I believe and 23 dash 2,
I believe. I would have to look at the update to
confirm the numbers, but there's -- there's a number
of locations, where this is depicted.

Q. Thank you.

Exhibit 9 to the application, appears

to discuss a 120 turbine alternative, but does not
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specifically speak to site-specific alternatives, for
the need to cross H.K. 3.

Beyond the documents you mentioned
there in Exhibit 22 updated and B.R.B. 4, are there
any other analysis of alternatives to this crossing,
within the application documents?

A. I would say there are.

The original application proposed the
crossing of this particular wetland that you're --
you're questioning me on, as an overhead crossing.

Q. Uh-huh.

A. It indicated that there would be
overhead -- overhead collection line structural poles
located in the adjacent area. There would be
clearing, associated with that overhead collection
line and so, as an alternative, the application in
the February 2019 update, indicated that it was going
to bury collection line which was in part, I should

say, to mitigate impacts identified by other parties

Q. Uh-huh.
A. —-— specific -- specifically
visual impacts identified by D.P.S.

0. Uh-huh.
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Thank you.
A. You're very welcome.
Q. You've indicated that a properly-

designed construction plan, was included amongst the
application materials. On page 11, lines 2 through
5, you indicate that this was included within
Appendix M from 2017, Appendix CCC from 2017 and
Exhibit 22, as modified. 1Is that correct?

A. That's correct.

Q. These documents do not appear to
be final engineering plans.

Would you consider them to be final
engineering plans?

A. I would not.

Q. Those drawings and documents do
not appear to show information related to the H.D.D.,
or horizontal directional drilling effort, other than
the location of the bore pits. For example, the
documents contained information related to -- sorry.
Strike that.

For example, do these documents
contained information, related to vertical
clearances, necessary to ensure the drilling goes

beneath H.K. 3 and the associated stream?
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A. Can you repeat the question? I'm
sSorry.
Q. Sure.

Do any of the documents referenced
above, that's Appendix M from 2017, Appendix CCC from
2017 or Exhibit 22 as modified and, I guess, also
B.R.B. 4 as submitted with your rebuttal testimony,
do any of those documents contained information
related to the vertical clearance necessary to ensure
the drilling goes beneath H.K. 3 -- the wetland H.K.
3 and associated stream, with enough clearance to

avoid potential impacts --

A. It -- it -- it --

Q. -—- to the wetland --

A. -— it --.

Q. -- and stream?

A. None of those documents

specifically address vertical clearance underneath
wetland H.K. 3.

However, as I stated previously the
Article 10 record and the application does contain a
frac-out contingency plan, which if implemented, I
believe, would minimize potential impacts to this

wetland.
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0. Okay. Well, let's -- let's talk
about the frac-out contingency plan.

Having reviewed this document, it does
appear to only address the -- what would happen and
what the procedure would be, should there be a frac-
out, or should there be an issue with the drill-head,
emerging into a river, or wetland, or other resource.
Does this frac-out -- or this inadvertent return
plan, as you described it, which is referenced in the
record, as I believe, Appendix JJ, does this include
any risk-assessment methodology, to plan for how the
boring, or drilling is to be done, in advance, to
avoid potential impacts?

A. Not that I recall.

Q. Okay. Do any of these plans
include information regarding depth of the bedrock in
this specific locations, where H.D.D. is proposed?

A. The application materials include
a preliminary geotechnical evaluation, which
addresses depth to the bedrock across the entire
facility.

Q. But not in these specific --7

A. So, I believe --

Q. Go -- go ahead.
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A. I --
Q. -— I'm sorry.
A. -— I believe it -- it would -- it

would probably be possible to extrapolate that
information, but is there -- if you're asking me if
there is a -- a list of a specific coordinate where a
H.D.D. bore pit would be placed and associated depth
to the bedrock, that does not exist.

Q. Okay. Thank you.
Does -- the inadvertent return control

plan, Appendix JJ, from 2017, does that address the

potential for either the lateral, or kind of

horizontal migration of streams,

migration of streams over time,

or the vertical

through fluvial

action? Does it include any of -- of that
information?

A. Not that I recall. No.

Q. Okay. Do any of the plans

include cross sections of their proposed H.D.D.
locations?

A. The 2017 application included, as
indicated in -- in the various materials, Appendix M,
which is the preliminary design drawings --

0. Uh-huh.
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A. -- those preliminary design
drawings, indicate a plan and profile of all the
proposed components, at the time that the application
was proposed at that point in time. As indicated
previously, it was an overhead crossing.

Q. Uh-huh.

A. So, there is -- there's a profile
associated with that, but there is not a profile
associated with the H.D.D.

Q. Would you say that that's the
type of information that you would include, within
final engineering plans, for construction?

A. Potentially.

Q. Okay. On page 11, lines 5
through 6, you mentioned that the application
includes a document, from November 2017 titled Draft
and Written Return Plan.

Is this a site-specific plan, or is
this a general plan?

A. It -- it's a general plan.

Q. Does this plan include any
requirements for site-specific risk assessment?

A. Not that I recall.

Q. Okay. All right. Does the plan
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include any requirements to do any geotechnical due -
- due diligence, prior to drilling beneath the
streams and wetlands?

A. Which plan are you referring to,
please?

0. The same plan, the inadvertent
control return plan, or return control plan.

A. Not that I recall.

Q. Okay. Is this the type of thing
that would be included within final engineering
plans?

A. Not typically.

0. Exhibit 23, which was submitted
within the original application, on page 16 of
Exhibit 23, you state that the Applicant will provide
final engineering plans, to the New York State
Department of Environmental Conservation and New York
State Department of Public Service, regarding each
proposed crossing, prior to the Siting Board's
determination of whether to issue an Article 10
Certificate to the facility.

Is that still an accurate statement?

A. I -—- I don't -— I don't have this

information in front of me.
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MR. KING: Okay. Your Honors, may I
provide him with Exhibit 23.

A.L.J. COSTELLO: Yes.

BY MR. KING: (Cont'g.)

Q. So, I ask the question again.

On page 16 of Exhibit 23, it states
that, quote, the Applicant will provide final
engineering plans to the New York State Department of
Environmental Conservation and the New York State
Department of Public Service, regarding each proposed
crossing, prior to the Siting Board's determination
of whether to issue an Article 10 certificate to the
facility.

And my question to you, Mr. Brazell,

was 1s that still an accurate statement?

A. (Brazell) That is what Exhibit 23
states.

My understanding of the record, as it
currently stands is that the -- that is a condition -

- a proposed condition of the certificate.

Q. Would -- would submitting them
prior to a determination of whether to issue a
certificate, include -- well, how -- how -- I guess,

I'm —— I'm —— I'm confused as to how that could be
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done, if that would be done prior to the Siting
Board's determination of whether to issue a
certificate. This says that plans would be submitted
prior to that determination.

A. Based upon the record as it
currently stands, this is information from the
November 2017 application.

Q. Correct.

A. The record, as it currently
stands, indicates a proposal to provide final

engineering plans, as a certificate of the condition

-— or a condition of the certificate. I'm sorry.
Q. However, is the application not -
- is this -- so, this is no longer accurate, is what

you're saying?

A. I'm saying it's evolved, since
then.

0. In your amendment, or your -- in
all your documents submitted to amend various
exhibits, I don't recall a location from reviewing
them, where this statement was modified.

Do you —-- can you point me to that
location?

A. I -—- I can't.
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Q. Okay.
A. How -- I -- I could however,

point you to the Applicant's proposed conditions and
D.P.S.'s proposed conditions, which are more -- more
recent information in the record.

Q. Is it possible to include final
design plans, for part of a project and not the
entire project, prior to issuing a certificate --
prior to a certificate-issuance determination?

A. That -- I think anything is

possible. That potential exists.

We would need to understand the -- the
specific location that your -- your questioning us on
and -- and exactly what would be needed.

Q. The specific locations are the --

are the 10 crossings that this is referencing because
it's reference -- referencing each regarding proposed
crossing.

Would that be possible, to receive
final engineering plans for each crossing, prior to a
certificate issuance, as stated in Exhibit 237

A. I don't have the ability to
answer that question, right now.

MR. KING: Okay. Thank you.
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All right. No further questions.

Thank you.

A.L.J. COSTELLO: Redirect, Mr.
Muscato?

MR. MUSCATO: Your Honor, can we have
a minute?

A.L.J. COSTELLO: Sure.

Off the record.

(Off the record discussion)

A.L.J. COSTELLO: Okay. Back on the
record.

REDIRECT EXAMINATION

BY MR. MUSCATO:

0. Hi, Mr. Brazell.

Mr. Brazell, you were asked a number
of questions, regarding the level of detail in the
various plans, submitted as part of the Article 10
application as well as the various updates and
supplements.

Is —— is -- 1is the level of detail
that you were being asked about by the D.E.C. this
morning, the -- is that level of detail necessary to
provide an opinion on the probable environmental

impacts of the facility?
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A. (Brazell) I -- I believe the
level of detail that's been provided in the record
today, provides all the information necessary to
reach a conclusion in that regard.

Q. And is that the same level of --
I'm -- I'm sorry. Strike that.

Mr. Brazell, you were involved with

the Cassadaga Wind Facility, correct?

A. Correct.
0. Is —- 1is this -- is the level of
detail that was included for -- at -- in the record

at this point, the same level of detail that was
included for the Cassadaga Wind Facility?

MR. KING: Objection.

Relevance. 1It's -- we're —--

MR. MUSCATO: Your -—-

MR. KING: -- cross --

MR. MUSCATO: -- your --

MR. KING: -- examination.

MR. MUSCATO: -- your Honor, this goes

to whether or not the Applicant has provided a level
of detail that's consistent with the regulations and
the Article 10 certificate that's been issued in a

prior case.
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A.L.J. COSTELLO: Okay. Overruled.
I'll allow -- allow him to ask the
question.
A. (Brazell) Could you repeat the

question, please?

BY MR. MUSCATO: (Cont'g.)
Q. Sure.
The -- the question was whether or not

the level of detail that's been included in the
record to date, is consistent with the level of
detail that was provided to the Siting Board, in the
Cassadaga Wind proceeding?

A. (Brazell) Yes.

It is consistent and in fact, I would
say that the -- the timing of the -- of the -- the
provision of the information in the Baron Winds'
case, improved upon the timing in Cassadaga. There
were —-- there was much more detail in the application
itself, regarding impacts that would allow any party
to understand those in greater detail, as compared to
Cassadaga.

Q. And -- and then you're saying
that the level of detail in the Baron application?

A. Correct.
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Q. Okay. And the certificate was
issued by the Siting Board for the Cassadaga

Facility, correct?

A. Correct.
Q. Mr. Brazall, one last question.
Is -- is the level of detail that's

been provided in the record to date, for the Baron
Winds Facility, consistent with the level of detail
that has resulted in the issuance of both U.S. Army
Corp. wetlands and permits and D.E.C. Jjurisdictional
permits, in the past?

A. Correct.

It is.

MR. MUSCATO: Okay. No further
questions, your Honor.

A.L.J. COSTELLO: Mr. King?

MR. KING: I'm all set.

Thank you.

A.L.J. COSTELLO: All set.

Okay. Mr. Brazell, your testimony is
concluded, so you're excused.

Thank you.

THE WITNESS: Thank you.

MR. MUSCATO: Okay.
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A.L.J. COSTELLO: Let's go off the
record.

(Off the record discussion)

A.L.J. COSTELLO: I just want to make
a clarification for the record.

During the testimony of Mr. Brazell, I
had indicated that we would admit the agricultural-
panel testimony, that had previously been admitted
into evidence, so it does not have to be -- in --
into the record. It doesn't have to be admitted
again, during that period of time, just for clarity
of the record.

MR. MUSCATO: For the clarity of the
record, then that may also be the case with respect
to the shadow flicker panel that was a panel with
Jacob Runner (phonetic spelling).

A.L.J. COSTELLO: Right.

MR. MUSCATO: And that was probably
previously --

A.L.J. COSTELLO: That was --.

MR. MUSCATO: -- submitted --

A.L.J. COSTELLO: Right.

MR. MUSCATO: -- as well, so I just

wanted —- I didn't know if that --




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

15-F-0122

well.

just move that

A.L.J. COSTELLO:

MR.

A.L.J. COSTELLO:

THE REPORTER:

Baron Winds LLC

MUSCATO:

3/21/2019
Okay.

--— was an issue, as
Okay. Thank you.

Mr. Muscato, can you

microphone for me?

MR.

THE

MR.

MUSCATO:

REPORTER:

MUSCATO:

Thank you.

THE

MR.

THE

MR.

THE

MR.

THE

MR.

THE

MR.

THE

REPORTER:

MUSCATO:

REPORTER:

MUSCATO:

REPORTER:

MUSCATO:

REPORTER:

MUSCATO:

REPORTER:

MUSCATO:

REPORTER:

That's fine.

Yeah.
Thank you.

I - I will.

Okay.
Did you get that?
I do.
Okay. Yeah.

But could you just --
I don't have --

-—- tilt it --
-- anything --

-- a little —-

-— further.

-- bit towards you?
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PAGES 178-189 HAVE BEEN LEFT INTENTIONALLY
THE CONFIDENTIAL PORTION

CAN BE FOUND SEPARATELY FOR 3/21/2019
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A.L.J. COSTELLO: Okay. At this
point, we will put the testimony of Jenny Landry and

Scott Crocoll and I apologize if I state incorrectly

THE WITNESS: (Crocoll) No.

You got it right.

A.L.J. COSTELLO: -- into the record
as if orally given today and that will be
N.Y.S.D.E.C. Direct Redacted Testimony of Jenny
Landry and Scott Crocoll and N.Y.S.D.E.C. Direct
Confidential Testimony of Jenny Landry and Scott
Crocoll.

And my understanding is that Mr.
Weintraub will be providing p.d.f. files of that
corrected testimony of --.

MR. WEINTRAUB: Yes.

A.L.J. COSTELLO: Okay.

MR. WEINTRAUB: Yes.

A.L.J. COSTELLO: Thank you.

MR. WEINTRAUB: Okay.

MS. KLAMI: Thank you, your Honor.**
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WITNESS INTRODUCTION

Q. Will the first witness please state her name, employer, title and business
address?

Al MOn[Tleilllenn[JLIndr[T11 [TTe [een eI [T ed [TItle Nel] Y[r[/Dellrtllent [T
EnlirtnUent TClnler[ [tith (IDel Trtllent [+ [(DECITITT [TTr[ il teM1 lelr[IT [TTe
Clrled in [0 [Ttrent [T Titiln in tle Dililln [TFi1nd [ ildGle [ Blrel T ildfle [T
O Oildale ECLIOLME (T 12 Celd(TPre[ALTTIITT LIl ell[1Iled in tle Dilildln [
EnlirtnUent[TPerlit[] (1) [n EnlirlnCent TTAn[IITE (Tr [Tl il (el (Mt Celt[TT

Ttrent1 [t in tte DECIITRelilh 8 OMle[ AlTh[ Nel] Y[r[I]

Q. Will the first witness please describe her educational background and
professional certifications?

Al Plelle [ee I OrellTle [Jxled [INYSDEC-BA-11]

Q. Will the second witness please state his name, employer, title and business
address?

Al Mlinllle 1Sttt Cr I [ITe [een e[ ][ 1T ed [TIDEC in t[e Dilililn [T Fill]
‘nd [JildileBlrel 1] 1] ildfile (110 ildfle BilIIlilt [T (TTr[1il)[te[138 [elr[I1
(Trrent[ [ [r[in tlte DECIICentr [ TOMleA[TIn[ [ Nell] YLr[]]

Q. Will the second witness please describe his educational background and
professional certifications?

ALl Plelle fee DTTTICTI DrelTT el Ttt[TTed Ceret ! [IINYSDEC-BA-2[]

Pl
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Q. Will the panel please summarize their collective responsibilities in their
positions at the Department?

Al Al ildlle BillOTdt1 e (1T in tle [r[lr[T10—i0 [(Terfd 1t [Ir tle Stltell]
it tlrnd re[[1It[r[R[re[Tlreltened [hd End[nlered RTE[Slelie I r[ I T][TInti[]
CITTTHtC e [Terlée tle il [IelJent[tilh [TIArti[I¢ 11 [Ttle Enlirln[Jent I Clhler[Iti(h
LIT] [ECL Artille 11T nd it CIeJentin[re[ [ 1Tti[n[ et [TitlJin Plxt 182 [T Title [J[ 1]
tle OLWHNICI AMtin [TICLdel MR [Ie[1[nd Rel [ 1ti[n[I[Tit[e Stite [[INel] Y[l [

NYCRR Pt 182MInlIMded in (It [Terdl [t re[(ITnhHHGtie I te reliel] [TIECL Artille

11 Cerllit (TRt Cn (T De M ilnle it DECL Artille 11 [t [t Teltlrelielled
"nder Artille 10 [Ttle PLTTiSerile LIT1 (PSL Artille 100nd tle [TTe[1Tlent [T Ttentil1]
'nd relTiled i LTt 0 Hrd AT inCITde e[ Te [Tt [ind (nd [T1Tt ener [ v 1e[t[T]
Q. Will the first witness please summarize her experience regarding RTE species?
ALl TlTerlee [t [TTtdinlte [eler[ltelelr [T 1][nlTellent Indrel [Tt I r[Tr[TJTr
RTE [(Teliel [Tt tle 11-[ITntl] [te[ ] [TINYSDEC Reliln 8CSCelAATINIT [TTtdinlte
Reliln 8MIriTtlr [r[Ir[T1[Tlin[ITdin[] t[TTe [ertlinin[ ]t Bl1d ElTle[T1Haliateetus
leucocephalus (BAEATI1 1] Teé[Jent Relilh 81 nn Tkl ]eé neltin[l[Irle [T ITinl]
'nd [T dltin[lnel] BAEA nelt territ tie[ [T [Thd[ [t [Trl e I[I[x[ItlI[MT Tte [nd [Tnlirl] nel’
BAEA neltinl[] territ[ tie[T[ Tin[] [Tt[) [¥[Thd [hd CerilTITrlel) etlTd[TIn [dditilh t[]
O nitCtin[neltfin Relilh 81 relrlitltrlin [nd [TTerlile e[ Tle nelt [ hit[+[TTThliltin[]
(Tt DelTrtllent [$L1TInd [T TTilHed [TTThteer[ T [telte [nd [1[nlTe GIS [TTerlle [Tt

tle 700BAEA nelf territ[tie[Jin Re[ilh 8[J

P12
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[ [T el te [itl)ind ed[ 1 1te [Ihd[ [ mer[lheil [ [Tr[]lnd [tler [t[ el Ider[intle
[Thler[tilh [hd [JCh(Tellent [TlelTlell[t[Tidin[] te[ThilTT1[d[ile [nd [J[nllTellent
(it Crltelt neltin 0 CITAtCECT D0l CitC) Alenled Cildlle re[TTaGAtEr it [TTi[At te
‘Thdinl][nd [TTrlTtilte relelTe [Trel[Tilitlted e[T1e[TT [ [TTrdinlte reliln[TlelTle
(TR M Cn (0 CLACT I tO CtAn d (A0 TnCernin [ [T tenti (LT T T Tt [h
tlreltl 1]

Ireliel] [¥[1eltlin Reliln 8 [Tt [Ttenti[ [i[I[TTt[t[IRTE [Telie Tin Ildin[le[T1e[T]
‘nder tle Unilllt[] PriTedre[ 1At (ECL Artille 70 [TJi[1[le[lented [T1[INYCRR Plit
21000 (UPAMtle Stite Enlirtnlent T TTit[IReldel] Alt [+ [SE[JRIIECL Artille 8
Tl elented [TJINYCRR Pt [17000nd PSL Artille 1000THDinlITdel | [n[TTTin[]
(Tl Te (TeHdeldtan[TTdin O Telie T tiln in[Tr [tiln[Th[Tn [TTTTHied [TTit[t[Tnd
file Hltlr[relTireJent[Tin relltiCh t0 [r[Telt [x[ T T rMnl] Ditltle AT Tht t[]
identi [T [Ttenti[ T CdilAl Ttin [t [TTid O inilile [hd [itilTte [dlerle i[1[1Tt tLIRTE
TelielTdelellTinller[Jit [Indititn[TTnd [TTe[Tin T [Tilnlel]

C1 Wil the second witness please summarize his experience regarding RTE
species, and review of proposed wind energy projects?

Al T [Terlee [MMDellrtlent [r[Tr[1]0] Certlininl]tC] r[Ttr[TICECT] in[ITde It T Te
re[tin[] t[] BAEAUin Nell Y[r[J StitelJAD [Trt [TItlIt [Terfillt I [ITrdinlte tle
DelTrtlentTInn[TTBAEA [Ttrin[Ineltin[J[Trlel T TInel] BAEA nelt [T Tti(n[TIhd
el n[Te NYSDEC GIS [TTerlTe [T1tltellide BAEA [T Ttiln[1T [1ITreldel] [r[TTTed

Uind ener [ 18t Tt [(Ttenti (A [TTt[tOBAEAGnITdin ¥ 1e[t [ 11 Ted [Tr[TTht
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tLIPSL Artille 1001 (101 [(Ind (1t [(TrlelJILx[1 T Ttinl Inel | BAEA neltin[ territl tiel /[hd
ittt [T11e BAEA nelt[[1Ih[tle HCd[Th Riler[]

Q. What is the purpose of your testimony today?

Al Tre [Ix[1Te [T Trteltil]nitl[r[Tide [n [Terliel] [Ttl e Stlte[l'RTE [Teliel]
(eI Tnd [(TeAACTITTI T Stite rel [1Ttiln[hd relTTh{ililtiere[ [rdin[]t[te[ti(h
CTTild ke (T1T1d [e [T T Tied tO T TelMin [ TTT Tidin [T TiniifAn[TThd CitiC TtinCtCe 10 CTTE0
"17ind ener[ [ t[Te[t['h BAEA[

OLr teltill[nl] il r[Tide [ITTITr[Ihd rellrdin[Jtle AT [nd CelTTilr [T
BAEA [nd [TT10rile eliltin[fiter[tlte re[ [tdin[Jtle i1 (1Tt [T ind [t 1e[t[1lh BAEAT
In [dditiCh [T Tt teltil ] Ch [ CAMITT T T Ch tle tiTel T Tdelined in Plrt 182 TT BAEATISt[te-
[ilted tlreltened [Teliel I nd [eder[ 1Tt telted [Teliell]

(e [re [dliled [11DellrtlJent C[Inlelit[ [t tle RTE [Teliellr[ T[]t it[]
‘ttend[nt [t t[r[)(nd re[ [IOtCrJTtLIrit 1T Tielit[1tle Blilh [Jind Prlielt (Prilelt(]
(1) [x[ITTed ) nd t[] tle Nell Y[r[] Stlte BlIrd [n Eleltril] Gener[tilth [nd tle
EnlirtnUentTISitin (B[ Trd[MT deliler[ti(n[nd re[ Tired lindin [T Tt[TTnt t[/PSL Arti
100

AlTTrdin (I T tel il CnCdi (I Te T T the Sitin(JBLIxd 11t [TT1Ttle Stltell]
it tlrnd re ([ 10t +[JRTE [Telde [ rI+[1] tllen[Tietle Prilc[tI 1] Tilnle [itLIECL
Artillel 111 [nd itCil)[Téentin[rel [ 1Tti[h[in Plrt 1820Tnd [T1] tle Sitin (1Bl Trd [TTT1d
[TTIECL Artille 11 [nd Plxt 182 tllitldeliler[ti(h[1[nd re[ Tired [hder PSL Artille 10

[I1T1d it delide tLI[TTrlTe tle Priieltl]

PrLIT]
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Q. What information has provided the basis for your testimony?

Al Olr teltill[n[] il [TTed [n tle Prilelt [TTHITtiln (ATt Cnl] (e I
E[Til6t 22 [nd [T Trtin[JAlTendilelTTiled it Jtle Sitin[1BIrd [h N[Tell[er 29(2017
(IBrtn O ind[TLLC AT Tht[T e [TTe [T relielled [nd in[1Tded [t [Treleérenlel]
tldlIT T ent ] [nd [lterilIl [ [rled [IINYSDEC-BA-3 [Blrln Ellle Relérenlel ] hd
ST Trtin[ In[Ir [(#Hn[ e [TTe relielled [Iltle [T Te-releérenled [I[teril[llin tle

[Thtelt [Tlen[Trin(Jtle ATHITtiCh [nd Priiglt (eet tle relTirelent[J[TIECL Artille 11

[(nd Plrt 182 Fin[IMI e relielled tle AT Tht(MI T TéJent It it T T Rt [(TIE T

inI0de it Felxr[1¢[12019 [ITTTedent TTTT ATt hn [ teri (It JETi0t 22 [TitleJlertlin

tlIBAEA[]

OVERVIEW OF THE BIOLOGY AND BEHAVIORS OF BALD EAGLES

Q. Are BAEA a conservation concern?

ALl Belide[lein[J [Tt NItiln[MITTT1Ttle BAEA i0Mh ilThi OO CEDCTTTTe LT

[Thler[ItiCh [nd re(®[r[ti(h [T1[h endnlered [(Teliellln Nell Y[+[JStlte[lh [n Chn[ 1]

(Tt il0ne [Ttle (TeldelICTild e tTt tle Del Titlent il [Tt [te[ Tentl [Tnt[Tted

[TITt [Otle LTI

BAEA 11 10Tled [n tle [éeder[Tlend[nlered [nd titeltened [TelHeJ4lt in 197

Oit Ot Tendnlered in tle [l ler [8 [fltelldle tO 11t red [ TtilCh in n[ ] Cernleé

tle e[ 19001 In 1971 Nel] Y[r[IStlte lted BAEA [Tlend[hleredInd [t t[ 1t tille

tlere L1 [ Che dlIITllented [Itile nelf [MEHL O thixldItileTCe Stitell

re[f(+tiln ellrtJelTh in 1970[hd [ell1Te [Ttlele elrt(I[ 111988 ten [1ir[ 1[I BAEA

PrLIT]
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lere neltin[ in tle Stite[ Silteen [tler [tltel![nd tle Prilinle [[Ontltil! 111 led tle
[Mlle [Inler[Ttitn [r[T¥[T]1[initilted (11 tle Stite [TJNell Y[t[) [nd [TTTelTITII]
eltlTilTed [reedinllelTle[Tn 1991 tle tle USIIFilll[nd [Jildlle Serlile [WSFL S
d[Tn-lilted tle e[ TTe[MIt t[ [t 1tlreltened dle tlItle [TTTe T Ttl e relllerlelllttITnd
in 2007 tle [TeldelI[1[Tirel1[Ted [®1] tle [eder[[ilt[Nell Y(r[Id[ T n-lilted BAEA t[]
tlreltened in 1999 [See el [ilit NYSDEC-BA-3[NYSDEC 201 1T Clnler[Iti[h P[ln [Tt
BlId ElT1elin Nel ] Y[tr[IStlte[ITId TJin NelJ Y[x[[le [1Te [ITr[Til1[tell[22 [teedinl]

territ (rie LGt e nelf in tLe Pri1élt [(xre[ill[he [T 1t nellelf territ[rielT]

AT Ttle (It [(TelTlel[TTinltelTed in tle (11t [0 [elr[Tdle in [[itt[]
tle Dellrtllent[l] [Thler[[tiln ellltt[[Itlere il in[] [TTtlhtee tl1t tle [TTTIMtiln [
‘Thtinle tTldCellin tle [Mtlre Cit[ 11t [Tntinfed [Tnler[Ttiln e[lltt[ITTH i ne [Ttle
re[[Th[t[ Tt tle USFIS [Tellllln BAEA [TTTTtilh n[T]lerCnltilnllide eler] ] [elt[]
(0 Crt [Ttle [TTt-delltin[) [ hitlrin[) [See e[ Tilit NYSDEC-BA-3[IUSTFill] [nd
CJildlile Serlile 2009[1Gilentle [J[nlidillerent t{ el I T 11 rtlTit[t[ [t BAEA [Tller [#[1]
lee Fillre 10000 [rled [TJE[Tilit NYSDEC-BA-[ITillln[][nhe [Titlele ilI[11t[ ][ lere t[]
inlrelTe[tle BAEA [TT11ti(nin tle Stite [T11d delline[ ] it[ 1t rel [ 10f [ hit[tin[Ttle
[t [tle e[Tle [TTT1Mtih trend LTI [e Chiertlinlnd it [T (e dilllTIE tl] detelt
Cletler tle ellle [T IMtiIn illin[relTin[Tdelte[Tin[J[t [t Tin[Itle [TT]e[Tle [Tttt
Nell YIr[JIITIE22 territlriel il ln il [t[Tellent [Tertle Stitellide e[T1e [TTTItiln (M1
tle 19800)nd 1990 TH[ T leler[tle tltlInll]ler [Tlellle1lntle Nell YLr[l[Ihd(IITeil]

(1M O redtiCe O IMn[T]Cer in re[tiln tOtle [T ITht [T Ttenti (I [(Tit[T1e nelfin[]
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CITatC T[T T [Tred tiitle [T Tt [ife [T tler riltlr [Telielin tle Stite[ Flt
tlele [nd [tlerre[ITn[1tle BAEA re[llin[][ISt[te-lilted tlteltened [TelielTITIelttltle
‘tlteltiln[)’nd relTire[lent [T ECL Artille 11 [nd Pt 182[]

Q. Please describe the biology and behavior of BAEA.

Al BAEA [(re [IrlellIn[+iled Hrd T rel[TIn Nell Y[r[IStlte[tlel][re (I nd [elt-

rlInd in [TTr[Trilte [TTitltIDtin[tle [reedinll e[ [Th tlel 1Tl ellI Tt [h WITTTt

OO (T Tt i (Tt [ Te D iter (M nd [tler (el In [tler (e ITntle] 111 [eed

h Clter Cird[][(nd CICOOMONN thd CAODCITTetCni (6T [éed [n [Terilh [ellTdeer

[(Tr[[1TelThin Uinter OCen [(tler (TIrle I TIMTd (e nlt [T Ie [See e[ Tilit NYSDEC-

BA-3[Gerr(rd [hd Blit[1Ttti 1988 Bleller 2000(1]

BAEA [Tir [0t [lell] Cen [he [Title [Tirldiel It il tlerllile re[1[Ted (1] tle

[re[1tle rel] Onindrd Dillltte] [t t0Gnd Cnel] [ (te tnd it CTTIOT T T T in dHGn(]

[T1[See e[ Til[it NYSDEC-BA-3[Herri[ 111932 Gr11]1988MIn Nell Y xr[[ellIe[ Ml 1[he

tOtlree e[ 111 etlleen Fe¥[Ir1lnd Altri[ISee el Tilit NYSDEC-BA-3[Nl¢e 2010

Nelt re MG MHn0 thd (Tt O (T Crilt t)tle e[ T MHn0 CerildCS[Tle nelt

re[Ir[Tin] [hd nel] nelt [(Thlfr(Ttiln (T[Tt J[te tle [re[ALTTIMIMNInd CinterCAJtle

nlJlCer [ territ rie[J [T e in[telTed in tle Stlte 11 1]e e[ TIe It [tL e entire [inter [h tLeir

territ(rie 1001 d 10 T LM Ieal e t0 Crelent [tler indiAd T @10 OJlinJin [hd

(MOinOtle [rel 1]

Drinlitle [reedin[J[e[TTh[BAEA nelfin [J[t[te [t [Ider [(Tre [t nelt [[ter [ diel 1]

riler(IIIT eI Thdr Trle Uetlnd [(rel11See e[ [1Lit NYSDEC-BA-3INYSDEC 201111
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198



10

11

12

13

14

15

16

17

18

19

20

21

199

ClIe NLI1[+F-0122 CROCOLL [J LANDRY

Tlenelt il DIt (I Tin [Ale treel [he [[tle [Irleltintle [[telt [t[hd[ Tl e nelttendl!
tlle (il in tle [T1Teén tree [hd [TT][TTed [TIMrle [filTTTPLrCI[TrelTe tleir nelt [t
DOm0 Celrr tle DDA [he [t [Ilte [tern[te nelt[lin tleir territ[ t[[Tle [ird[[te
Cer IITMAtLITT Ot eir territl 1) nd CillrelTe it [T+ [Jnlllelr[TISee e[ Tilit NYSDEC-BA-
3INYSDEC 201111

In(TTTtiln tireIITr 0 (teM300dIITnd [TTnJelTletJtlrt [(IMin[][t (et Jeen
10 [nd 12 Ceel [ [TelTle [T Tedle [Ilel] dIITI Tter tleir Oirl(t (Gt [Tt [T
nelt tle nelt [t [eler[[I[][te [lee[[1[nd [Tntinle [einl)led [TItle [dlItl1[See el Tilit
NYSDEC-BA-3[Blellér 20000 Ne 20101
Q. Have BAEA been documented in the Project area?

YelllE[TIe[1[TTe [een d[ 1T lented in tle Prlielt [rel)[h nlller[[TJ[TTTTi[n[T]
in[10dint[+TTTtle EfTTe Ule Plint CLTnt SCrlellin Seltel ]l er 2013-Seltel ! ler 2011
FIIIBird Milt[tith S(rlelTlin 2013 Breedin[/Bird St e[ BBSin 2011 [hd Tlileted
ElTTe Ule SCtlellin 2017 [A[TTITtiln[TTlLe DelTrtllent [TTICIITIdITTT lented [Inelt]
Citlin [110-Cile [Tller [Title Prilelt [re[Tin[Idin[] [Inell nelt [litlin tle 1[J[Jedilte
(rlIelt [rell]

TreDellrtllent (/[T Hr[fn tilied in N[ Telller2018 [T T[Mrlenelt [fri [t re [litlin
tle Prilelt [re[ 1[I 1Telted tl1le [h ellle nelt[Sinle releilinl]tle initil[re  [tt[Reliln 8
Clildhle O Te Hilted thilGte Cn tO0 CITTHCA T Mirlt Citne[TTted tle [te [h

NiTelller 1172018 tlle[[10te (hd d[TTT]ent tle [ TtiCh [[tle nell e[Tle nem-
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I ¢ in e Prijelt (re(l] A [ellnd Lilit[)[hd(lted [[][ne [[ite
DelTrtlentTI] ildlile Tel[Tnili[n[Jlh Delelller 17201811 Tin [erilied tle I Tti(n [hd
dlTTTented [dditiltn[Tttendinle [T1[n [d[1t [T1d e[Tle[ Dellrtllent [t [Trelltded tle
GPS [TTtrdinltel[ [ Ttle nelt tl][itlin nine [éet (LI TTT+[ T Tin[ILIGxr[in eTre[1201GPS
tO (LT lte 10 Lt M th [nd O feler[TILT Tt T tl e nelt [See NYSDEC-BA-[T]
Cinldenti[ TE[Tle Nelt LLTTtiln[ TPt [1nhd M

Addititn [Tt 0 [dETE el TTel ] [TTe [een [ITerfed [T1Reliln 8 [Jildlile [£[1T]

w rerinin e o [
I - cin 1€ et i e

neltl[nd nelr tle neltlTle nelt (I Tatilell [ttrillted t{)[TTe [een [Inltr[Ited [
elllell[1Ted [nitll[lrle HlelITe [ [Irle [fi(I1TInd [ttend(nle [11[d[ el lle[IBTed
‘htleinlrelle in [ile [Title nelt [etlleen NI e[l[er 1112018 [nd Delelller 17[2018[]
(nd [ITer[[tiln[ [T 1DelTttlent EIT A THel TTe I rinHAn i T Tt 1tle neltlit i[ )il el
Cnell nelt [nder [Inltr[Iti(nin [rellr(tiln [Tt tle [Ttrent neltin[lle[ITn[ ] [etler [ird[]
Ciltte 0t th) Creed dlrin[tlil[e[TTn i hnTinllT Tleler [ T1Je [re n[ 1] [itlin tle
(reedin ) Jind LT InlarC (#ilh [T reedin U LIt Cat )t tLiCGte (T11d Ce il [inent[]

In [dditiln tCJtlilInel] nelt[ Dellrtllent [{[ITI[TTe d[I11lented tlree [dditilnl[l]
(Ttile e[ Ile nelt[ ][ lit[in in tle Priiel[t [re[110-[Jileé [T 1lerInd [eéler( 1] re [Ttlide tle
10-CJile [T1lerl] In tlAlCTrtiln [Ttle Stlte[melr[1) [1tl e e[Tle neltinl[] territ[rie[ ] re
fdlTent t[) [T Clter[ I dielTtleir tril[tlrie[TI[r [Orle [letInd[][e[IIFinler LITel]

Celdllter[]etThd (1117 itlin tle ACTTIIITiln PMte[T1E[TTThe in Nell Y[r[Itle [t
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tre [1[][hd [etlIhd[J[Ttle SCITTel IhnlIB[Iin [te [ellillll[tililed (nd d[I1[ ented [1]

ell1e neltin[J [TTitlt I Tt TITr[Mtle CLITTtin Riler[IClnilte[IRiler[TilIT]Riler [nd

tleir (11T 1Hted trilTt(tie][nd Cetlhd1[See NYSDEC-BA-T ClnldentilI E[TTe Nelt

LTIt n[TPITt T hd MITTIT Tle [rel[T1# Ind tlele riler[I[1Te [T een d[ 1T lented

DO+ Te el Tle Dilrltiln [Tirid[1[1See NYSDEC-BA-3[MITil 1120111

IMPACTS ON BALD EAGLES FROM WIND TURBINES

Q. Please describe your understanding of impacts from wind turbines to BAEA
in North America.
Al BAEA 0[T[1Thde Uit Hind tirfinedd[rinlItle neltin[l[e[TTh il melt[I[te nelr
tlrCine Tdrinilr(tilh 00 CHn Ot CTT T T [rel0 Cere tirline[ 1 TTe [een erelted[ [t
in tle Uinter iltle el [lel1[Tnt (1 r[[1t nelt tltline[T[See NYSDEC-BA-3[PTelletIl
2013 [relIrtin[1[ALJBAEA tlrline [Tt[litie[Tt[1[1in [] [T T]in[Ttltee in ILT1[T1nd [he in
Mx[1Inhd[Mnd Critllet (112018 [dellttinl] [n [dditith[T179 BAEA tltline [Tt[Iitie[
“etlJeen 2013 [nd 2018 in 10t te[Tin ITdin[Jre[ TttedT he in Nel] Y[+ ITOtl er BAEA
tlrline [Ntllitie[]1[TTe een d[ 1T lented in Alllert[] [See NYSDEC-BA-3[Br(ln [nd
HITith 200010

Tre Uin[ LT InCelTTelre [httle [r[ Tder [nd tlillllre [Ifttle [Thler tlIn [dl 1
ellTellInd [TThlLHrdre [etter [dlTted t[] [T Trin[ It Th [T HAnTIEIT O Teltlel] [
lttle e[l [neller[Tle tlTn [dl1t1[See NYSDEC-BA-3[Gerr(td [nd Bltt[Itti 1988
Pler et (111988 1nhd Bleller 2000 1T ele [T T TtratlIITTTelttl It [TThllelTle (][]

(TTe el n (TGOt T Td TTHECA INCtHitC Tt ndinCtlele [T T telat T Tt Cd T

PLI10
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'nd [ITenileel[lell[ITe[eenrel [1ted [illed [ttltlinel ISee NYSDEC-BA-3Pllelet [l
2013 [ ritlet [TT2018[1]

Q. Could construction of the Project, as proposed, impact BAEA?

Al YellICinltr[Ttitn[ [ linten[nlel [+ reltlr[tilh [Ttlit[[)[nd inltelTed [1T1][n

‘telenlenelrtieneltdlrinlItle neltin[I[el[TTh[TTTId [TTTetlenelt tl] T Trti [ TITrM0]
(1T [Ttilitiel] Cere tl) [T1Ten elr[llin tle neltin[][e[1Th melt [Tildin[/re(lt[i[1l ent

Cerild tlt[TTTtle elr[Tineltlin[]Cerild[TBAEA [Iten [ell1le [Tit[ted (nd [re [l ellItl]
[TTndlh nelt(Tel e[ i tlere ilnl] AITTTI T [ler [etlJeen tle nelt [nd tle [tel][ 1]
(Ttilt[ [ Tre Clnler[Ttiln PlIn [T+ B(Id E[Tleé[lin Nel] Y[t[ISt(te [See NYSDEC-BA-3[]
NYSDEC 20101 Trel[TT) Hendnl] [Thitr[Ttilh [Thel [riltlrel][itlin 1320 [eet [[1n

ellléneltiltlereiln AT Mer[ Tt [T0 [eetiltlere il [IHAITTTTTITer[ N Jind t[¥linel]
[T1T1d Ce lited in [relT1[Cere tlel)illnel [t e[ 1lgt neltin[ T+ [tin[ Td&T [Tt Tinl]
OlTellentl it Hilrltilh CelTTilr [TBAEAIn tle [Tirent [TITTtCTIITIE il h [ne i[ited

@[t 1n 11000 [eet Wl 1] tlenelt[Tildilt[nle [T1000 [éetd e[ nl[tin[Ildetle [dditiln[l]
‘relJ[ 1t Thd diltt[Tnle [nd tree [le[rin[It[1t [Jillle needed tT)[Thltr[ [t [nd [J[intlin

tleri [t (LD Ind tE Dl Telt [eltl el

Q. How could operation of the Project, as proposed, impact BAEA?

ALl Otlerltiln [Ttle Uind tirCne il Ttenti (1T [ TTe tl[InelTtile e[Te [t T Fir(t[tle

tlrline [MITtitnl] 1) red(Te ellilient [Tr[Tin[] [J[Tellent[]tl] [nd [B[1] tle neltl]
Meld It tle CLITTt nh Riler[Clnilte[]Riler[J[nd tleir [TT1Tilted tri[[t(tie[[nd

CetMnd [T it [ddititn[Ttltline[l[n tle [Ind[T1Te [nd [ Ind tle neltl el Tle il TTe

PLI11
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thnl(TilTte (x[Ind tle titline [Held tlI[TtlI [ Tht (nd tlCrinlIITd CTTTItOtEe nelt T
Cillllertlin[M e [e[TelTilient tlTn [Min[lin [J[frlillt [ine tTtle nelt H 1] tleir [[htinl]
lite [See NYSDEC-BA-3[NYSDEC 201[11ISelTnhd T len tle [IThlllte [1d en[TTT]t[]
Celin MMn[Ttle I Te tl[r[Itile Minlx[Thd [Ter[tiCnh[ Tt tlineTT][H[Tin [T1]e

TTe0Mrel Tt in (TR OCelTTTe [Ttle Med Tin[ [T Tt (HnJ[TiTSee NYSDEC-

BA-3[Gerr(td 'nd BlrtlIMtti 1988 1Bleller 2000[IAd1E Lird[J Cer[Trinl] [Tntin[]) [t

(Tt el I Tilr in [nd [x[Thd tle Prilelt [tel1re CIITICE ril T LTI TTTidin D OitOtCrDine [T
(Titleir [ttentith 0T e (M1 Ted [ril)[rilllh Crelite [T (eI Tt ril T Tird 1)

Q. What types of activities cause BAEA mortality?

ALl Betlleen 2000 [hd 20170000Tht 10000t te[ T 0 BITOOtle [@ldinl] [TTTe [1]
CrtlIt) [T BAEA [rlTelled [T1tle NYSDEC [Jildfle PLALTIITTILIT] [Tee Fillie 101
Clrled [TJELLiLt NYSDEC-BA-[ITIMIt [ird delt[1][1TTed [11[TIAMECnC it [ind

tlrlinel | (I nder tle [Ttel v [T ITht 1011t tr[TT1T] Otler [WelTent(lld[TTT ented

[TITel] [T1BAEA [lttlitl] in tle Stlte inlllde [TilThin[l][Th(Te[{[ tr[TT] [nd

eleltrl I Ttiln[]

Q. Do you have any further comments on the availability of information

regarding wind energy facility impacts on BAEAL

ALl LinC+er[ i IO Hind ener[ Tl 1etl I ntle Cerlilten[e [ BAEA in [hd nelt

Cfilen [rileltillhder(tldied [T d[te[n[I[TtrentI[ Ter tin[ /[ Jind ener [ I[t[Te[tin Nel

Y [x[IStlte [T eenillled [ninlident[Tt[Te CerlJit (hder Plrt 182 [TrtlTe [ BAEAIN[T

[T CertidlIte [een illled [Ir [1Jind ener[ 1] [r[1elt [Tr[TInt tL]PSL Artille 10 t[ It
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in[10deOre[TireHent] [T+ BAEA t[J (1110 Jit() ECL Artille 11 [nd Pxt 1820M[Tt

(Terltin[]lite[1[TTe [ThdlTted (he tlItlI0 Cef I TTE-[ThltrlTtiCh CChitlrinl( it [n

e J[ITH0 [n DGttt Dnitlrin( 1) [nd [TTe ellIltiln [T dilTIITellent/[TTid[nle

10 01t0h (reedinJ0rd iSee NYSDEC-BA-3INYSDEC 201 [T IIC[Thlellin [TThdnle

[(nd denlitJ [ T0rd [t Jind ener[ I [r[18tlte [hil et e [del I te[Tldetelted d[tinl[]

tldiell[Ihd[Tted [n[lin tle [ir(t 2-[1Celt[ I Iter [rl1elt [Thitr[Tti(h [See NYSDEC-BA-

3[MdderInd [J CitAed (200 T Stert etMIM2007 (ID I etMI12011 CrelT 1] Hend ]

CTIt-[InltriTtitn (Trlel 0T in CelrJ1CREBOCT100Md 100 [ter tle (£t [TIrlIelt

(Terltiln t0) O nitlr [MThi+ter() 0 CITt0t0 Cird[Tind [T Tht (Tr tanCTTIITECT 6D in

CTTTTHiCh [TMC It Te Celr[ [T TE-[Inltr[ Ttilh [Chitlrin0) (Ter tle [TIrle [T10][ind

ener 1] [r[ e[t Gletille [te relLired t[] [(IIMHentI] e[ [11lte tle [Thltter[] dire[t [nd

indire(t 1] [Tt Tteedin]hd UinterinJGrd (T Teti [T 1T TStte-(ilfed RTE (TeHeTF 1

Uind ener [ [r[TetJt[1t [re Cer[Jitted tldire(t [T indire(t[101J 11t Stlte-lilfed RTE

Telie[TTTTt-[Tnltr[ [tilh [ChitlrinC0 Tt Ce (1l Ter(ldelilned tl e[ [1Tte [][it[Tit[1nd

dilTITelent il [TTtnd D CTE (T T Cerildil [T Ter tle file [Ttle Prileltl]

APPLICATION OF PART 182

Q. Does Part 182 apply to the Project?
Al YellAUDre[d[ 11 lentilned in tlilte[til | (n[IBAEA i[J[ISt[te-lilted t[te tened
[Telie[IBlled [n tle dlI1l]ented [Te [1tle Prllelt [re[/[[IBAEA tlx[ 1111 1ttle [elrl]

tle (relenle [ h [Itile BAEA nelfintle Priielt [(relltle Gl el 1d [[IreedinJTtiit[ ]
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'hd del /[ nitrited [ITTeltililitl [ TItle [Teldielt[1 e tilen [t [lind tltline [TTilitie 11l le
(Inlildetle Prilelt [TTel [ tlrelttlitle [TeldielIT erellre Plrt 182 [T liel tlitl e Prlie[tl]
Q. Please summarize the application of Part 182 to the Project.

ALl PLrt 182 [irlt re[ Tire[ t[ 1t tle AT Int [TTid CITAC LTt [Alted [TelielTin tlil)
[ITée BAEAt[Itle eltent [r[ [t ITTeJICITTTIi [TTt0Thn[t [e (T[T Tided [1Ted [h [J
T inl] [0 tle ALTHCInt tC1t (T Tidnle 10100 x[ItilTTTe[Jtlen tle ALTT[Int il
re Lired tU)inilJile i1 [TTtItOBAEA tltle [JITA0I 1] eltent [r[ It TTTe [ TCACI [T Tt e
delJ[nltrited tl] [e [n[Ilid[ITe[itle ATl Int (1[It [r[Tide [[Itr[Irilte [nd elle tile
Citilltilnlre[Ifin[lin [net [Inler[[ti(n [enelit INCB[t[{BAEALITIdi[1I1le¢d in [Ilie
detlil el

Q. Please explain in more detail what is required under Part 182 regarding

avoidance and minimization of take of listed species, specifically BAEA?

Al TrCe DellrtlentTtelerred [(Tt[1Tle in (I TeJiJITidnle [TIldlerle i[JTTt[]

t0 [t telted re(I It e[Tin[ITdin[Jt[ te tened [nd end[nlered [Teliel] A Tidnle elnl]

t[1t tlere [re ne[ il Te 1) [Tt t01 G ted re[I Tt el l[hd t[Tt [(TT T ITntlldnlt relTire PLtt

182 Cerllitl it [l Te [Mrlrd it tleir [r[1e[tTn tle [TTe [TIrlI1e[tlI[TTTelt tLIPSL

Artille 1011 Tidnle [TTdlerle 11Tttt teltened [hd endhlered (TeHe I 1Id [eln

tlIt [n (T HInt i0n(t (I Telt t0 CdditiCh[Trel TireJentJ[hder ECL Artille 11 [nd Plxt

182 [Tt tle rele[ Iht [Teliell] It illdel [hitrlted [T)[n [TTHITnt t[ 1t (T Tidlnle [T

indire(t [t direlt 101t t0 tle [lelted [Telied 110 x[ItilITIéItlen [TIr[Ttilte

OiniJil0tith OelITredJind DitilTtilh [te re[[ired [hder Pxt 182 t[][1Tiele [h NCB t[J

PLIL
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tle [leliell]Unlertlintl] [T11t tle [TlTell] (1) [r[I1Ted [itilltitn [LTtrlITTel) 1]

I TdITTelnd (T rel Tt elerJelllrt [TTT1d [e [1lde t[]lr(t Uinillile (nlldire(t [t

indire(t 11T Tt0t0tle [TeliellIn [T TelTtl e [Trden il1[h tle [TTTilTht tlI[t[TTTe [nd

TNl elleltile (nd [TTTelMITT T inil[JilTtiln thd Citil Tt 0]

MiniJil0tith (L0 CTTtCtDBAEA @1 tle Prifelt re[ Tire LI ¥ Telt [T 1] [ [ hent[]

[nd [(tlerin@Ifrl Ttlte tle [1led [relter t[Th GO Thdred QtMTOeet w1 [hellle

nelf(Tnd (T r[Telt [T ThentlIlhd [tler in@ Ifr(Ttlre n[t ([ 1lred W[ 1] tle neld (11l

[delTTte AT Trrier tl Le [10led [relter tLIn [he [Tltter (1/[1ilg Well1320 Leetl]

11 CneltCAdditiln [T ini il Tt CEAC LTIt BAEA inlIlde [Tnd[Ttin[] (1Tt Thd

diltr[Inleltree (Teltin [ IThitr[Ttiln[reft[ti(nh [hd [ lntenthle [TtilitieitCin G0

[Thdred Q0 MI00Ret [T nelt [nll]etlleen Ot Ler 1 [nd Delelller 31 An[][xel 1]

Olere IOt GAtie DO T T Citlin Che CLTxter (/[T 1]ile [T nelft[ 1t [(re n[t [T 11Tred

111 tle nelt [1)[n [delTTte LilTTT Trrier [I[1E (I [T 1Tt [hllllCetleen OltlTer 1 [nd
Delelller 31

Q. Does the Project, as proposed, adequately avoid and minimize impacts to
BAEA?

Al NITADFIITed intle ALTHITtiCn[tle Prilelt il Tted [itlin [TT1Tied BAEA
(Tt nd in(10de AL T [Thent[lted @[Tt Th [he tLTTTTnd (1000 [eet (¥ 1] [n
Ttile BAEA nelt[Alde(Triled [TTTeltlililin[TITilient t[1[de T TteM[TTid [+ inillile
101t t0 BAEADT (xlinel [te [t 11 Ted t[] e [llted [etlleen tle nelt [nd BAEA

Mr[nOreIinreTinJtle i [T dire(t 10 (11t tO LA O r[TiHChinOnefGn 11 Tnd t[]
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ledllinlIInletlellle/letieneltlTle [llterrel[[rlel[litlintleil][]edilte Prllelt [rel[]]
in[1ldin[INei[lICree I C[TTTt[nh Riler[Ind tleir [TTTTilted tril Ttltie[Jte ril[Jin [l Teriel ]
re[ITtlelTTTe AT Mrler [Teliel I relerred [Tle[Tle[ISee NYSDEC-BA-3Tenlin I 'nd

T 1990010 TEele rill]) [Mr[Tinl) [T T Trtlhitie[) [re [l e[l [I[1T1 BAEA [Ile [een

eI Tndininttlil e )lhd e[ TTilTin[nel] nelt territ[ tie[[BAEA [T 11 Tellre [h[TIn

tl[tilile tle Priielt [relldlrin[]inter [nd t[tlinelllte [t[[1Ted in [hd nelt tlele [rel+

rillrellrelTIlere e[TTe[ 1 T1d [e el[Telted tllleed [[tlide [Ttle [reedinl]le[TTn[]

In 20100tle AT Int [TTelTed [Ttenti IrilIItl el TIe 11T Mtin[1[] tle [eln
inter-nelt dilt(hle in tle Prifelt [(re[1B[8 [ile[Tt[I[TT+[Till[te tle territ +[ [ TThdlr[J[T]
ellTelInelr tle PriletITLiIJTI[TTed [n tle [he [hllIn nelt in tle Prilelt [tellin
O [(Td 0 Celentin [ [T e [TTidnlé [nd CiniJilTtilh ClelllrelTtle [+[I1e[t [TThl[lr
reliledtle M1t [TIrel][Tin[t tline Il Jitlintle [leln inter-nelt diltinle [Ttle [J [T1Thd
nelt [StintelIMelJ[J201ITE[TTe [Tir[]itlin [J tle [leln inter-nelt di(t[nhle [I[1][e
(Ttenti[ 100 [TTTeltille tlldiltlr[Thle [nd [TIHHCAT) Sinle thileMTrt 11 e e[ [1lined
(relil[TTTT tlree [dditiinlTelTle nelt[I[1Te [een d[ [T lented [litlin tle 10-lileé [T1Tler
(Title Prilelt [(re[ LI T [Titlele neltl)re (M1 Tted el Ttlide tle [telil [TIT T Mted
inter-nelt dilt(nle [1T38 ilel Tt [TTr[Till[tell) ) HileJIALTTITNd [ ile1[H rnelll

B[] tle nelreld [(x[[[Ted tixlineITe J[It relentIJd T1Jented nelt in tle T In [

Ry
I < i ted it e i edivte

‘rllelt [rel1] Tlere [re [ tlrlinelI[r[1TTed [itlin tle [re[A LI [T 1Tted 38 [ile
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inter-nelt diltinle [[ItlilInelt [lee DEC [I[L11IT e AlTTilInt [Inl[llded [1[ildlle
Trlelllin 20170 Tle AlTTilInt(112013 Work Plan for Pre-Construction Avian and Bat
Surveys did nlt [1TelTirilT1tl] [TTheltinel 1[I Jitlin tCe Prilelt [re[ [ 1 Irti[TIIr[It]tle
nellelt nelt territ(r[][Jit[in tle i[]Jedilte Prlielt [re I /In [I1t[1 I T tle 3[1Baron Winds
Project 2013-2014 Eagle Use Point Count Survey [Lint[Ire [[tlide tleill[Jedilte tlrline
AeldCI+OOieI T enin eIt [T [Tt Te (TrlelI[TTr[1288 [TTrId Inlt [ddre[T]t
(ITelllellle [Te [itlin tle [Irrent tlr[ine [TnHlIr[tilnJTCe [Trlel) rel 11t [Tt tle
re[[nin[1 20 [Trlel] [Tint[Jin tle [ilinit[) [T]tle [Tirent Prlleé(t [Th{ [ tiln [TtLIIIT

dITTlented t[It tle [Q[lelt ellle [Ie in t[e [relllelen in 2013-2011101in [Ile

e ne et e [
e T RENRY

tirlinellte [(x[[1TedI[nd tle [relldiretD [etlleen t[ [t nelf [hd tle CIII1t[h Riler
Clere Uleld (1132 tlrlineill[Trrent [ [r[ 11 Ted]In [Ldditith[tle 2017 Targeted Eagle
Use Survey [T1r[J[hellTlined 3 [Tint[Tt[ 0] Cr[Ti0J[Tit0tle AT T Inelt [nd [tlird

(el ttle O [11nd net[Blldelilnh[tlele [Trlel 1T 1d nlt [e [T1HHent tl][TTel]

e i e e 1 ene e terr - [
I i ¢ U e

relTTtrl e[/t TinJrelTlin tA0[Trtilth [Ttle 1] edilte [rl1elt [rel TTICTTttItl e t[ ][]
O1f relent dITTlented ne®[ 1 [Tttil (10t tle ne I [(Thifr[Tted neld itlin tle
10 0edilte (¥[Telt (te[IT1Tenlt L&t Leen in[ 1111 ted in tle AT O nt[( T Te[TT]ent[ ITnd

tlerellreltle ALT Tl Int [TTnlt[t[TTTed [delT1te [lellTtel t[I[TTid [t [inilJile il][TTtIT]
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Q. Approximately how many BAEA could be taken on this project site over the

life of the project ?

Al Ceeltil)[tet[ It [TTr[[illltellI[1 BAEA [111d e [t [Tertle 30-lelr [le [Ttlil]
(rllelt] Thilleltill(te il][1Ted [n tle [TtentilI It tle (nn[ [ 1T[Tillre [Ttle nelt [litlin

(riITTed tirline [rrlleitler tir[ T Tdilt[r[Inle tltle neltin[le [Tel ][t direlt ] rtlIit[]
tll [Ted[linlJelTlel ] [TItlell [1[Te tleir brlt [MTtL T 61 tle nelt [nd [ttel [t t[]
nllilTte tle frrl [ Ttlrline[T Aler[Te [r[d[Itilit[ 1 T neltin[lelTIe[in Nel] Y[t[IStlte

10Tt 13 Medlinl T er nelt TilinJ [ Ttenti[ [t Te t[t[T11B9 elllell[Tertle [T1tle [T
tle 30-Lelr fle [[itle tirline[l]In [ddititn[ e eltil]te t[1t t[)[][dditiln[TelTlel]m[t

CInriCintin W) the nelt Citlin tle [rllelt [T tlrint[ e Al e[t e tilen [Titlel]
Wt T tle [rlITTed [rllelt [rell[Ter tle [le [Ttle [r[le[tITLilJilI[ITed [n tle

MITtitn OO Ted tirlinel I et Jeen [h[1In netl1lnd Gl e[l [Tr[Tinl][re[TT][] [ile tle

nl[ller[t[Ten in tLil thner (1) [(Ttentil I (e [ilTer[ e [Tirent(II[TTe nlIdtl1x 1]

ttlrline Crldelt Citl10n [TtiCe nelt Clitlin it )Tt rint[]

Q. Does the Applicant propose mitigation required under Part 182 for

unavoidable take of State-listed species, specifically BAEA?

Al NOITre AT Intdlelnlt [x[1TTe nCI0itilItiln CelITre T il I Tt t['BAEALI
Cildhle (Trlel T Tnl[1lded in 2017 tnd[ 1T e [reli[ [ TTTe[ [ Mined[tle [1[ 1t re[ent nelt

Ol nel I [Thitr[Tted in 2018 TCe Al Int did nlt [dellItell] [Tnlider [Ttentill]
1Tt t0OneltinCDelT1e[TTnd tlerellre [[IInlt [r[T1Ted [de[IIte [Jiti[Iti[n [lelTltrel ][]

re[Tired [nder Plit 182 [t tle [hillidlIle t[Te [TIBAEAOTLe Dellrtllent [I[11d
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‘Ihiader Latil [tiln [ITHCT I hler[ [tiln (1 1Ind [r[Thd [l rel i1 [1[+identilied [[tileellle

nelt in tle Cener[L0i0nit] [(Title Prilglt [(T10itil[tilh [Ir tle tlle [(MellleJx1] tle

[Thitr[Ttilh [nd [Ter(tiCn [Title Prileltl] Tle Dellrtllent iClillin[It[) [Thiider [tler

Ditil T tiln (Tt [Tin(T0din O CrCIe [t 00Tt [TTet [tler tlreltlit[Itle [Teliellltr[Tided tle

OitilItiln [ITiele]JdI T ented net [Thler[1tiCh [enelit tlltle (Tede ][ relLired 1]

Plit 18201 T Telertle ALTTIInt [TTnlt [r[TTTed (TTTIitilTtilnl]

PROPOSED CERTIFICATE CONDITIONS

Q. What would your recommended Proposed Certificate Conditions include with
respect to impacts to BAEA?
ALl In [ider tlenllte tl 1t tle Prilelt [T Tiellitl]tle relTire[lent[ [T IECL Artille
11 [nd Plrt 18201 e re[ 111 Jend tle (MM in[JPr[TTTed CertililIte Clnditi[n[ire[Tted t[]
10Tttt BAEA e inl1lded in [n[JArtille 10 Certilil Tte [1fill[te[TillTed [T1tle Sitinl]
Bl1ltd [Tt tle Priigltl]
il NOtlrlinellr [tler [rlTelt in®[ [tr[ [tlre [illlle [1MTed [litlin [ne [[Ttter [1/[1]
Cilg [TJnlJellle nelt[) ICJit ilinelelIlr[] [nd [n[ITid[Tle t[1t [T1]e [rllelt
T [Tnent] 1t e [Iled Uitlin ) [ile [TJn ellle neltltlen [1I[r[Thd
diltlr[Inlelltree [lelrin[1][Tnltr[[tiln{relt[t[tilh [nd [Ilinten[nle [Ttilitiel]
(T Trrin[ itlin (10 [eet [T el [1e nelt [Tt [T11r [nlllletleen OltlTer 1 [hd

Delelller 310Anl [relT1lere diltlt[Thle [t [Thltr[Ttilh DT Ditln O

Cile [(T0neld t[Itiln(t [T11Tred @[] tle nelt [11[h [delI1te LilTI 11 [trier [J[ T

M Tr (hiMCeteen Ot ler 1 (nd Delelller 310

PLI19
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i1l] A [n[INet Clhler[[ti(h Benelit P[ln INCBPLI[I11le [iled [t (e[t 90 [llend[t
diTT Cellre tle [tirt [TIPrilelt [Thitr[[tiln[ITCe NCBP [I111le [tellred in
(InlTIttitn CittI NYSDEC [hd USFJ SCI[hd tle NCBP [0t (& (Il led (1]
NYSDEC [rilttOHAn [ TTCe NCBP 111t [eet tle rel [ire[lent [T [INYCRR Plrt
182[At ([ ini[1[TJt[e NCBP [ITIII Thntlin tle [T Jin[ ]

(1) A dell[nltr[tiCn tC1t tle [itil[tiln [Ttiln[JdelIriled in tte NCBP il
re[I1tlin [I[TTitile Cenelit tLIBAEA [Teliel![nhd nl[t [t [n [1Tlet [Tt [nl]
(Ttentil [t Te [Tindilid T

11 Ad[Ttile UinlTellent [Ttilh[]Ind nelt [tel11tl] (e i[I[Ie[Jented ilItle
Cerllitted [elel T [ tlTeillel[eededTnd

(1 Adel]nltritiln [Ttle ACTHIIntMAnnGACTTTTTTG ] Dhd [TTT CitCent t0)
Ind [nd elellte [TTT]itilTtiln [(TtilnlT][(nlTellent ] [inten[hle [nd
CnitlrinC 0 tle 30+ elr file [Ttle Prileltl]

il PUIE-CThltr[[tilh Cildfle O nitlrin(] [IT1TCe [ThdlTted [hd [iTin[1de direlt
10Tt (Mt (frdie Tt T tiln/[TTid[nle [tldiell) reedin] [ird [TtlelT][nhd
ellle-[Te[dH) [TrlelITTle detdMITtle [I1t-[Thltr[ItiCn [tLdieJHletl e (1t
ditelin[T]ler [nd e[ Tenl [Tt tline [elr[Tellllelr[T] te[[BAEA [lhitltin[1]
dirltiln [nd [(T1Te [0 Chitlrin( et Td Tr CITer[Itiln[TITrle [Tirel [rtin[]
rel Lire[lent[Tet T il edelTriled in [T Tt-[Thltr[Ttilh [JChitlrinlnd [dlTtile
CniTellent [T [[Ted in [Ift [h NYSDECII [The 201[ Guidelines for

Conducting Bird and Bat Studies at Commercial Wind Energy Projects/ Tl e
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Guidelines il e [dlTted [T meeded tlldeldln [T (I [Tr[elTITTTTIe (1]
‘delTTtelldete[tin[Irlre elent][nd i[J[ [Tt t[1[lted [TelielITle [Jlr[] 1h il
"e delelllled tir[I11][Th(TIftiln Cetlleen tle CertililIte [TIderl lUSF[] S[nhd
NYSDEC[Ind [lln[T1Tn Cillle (ITrlTed [IINYSDEC [hd in [1Te [ellte tle
it [Lrllelt [Terltiln[(PLIt-[Inltr( [tiln [JCnitlrin00 (1t Ce [r[Ter(lldelilhed
tll el 10l te [JrtlTitl) [nd dill1ITelJent iLJ[ 1Tt nd [I1Ir [Ter tle [le [IItle
(rlIeltl]
Q. Based on your respective expertise, would you recommend any additional
Proposed Certificate Conditions?
Al In [dditith tl0tle [T1Te PrilTled Certilillte ClnditilnlIre(lted t') BAEAlle
re[IT1Jend tle [T in[J[e in[1ded in (n[JPSL Artille 10 Certilillte [1till te[li[ITed
(Itle Sitin[BLIrd[]
(1) Dlrinl) [InltrlTtin0) O lntenthlel] [hd [Ter(tiln [I]1tle Prllelt [nd
(TITTAlted [MTHlAtielTtle CertifilTte [T1der [TTITMAntlin CrelTrd [T
(TTer[Ttiln[J[TNel] Y[r[IStlte tlteltened [+ endnlered [TE [ Teliel [T
(M C
1 ChnltrlTtitn D rinl] [Thltr[Ttilnl tle [nlite enlirlnent[ T (hitr[1[nd
enlir[h[Jent[1] [TT]1[Tilhle [Iln[ler identiled in tle EnlirCn[lent(T]
Clilnle MIn[TTOTIT e relTTnlille [Tt relTrdin[J) (I T Tirenlel101]
TE [Telie[TIAMI TTTrreneI[TT1Te relItted in tle [illeel [T nit tin[]

re[ 11t [TT [ itted tLONYSDEC [nd [T 1Tin[1Tde tle in[Mr[1[tiCh delTriled
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CelIJHIOTE [Hiln (Teldelilldel | [nltrltinl ][ teedinl /e[ [Tiltit [I[ It [e

re[T1ted tLJtle NYSDEC Relilh 8 NIt[r[[JRellTtle SiTlerlillr INRS[

OitOn t0ent 1T+ RO

PlIt-[InltrlTtitnl) Dlrinl)  [TIE-[Tnltr[[tith  Cildile  OChitlrin

in[Teltithltle enlirCnOent[ T Intr[ 1t (I e re[IInille (I re[Trdin[]

DI T Tirenle I TITE [MeleT Ol Tirenle [ TITE [Telielld tin] ildle

(IrlelJITIMe re[I1ted [TrelTired in tle [T 1f-[Thlr(TtiCh OCnit(Tinl]

'nd [dTtile [J[nlTellent [Th[]

Oler[tilh [hd Mlinten[nle [OOMIIDrin[JOUM tle LertililTte [Tlder

T e rellTThlille [Mr trlinin[] OCM RO tH (T Ch (I Te T
identi(linl] tle [TIMIinl] [ird [Teliell! [T1d ellle [Haliaeetus
leucocephalusi[ T 1den e[l1e [Aquila chrysaetos(T/[ITit-eted [II[I[ASIO
flammeusTinlttlern [lrrier [Circus hudsoniusl) [hd [I[1Tnd [Thdliler
‘Bartramia longicaudall Tl ¢ [ertilil [te [[Ider [TTTrel [tt (NI [1Ttrrenlel]
tltle Relilnh 8 NRS [litlin [he [leelJ[[t[e e entl]

RelTttin[] RelTire[Jent[T1Alllre[Ittl] [TJTE [Teliel] [IT1Tin[11de tle
MM inDin e n[TTelde T TTer[ Ttiln d[te [nd tille[GPS [TTtrdin(te ]
el ITindilid T TTerled AUOOM [ELITIdnlt [TTe GPS [TTilllle tle
rel[ [t (11t in[llde tle neltelt tltline n[[ler [nd [x[ [T TdMT Tt h [Tt

nlted [(OinCCer] thent (Thd O (ML eI THilr [T T Ter[edlidenti @ TtiCh [hd
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CIntlltinllr ) (tiln [Ttle [ITerlerlllInd tienltire [[Indditinlet /[nl]

(rllelt [Thltr[Itilh [t [ lnten[hle [Ttilitl 1]

ETIdin[T1d e[TTe[Inlttlern [(Trrier[I 1T rt-e(ted [T Thd [T 1Tnd (Thd[{lerT]

10t tnOtilde dxin0tle Gle [Title Prilelt [nelt [TIn[]leder[ 1M+ Stlte-[ilfed

tireltened [T endhlered Lird [TelielildilIITered Uitlin [n [(Ttile (ThAr[ Tt h[]

[(r[Thd (Terin[ITtr[din[JT Olinten[nle Gteltle NYSDEC Relilh 8 NRS illlle

nltilded itlin tOent[(+01 11 RICITrOTtCe dillITer[TIhd tle nelt Gte Dilllle

OrledAn [reJ[t [é[1f Qe [Thdred (TO0 et in rldi [Ix[Ind tle nelt Jillle

[TTided [ntilnl[tile t[][ITntinle [Ttilitie[1[t t[ 1t [te ill[t[nted [[Itle Reliln 8

NRSUI

I[17t Intille dlrinltle lle [Ttle Prileltl Inltler nelt [TIITId e[T1e[ Tt [nelt

HCnlrtlern [lrrier [TTit-elted [0t [T1nd [Tndliler i Tted[ [+ iln [T

tlele [(Teldelllre [TTeérled in tle Priielt [rellelTilitin[] [teedin] (e[ TTi T tle

Reliln 8 NRS [illlle nltilled [itlin tCent[+[1Tt 2T CdilI I Terl] [+

(ITer Ttiln[Thd [rilt tOnlldilt[r[Thle [Ttle nelt [rill[Jedilte [re[/t[Indtle

nelf( 1t [re 1 lere e[ Lle[Tnlrtlern [Trrier I 11t-elred (111 [T1nhd [(Thd[{ler]

Uere [een elLilitin[J] [(n[] [reedin[] [e[TTilt[] An [telllhe [IItter [1/[1JJile in

rldil TE 1] tle [T1d e[11e nelf tree[ Ind G Thdred QLtOMT0eet in rlidi[ 11T 1]

tle nelt [ nlttlern [lrrier[ 1T Ttt-elred [1Jhd [(T1Thd (Ind[HlerJJille [TTted

'nd [TTided [ntilInltile t[] [Tntinfe [Thitr[tilnh [ttt lte il rlnted [T1tle
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RelGlh 8 NRS[ Tle ne®T [t nelt treeI1JilMnlt Ce [IIr[I1Ted [hder [h[]

ArTTtrhlelnle[ T[Tt Ttiled [TItle Relilh 8 NRS[

100t tnJtile dlrintle e [T tle Prilelt (n(Jdeldlin[Tied [+ d[1]1[Ted leder I

[+ Stlte-llfed TE [Telielllrtleir (Trtlel Tt neltl tlerel I Ite dill1Tered (Jitlin

tle Pridlelt Arel[1tle CertidlTte [T IderlitlIdedlhlted [(Tent(T11 tlird [TrttC 1t

re[TrtlItlJtle CertidlIte [TIder(itle [Certilillte [[Ider [ITIMi]ediltel] Mitldn

tOent[(L[11r RIDITT+MTht[1t tle Reliln 8 NRS [Thd United Stlte JFilll [hd

[lildle Serfile (WUSF S(Tilleder 10T lfed [(TeHel Tt xrinle (I re[IlerJ[nd

trinller [(Ttle TelilenMIITCe MIMHinOinM+0 fith CertlininJtOtle lnd [T

“erelIrdedl I Telielltle dlte tle [nilJ[ Tt nelt [JITIdi[ITTered I Thditith [Ttle

CIrCITTCr [tite [Ttle tnillCITi00 e[t e GPS [TTrdinltelJ[Ttle M Ttiln[ITITtle

dilTTTer[Ttle n[Tlelllnd [(Tntl1t in[Ir[1[tiln [Title Cer[InlITin[T1Ted [it[Itle

infidentIT) [nd Gnd M CTTrCIr[0T1] OO (MTMHent CITHO t0) (IO [T (fer

identililTtiln [TItle il neltI(ndilJ[h[TinlIlh e[ [1Inltilh CTICTTT tle

OrttinMr /A0 Te (TITired JET I relTtd [(IT1MCe [elt UitlJtle [Intliner

[TIdinJtle [(Tel[dllen [nd Hlen tOINYSDEC [+ USFU S [t tle tille [Ttrih(ler 100

tle dillITeri MM ed (T Onin-CI HineMd (T Ttle CertidlIte [TIder [(IT1Ten(lte

tle M Ttln [Ttle find i1 [x[edGPS dltlIre[Trded[ detliled [TTtlTt[TTTITtle

(Tt [ TTTe[ Tt nefTit[Ten [hd (Tir[Thdin[] Thd[11Te re(tile ttle [r[T1elt [nd

[T [Thentnlted[Unle[T]tlerlile direlted [TINYSDEC [ USFJ SO Iter (I

in[Mr0tith [(TT][een [[1Elted in tle Heldtle [(Teden 1T (& [[led in [J
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(reeler[ 11 [T 1er [h ile (htilit iltrn[1T1ted t[] @eeler[Thti(it [Th (e retrieled
[TItle [ Ter [TtlTtitielT]

Q. What other matters should be included in the mitigation plan?

All Tlre [TTHITnt [(TTT1d deleMl] [ Ditilltiln [Th t[1t inl1ldel] [Thtin[] [Tr[T1T]

relJ (LTI T Ter [ITe retr[Tittin [t Jred[ e e[ Ile elé tr[ [ 1ti[n[I[nd e[Te[Jent [ITTilitiln [T
[[TTite e[ I1e nelt[nd [rltelti[n [ [IndI[r[Ihd tl e nelt ]

Q. Do you hold your opinions to a reasonable degree of scientific certainty?

All  Yelllled[l]

Q. Does this conclude your direct testimony on these topics?

Al YelTit dlelT]
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A.L.J. COSTELLO: Okay. At this point
that motion is granted and we will accept Mr.
Gravel's rebuttal testimony, as if orally given here
today and it -- the file that should be input at this
point, is entitled Applicant rebuttal testimony of

Adam Gravel. **
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Adam Gravel
Stantec

Please state your name, employer, and business address.

Adam Gravel, Stantec Consulting Services (Stantec), Inc., 30 Park Drive, Topsham, ME
04086.

What is your position at Stantec?

Project Manager.

How long have you been employed by Stantec?

| have been employed with Stantec since 2004.

Please describe your educational background and professional experience.

| received a Bachelor of Science degree in Wildlife Management from the University of New
Hampshire. | have spent the last 14 years of my career at Stantec where | have been
involved in and/or overseen the assessment of the risks to wildlife from wind energy projects.
During that time, | have managed and conducted pre-construction wildlife impact
assessments at proposed wind energy projects in the New England region, New York, and
other states. These assessments have included habitat analyses, critical issues analyses,
nocturnal migration surveys using marine radar, acoustic bat surveys, breeding bird surveys,
raptor migration surveys, eagle use surveys, and ecological community surveys. | have also
provided permitting and expert testimonial support to several New England Wind projects.
See Exhibit ____ (AG-1) which includes my resume for additional details.

Please describe your current responsibilities with Stantec.
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As a Project Manager at Stantec, | am responsible for overseeing and implementing
programs to assess the impacts of wind energy projects on birds, bats, and other wildlife.
My responsibilities include: developing wildlife assessment protocols and monitoring
programs; implementing or overseeing implementation of the assessments/monitoring
programs; serving as liaison between clients and regulatory agencies to ensure the studies
and monitoring satisfy federal and state requirements; and providing expert witness
testimony in support of projects.

Please describe Stantec and its experience in relation to avian and bat studies,
including risk assessments.

Stantec is an environmental consulting company that provides services to a variety of
sectors, including the wind industry. Between 2002 and 2018, Stantec has conducted over
400 distinct seasons of pre-construction avian and bat studies on behalf of proposed wind
projects in twelve states, from Texas to Maine, and including New York.

What are typical pre-construction surveys for wind projects?

Pre-construction surveys for wind projects typically include bird and bat surveys following
state and federal agency guidelines. Stantec maintains regular contact with State and
Federal resource agencies and seeks involvement with regional and national organizations
whose sole purpose is to better understand and minimize potential wind energy-associated
wildlife impacts. Stantec has directly participated in the development and review of proposed

guidelines and monitoring protocols sponsored by several State and Federal agencies.
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Based on the results of on-site field surveys, Stantec has also prepared screening-level
avian and bat risk assessments for a variety of wind projects and has also designed and
conducted agency-approved post-construction surveys. Stantec has completed post-
construction bird and bat mortality surveys at existing wind projects in Maine, New
Hampshire, Vermont, New York, Pennsylvania, and West Virginia. The post-construction
efforts have allowed Stantec to further refine survey methodology to provide more
comprehensive data sets to the regulatory agencies and the regulated community.

Have you previously testified before the New York State Public Service Commission
or Siting Board on Electric Generation?

No.

Have you previously served as an expert witness before any other court, agency, or
other body on the subject you plan to offer testimony on today?

Yes. | provided testimony in Docket No. 7508 (Georgia Mountain Wind Project) in Vermont,
Docket No 7628 (Kingdom Community Wind Project) in Vermont, Docket No. 2010-03
(Groton Wind Project) in New Hampshire, Docket No. 2008-04 (Granite Reliable Wind
Project) in New Hampshire, Docket No. 2011-02 (Antrim Wind Project) in New Hampshire,
and Docket No. 4886 (Bull Hill Wind Project) in Maine.

What is the purpose and scope of your testimony in this proceeding?

To sponsor certain portions of the Baron Winds Project Application or the Exhibits thereto
and to rebut certain direct testimony prepared by Michael B. Keith for the Town of Fremont

and Jenny Landry, Wildlife Ecologist, and Scott Crocoll, Wildlife Biologist, New York State
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Department of Environmental Conservation (‘NYSDEC?”), relating to potential impacts of the
Baron Winds Project on bald eagles.

Q: What portion(s) of the Application is your testimony sponsoring?

A: | am sponsoring Exhibit 22, Terrestrial Ecology and Wetlands, as it relates to the impacts of
the proposed Baron Winds Project on bald eagles as well as the reports, studies, and other
submissions on bald eagle impacts accompanying the original Application and subsequent
submissions.

Q: Were these Exhibits, Application sections, or studies prepared by you or under your
direction and supervision?

A: Yes.

Q: In your testimony, will you refer to, or otherwise rely upon, any studies, publications,
data or documents produced by persons other than yourselflyour company? If so,
please cite these sources.

A: References are provided in the corresponding Exhibits and Reports. See Exhibit__ (AG-
2) for a list of references for my rebuttal testimony.

Q: Can you summarize your testimony?

A: The risk to bald eagles at the Project is very low, even with the presence of a new nest in
the Project area. Facility components have been sited according to NYSDEC's Conservation
Plan for Bald Eagles in New York State (Conservation Plan; NYSDEC 2016) attached as
Exhibit ____ (AG-3) recommendations to avoid impacts to bald eagles ,and the evidence

does not support that the Project will take bald eagles as NYSDEC states.
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Do you agree with the statements of bald eagle occurrences in the Project area as

described on pages 8-10 of the testimony of Crocoll & Landry?

| agree generally with their statements on bald eagle occurrences from pre-construction bird
surveys conducted by Stantec, but | disagree with their use of the statement “numerous
occasions.” When considering eagle use or occurrences, it is important to consider how
frequent eagles were observed relative to the time spent looking for them. Bald eagle
occurrences observed in the Project area were documented during pre-construction bird
surveys that Stantec conducted on behalf of the Applicant.

Can you describe the eagle use surveys conducted by Stantec for the Project?

The 2013/2014 eagle use surveys conducted at the project included 36 points or observation
locations. Since the time of these surveys the project layout has reduced significantly so that
10 of the original points (2,4,5,8,6,11,10, 12, 13, and 17) or their 800-meter buffer are within
the current project area. During 2013/2014 eagle use surveys, only 15 bald eagle minutes
were observed in the current project area, and t only 1 minute was observed at a point not
within the current project boundary making this data valid for documenting use of the current
project area and assessing potential risk. Bald eagle detections in the Project area include
the following:

Eagle Use Surveys

September 2013 — September 2014 eagle use surveys were conducted at 36 points within

the larger project area totaling 19,440 survey minutes (324 hours). Based on 12 eagle
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observations, only 15 minutes (0.08 %) of the total survey minutes detected bald eagles
inside the project area and within the height of proposed turbine rotor swept area.

February — July 2017 targeted eagle use surveys were conducted over the course of six site
visits at three points nearest the active bald eagle nests in 2017 for a total of 1,080 survey
minutes (18 hours). Of the three points surveyed in 2017, only one of them (point 2) is within
the current project boundary. While the other two (points 18 and 16) are outside of the
current area. These two points are positioned between the Avoca nest and the current
project area, and if eagles from that nest were regularly using the project area they would
have been detected at these points. Only 2 bald eagle observations occurred during the
2017 survey, both at point 18, which is not within the current project boundary.

Other Bird Surveys

Fall 2013 Bird Migration Survey occurred over 5 days between sunrise and 11:30 am each
day at 18 points, and only one bald eagle was observed.

Spring 2015 Breeding Bird Surveys were conducted at 18 transects (each with 5 to 6 points
totaling 190 points). Only one bald eagle was observed over 16 days (approximately 15.5
hours) of surveys.

In summary, in nearly 400 hours of targeted eagle and other bird surveys in the Project and
surrounding areas over the course of years 2013, 2014, and 2017, only 17 eagle
observations were noted. | consider this to be very low eagle occurrence overall.

Bald eagles are found throughout the state, with over 500 nesting territories according to

NYSDEC testimony. Considering their presence throughout the state in relatively high
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numbers, we would expect to see bald eagles at almost every wind project in the state. In
fact, a review of the reports submitted in other Article 10 Proceedings shows that bald eagles
have been recorded at every project, and the eagle minutes at Baron Winds are some of the
lowest.

Notably, the Eight Point Wind Project, which is also proposed in Steuben County just south
of the Baron Winds Facility Area, reported 176 total eagle minutes and 96 exposure-minutes
among 78 bald eagle observations. The Eight Point Wind Project has not been required to
obtain a take permit for eagles despite the higher number of eagles and eagle exposure
minutes reported during surveys. In addition, NYSDEC did not require an eagle take permit
for the Cassadaga proceeding which had a similar eagle minutes to Baron Winds with 16
eagle minutes.

Does discovery of a new eagle nest near the Project change your opinions about risk
to eagles?

Eagle populations in New York have been steadily increasing (Nye 2010, NYSDEC 2016)
alongside a steady increase in operational wind projects in the state

(https://windexchange.energy.gov/maps-data/321) with no turbine related fatalities.

Attached as Exhibit ___ (AG-4) is a copy of the NYSDEC’s New York State Bald Eagle
Report (Nye 2010). One eagle fatality was described as “reportedly” occurring in the
testimony of Crocoll & Landry; however, no supporting information was provided to indicate
if this fatality was verified or if it was the result of a turbine strike or some other cause (e.g.,

vehicle collisions, electrocution, etc.). Due to the work of NYSDEC and others who
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contributed to the successful recovery of bald eagles in New York and the Northeast,
populations are not declining or static, they are increasing from year to year. The fact that a
new nest has been established since pre-construction surveys occurred is not surprising and
likely not unique to the Baron Winds Project. As a result, and to inform the Project’s BBCS,
2019 surveys are currently underway to add to our understanding of eagle use in the Project
area, but, as described in detail in Appendix 22-1 of the Application Update filed on February
15, 2019, presence of a new nest is not expected to change the conclusion of low risk.

Do you agree with the statements of bald eagle occurrences in the region surrounding
the Project area as described on pages 9-10 of the testimony of Crocoll & Landry?
Yes, | agree for the most part with these statements. However, Crocoll & Landry state,
“Within the Appalachian Plateau Ecozone in New York, the major streams and wetlands of
the Susquehanna Basin are heavily utilized and documented as eagle nesting habitat,
particularly the Cohocton River, Canisteo River, Tioga River and their associated tributaries
and wetlands (See NYSDEC-BA-5, Confidential Eagle Nest Locations, Photos and Maps).”
| do not disagree that these areas would be suitable nesting habitat. However, | do not agree
with the statement that “[tlhe areas around these rivers have also been documented as a
high-use eagle migration corridor. (See NYSDEC-BA-3, Mojica 2016).” | reviewed Mojica et
al. (2016). As | interpret the cited paper, Mojica et al. (2016) do not identify those portions of
Cohocton, Canisteo, and Tioga rivers proximal to the Project area as part of a high-use eagle
migration corridor, but rather show the important migration corridors as occurring in eastern

New York. Mojica et al. (2016) identify the region surrounding the Project area as having
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higher eagle utilization but identify the two main high-use eagle migration corridors further
east, one along the Appalachian Mountains (eastern New York) and one along the Atlantic
coast.

Do Crocoll & Landry accurately assess the potential for wind turbines to negatively
affect bald eagles, principally causing nest failure of locally nesting eagles?

No. Breeding and wintering eagle populations in New York have increased over the past 20
years from 51 nesting territories in 2000 (Nye 2010) to 522 nesting territories in 2018 as
shown in Crocoll & Landry on page 6 line 19. During this same period, installed wind
generation capacity in New York has increased by roughly 100 times from 18.2 installed
megawatts (MW) in 2000 to approximately 1,900 installed MW as of 2018

(https://windexchange.energy.gov/maps-data/321). With bald eagle nesting territories in

New York increasing concurrent with wind energy, it appears that nesting success and
productivity have been unaffected by wind energy on a statewide scale.

What about the Project’s potential impact to nests near the Project area?

At a local project scale, we do not predict that Project construction or operation will affect
nesting bald eagles because the project has been sited in accordance with the
recommendations in NYSDEC’s Conservation Plan. NYSDEC's Conservation Plan
recommends no construction of new structures within 1,320 feet of an eagle nest if there is
no visual buffer, or 660 feet if there is a visual buffer. The nearest turbines (T46 and T81)
are approximately 3,700 feet (0.7 miles) from the newly identified nest in the Town of

Wayland. This is greater than two times the distance that NYSDEC recommends for avoiding

10
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disturbance to nesting eagles. The proposed alternative collection route that is nearest to
the nest is less than 1,000 feet from the nest, but greater than 800 feet from the nest. As
the lines in this area are proposed to be installed underground, there will be no structures
located within either 1,320 nor 660 feet from the nest, and project component locations
comply with NYSDEC'’s Conservation Plan recommended setbacks. Further, the Applicant
has proposed a preferred alternative to this route which is located more than 1 mile from this
nest.

Can you generally describe the location of the newly identified nest?

While NYDEC'’s Conservation Plan recommendations are largely intended to provide
appropriate setbacks from eagle nests to avoid disturbance impacts, it is important to
characterize this new nest location and place its location in context. The nest is already
subject to significant human disturbance in proximity to the nest and not in a secluded area
where human encroachment would be of concern. The nest is in a small stand of trees
located between open water area/stream and a state route that experienced 1,501-4,000
vehicles per day in 2015 (according to the New York State Traffic Data Viewer). The nest is
approximately 75 feet from the road. The stand of trees contains a small impounded area,
which we understand contains stocked common carp. A quarry operation is located
immediately across the road from the nest (within approximately 200 feet), and a parking
area/road pullout is located adjacent to the nest site. This site is likely subject to moderate
levels of human intrusion, and the eagle pair that uses this nest does not appear to be easily

disturbed by human intrusion. The stocked pond likely serves as a significant attractant and

11
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may be the primary driver for establishment of a nest in an area that otherwise appears to
be undesirable.

Has Stantec conducted post-construction eagle use surveys with eagles’ nests
present near wind facilities at other locations?

Yes. Further, and directly related to potential effects of nearby turbines on eagle behavior
and nest failure, Stantec conducted post-construction eagle use surveys at the Rollins and
Oakfield Wind Projects in Maine. Each of these projects has an eagle nest less than 1 mile
from turbines. At both projects, the eagle nests were active, and in the case of the Rollins
Project, the eagle nest was successful and produced one young. The nest near the Oakfield
project was occupied during aerial nest monitoring, but additional flights to determine
productivity were not conducted. At both projects, the presence of wind turbines did not
appear to affect nesting activities by eagles and no collision impacts occurred (Stantec 2012,
2016). See Exhibit ___ (AG-5).

Do Crocoll & Landry on pages 11-12 of their testimony accurately assess the potential
for wind turbines to negatively affect bald eagles, principally resulting in bald eagle
collisions with wind turbines?

No. NYSDEC provided references related to eagle fatality from operational commercial wind
energy projects in the U.S., and their own references show a very low probability of eagle
take in the eastern U.S. as a result of turbine collision. Only two bald eagle fatalities have
occurred at operational commercial-scale wind energy projects in the eastern U.S. (Kritz et

al. 2018); one reportedly from New York as cited in Crocoll and Landry’s testimony, but they

12
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did not provide any supporting information to indicate if this fatality was verified or if it was
the result of a turbine strike or some other cause (e.g., vehicle collisions, electrocution, etc.)
The other fatality occurred at a project in North Carolina (Kritz et al. 2018). One possible
explanation of such low bald eagle mortality, according to Pagel et al. 2013, is that bald
eagles may be less vulnerable to collision. NYSDEC cited this same reference in their
testimony, and | agree. This may be because they have been shown to exhibit avoidance
behaviors when encountering wind turbines.

As described previously, Stantec has conducted post-construction eagle monitoring at two
operational wind power facilities in Maine, each with an active eagle nest within 1 mile of
operating turbines; the Oakfield and Rollins Wind Projects. During 3 years of monitoring at
both sites, eagles entered the facility area, but eagle fatalities were not detected during
fatality monitoring. Bald eagles were observed to continue to use the facility area at both
sites during operations and exhibited successful avoidance of collision with turbine
structures at different distance scales when their flight paths entered turbine areas. Not only
did eagles continue to use the facility area, monitoring documented nesting activity at both
nest sites adjacent to these projects. The Oakfield Project has been operating since 2015
and the Rollins Project since 2011, and no eagle impacts have been documented.

Based on the setback distances of project infrastructure to eagle nests and use of the
project area by eagles found during pre-construction surveys, would you expect the

construction and operation of the project to impact foraging efficiency?
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On pages 11-12 of their testimony, Crocoll & Landry discuss the Project’s potential to have
operational impacts to bald eagles related to reduced foraging efficiency and collision. Based
on past eagle use surveys at the Project and such low use by eagles, we do not expect the
project to be attractive to bald eagles for foraging. It is reasonable to assume that the pair at
the new nest may be foraging in Neils Creek. The nearest turbine to Neils Creek at any point
is more than 0.25 miles. The suggestion that these new eagles would navigate the turbines
to forage at either the Cohocton or Canisteo rivers is speculative and not supported by any
evidence in the testimony. It is also possible they would navigate Neils Creek to access other
larger rivers rather than commuting across uplands. It is also possible that the eagle pair
would forage locally, taking advantage of the common carp resource in the impounded pond.
Researchers in the Pacific northwest found breeding adult bald eagles traveled relatively
short distances each day during the breeding season, i.e., less than 5 miles (Kralovec 1994,
Wheat et al. 2017). | am not aware of similar data available for the northeast, but it is highly
likely that commuting distances are related to prey accessibility (Hunt et al.. 1992), and there
is no reason to presume that the new nest pair and any fledglings would have to travel to
either the Cohocton or Canisteo rivers to forage. A fledgling bald eagle’s range during the
nesting period may only extend up to 0.25 miles from the nest site (according to USFWS
National Bald Eagle Management Guidelines, dated May 2007). With the nearest turbine to
the nest being approximately 0.7-miles, the Project turbines are outside of the generally

expected range of the eagle fledglings.
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On Page 12 of Crocoll and Landry they described activities that caused bald eagle
mortality between 2000 and 2017. Do you agree with how they characterized these
causes?

No. While | don't disagree with the causes of bald eagle mortality in New York or the leading
cause being blunt trauma, | disagree with how wind energy was characterized in this context.
While it is true that bird mortality would be considered blunt trauma if colliding with a wind
turbine, the data presented in Exhibit NYSDEC-BA-4 show that the majority of blunt trauma
mortality of eagles is from motor vehicles or trains. This exhibit also shows that more bald
eagle fatalities have occurred from intentional shootings in New York State than from turbine
strikes at all wind projects in the eastern U.S. combined. The bald eagles in the Project area
are more at risk from vehicle strikes and other human induced cause (indirectly from
ingesting lead shot and directly from intentional shooting) than from collisions with the
turbines.

Do you agree with Crocoll and Landry that long-term impacts of wind energy on bald
eagle is understudied?

No. While | am not aware of site-specific studies similar to what Crocoll and Landry describe
on lines 16-21 on page 12 and lines 1-13 on page 13 of their testimony, the fact that bald
eagle populations have continued to increase alongside an increase in wind energy in New
York and the northeast without a corresponding increase in turbine related mortality,
suggests that bald eagle persistence is not affected by wind energy. Additionally, | do not

agree that long-term post-construction monitoring, outside of the standard 2 to 3 years of
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post-construction monitoring, is needed to account for annual fluctuations in populations or
to sufficiently evaluate the long-term direct and indirect impacts to breeding and wintering
birds as a result of wind energy because impacts to bald eagles from wind energy have been
shown to be so low. Further, these studies are difficult to conduct on a site-specific scale
because there are a large number of factors outside of a wind energy project that could
affect eagle populations (i.e., weather, winter habitat, other sources of direct mortality).
Rather than long-term monitoring at a wind project, time and money are likely better spent
focusing on offsetting the seemingly high level of statewide mortality of bald eagles in New
York from other sources as shown in Exhibit NYSDEC-BA-4 of Crocoll and Landry’s
testimony.

In addition to formal post-construction monitoring, the Applicant will conduct incidental
carcass monitoring for the life of the Project through a Wildlife Incident Reporting System
(WIRS) implemented by the O&M employees working onsite. The WIRS is a protocol by
which employees working at and operating the Project record birds and bats they find
incidentally at the Project. Under the WIRS, Project O&M employees are given standardized
procedures to implement after discovery of dead or injured birds or bats in the Project area.
Project O&M employees will document any incidents on a datasheet, and this information
will ultimately be provided to the relevant agencies, as required.

Based on your experience with designing post-construction monitoring studies for
operational wind power facilities, how should the Applicant plan to conduct

monitoring at the proposed Project?
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On page 13 of their testimony, Crocoll & Landry state wind energy projects permitted to
affect state-listed species should have post-construction monitoring plans that include
multiple years of monitoring over the life of the project to evaluate the long-term
consequences of effects to listed species, such as mortality and displacement. The Applicant
is committed to monitoring the Project post-construction as described in NYSDEC'’s 2016
Guidelines. The Applicant will work with NYSDEC to develop a suitable post-construction
monitoring plan for birds and bats, including bald eagles.

Pagel et al. (2013) suggest that bald eagle fatalities are likely to be higher because the
records are from incidental discoveries. However, detecting bald eagle carcasses is not
difficult for two reasons; 1) they are large and very visible, even in obstructed terrain, and 2)
large raptor carcasses have high persistence (Hallingstad et al. 2018). This is likely because
they decompose very slowly and are not often scavenged. This would tend to promote
discovery during standard searches and incidentally. Therefore, long-term standardized
carcass searches may not be necessary to monitor bald eagle fatalities. Instead this can be
accomplished using operations staff who regularly make turbine visits to scan roads and
pads for bald eagles. These individuals can be easily trained to have a suitable search image
that would readily aid in the detection of such a large carcass as a bald eagle.

Does the take estimate provided in the Crocoll & Landry testimony align with your
opinion on the Project’s potential take of bald eagles?

No. On page 17 Lines 19-20 and page 18 lines 2-9 of their testimony, Crocoll & Landry

estimate “approximately 41 BAEA could be lost over the 30-year life of this project.” This is
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derived using large assumptions. They assume that the project will result in annual nest
failure at the new nest (1.3 fledglings per year for 30 years = 39 eagles) and directly take 2
eagles as they fly through the project area. NYSDEC has provided no direct support for their
assumption of the direct take of 2 eagles. Crocoll & Landry base their take of 39 eagles on
the spatial relationship of the new nest, proposed turbines, and “likely” foraging areas such
as the Cohocton River, yet they admit they do not have data to support this. This assumption
suggests that the failure of this nest would mostly likely be from either disturbance or direct
mortality to fledglings, both presumably from the Project, and this would continue for the life
of the Project. This life-of-Project cumulative effect is based on the assumption that the pair
would continue to use a nest that fails every year.

Bald eagles show a range of sensitivity as measured in several studies (Stalmaster and
Newman 1978, Fraser et al. 1985, Buehler et al. 1991c, McGarigal et al. 1991). Historically,
bald eagles have been shown to avoid nesting, foraging, and roosting in areas of high human
activity (Andrew and Mosher 1982, Livingston et al. 1990, Buehler et al. 1991¢, McGarigal
et al. 1991, Chandler et al. 1995b). However, evidence also suggests this sensitivity varies
among individuals, and some pairs are less sensitive and successfully nest near human
activity. Given the disturbances that preexisted establishment of this nest the pair is not
likely to exhibit high sensitivity. As discussed previously, the nest is located on a relatively
busy state highway, across from a commercial mining operation, and next to a vehicle pull-
out/parking area. Conversely, there are considerable data that show bald eagles tolerate

people climbing up into an active nest to band eaglets with no survivorship consequences
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over successive years (Grier 1969, Fraser et al. 1985, Anthony et al. 1994). Researchers
did not find that aircraft and helicopters used to survey nests contributed to nest failure even
though birds exhibited agitation (Fraser et al. 1985, Watson 1993). The possibility of nest
failure as a result of construction and operation of the project is very low because project
construction and operations adhere to NYSDEC'’s setback recommendations found in
NYSDEC's Conservation Plan and will occur more than 1,320 feet of any eagle nest (actually
more than 0.7 miles from the new nest), making any kind of disturbance unlikely.

Does the Project, as proposed, adequately avoid and minimize impacts to bald
eagles?

Yes. The Applicant is committed to avoiding and minimizing potential effects to bald eagles.
The Applicant has already implemented avoidance measures in project design, and the
proposed minimization measures are sufficient based on what we understand about risks to
bald eagles, as follows:

The Project design meets or exceeds the NYSDEC’s recommended setback distances as
described in the Conservation Plan. No turbines or other project infrastructure are proposed
within 0.25 mile of any eagle nest.

The pre-construction data showed very low eagle use in the Project area.

There have been very few bald eagle fatalities as a result of collisions with wind turbines in
the northeastern U.S.

With regard to bald eagles, does the Applicant propose to conduct adequate post-

construction monitoring to address Project operations?
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Yes. The Applicant is proposing to conduct post-construction wildlife monitoring that will
include direct fatality studies. The details of the post-construction studies will be described
in a post-construction monitoring and adaptive management plan based in part on
NYSDEC's June 2016 Guidelines for Conducting Bird and Bat Studies at Commercial Wind
Energy Projects (June 2016 Guidelines). The work plan will be developed through
consultation with the NYSDEC, DPS, and USFWS and approved before the start of Project
operations.

Has the Applicant already implemented measures to avoid and minimize effects to
bald eagles?

Yes. The Applicant has already implemented measures to avoid impacts to bald eagles
through reduction in the number of turbines that occurred prior to the application, particularly
in removing turbines proximal to previously identified nests, and by designing the Facility in
compliance with NYSDEC'’s 2016 Guidelines. In addition, the Applicant is developing a Bird
and Bat Conservation Strategy that will meet the requirements of that described in the
USFWS voluntary Land-based Wind Energy Guidelines (LWEG; dated March 23, 2012).
The Applicant will also implement the Avian Power Line Interaction Committee (APLIC)
standards on Project collector and project transmission lines to minimize the incidences of
eagle electrocutions.

Have you reviewed the Certificate Conditions proposed by NYSDPS and NYSDEC in

this matter related to avian species?
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Yes. It should be noted that NYSDEC’s conditions vary considerably from the conditions
proposed by NYSDPS in this matter. Generally, the Applicant agrees with NYSDPS'’s
proposed conditions related to avian species, with the exception of the preparation of a Net
Conservation Benefit Plan as explained above. | recommend that the Siting Board adopt
the conditions as proposed by NYSDPS, nevertheless | will provide comments to the
conditions proposed by DEC, and have prepared a redline of DEC’s conditions consistent
with my comments which | have attached as Exhibit ___ (AG - 6).

DEC Proposed Condition: “No turbines or other project infrastructure will be placed within
one quarter (1/4) mile of any eagle nest. If it is necessary and unavoidable that some project
components must be placed within 4 mile of an eagle nest, then all ground disturbance, tree
clearing, construction, restoration and maintenance activities occurring within 660 feet of an
eagle nest must occur only between October 1 and December 31. Any areas where
disturbance or construction will occur within % mile of a nest that is not obscured from the
nest by an adequate visual barrier must also occur only between October 1 and December
31

Response: This condition should allow for deviation from the condition with approval from
NYSDEC and NYSDPS. There may be situations were an eagle nest is found to be
abandoned or inactive in the year where construction is proposed. In those cases the
condition would be unnecessary. The Applicant should be able to work with NYSDEC and
NYSDPS to determine if deviation from the condition is permissible based on the status of

any nest at the time of the proposed activity.
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DEC Proposed Condition: “A final Net Conservation Benefit Plan (NCBP) shall be filed at least
90 calendar days before the start of Project construction. The NCBP shall be prepared in
consultation with NYSDEC and USFWS, and the NCBP must be approved by NYSDEC prior to
filing. The NCBP must meet the requirements of 6 NYCRR Part 182. At a minimum, the NCBP
shall contain the following:

a. A demonstration that the mitigation actions described in the NCBP will result in a

positive benefit to BAEA species and not just an offset for any potential take of

individuals;

b. Adaptive management options and next steps to be implemented if the permitted

level of take is exceeded; and

c. A demonstration of the Applicant’s financial capability and commitment to fund and

execute such mitigation options, management, maintenance and monitoring for the 35-

year life of the Project.”
Response: As indicated above, this project is unlikely to take bald eagles and therefore
Part 182 would not apply. However, to the extent the Siting Board were to agree with
NYSDEC and adopt their condition, the Applicant will need time to work with NYSDPS and
NYSDEC to develop an appropriate NCBP. Therefore, this condition should allow for the
filing of the NCBP no sooner than 6 months after certification of the Facility. This is
consistent with the condition at the Cassadaga proceeding and allows all parties enough
time to prepare, review and approve the plan. The condition should also reflect that the life

of the Project is 30-years.
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DEC Proposed Condition: “During construction, the onsite environmental monitors and
environmental compliance manager identified in the Environmental Compliance Manual
shall be responsible for recording all occurrences of TE species. All occurrences shall be
reported in the biweekly monitoring report submitted to NYSDEC and shall include the
information described below. If a TE avian species is demonstrating breeding behavior it
must be reported to the NYSDEC Region 8 Natural Resource Supervisor (NRS) within
twenty-four (24) hours.

Response: Twenty-four (24) hours is a very short period of time to confirm behavior and
report. The Applicant recommends allowing for forty-eight (48) hours, which is consistent
with the reporting conditions in the Cassadaga proceeding. This response applies to other
conditions proposed by DEC that also have twenty-four-hour reporting requirements.

DEC Proposed Condition: “If, at any time during the life of the Project, another nest of a
bald eagle, or a nest of a northern harrier, short-eared owl! or upland sandpiper is located,
orif any of these species are observed in the Project area exhibiting breeding behavior, the
Region 8 NRS will be notified within twenty-four (24) hours of discovery or observation, and
prior to any disturbance of the nest or immediate area around the nest, or area where
eagles, northern harriers, short-eared owls or upland sandpipers were seen exhibiting any
breeding behavior. An area one quarter (1/4) mile in radius from the bald eagle nest tree,
and six hundred sixty (660) feet in radius from the nest of northern harrier, short-eared owl

and upland sandpiper, will be posted and avoided until notice to continue construction at that
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site is granted by the Region 8 NRS. The nest(s) or nest tree(s) will not be approached under
any circumstances unless authorized by the Region 8 NRS.”

Response: DEC has not provided any support for the radius recommendations for northern
harriers, short-eared owls, or upland sandpipers and why this distance needs to be greater
than the distance for other threatened and endangered species which NYSDEC
recommends is five hundred (500) feet. Five hundred feet is protective for northern harriers,
short-eared owls, and upland sandpipers and is consistent with the Cassadaga Order. In
addition, the recommendations for Bald Eagles should be consistent with DEC’s own
guidance and state setbacks of 660 feet if a visual buffer exists and %4 mile if no visual buffer

is present.

Town of Fremont

Q:

Can you address the statement in Michael B. Keith’s testimony that there is an
eagle’s nest/sighing near the reservoir in the Town of Fremont?

The Applicant is unaware of the “recently noted” eagle’s nest sighting “near the reservoir” in
the Town of Fremont. The Fremont reservoir is over a mile from the Project, and as
discussed above, impacts to bald eagles at that distance are not expected, a new nest more
than a mile from the Project would not change the impact assessment for the Facility. The
Applicant has agreed to a Certificate Conditions regarding the discovery of bald eagle nests
within the Facility.

Does this conclude your testimony?

Yes.
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A.L.J. COSTELLO: During the beginning
of the evidentiary hearing, we’ve had a more formal
process of accepting pre-filed testimony and we’ve
truncated that process, pursuant to a memorandum that
we sent out, earlier in -- in the case and I Jjust
want to -- just for the clarity of the record, I want
to read into the record what that process is that
we’ve been following. So, here I go.

Upon a witness being called to the
stand, the examiners will swear in a witness. The
next step usually would be for the offering party to
ask the witness a series of introductory questions
about the pre-filed testimony, to move the pre-file
testimony into evidence, as if given orally, to ask
the witness a series of introductory questions
regarding sponsor’s exhibits and to make the witness
available for cross-examination.

For this hearing it will be presumed
that each witness, 1, has prepared his or her own
pre-filed testimony, or had it prepared under his or
her own direction. 2, if asked at the hearing, the
questions contained in his/her -- or her pre-filed
testimony would give answers that are the same as the

answers given in the pre-filed testimony. 3, has
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prepared his or her own sponsored pre-filed exhibits,
or had them prepared under his or her own direction.
And 4, believes the information contained in his or
her sponsored pre-filed exhibits, to be true to the
best of his or her knowledge.

Unless 1 or more of these
presumptions, is -- is incorrect, the only
introductory question the offering party should pose,
if necessary, is whether the witness has any
substantive corrections to make to the pre-filed
testimony and/or exhibits.

So, that is the process that we have
been following after the first few witnesses were
examined.

Before we get to the next witness, I
just want to alert the people that are in the
audience, the -- my understanding is that the
Applicant, for our next witness, does not intend to
quest -- question information that is confidential.
However, the answers that the witness gives may
involve confidential information.

If that is the case, the witness is
going to alert us to that fact and unfortunately, we

will have to ask you to step out for those portions
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of the testimony.

So, with that, we would like to call
Mr. Miguel Moreno-Caballero.

MR. MORENO-CABALLERO: Yes.

A.L.J. COSTELLO: Please stand.

MR. MORENO-CABALLERO: Yes.

A.L.J. COSTELLO: State your name and
business address, for the record.

MR. MORENO-CABALLERO: Miguel Moreno.
I work for D.P.S., at 1 Empire Plaza, Albany, New
York.

A.L.J. COSTELLO: Okay. And would you
raise your right hand?

Is the testimony -- do you swear or
affirm, that the testimony you will provide, is the
truth?

MR. MORENO-CABALLERO: I do.

WITNESS; MIGUEL MORENO-CABALLERO;
Sworn

A.L.J. COSTELLO: Okay. Thank you.

THE WITNESS: (Moreno-Caballero)
You’re welcome.

A.L.J. COSTELLO: Please --.

DIRECT EXAMINATION
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submitted?

ready.

to
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BY MS. BEHNKE:

Q.

A.

Q.

Q.

A.

Mr. Moreno-Caballero, may we
Moreno, for short, just --
(Moreno-Caballero) Sure.

-— to —-

Yes.

-— for speed of getting through -

Yes.
-—- the --

Yes.

A.L.J. COSTELLO: Okay.

BY MS. BEHNKE: (Cont'g.)

Q.

-—- the testimony.

Do you have any substantive

the

MS.

testimony, before you today, that

(Moreno-Caballero) No.

-- that you submitted -- pre-

No.

BEHNKE: Okay. The witness is

A.L.J. COSTELLO: Okay.
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MS. BEHNKE: That's it for me.

A.L.J. COSTELLO: We will accept the
pre-file testimony of Miguel Moreno-Caballero, as if
orally given here today and the files that should be
input at this point are D.P.S. Direct Redacted
Testimony of Miguel Moreno-Caballero and D.P.S.
Direct Confidential Testimony of Miguel Moreno-

Caballero. **
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Will you please state your name, employer, and
business address?

My name is Miguel Moreno-Caballero and I am
employed by the New York State Department of
Public Service (DPS or the Department), located
at Three Empire State Plaza, Albany, New York,
12223.

Mr. Moreno what is your position at the
Department?

I am a Utility Engineering Specialist 3
(Acoustics) in the Environmental Certification
and Compliance section of the Office of
Electric, Gas and Water (Staff).

Please summarize your educational background and
professional experience.

I attended the Pontifical Xaverian University in
Bogota, Colombia and received a Bachelor of
Science degree in Civil Engineering in 1986.
Thereafter, I continued my education at
Universidad del Norte in Barranquilla, Colombia
and graduated with a Masters in Business

Administration in 1992. I have accumulated more
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than 20 years of experience in the field of
acoustics and noise control. I owned and
operated my own business in Colombia, South
America for about 13 years, where I worked as an
acoustical consultant and acoustical contractor.
I designed and built noise abatement solutions
for emergency generators, industrial machinery,
HVAC equipment, and interior acoustical designs
for indoor spaces. I obtained extensive
experience in noise control including noise
surveys and computer simulations of aircraft
noise for two international airports.

After my arrival to the United States, I
was employed as a Senior Acoustical Consultant
by an acoustical consultant firm in Washington
D.C., from October 2005 until May 2008. There,
I analyzed sound surveys and performed computer
noise modeling for roadways and highways and
designed mitigation measures such as barriers
and selected building envelope specifications
for environmental noise control. I also

designed noise control solutions for mechanical
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equipment and interior acoustics for indoor
spaces for a variety of projects. From May 2008
to June 2009, I was employed by an acoustical
consultant company in Manhattan and worked for
several acoustical and noise control projects
including data centers and corporate projects.
I joined the Department in November 2013.
My duties include reviewing Public Service Law
(PSL) Article VII and Article 10 pre-
applications, applications, environmental noise
assessments, noise surveys and mitigation
measures. I also review sound collection
protocols and witness sound measurements to
ensure compliance with Certificate Conditions.
I am a full-member of the Institute of Noise
Control Engineering and an Associate member of
the Acoustical Society of America.
Mr. Moreno, which projects have you reviewed
under PSL Article 10 and Article VII
regulations?
Under Article VII regulations, I have reviewed

the applications for the following certified
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cases: New York Power Authority, Case 13-T-0515;
DMP New York, Inc., Williams Field Services
Company LLC, Cases 13-T-0538 and 13-T-0350; PSEG
Power New York, Inc. Case 15-F-0040; and
Consolidated Edison Company of New York, Inc.,
Case 13-T-0586. Although currently pending or
uncertified, I also reviewed environmental noise
assessments for the following Article VII
projects: West Point Partners LLC, Case 13-T-
0292; Poseidon Transmission, LLC, Case 13-T-
0391; In the Matter of Alternating Current
Transmission Upgrades - Comparative Proceeding,
Case 13-E-048; Vermont Green Line Devco, LLCI,
Case 16-T-0260; and Niagara Mohawk Power
Corporation, Case 15-T-0305. I am currently
working on numerous PSL Article 10 proceedings
(and some potentially affiliated Article VII
filings) regarding wind generating facilities at
various stages including the following projects:
Cassadaga Wind, LLC, Case 14-F-0490 already
certified by the New York State Board on

Generation siting and the Environment (Siting
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Board); Lighthouse Wind, LLC, Case 14-F-0485;
Baron Winds, LLC, Case 15-F-0122; Bull Run
Energy, LLC, Case 15-F-0377; Eight Point Wind,
LLC, Case 16-F-0062; Atlantic Wind, LLC -Deer
River, Case 15-F-0267; Canisteo Wind Energy,
LLC, Case 16-F-0205; Case 16-F-0267;; Number
Three Wind LLC, Case 16-F-0328;; Heritage Wind
LLC, Case 16-F-0546; Bluestone Wind, LLC, Case
16-F-0559; Alle-Catt Wind Energy, LLC, 17-F-
0282 and Atlantic Wind, LLC, -Mad River-,Case
16-F-0713. I am also assigned on multiple PSL
Article 10 proceedings (and some potentially
affiliated Article VII filings) regarding solar
generating facilities at various stages
including the following projects: Mohawk Solar,
LLC, Case 17-F-0182; Hecate Energy Albany 1, LLC
and Hecate Energy Albany 2, LLC, Case 17-F-0617;
and Hecate Energy Greene County 1, LLC, Hecate
Energy Greene 2, LLC, and Hecate Energy Greene
County 3, LLC, Case 17-F-0619.

Are you sponsoring or relying upon any other

exhibits?
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1 A. Yes. I am sponsoring Exhibit (MMC-1); through
2 Exhibit (MMC-13).

3 Q. Please briefly describe those exhibits.

4 A. Exhibit (MMC-1) contains the document entitled
5 “Guidelines for Community Noise,” World Health

6 Organization, 1999 (WHO 1999), which I will

7 refer to as “WHO-1999.”

8 Exhibit (MMC-2) contains a link to download the

9 document entitled “Guidelines and

10 Recommendations,” which I will refer to as “WHO-
11 2009.”

12 Exhibit (MMC-3) contains an executive summary of the
13 most recent guidelines from the World Health

14 Organization (WHO) regional office for Europe

15 entitled “Environmental Noise Guidelines for the
16 European Region,” published in October 2018,

17 which I will refer to as “WHO-2018-ES.”

18 Exhibit (MMC-4) contains the most recent guidelines
19 from the WHO regional office for Europe entitled
20 “Environmental Noise Guidelines for the European
21 Region,” published in October 2018, which I will
22 refer to as “WHO-2018."
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Exhibit (MMC-5), contains a study entitled

“Massachusetts Study on Wind Turbine Acoustics.
Prepared for: Massachusetts Clean Energy Center
and Department of Environmental Protection.
Submitted by RSG Inc. Report 2.18.2016,” which I
will refer to as the “MA-STUDY-2016"” in my

testimony.

Exhibit (MMC-6) contains my notes on Figure 26, page

69 of the MA-STUDY-2016.

Exhibit (MMC-7) contains a Sound Testing Compliance

Protocol that I have developed and am proposing
for this Project which I will refer to as “DPS-

Protocol.”

Exhibit (MMC-8) contains Table 2 of a reference

called “Percentiles of Normal Hearing-Threshold
Distribution Under Free-Field Listening
Conditions in Numerical Form.” Kenji Kurakata,
Tazu Mizunami, and Kuzama Matsushita. Acoust.
Sci. & Tech. 26, 5 (2005), which I will refer to

as “KURAKATA-2005."

Exhibit (MMC-9) contains a drawing showing the

turbines proposed for this Project and the
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1 locations of non-participating residences

2 differentiated to indicate the non-cumulative
3 mitigated short-term noise levels reported in
4 the Application.

5 The Certificate Conditions that I am proposing on

6 noise and vibration are contained in Exhibit
7 (SSP-2) which contains all Staff-Policy Panel
8 sponsored Certificate Conditions for this

9 Project.

10 Exhibit (MMC-10) contains an alternative to the

11 certificate conditions on noise and vibration
12 for this Project that I am presenting for

13 consideration, including both a redlined and a
14 clean version.

15 Exhibit (MMC-11) contains a redlined comparison

16 between the certificate conditions proposed by
17 the Applicant and the Certificate Conditions
18 imposed by the Siting Board in Case 14-F-0490.
19 Exhibit (MMC-12) contains a drawing showing the
20 turbines proposed for this Project and the
21 locations of non-participating residences
22 differentiated to indicate the cumulative
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mitigated short-term noise levels reported in

the Application.

Exhibit (MMC-13) contains my preliminary comments

and edits on the protocols presented in the
Application.

Mr. Moreno, what is your role under PSL Article
10 regulation review?

Under Article 10, my duties include the review
of preliminary scoping statements, stipulations
and applications as they relate to the noise
assessments and avoidance or minimization of
environmental noise impacts from major electric
generation facilities. My role regarding wind
generating projects consists of the review of
sections of the Application related to noise
impact assessments from construction and
operation of the facilities, which includes pre-
construction ambient noise surveys, analysis of
existing or potential future prominent tones,
noise modeling parameters, assumptions and
results, amplitude modulation, low-frequency

noise, infrasound, potential for hearing damage,
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indoor and outdoor speech interference,
interference with the use of outdoor public
facilities and public areas, community complaint
potential or annoyance, and the potential for
interference with technological, industrial or
medical activities that are sensitive to
vibration or infrasound. In addition, my role
also includes the review of applicable noise
standards and guidelines, local regulations on
noise, design goals for the facilities, noise
abatement measures, complaint and resolution
plans for noise from construction and operation
of the Facility, and proposed post-construction
noise evaluations and compliance for conformance

with Certificate Conditions.

Why is the noise expected to be generated from
the Baron Winds LLC Facility (Facility or
Project) an important issue for the Siting Board
to consider in this proceeding?

Public Service Law §164 and the implementing
regulations at 16 NYCRR §1001.19, require an

applicant for a Certificate of Environmental

10
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Compatibility and Public Need (Certificate), to
provide certain information concerning the noise
and vibration impacts of the construction and
operation of a facility. 1In addition, the
various noise levels expected from a major
electric generating facility, including a wind
generating facility like this Project, are
important factors in determining the nature of
the probable environmental impacts of the
construction and operation of the proposed
facility and whether it avoids or minimizes
environmental impacts to the maximum extent
practicable.

Can you please describe the different labels
such as Leq, and the Lgg, often used to describe
noise levels?

Noise levels frequently fluctuate over a wide
range and over time, so different sound
descriptors have been developed to describe
sound pressure levels over a period of time.
The “Leqg” 1is the equivalent-continuous sound

pressure level of a noise source. It is the

11
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single sound pressure level that, if constant
over a specified time period, would contain the
same sound energy as the actual monitored sound
that varies in level over the measurement
period. Guidelines for noise are sometimes
expressed in terms of maximum noise levels
specifying the period of time over which the
measurements are taken. For example, 45 dBA Leg
(8 hours) means that the noise levels evaluated
during 8 hours have an energy average equivalent
to a constant level of 45 dBA.

What is a percentile level?

The Ln is the percentile level, where n is any
number between 0 and 100. The number designated
by n corresponds to the percentage of the
measurement time period by which the stated
sound level has been exceeded. (James P. Cowan,

Handbook of Environmental Acoustics, J. Wiley

[1994], p. 41). For instance, the L90 is the
sound level that is exceeded 90 percent of the
time, usually regarded as the “residual level”

or the background noise without the source in

12
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question or discrete sound events (Cowan, p.
41) .

What does the designation “dBA” Mean?

“dB” is a designation for “decibel” which is
equivalent to a tenth of a “Bell” (a unit named
after Alexander Graham Bell). A Bell is too
large to describe the acoustic environment and
for that reason was broken into tenths or
“decibels.” (Cowan, p. 41). The “A” letter after
the “dB” designation denotes one of the most
common weighting networks in acoustics and noise
control. The human ear does not sense all
frequencies in the same manner, and the human
ear does not hear sounds at different
frequencies the same way a typical microphone in
a sound level meter does. (Cowan p. 36). For
that reason, the “A-weighted” scale was
developed and is comprised of a series of
corrections applied to the sound levels measured
by a sound level meter at all frequencies of the
human audible spectra to resemble human hearing.

(Cowan p. 31). Although the normal hearing range

13
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in humans goes from 20 Hertz up to 20,000 Hertz,
humans are more sensitive to sound with
frequencies between 200 Hertz and 10,000 Hertz
(Cowan p. 36) and for that reason the greatest
corrections are applied to the low frequencies.
(e.g. minus 57 dB at 16 Hertz). 1In addition, we
hear the sound levels between 500 Hertz and
4,000 Hertz similar to the way it is perceived
by a sound level meter microphone and for that
reason the corrections are lower ranging from
minus 3.2 dB at 500 Hertz up to 1.0 dB at 4,000
Hertz. After all corrections are applied to each
frequency sound level, the individual
contributions to the dBA level are added up and
the result is noted as “overall,” “broadband”
“dBA” or “dBA-weighted” noise level.

Does the proposed Project avoid or minimize the
adverse environmental noise impacts to the
maximum extent practicable?

No. I believe that potential adverse
environmental noise impacts from operation of

the facility have not been avoided or minimized

14
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to the maximum extent practicable. Forecasting
of operational noise levels from the Project
only shows conformance with relevant criteria if
noise reduction operations (NRO’s) on the wind
turbines are incorporated in the computer noise
modeling during the design phase. Should actual
sound levels exceed relevant criteria at the
most potentially impacted noise receptors after
a project is built, the room for increasing
noise reduction operations further may be
limited and it will reduce power generation. 1In
addition, I recommend that the Project should be
evaluated not only based on its sound impacts on
sensitive noise receptors but more importantly
in a cumulative basis with the interaction of
noise emissions of the adjacent operational
Cohocton Generating Facility. Sound impacts are
greater when they are evaluated in conjunction
with the noise emissions from the existing
facility. 1In addition, I do not find the
Certificate Conditions proposed by the Applicant

and the protocol for post-construction

15
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evaluations to be appropriate for this Project.
Please explain your general impressions of the
Certificate Conditions proposed in the
Application for this Project.

I find that the Application Certificate
Conditions proposed for Baron Winds have many
issues that are similar to those litigated and
ultimately decided by the Siting Board in Case
14-F-0490 Cassadaga Wind LLC. For this reason,
I may not reiterate many of those issues but
will compare how the Certificate Conditions
proposed by the Applicant for Baron Winds LLC
compare with the Certificate Conditions imposed
by the Siting Board for Cassadaga Wind LLC. To
illustrate the similarities and to expedite
review, I have provided a redlined tracked
comparison between the approved Certificate
Conditions for Cassadaga Wind and those proposed
by Baron Winds, which is included in my
testimony as Exhibit MMC-11.

Please explain the results of sound impacts

included in the most recent Application

16
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Supplement dated February 1st, 2019.

The Application has proposed a short-term design
goal of 45 dBA Leq for all non-participating
residences and cabins. According to the
supplemental information, the new design
complies with that limit for nonparticipating
residences and cabins. However, I note that to
comply with that goal, two turbines needed to be
turned-off from the computer noise modeling and
Noise Reduction Operations (NRO’s) on several
turbines have been needed to be incorporated
into the model as well. As I will explain in my
testimony, my recommendation is not to use NRO’s
during the siting process or design phase but
leave them as contingency options in case post-
construction mitigation is needed.

Please explain what a Noise Reduction Operation
(NRO) 1is.

As explained in the Preconstruction Noise
Impacts Assessment presented with the original
Application (pp. 142-143), NROs are changes

introduced to the operation of the wind turbines

17
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to reduce noise generation. This is usually
accomplished by adjusting turbine blade pitch,
slowing the rotor speed of the turbines, which
reduces aerodynamic noise produced by the
blades.

How many turbines needed NRO’s or being turned-
off from computer model so that the Project
complies with a maximum short-term noise level
of 45-dBA-Leg-1h.

According to the information included in the
most recent supplement, three turbines were
turned-off from the computer noise model (T1,
T72, and T74) and NRO’s were applied on twenty
eight turbines: five turbines were modeled with
5 dBA NRO’s, one turbine with an NRO of 4.5 dBA,
three turbines with NRO’s of 4 dBA, six turbines
with NRO’s of 3 dBA, six turbines with NRO’s of
2 dBA and seven turbines with NRO’s of 1 dBA
Has the Application Supplement stated whether
NRO’s are available and has the Supplement
included Sound Power information from the

manufacturers?

18
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The Application Supplement states: “In the case
of Gamesa Gl14, the sound spectrum used was
obtained from an IEC 61400-11 test of the
turbine, for the wind speed with the maximum
sound power emissions. This spectrum was then
scaled to the published apparent sound power for
this turbine.” What this means is that the
sound power level information at different
frequencies of the spectra was only available
for the wind speed that generates the maximum
sound power levels but not for lower speeds. As
I will explain later in my testimony, this may
have implications in the calculation of long-
term noise impacts at sensitive receptors.

What are the short-term impacts from the
Facility without NRO’s applied on the turbines?
Nineteen non-participating residences are
forecasted to exceed a noise level of 45 dBA-
Leg-1-h. The maximum noise impact is modeled to
be as high as 49 dBA. In addition, two cabins
are forecasted with short-term noise levels

greater than 45-dBA-Leg-1-h, one of them with

19
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levels as high as 55-dBA-Leg-1-h.

Those are the results from the proposed Project
only. What would the results be in combination
with the existing operational Cohocton Wind
Facility?

Without turbines T1, T72 and T74 and with NRO’s
applied to the turbines, there are eight non-
participating receptors and one non-
participating cabin with short-term levels
exceeding 45-dBA-Leg-1l-hour sound levels. If
turbines T1l, T72 and T74 are not eliminated and
if NRO’s are not used for computer noise
modeling, the number of residences exceeding a
noise level of 45 dBA-leg-l-hour goes from 19 to
36, with sound levels as high as 50-dBA (there
is one receptor forecasted as high as 58 dBA but
it seems to be caused by sound emissions from
the Cohocton facility). In addition, the number
of cabins exceeding 45-dBA-Leg-1-h goes from two
to three.

What are the noise levels from the Cohocton

facility exclusively?

20
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According to the information provided in the
Supplement, four receptors already exceed a
noise level of 45-dBA-Leg-1-h because of sound
emissions generated by the Cohocton facility.
What is your recommendation for evaluating
cumulative noise impacts? Should a wind
generating facility be evaluated exclusively on
its noise impacts or in combination with the
noise impacts from any other existing wind
generating facilities in the vicinity?

In my opinion, for facilities proposed on
locations that are proximal to other existing or
proposed facilities, only a cumulative
assessment reveals the severity of the impacts
that may occur. Although the noise impacts from
the proposed facility are important, the
cumulative impacts are in those cases, more
important. The issue under discussion is not
new. In my review of relevant references, I
found that this question was properly addressed
by the Noise Working Group in the implementation

of the regulations for wind farms in the United

21
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Kingdom. In the final report of the reference
entitled “The Assessment and Rating of Noise
from Wind Farms,” dated September 1996, the
Noise Working Group discussed its findings in
section 11 of the executive summary, noise
limits, page vi. The report represents the

A\Y

consensus of the group of experts that had “a
breadth and depth of experience in assessing and
controlling the environmental noise impact of

(4

noise from wind farms.” Point 16 concludes: “The
Noise Working Group is of the opinion that
absolute noise limits and margins above
background should relate to the cumulative
effect of all wind turbines in the area
contributing to the noise received at the
properties in question. It is clearly
unreasonable to suggest that, because a wind
farm has been constructed in the vicinity in the
past which resulted in increased noise levels at
some properties, the residents of those

properties are now able to tolerate higher noise

levels still. The existing wind farm should not
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be considered as part of the prevailing
background noise.”

How is this conclusion applicable to this
Project?

Both the World Health Organization guidelines
(1999, 2009 and 2018) and the NYS Siting Board
in Case 14-F-0490 have recommended and adopted
“absolute” thresholds. From an impacted
receptor perspective, it is more important how
much wind turbine noise is perceived at that
receptor in total, than knowing who is
responsible for one portion of the noise or the
other. The same applies to perceptible airborne
vibrations and prominent tones: it is more
important to know whether they will occur or
exceed a limit than to know how much is caused
by one facility or the other. In my opinion, if
noise levels from an existing facility are
already equal to or exceed any identified
threshold, there is no more room for additional
noise. If, on the other hand, noise levels from

an existing facility are lower than any
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identified threshold, the new proposed
facility(ies) should be designed so that the
cumulative noise levels are lower than or at
most equal to that identified threshold. This
requires that any project(s) proposed in close
proximity to other existing or proposed projects
locate its turbines at some distance from other
existing or proposed turbines in the project
area. For Baron Winds, the two projects
overlap, with Baron Wind’s turbines surrounding
existing turbines from the Cohocton Generating
Facility.

Do you think that a short-term goal of 45 dBA-
Leg-1-h is sufficiently protective of any noise
impacts.

No, I do not. The Applicant selected a 45-dBA-
Leg-1-h based on the outdoor recommendation from
WHO-1999 for the nighttime, however, there is no
discussion of another recommendation from WHO-
1999, which is not to exceed an indoor noise
level of 30-dBA-Leg-8-hour indoor during the

nighttime.
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Is it possible that the Facility as designed
could comply with an indoor noise level of 30
dBA-Leg-8-h during the nighttime?

Not in the summer. If people open the windows
during the nighttime, indoor noise levels could
be greater than 30 dBA. For Cassadaga Wind, the
discussion was based on the assumption that the
outdoor-to-indoor noise reduction provided by a
building envelope was 15-dBA. However, I have
found evidence that the outdoor-to-indoor noise
reduction may not be as high as 15-dBA,
warranting lower outdoor noise levels so that
the 30-dBA-Leg-8-hour indoor recommendation is
met.

What is that evidence?

The new guideline from WHO, which I refer to as
WHO-2018, in section 2.2.2., page 9, states:
“The differences between indoor and outdoor
levels are usually estimated at around 10 dB for
open, 15 dB for tilted or half-open and about 25
dB for closed windows. When considering more

accurate estimation of indoor levels, using a
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range of different predictors, the relevant
scientific literature can be consulted (Locher,
et al., 2018).” (Locher B, Piquerez A,
Habermacher M, Ragettli M, R&66sli M, Brink M et
al. (2018). Differences between outdoor and
indoor sound levels for open, tilted, and closed
windows. Int J Environ Res Public Health. 15(1):
149) .

Has this been corroborated by other authors?
Yes. In the article entitled “Wind Turbine Noise
and Sleep: Pilot Studies on the Influence of
Noise Characteristics” by Julia Ageborg Morsing,
Michael G. Smith, Mikael Ogren, Pontus Thorsson,
Eja Pedersen, Jens Forssén and Kerstin Persson
Waye, I found that the difference between the
LAeq, 8h outdoor and indoor for windows with a
gap was between 10.5 dBA and 10.9 dB (See table
1 of the article). In that case, indoor levels
were measured at the pillow position. 1In
another study in the same reference (Study B),
the outdoor-to-indoor noise reductions were

about 12.2 dB for windows with a gap. In another
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article entitled “Wind Farm Noise: Paper ICA
2016-440. Physiological effects of wind turbine
noise on sleep,” by Michael G. Smith, Mikael
Ogren, Pontus Thorsson, Eja Pedersen and Kerstin
Persson Waye, published in Buenos Aires on
September 2016, I found information that allowed
me to conclude that for that study the outdoor-
to-indoor noise reduction provided by windows
slightly open was 12 dBA (See Table 1). I find
that an assumption between 10 to 12 dBA is
reasonable.

What are the implications of this?

That outdoor noise levels should be between 40
and 42 dBA leg-8-h, but not greater than 42 dBA,
so that the recommendation of 30 dBA-8-hour
indoor during the nighttime from WHO-1999 is
met.

Is the outdoor noise limit of 45 dBA-Leg-8-h
that WHO recommended in 1999 still Applicable?
No. WHO withdrew this recommendation in October
of 2018.

Is the indoor noise limit of 30 dBA-Leg-8-h that

27



CASE 15-F-0122

10
11
12
13
14
15
16
17
18
19 Q.
20 A.
21

22

499

MORENO-CABALLERO

WHO recommended in 1999 still Applicable?

Yes. This recommendation was retained by WHO in
the most recent guideline (WHO-2018).

If noise levels should not be more than 42 dBA-
Leg-8-hour during the nighttime to comply with
the 30 d-BA indoor recommendation, how many
receptors for the proposed Facility exceed an
outdoor noise level of 42 dBA?

If noise reduction operations are applied in the
model and turbines T1l, T72 and T74 are turned
off, 30 receptors are expected to exceed 42-dBA
Leg-1-h or 8-h. If noise emissions from the
Cohocton facility are added, 55 receptors may
exceed 42-dBA-Leg-1-h. If noise reduction
operations are not used in the model, turbines
Tl, T72 and T74 are not eliminated and Cohocton
impacts are accounted for, 90 receptors are
expected to exceed 42 dBA-Leg-1-h.

How are the long-term noise impacts evaluated?
The long-term noise impacts are evaluated with
the use of the Lnight noise descriptor. The

Lnight is an energy-based average of all the
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noise levels during the nighttime period in a
year.

Is there any recommended limit?

Yes. In 2009, WHO recommended not to exceed 40
dBA Lnight - a recommendation that the Siting
Board adopted for Case 14-F-0490 by imposing a
certificate condition to be demonstrated with
post-construction sound measurements.

What are the estimated long-term impacts from
the proposed Facility?

With noise corrections applied to the results,
the Application concludes that no receptor will
be exposed to noise levels greater than 40 dBA
Lnight.

Do you agree with that conclusion?

No, I do not. I believe that the real impacts
may be greater.

Why?

Because noise corrections were applied to the
calculations so that the estimates with the
CONCAWE corrections do not exceed the results

with the IS0-9613-2 with no meteorological
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corrections and because random numbers have been
introduced in the calculations.

Do you have any concerns with long-term sound
levels as proposed by the Applicant?

In Cassadaga Wind, the Siting Board imposed
Certificate Condition 80 (b), which includes a
sound limit of 40 dBA L(night-outside), annual
equivalent continuous average nighttime sound
level from the facility outside any existing
permanent or seasonal non-participating
residence, and a limit of 50 dBA L (night-
outside), annual equivalent continuous average
nighttime sound level from the facility outside
any existing participating residence. That
clause is not included in the Certificate
Conditions proposed by the Applicant for Baron
Winds or the protocol for post-construction
noise evaluations.

Do you agree with excluding testing of the
ILnight-outside regulatory limit from the scope
of the compliance testing protocol?

No, I do not. The 40 dBA L (night-outside)
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requirement for non-participating receptors,
which is based on the recommendations of WHO-
2009, is potentially more protective than the 45
dBA-Leqg (8-hour) WHO-1999 recommendation and,
therefore, should be evaluated at the most
critical locations after the Project is built.
Alternatively, the Project should be designed
for a lower short-term limit as previously
stated.

Is the WHO-2009 still applicable?

Yes. As stated in the most recent guideline
(WHO-2018, p. 28) “the current guidelines
complement the NNG [WHO Night Noise Guidelines]
from 2009.”

Does the Application include computer noise
modeling and calculations showing that the
design complies with the 40 dBA-Lnight
recommendation of WHO-2009 for non-participating
receptors?

Yes. The Application claims that the maximum
impact will be 40-dBA at non-participating

receptors. Also, it claims that a maximum level
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of 50-dBA Lnight will not be exceeded at
participating receptors.

Do you have any issues regarding how the Lnight
levels were calculated and if so, could you
please describe what those issues are?

Yes. The calculations of the Lnight in the
Application included corrections on an hourly
basis so that the results with the ISO 9613-
2/CONCAWE method never exceed the Leg-1-hour
calculated with the ISO 9613-2 at the particular
wind speed that occurs during each hour.

Please explain.

The Application adopted two methods for
prediction of future operational noise levels
from the Project called the IS0-9613-2 and the
CONCAWE. The IS0-9613-2 method uses the ISO
9613-2 propagation standard with no
meteorological corrections to estimate the
short-term sound levels as I explained
previously in my testimony and the CONCAWE
method uses the ISO 9613-2 propagation standard

in conjunction with the CONCAWE meteorological
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correction. As stipulated, both use the ISO-
9613-2 propagation standard but without the ISO
meteorological correction (Cmet). Instead, the
CONCAWE approach adds a meteorological
correction that is used in the original CONCAWE
propagation standard to the hourly calculation
of IS0-9613-2 components for estimates of long-
term sound impacts.

Are the IS0-9613-2 input values and assumptions
the same for both methods.

No, they are not. The formulas are similar but
the input values and assumptions used in the
studies are different. The ISO 9613-2, for
estimates of maximum short-term noise levels, is
calculated with a ground factor G 0.5 but uses a
ground factor of G 1 when used in conjunction
with the CONCAWE meteorological correction for
long-term estimates. In simple terms, a G
factor of 1 represents a better ground effect
that results in lower noise levels. 1Initially,
the CONCAWE meteorological correction is

calculated, which can be either positive or
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negative. In other words, it can be added or
subtracted to the ISO 9613-2 calculation
components in an hourly basis. Further
calculations based on 8,760 hours in a year are
conducted to arrive to an estimate of the long-
term energy-based average sound level Lnight at
a particular receptor. The CONCAWE
meteorological corrections can be either
positive or negative because there are
atmospheric conditions that are favorable and
others that are unfavorable for propagation of
noise. In other words, it may increase or
decrease the sound levels at a particular
receptor.

What is the issue with the estimates of long-
term sound levels?

The problem is that in the Application, for
every hour that the sum of the IS0-9613-2 with
G=1 , and the CONCAWE meteorological correction
exceeds the sound levels estimated with the ISO-
9613-2 standard with G=0.5, and maximum sound

power levels, a correction is applied to match
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the IS0-9613-2 results. In other words, this is
done so that the level never exceeds the ISO-
9613-2 short-term estimates.

Is this approach reasonable?

In my opinion it is not. I have not found any
peer reviewed publication or standard that calls
for this. The correction also seems to be based
on the Application’s assumption that predictions
of the l-hour-Leqg sound levels with the ISO
9613-2 and no meteorological correction (Cmet)
correspond to the maximum sound levels that can
actually be measured but, as I will explain, the
MA-Study contains evidence showing that this is
not the case. For one out of six 1l-hour-Leg
samples (and one of the two highest) the
measurements exceeded the predictions by three
decibels. Therefore, regardless of the
assumptions and input values used in the CONCAWE
calculations, corrections should not be applied
to reduce the predictions with the CONCAWE to
match the IS0-9612-2 G=0.5 calculations because,

as the evidence supports, the actual measured
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sound levels can be higher than the estimates
achieved by using computer noise modeling.

What is the evidence contained in the MA Study?
In my review of studies concerning accuracy of
the IS0-9613-2 model I found one where the use
of the IS0-9613-2 sound propagation model with
similar assumptions and input values to the ones
that were used in the Application, resulted in
about a 3-dBA underprediction of the Leg-l-hour
noise descriptor for one out of six 1l-hour
samples and one out of the two highest sound
pressure levels that were modeled and measured.
What is the study you refer to and which is the
section that shows the underprediction?

The study is entitled “Massachusetts Study on
Wind Turbine Acoustics” (Exhibit MMC-5) which
was prepared for the Massachusetts Clean Energy
Center and Department of Environmental
Protection. The findings relevant to this case
are shown on Figure 26, page 68, and is included
as Exhibit MMC-6. The figure has three graphs

and the one at the bottom shows a correlation
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between sound pressure levels estimated at a
receptor located 330 meters (1,083 feet)
downwind from the turbines as obtained with the
IS0-9613-2 sound propagation model and a ground
factor of G 0.5 plus a 2 BA correction added to
the results. The figure correlates the
estimates to the sound pressure levels that were
measured after monitoring the 1l-hour Leg-dBA
noise descriptor for six hours at that receptor.
This can easily be observed in Exhibit MMC-6
where I have included my notes on top of the
relevant graph. As it can be seen from the
graph (Exhibit MMC-6) in one out of the six
hours, the sound pressure levels using computer
noise modeling were 3 dBA lower than as measured
after monitoring (43 dBA as opposed to 46 dBA).
The 3-dBA underestimate occurred for one of the
two highest sound pressure levels. This also
shows that although the addition of 2 dBA to the
ISO 9613-2 results improves the accuracy of the
estimates, it is not sufficient for one out of

two samples at the maximum sound power levels.

37



CASE 15-F-0122

10

11

12

13

14

15

16

17

18

19

20

21

22

509

MORENO-CABALLERO

In this case a correction of 5-dBA and not 2-dBA
is needed to estimate the actual maximum 1-hour
sound levels.

You mentioned earlier in your testimony that the
Massachusetts Study (MA-Study) used the same or
similar input values to the ones used for Baron
Winds. What are the differences and how are
those differences relevant to this case?

There are two differences. The first is that
the receptor in the MA-Study was evaluated at
330 meters (1,083 feet) from the turbine but the
setbacks for Baron Winds are 1,000 feet for
participating receptors and 1,500 feet for non-
participating receptors. Despite the
differences, the findings are still applicable
to this case. In fact, I would expect that the
discrepancies would grow for receptors at
distances greater than 330 meters (1,083 feet)
and not decrease. The second difference is that
the MA-Study evaluated sound receptors at 1
meter above the ground while the Application

evaluated receptors at 4 meters above the
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ground. I estimate that the predicted sound
levels at 4 meters may be higher (about 1.5 dBA
for the closest receptors) but still
insufficient to compensate entirely a 3 dBA
underprediction. In addition, the MA-Study did
not evaluate receptor at 4 meters which may be
appropriate for two-story houses and therefore
it is unknown whether the 3-dBA underprediction
also occurs at 4 meters.

Can such exceedance be mitigated after the
Project becomes operational?

Yes, a 3 dBA underprediction can be mitigated by
applying NRO’s on the closest turbine(s).

If it can be mitigated by applying NRO’s what is
the concern?

The concern is that the redesign already uses
noise reductions equivalent to 5 dBA on five
turbines, 4.5 dBA on one and 4 dBA on three and
for those turbines the room to increase the
noise reductions further is limited and that
will reduce power production as well. For those

wind turbines, the only mitigation option would
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be a shutdown for the periods when the sound
limits are exceeded. In addition, the Applicant
has not proposed a Certificate Condition to
measure the Lnight descriptor after construction
and its evaluation is not found in the
postconstruction protocol either.

Is there any other assumption or correction you
disagree with?

Yes, the application of random numbers to the
estimates of hourly sound levels at a particular
receptor. I disagree with the generation and
introduction of random numbers to the
calculations for different reasons: first, they
are in my opinion unnecessary; second, they
introduce distortions to the results; third,
they make the calculations un-replicable; and
fourth, results may be different depending on
the specific random numbers that are generated.
In addition, I have not found any standard or
guidelines written by other authors that
recommend the generation of random numbers to be

introduced in the calculations of computer noise
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sound levels at receptors.

Any other concerns?

Yes, if the intent of the introduction of random
numbers 1s to replicate transient changes in
sound levels that may occur by changes in
propagation conditions due to temperature or
weather changes, this may not be in line with
the requirements of Exhibit 19(d), 16 NYCRR
§1001.19(d), that requires an applicant to
ignore any attenuation of sound that result on
transient changes of weather and temperature.
If no corrections are applied to match the
results obtained with the CONCAWE to the ISO-
9613-2 and if random numbers are not generated
what would be the sound results of the Lnight
noise descriptor.

From the information included in the Supplement,
including corrections and NRO’s and turbine
elimination, seven sound receptors will be
impacted in the cumulative analysis: five with
an Lnight of 41 dBA, one at 46 dBA and another

at 51 dBA. No information is included for the
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Lnight without corrections and NRO’s applied in
a cumulative basis.

You mentioned earlier in your testimony that you
disagree with applying corrections to the
CONCAWE approach to match the IS0-9613-2 results
and the introduction of random numbers. What is
your opinion about the calculation with CONCAWE
meteorological corrections presented in the
Application?

The raw data without any corrections, showed for
the original design, 1l-h-Leqg sound levels 1 to 2
dBA above the ones predicted with the IS0-9613-
2. I believe the unadjusted data results are
closer to the maximum l-hour Leqg levels. The

review of calculations of long-term estimates is

complicated. |G
I
I

I consider it is important to analyze whether
the differences make sense and also analyze what
the short-term sound limit should be so that the

ILnight could be met. One of the most practical
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approaches is to make an estimate of the Lnight
based on the difference between the maximum 1-
hour sound power level generated by a turbine in
a year and the yearly energy-based average of
all sound power levels generated by the same
wind turbine in a year based on the statistics
of wind direction for a site and the turbine
selected for a project. Basically, this
acknowledges that the main factor for the
generation of noise is the wind magnitude at the
hub height and ignores other variables that may
affect the sound levels at a receptor such as
wind direction and cloud coverage during the
nighttime.

Is this a valid assumption?

Yes. NARUC-2011 reports that wind turbine noise
is not directional. This means that the sound
levels are similar regardless of whether the
receptor is located upwind, downwind, and cross
wind conditions.

What specifically does NARUC-2011 say?

“The assumption of an omni-directional wind
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means that the sound power level of the turbine,
which is measured in the IEC 61400-11 procedure
downwind of the unit, is modeled as radiating
with equal strength in all directions; i.e. the
sound level in every direction is the downwind
sound level. Although this may seem be depict an
unrealistic situation and over-predict upwind
sound levels, the fact of the matter is that
this approach generally results in predictions
that are consistent with measurements
irrespective of the where the receptor point is
located. Although somewhat counterintuitive, the
reason for this is that wind turbine noise under
most normal circumstances is not particularly
directional and generally radiates uniformly in
all directions. As an example, the plot below
shows the sound levels measured in three
directions 1000 ft. from a typical unit in a
rural project in [s]outhern Minnesota. Although
there are periods when the levels differ,
implying some directionality, the majority of

the time all three sound levels are generally
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about same irrespective of the wind direction.
Moreover, the sound level at the downwind
position is almost never elevated relative to
other directions as one might expect.”

Please explain what this means.

A receptor is downwind if the wind is blowing
and reaches the turbine before reaching the
receptor, in other words, the wind blows from
the turbine to the receptor. Upwind is the
opposite, the wind reaches the receptor first
and the turbine after, in other words, the wind
blows from the receptor to the turbine.
Crosswind is when the receptor is not located
downwind or upwind from the noise sources, in
other words, the wind blows in a way that can

reach the turbine or the receptor at the same

time or one of the two first, but not the other.

In the original CONCAWE method, receptors
located downwind from the noise sources are
supposed to have greater sound levels than the

receptors located on the other side of the

turbine (upwind). Receptors upwind are supposed
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to have lower noise levels and receptors located
crosswind are supposed to have sound levels
between those calculated for receptors located
downwind and upwind from the turbines. But, as
described in NARUC-2011 and other publications,
for receptors very close to the turbines this
does not seem to happen.

Are you criticizing the CONCAWE method that was
stipulated?

No, I am objecting to the way that it was
applied, by adjusting sound levels so that they
do not exceed the IS0-9613 method, which will
have the effect of reducing, not increasing, the
results. A better practice would have been not
introducing any adjustment, or if adjustments
were introduced to decrease the maximum levels,
they should also have been introduced to
increase lower sound levels.

Why do you think this does not happen?

As described by the NARUC-2011 guidelines, one
of the reasons may be because wind turbine noise

is not gquite “directional” at all freqguency

46



CASE 15-F-0122

10
11
12 Q.
13
14
15
16 A.
17
18
19
20
21

22

MORENO-CABALLERO

bands. For instance, low fregquency noise
propagates in all directions, not in a single
direction. The other reason could be that the
CONCAWE Standard was developed based on three
Petrochemical plants where receptors are located
either downwind, upwind or crosswind from the
plants. For wind turbine noise, especially if a
receptor is surrounded by several turbines, a
receptor could be simultaneously located
downwind from some turbine(s) and upwind or
crosswind from other turbine(s).

Do other references indicate that the difference
between downwind, upwind and cross wind
conditions may be minimal for the most impacted
receptors, closest to the turbines?

Yes. The MA-Study, Figure 20, shows sound levels
for a receptor located at 330 meters (1,083
feet) from the turbines and the results are
basically the same: many data points present
both underpredictions and overpredictions and,
for that reason, they locate on both sides of

the diagonal that represents a perfect match.
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Although upwind data shows more deviation with
respect to the center line than the crosswind
and downwind condition, they all occur on both
sides of the diagonal line. I should note that
the addition of 2-dB was needed for all wind
directions and not for downwind conditions
exclusively, to improve the accuracy between
predictions and actual noise measurements.

Do any other references address this issue?

Yes. The Institute of Acoustics in the
publication entitled: “A Good Practice Guide to
the Application of ETSU-R-97 for the Assessment
and Rating of Wind Turbine Noise,” dated MAY
2013, section 4.4.2. on page 22, states: “Based
on evidence from the Joule projectviii [iii Wind
Turbine Noise, Dick Bowdler and Geoff Leventhall
(Eds) . Multi-Science Publishing Co Ltd (2011)]
in conjunction with advice in BS 8233 and ISO
9613-2, current practice suggests that for a
range of headings from directly downwind (0°) up
to 10 degrees from crosswind (80°), there may be

little to no reduction in noise levels...” Figure
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6 on the same page also shows that for receptors
located within 5.25 times the tip height of the
turbine (2,584 feet in this case based on the
turbines proposed for this Project) the sound
levels downwind and upwind are basically the
same and for the cross wind condition there may
be a difference of 2 dB in a narrow angle of
only 20 degrees out of 180.

What are the results and the implications?

This shows that what may be most important is
the wind magnitude only, not the wind direction.
Other factors such as solar radiations do not
play any role for calculation of the nighttime
sound levels and may play only a minor role
during the daytime. Cloud coverage may also
play a minor role when the turbines are
producing low noise emissions and may not modify
the results at wind speeds greater than the cut-
in speed. Several meteorological categories are
only relevant when the turbines are not rotating
and for that reason they do not play any role in

the calculations.
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Based on the statistics of wind speed for the
Project, excluding all irrelevant factors and
meteorological conditions that may play a minor

role, and for the two turbines selected for this

Project, I find the following: N
I
I DN
I DN
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What are the results for the GAMESA turbine?

Since the Project as recently supplemented
includes both turbines in the layout, what would
the conclusions be in this case?

My recommendation is that the regulatory limits

51
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should be based on the most protective results
for the two turbines that were analyzed so that
the WHO guidelines of 2009 are met with any of
the two turbine models.

How do your results compare with your recent
testimony for Eight Point Wind?

Although the wind speed statistics and the
turbine models used for the Project are
different in that case, the conclusions are
similar. For that project I recommended a
maximum short-term noise level of 42 dBA-Leg-8-
hour.

If for some reason an Lnight of 40 dBA is
exceeded at a particular receptor, is it
possible to provide mitigation?

Yes, but as I explained before, there are
twenty-eight turbines where NRO’s were applied:
five turbines where an NRO of 5 dBA was used,
one where an NRO of 4.5 dBA was used, and six
where a 3 dBA NRO were used to demonstrate
conformance with relevant criteria through

computer noise modeling. Without those NRO’s in
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the model and if turbines T1, T72 and T74 are
not eliminated, the results will show that more
receptors will exceed the Lnight.

Are there any other concerns?

Yes, the NRO’s are more effective if they are
needed to reduce exceedances to a short-term
noise limit rather than a long-term limit. 1In
fact, when a short-term limit is exceeded, the
NRO will only need to be applied during the
periods of times when the short-term sound
levels are exceeded, most likely at the highest
sound power levels of generation. But for long-
term sound limits this works differently.

Please explain.

Noise Reduction Operations are more effective at
high wind speeds, but they could be zero at
medium and low wind speeds. Therefore, the noise
reduction achieved at the receptor is lower than
the noise reduction applied on the turbines. For
instance, if a 2-dBA noise reduction is needed
at a receptor a higher NRO would need to be

applied on the closest turbines (e.g., 3 dBA).
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If the NRO is applied only to one turbine and
not to other closer turbines the NRO may need to
be even higher.

Why is that significant?

This is another cause of concern specially
because although the long-term limits that were
imposed by the Siting Board in the Cassadaga
Wind case are included in the Certificate
Conditions proposed by the Applicant for Baron
Winds, evaluation of the Lnight descriptor is
not included in the protocol for post-
construction evaluations. What this also means
is that if the long-term sound levels are only
modeled by computer, there will be no
measurements to demonstrate whether the Facility
exceeds the long-term recommendation of 40 dBA
ILnight from WHO-2009.

Is there any other alternative?

Yes. One alternative is to require the Applicant
to measure the Lnight as the Siting Board did
for Case 14-F-0490 and also measure the Lnight

as I have proposed in the DPS-Protocol.
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Alternatively, the long-term limits may be
eliminated from Certificate Conditions and post-
construction compliance measurements provided a
lower short-term limit is adopted and NRO’s are
not used in computer noise modeling. Since NROs
are only effective at high wind speeds and may
not be applied to all relevant turbines, this
short-term regqgulatory limit should be
conservatively estimated.

Do you have a recommendation about what that
limit should be?

Yes, the limit should be 42-dBA-Leg-8-h or
lower.

Do you have any other concerns about the long-
term impacts from the proposed Facility other
than those mentioned for the nighttime long-term
Lnight noise descriptor?

Yes. The World Health Organization released new
guidelines in October of 2018, after the
Application was filed, with specific
recommendations to address wind turbine noise

and with potential implications that I consider
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important to be considered by the Siting Board.
What are the most important findings from your
review of WHO-2018 as related to this Project?
As mentioned before, one of the most important
findings is that WHO-2018 withdrew the outdoor
short-term recommendation of not exceeding 45
dBA-Leg-8-hour during the nighttime that it had
recommended in 1999. WHO-1999 was the basis for
recommending the Siting Board to apply this
short-term limit to the Cassadaga Wind project
in Case 14-F-0490. In addition, WHO-2018 (p. 9)
recommends a lower outdoor-to-indoor noise
reduction provided by the residential buildings
than the one that was assumed in 1999 for
transportation noise sources, as well as
maintaining the indoor noise levels as
recommended in 1999. Furthermore, the new
recommendation from WHO-2018 is protective not
only of the nighttime period but of the daytime
and evening time periods as well and more
importantly it may require a lower short-term

and long-term nighttime noise limit than as
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recommended in 1999 and 2009, which was also the
basis for recommending the Siting Board adopt a
short-term and long-term limit for Cassadaga
Wind. After analyzing the recommendations of
WHO-1999, WHO-2009, and the WHO-2018
independently, I conclude that the short-term 45
dBA-Leg-8-h outdoor limit is not the most
protective among all three guidelines and that a
lower limit, on the order of 42-dBA, should be
adopted so that all three WHO guidelines and
recommendations are met and that the potential
adverse effects from the Facility are minimized.
You mentioned at the beginning of your testimony
that you were introducing the new WHO-2018
guidelines as an exhibit in your testimony for
this case. Please explain why this is
important.

Yes, the new guidelines propose the Lden noise
descriptor which considers the daytime, evening
time, and nighttime noise levels.

Do those guidelines specifically address the

potential health impacts from wind turbine
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noise?

Yes. The guidelines include consideration of
Wind Turbine Noise.

What are the findings?

The WHO-2018 guidelines found that adverse
health effects (such as annoyance) are
associated with a level equivalent to 45 dBA
Lden. Therefore, the recommendation is that
sound levels from wind turbines should be lower
than 45-dBA Lden in a year.

What is the Lden?

The Lden is another noise descriptor equivalent
to a yearly energy-based average with no
penalties applied to the daytime period, a 5-dBA
penalty applied to the evening period, and a 10-
dBA penalty applied to the nighttime period.

How are the daytime, evening time and nighttime
periods defined?

The definitions for all these periods of time in
a day may be different for Europe, the United
States, and other countries. For example, the

“nighttime period” in Europe spans from 11 p.m.
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up to 7 a.m. the following morning, or from
10:00 p.m. to 6:00 am the following day (8-
hour), while in United States “nighttime period”
spans from 10 p.m. up to 7 a.m. (9-hour). In
addition, the “daytime period” in Europe spans
from 7 a.m. up to 7 p.m. or from 6:00 a.m. to
6:00 p.m. (12-hour) (WHO-2018, p. 9) while in
United States “daytime” spans from 7 a.m. to 6
p.m. (ll-hour). The “evening time” in Europe
goes from 7 p.m. to 11:00 p.m. or from 6:00 p.m.
to 10:00 p.m. (4-hour) while in the United
States “evening time” spans from 6 p.m. up to
10:00 pm. Despite the differences in timing
definitions, the Lden noise levels for both may
result in numbers that are gquite similar with
differences in the order of a few decimal
points.

If a sound source is constant during the day
time, evening time, and nighttime (as defined in
the United States), how many decibels should
that noise source be in order not to exceed the

45-dBA Lden recommendation?
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That sound source should have a constant average
sound pressure level lower than 38.2 dBA Leqg
during the daytime (Lday), evening time (Leve),
and nighttime (Lnight) in a year so that after
all the penalties are applied it does not equal
or exceed the 45 dBA Lden WHO-2018
recommendation. In other words, the daytime,
evening time, and nighttime average sound
exposure in a year should be about 6.8 dBA lower
than 45-dBA Lden WHO-2018 or equivalently 38.2
dBA.

Are there any other corrections to be applied?
Possibly. For instance, it is technically
feasible to include the periods of time when the
noise sources are not generating noise in the
calculation of the Lden in a year. The effect
of not including any noise from the noise
sources (wind turbines in this case) during
these periods depends on the percentage of the
year the turbines are not producing noise, but
they may result in an extra allowance that could

be approximately 0.9 dBA for a noise source that
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is not generating sound for approximately 10% of
the time in a year. That being said, the sound
should be lower than 39.1 dBA for the yearly
average of the Ldaytime, Levening, and the
Lnight (38.2+0.9=39.1). These levels, when
combined with the percentage of time that noise
source 1is not generating noise and after the 5
and 10-dBA penalties are applied to the evening
time and the nighttime (respectively), will
result in a Lden of 45 dBA.

How does a noise level of 39.1 dBA Leg in a year
equate to a maximum short-term threshold such as
the Leg-1ll-hour (daytime), 4-hour (evening
time), 9-hour (nighttime).

As explained before, the difference between the
long-term Lnight descriptor and the maximum
short-term noise descriptor (such Leg-1-h or 8-
h) depends on the statistical distribution of
wind speed magnitudes at the site and the
turbine model selected for the Project.

Assuming that the difference is 2 dBA, a 39.1

dBA average in a year during the daytime would
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approximately equate to a short-term level of
41.1 dBA Leg during the daytime. For a noise
source that is constant in time the average for
the daytime and evening time periods should be
the same. Therefore, in my opinion, the
regulatory short-term limit for the daytime and
evening time should be about 41 dBA so that the
45-dBA Lden recommendation is met.

These are estimates for a noise source that is
constant in time. Are they applicable to wind
turbine noise that is not constant in time?
Yes, they are. The Netherlands has regulations
that use the Lden and the Lnight noise
descriptors. The limits have been set at 47-dBA
Lden and 41-dBA Lnight since 2011, a difference
of 6 dBA between the two noise descriptors (See,

Wind Farm Noise Measurements Assessment and

Control Colin H. Hansen, Con J. Doolan and
Kristy L. Hansen. p.41. Wiley. 2017). For Baron
Winds, the difference between the sound power
level that generates the Lnight and the Lden in

a year is 6.6 dBA for both turbines proposed for
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the Project, similar to the 6 dBA assumed in the
Netherlands.

What are the implications in this case?

K

[e)}
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If the new WHO-2018 recommendation is exceeded
can that be mitigated and, if so, how?

Yes, the exceedance could be mitigated by
applying NRO’s to the closest turbines or
eliminating some from the design. If NRO’s are
applied, they need to be greater than the noise
reduction needed at the receptor but, as
explained before, for the turbines where the
maximum NRO of 5 dBA was already used in
computer noise models to demonstrate

conformance, there may be low or no additional
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room for increasing the NRO’s.

How many receptors may exceed a short-term sound
limit of 42 dBA-Leg-1-h with and without the
application of NRO’s in a non-cumulative basis?
With NRO’s applied to the model there are about
30 non-participating receptors and 3 non-
participating cabins with short-term levels
exceeding a 42-dBA-Leg-1l-hour sound levels.
Without NRO’s there are about 77 non-
participating receptors and 5 non-participating
cabins exceeding that threshold.

How many receptors may exceed a cumulative
short-term sound limit of 42 dBA-Leg-1-h with
and without the application of NRO’s?

With NRO’s applied to the model there are about
55 non-participating receptors and 4 non-
participating cabins with cumulative short-term
levels exceeding a 42-dBA-Leg-1l-hour sound
level. Without NRO’s, there are about 90 non-
participating receptors and 5 non-participating
cabins exceeding that threshold.

Do you have any recommendations for
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Participating receptors?

Yes. For Cassadaga Wind, Case 14-F-0490, the
Siting Board imposed Certificate Condition

70(d) (1ii) limiting the long-term noise levels to
50-dBA-Lnight as a compliance filing requirement
and on the assumption of a 5 dBA difference
between long-term and short-term descriptors
imposed a Certificate condition requiring post
construction noise measurement to demonstrate
that the sound levels do not exceed 55 dBA-Leg-
8-hour. On the basis that the difference
between those descriptors may be 2 dBA and not 5
dBA, I advise that the short-term limits at
participating residences and any portion of land
on non-participating property be limited to 52
dBA-Leg-8-h.

How many participating receptors exceed a sound
limit of 55 and 52-dba-leg-8-hour?

With the current design, no participating
receptor and no non-participating property line
are forecasted to exceed 55-dBA Leg-1-h with or

without NROs in a cumulative or non-cumulative
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basis. One participating receptor is expected
to exceed 52-dba if no noise reductions are
applied in a cumulative and non-cumulative
basis. This seems to be caused by Baron Winds,
not the Cohocton facility. Only one boundary
line is reported to exceed 52 dBA in a
cumulative analysis i1f NROs are not applied.
What are the results of impacts from low
frequency sound?

The Application identified 65 dB as a goal for
low fregquency sounds at the full octave bands of
16, 31.5 and 63 Hertz. Only one receptor, a non-
participating cabin, is reported to be exposed
to 66 dB at 16 Hz. However, that does not mean
that the potential low-frequency impacts have
been minimized to the maximum extent
practicable.

Please explain.

The Application Supplemental PNIA states: “Since
Gamesa does not published [sic] 1/1 or 1/3
octave band noise reduced operation (NRO) data

for this turbine, the maximum sound power was

67



CASE 15-F-0122

10
11 0.
12 A.
13
14
15
16
17
18
19
20
21

22

539

MORENO-CABALLERO

shifted down to correspond to the desired amount
of sound level reduction when NROs were
required.” What this means is that this
information may not be available and for that
reason it was estimated by reducing all sound
power levels at all frequency bands by the same
number of decibels. In other words, if an
overall NRO of 5 dBA was needed, all sound power
levels at all frequency bands of the spectra
were assumed to be 5 dB lower.

Is this correct?

No. An NRO may be effective to reduce overall
broadband noise levels but not low frequency
sound levels. This may result in underestimates
of the low frequency noise impacts at sensitive
receptors. I have seen that on manufacturer’s
data for some turbines and found that this also
was discussed by another author. In fact, Frits
van der Berg in his article “Wind turbine noise:
an overview of acoustical performance and

(4

effects on residents,” states: “As is shown in

Figure 6 for one particular turbine, this
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effectively reduces broad band A-weighted
levels, but does not have much influence on the
low frequency (<=125 Hz) octave bands”
(Australian Acoustical Society. Proceeding of
Acoustics 2013. 17-20 November, Victor Harbor,
Australia). From Figure 6 it can be seen that
the difference in noise levels at the 63 Hz full
octave bands are basically the same, in other
words, the noise reduction at the 63 Hz band
from NRO from 1 dBA to 6 dBA is practically
nothing. For the 16 Hz, which is typically the
most problematic, the noise reduction can be
practically zero.

What are the implications?

There are 71 non-participating receptors where
low-frequency noise levels are forecasted with
sound levels equal to or greater than 61 dB in
the non-cumulative assessment and 95 receptors
exceeding 61 dB at 16 Hz in a cumulative
assessment. Some of those receptors are located
close to the GAMESA turbines and for those

receptors the low frequency impacts may be
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underestimated, which means that they may exceed
a 65 dB threshold at 16 Hz. The Supplement
already uses up to 5 dBA NRO’'s for some Gamesa
turbines where the sound levels for low
frequency bands were reduced by 5 dBA although
the proper reduction may be zero.

How can this problem be solved?

The same Certificate Conditions on low frequency
sounds imposed by the Siting Board in Cassadaga
Wind, Case 14-F-0490, should be adopted for this
Project consisting of modeling with the final
turbines proposed for the Project and measuring
low-frequency sounds after the Project is built.
The computer noise modeling should be updated to
reflect the actual sound information from the
manufacturer during compliance filings. Should
computer noise modeling show exceedances,
mitigation of low frequency sound levels should
be explored during the design phase. This may
consist of replacement of turbine models as
needed or turbine elimination.

Can a turbine replacement solve the problem?
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Yes. I have seen manufacturers’ information that
showed that a model option with serrated edges
was capable of providing noise reduction at low
frequency bands.

Please explain what is the first issue that you
find in the Certificate Conditions proposed by
the Applicant for Baron Winds?

For Cassadaga Wind, the Siting Board imposed
Certificated Condition 80, with a short-term
sound limit of 45 (dBA) Leqg (8-hour) at any
permanent or seasonal non-participant residence
and 55 dBA Leg (8-hour) nighttime for any
participant residence existing as of the
issuance date of the Certificate. 1In contrast,
in Certificate Condition 76, proposed by the
Applicant for Baron Winds, the limits apply to
the nighttime period exclusively, not for any
other time of the day as imposed for Cassadaga.
Do you agree with that change?

No, I do not. As discussed in Case 14-F-0490, I
advise that the limits should be applied to the

daytime and nighttime for several reasons.
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First, a Certificate Condition for the nighttime
exclusively has no precedent under Article 10,
Article X, and Article VII Orders. Second, a
Certificate Condition exclusive for the
nighttime would leave, without any basis, the
application of tonal and Amplitude Modulation
penalties for the daytime, which are, in
addition to the noise levels, contributing
factors for annoyance. Third, having no
restrictions on noise for the daytime may
potentially result in situations where NRO’s may
be applied to comply with nighttime limits
exclusively, but not during the daytime period
as well. Fourth, although the recommendation
was based on a night limit for the nighttime
provided by WHO-1999 (Exhibit MMC-1), the most
recent recommendations from WHO (WHO-2018,
Exhibits MMC-3 and MMC-4) uses a noise
descriptor that includes consideration of all
time periods in a day, not the nighttime only.
Has the Siting Board made a determination on

this issue?
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Yes, in Case 14-F-0490 the Siting Board imposed
the 45 (dBA) Leqg (8-hour) sound limit regardless
of the time of day or night which means that the
limit shall not be exceeded during any eight
consecutive hours during the day.

Are there any other issues with short-term goals
as related to proposed Certificate Condition 767
Yes. The Applicant for Cassadaga Wind initially
presented two different goals, one for full-year
or permanent residences and another for seasonal
residences that was three decibels greater.
Staff’s position in that case was that the
limits should be the same regardless of
occupancy, which was imposed as Certificate
Condition 80 specifying that the limit applies
to both seasonal and permanent residences. Such
language is excluded from the text of the
proposed Certificate Condition 68 for this case
and should be incorporated as is currently
included in the recommended DPS Certificate
Condition 72 (a).

What is the next issue that you find with the
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certificate conditions proposed by the
Applicant?

As explained earlier in my testimony, although
the Siting Board imposed in the Cassadaga Wind
Case 14-F-0490 Certificate Condition 80 (b) with
a long-term limit of 40 dBA Lnight at any non-
participating residence and 50 dBA Lnight at any
non-participating residence, those limits are
excluded from the Certificate Conditions
proposed by the Applicant for Baron Winds. In
addition, evaluation of the Lnight descriptor is
not included in the protocol for post-
construction evaluations. What this means is
that there will be no measurements to
demonstrate whether the Facility exceeds the
long-term recommendation of 40 dBA Lnight from
WHO-2009 and the limit of 50 dBA Lnight for
participating receptors, which was based on the
identified threshold for zero risk of
cardiovascular disease identified by WHO-2009.
The condition has been included in Staff

Certificate condition 72 (b).
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Are there any issues related to low frequency
sounds from the wind turbines in the Certificate
Conditions proposed by the Applicant?

Yes. In Case 14-F-0490 the Siting Board adopted
Certificate Condition 80 (c), which requires the
facility to "[c]omply with a maximum noise limit
of 65 dB Leq at the full octave frequency bands
of 16, 31.5, and 63 Hertz outside of any non-
participant residence existing as of the
issuance date of this Certificate in accordance
with Annex D of ANSI standard S12.9-2005/Part 4
(Sounds with strong low-frequency content)."
That condition is not proposed by the Applicant
for Baron Winds.

What does Annex D of ANSI Standard S12.9 say?
Section D.2 of Annex D in ANSI S512.9-2005 Part
4, entitled “Sounds with strong low-frequency

A\Y

content,” states “[glenerally, annoyance is
minimal when octave-band sound pressure levels
are less than 65 dB at 16, 31.5 and 63-Hz mid-

band frequencies.”

What is your recommendation for this case?
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A Certificate Condition for low frequency noise
is protective of annoyance to low fregquency
sounds and perceptible vibrations and for that
reason should be adopted for Baron Winds as it
was for Cassadaga Wind. This is reflected in
DPS-Staff proposed Certificate Condition 72 (d)
Are there any issues related to Certificate
Conditions proposed by the Applicant as related
to complaints from the wind turbines?

Yes. In Case 14-F-0490, the Siting Board
adopted Certificate Condition 81, which has
different requirements for the facility related
to the way that noise and vibration complaints
should be handled. These provisions are not
found in the Certificate Conditions proposed by
the Applicant for Baron Winds. These provisions
are included in DPS Staff’s proposed Certificate
Condition 73 for this Project.

What is the importance of this Certificate
Condition?

All these conditions are very important,

particularly Certificate Conditions designated
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as 81l (c) and 81(d) in the Cassadaga Wind
Project, because they relate to the way
complaints from Amplitude Modulation are
handled. Amplitude Modulated sounds from wind
turbines and how they increase annoyance to
sounds from Wind Turbines was thoroughly
discussed in the Cassadaga case. In that Case,
the Siting Board adopted the recommendation from
DPS Staff and imposed a Certificate Condition
for AM with a 5 dBA AM penalty. Given the
importance of having requirements for the
Facility to handle complaints, Staff is
proposing for Baron Winds the provisions adopted
by the Siting Board for Cassadaga Wind to handle
complaints, including those related to Amplitude
Modulated sounds along with some modifications
that I will discuss later in my testimony.
Please explain the concept of amplitude
modulation and the Application’s analysis and
conclusions related to amplitude modulation.

In simple terms, amplitude modulation is a

repetitive sound that occurs with a frequency of
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about one second or less. This is commonly
described as a repetitive “swish” or “thump”
associated with turbine operation. “Recent
evidence suggests that at times this ‘swish’ can
become more of a pronounced ‘thump,’ leading to
complaints from wind farm neighbors.” “(UK-2016,
p. 1).”

Are there any differences between Certificate
Conditions proposed by Staff and the Applicant
as related to complaints from Amplitude
Modulation (AM) from the Project?

Yes. Given the discrepancies that could occur
between computer noise modeling and actual post-
construction noise measurements, I recommend
that complaints related to Amplitude Modulation
be investigated if measured or modeled sound
levels at the location(s) being evaluated exceed
40 dBA Llhr, rather than based on modeled levels
exceeding 40 dBA Llhr exclusively, as ordered
for Cassadaga Wind (Certificate Condition 81
(d)). That change is reflected in Staff’s

Certificate Condition 73 (d). 1In addition, I
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recommend edits on the clause related to
Amplitude Modulation as ordered for Cassadaga.
The edits are consistent with the discussion on
page 60 of the Cassadaga Wind Order that states
“[t]he RD also adopted a restriction on the
Facility’s production of amplitude modulated
sounds, such as complaints of swishing or
thumping type sounds. Should such amplitude
modulated sounds be found to exceed a noise
level of 45 dBA for more than 5 percent of the
evaluation period, the Certificate Holder would
be required to implement minimization measures.”
Are there any issues related to the Applicant’s
proposed certificate condition on Amplitude
Modulation?

Yes. I consider that the time frame of
evaluation of Amplitude Modulation should be
clearly specified. I am proposing a timeframe of
evaluation of 8-hours which I consider to be
appropriate. The text “amplitude modulation
depth is 5 dB or lower for a minimum of 90% any

hour” is confusing. First, I think that the 90%
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was set as the complement of the 10% indicated
in the same clause. Therefore, the 90% should be
95%. Second, the text should refer to the
penalty for Amplitude Modulation which is set at
the beginning of the same clause. For that
reason, I am proposing edits so that the
Application of the AM penalty makes sense and is
consistent with the intent expressed in the
discussion of the order and the first portion of
this clause.

Is there any other way to address potential
issues with amplitude modulation sound?

Yes, by reducing the sound limits to which the
AM penalty is applied. The UK-2016 document
recommended amplitude modulation penalties
between 3 and 5 dBA. The 3 dBA penalty is
applied if an AM depth of 3 dBA occurs while a 5
dBA penalty is applied if an AM depth greater
than 5 dBA occurs. If the short-term goals and
limits are reduced to 42 dBA or lower an
amplitude modulation penalty may not be needed.

Are there any advantages when doing this?

80

551



CASE 15-F-0122

10 Q.
11
12 A.
13
14
15
16
17
18
19
20
21

22

MORENO-CABALLERO

Yes. There is no need to measure amplitude
modulation. Therefore, Certificate Condition 73
(d) could be eliminated as proposed in my
alternative to Certificate Conditions in

Exhibit (MMC-10). As I previously stated, the
short-term limit should be equal to or lower
than 42 dBA to meet the WHO recommendations of
1999, 2009, and 2018 and, at that level, the AM
penalty may no longer be necessary.

Do you have any recommendations about how
complaints should be reported?

Yes. My recommendations are reflected in
Certificate Condition 73(c), Exhibit SSP-2. For
this case I recommend that complaints be
reported monthly during the first three years of
operation and quarterly after that rather than
monthly during the first full year of commercial
operations as adopted for Cassadaga. If no
noise or vibration complaints are received. I
also recommend requiring the Certificate Holder
to submit a letter to the Secretary indicating

that no complaints were received during the
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reporting period rather than excepting the
Applicant of any filings if no noise or
vibration complaints are received.

Do you have any recommendations for Compliance
testing?

Yes, I do. In Case 14-F-0490, the Siting Board
adopted Certificate Condition 72 requiring the
Applicant to perform two compliance tests: one
during “leaf-on” conditions; and another one
with “leaf-off” conditions. Those provisions
are not proposed by the Applicant for Baron
Winds. DPS Staff is proposing similar language
in its recommended Certificate Condition 70.
One of the changes Staff is requesting, as
related to Certificate Condition 71 adopted for
Cassadaga, refers to the Compliance Protocol.
For Cassadaga Wind DPS Staff did not propose a
compliance protocol. Absent of any alternatives
the Recommended Decision (RD) and the Siting
Board’s Order adopted the protocol presented by
the Applicant. The Applicant here has proposed

addressing complaints and testing the Facility

82



CASE 15-F-0122

10 Q.
11
12 A.
13
14
15
16
17
18
19
20
21

22

554

MORENO-CABALLERO

with a protocol that was initially filed with
the Application and that was recently modified
in response to interrogatory request “Oehlbeck-
IR-1”. I have objections to the most recent
protocol which are presented in Exhibit MMC-13
with side comments on the most relevant issues.
This does not address the parts of a compliance
protocol that should have been but that in my
opinion are missed.

What are the most important issues with the
Protocol presented in the Application?

The most important issue is that the protocol
presented with the Supplement only proposes
testing of the short-term noise descriptor for
the nighttime at non-participating receptors.
Testing of the long-term noise descriptor
Lnight, as imposed by the Siting Board in Case
14-F-0490, is excluded as well as testing during
the daytime and testing at participating
residences. In addition, testing of the low
frequency noise levels, as ordered by the Siting

Board in Case 14-F-0490, is also excluded from
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the protocol. In addition, there are no
provisions for measurement of Amplitude
Modulation and perceptible vibrations.

Are there any other issues with the compliance
protocol?

Yes. Section 2.6.4 Data Analysis states: “For
any one-hour period during which Turbine-plus-
background sound levels exceed 45 dBA Leq,
Background will be subtracted to determine the
sound level attributable to the Project
(Turbine-only level). The Background level is
the adjusted Background Leq with a factor added
for uncertainty according to ANSI S12.9 Part 3
Clause 7.3.”. The introduction of the word
“added” is not appropriate. ANSI Standard
requires the addition of the uncertainty for the
party that needs to demonstrate a violation (DPS
in this case) and the subtraction of the
uncertainty for the party that needs to

4

demonstrate “compliance,” in this case, the
Certificate Holders. The way this provision is

drafted, demonstration of compliance by the
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Certificate Holder will be potentially easier
and demonstration of violation by any other
party including DPS harder. In addition, the
uncertainty factors specified by ANSI S 12.9
Part 3 are greater if the time between the
measurement of operational sound and background
sounds 1s greater. The intent is to encourage
both parties to measure background levels very
close to the time when operational sound levels
are measured so that background conditions are
similar. The way this provision is written it
can make demonstration of compliance by the
Certificate Holders easier if measurements are
delayed or taken later rather of sooner, which
makes absolutely no sense. On the other hand,
this clause will force other parties including
DPS Staff to take readings very close to the
measurement of operational noise levels but not
the Certificate Holders.

How do you recommend this be corrected?

The provision should include the addition of

uncertainties for the party that needs to
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demonstrate a violation (e.g., DPS Staff) and
the subtraction of uncertainties for the party
that needs to demonstrate conformance, in this
case the Certificate Holder. From the analysis
of certificate conditions on noise imposed by
the Siting Board in Case 14-F-0490, it is clear
that demonstration of compliance corresponds to
the Certificate Holder’s (See Case 14-F-0490,
Certificate Conditions 71, 72(a), 72(b), 72(e),
81l (c) and 81(d). Alternatively, this provision
should be eliminated from the Protocol so that
the results as determined by the Certificate
Holder and DPS Staff are the same, provided any
background measurements are taken no later than
one hour before or after any shutdown. The
latter approach is proposed in the Staff’s
Protocol.

Do you have any other issues with the proposed
protocol?

Yes. Section 2.5 Data Collection states: "The
sound monitoring period will last at least two

weeks or until at least 20 clean shutdowns have
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occurred, whichever is later. A clean shutdown
is one where the maximum 10-minute hub height
wind speed of the closest turbine exceeds 4 m/s
.". First, this provision refers to maximum
sound levels since the protocol presented in the
Application only proposes measurement of short-
term impacts. For that purpose, a wind speed of
4 m/s 1s irrelevant. It only means that the
turbines will be rotating at minimal noise
production. Noise levels should be measured at
the worst operational noise conditions which
usually correspond to wind speeds greater than 4
meters per second (Wind turbines typically reach
the maximum sound power levels at wind speeds
greater than 7 meters per second). This
provision may result in 40 operational 1l-hour
sound levels that do not correspond to the worst
noise conditions and, therefore, are not
appropriate for determination of the maximum
noise impacts.
Do you have any other issues with the proposed

protocol?

87



CASE 15-F-0122

10
11
12
13
14
15
16
17
18 Q.
19
20
21 A,

22

559

MORENO-CABALLERO

Yes. Section 2.6.6.a states: "Tonal periods will
be further screened to determine if the tonal
sound is audible using Table 7 of ISO 387-7
(2005)". DPS-Staff has not been able to find the
referred standard. The way that this issue was
addressed in the protocol imposed by the NYS
Public Service Commission in Case 10-T-0350 was
by using the hearing thresholds for a 95%
confidence level as specified by Kurakata-2005.
In other words, sound levels exceeding these
thresholds will be only audible for 5 percent of
the people and inaudible for 95 percent of the
people. This potentially restricts the
application of a tonal penalty as adopted by the
Siting Board for Case 14-F-0490. For that case,
the Board adopted a 5-dB tonal penalty
regardless of the time period of evaluation.

Do you have any other issues and what is your
opinion on the protocol presented with the
Supplement on the Application?

There are more issues and they are indicated in

Exhibit MMC-13. In general, I do not recommend
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the adoption of the Protocol as presented in the
Application as it will not properly evaluate
whether the Facility as designed and as built
will in fact avoid, offset, or minimize, the
adverse environmental noise or vibration impacts
upon the local community for the duration of the
certificate.

Do you have any issues with the Complaint
Resolution Protocol?

Yes. Those issues are explained with side
comments on the Complaint Resolution Protocol
recently submitted Exhibit (MMC-13).

Are you recommending a Protocol for
postconstruction noise evaluations?

Yes. I am proposing a different Protocol for
demonstration of operational compliance
developed for this Project. I am attaching a
copy of the compliance protocol presented with
the Application with my comments on some
portions of the text.

Please explain what is the next change that you

recommend.
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Certificate Condition 71 presented in the
Application states: “The Certificate Holder
shall perform sound monitoring and compliance
protocols pursuant to the Baron Winds Sound
Monitoring and Compliance Protocol submitted
with the Application.” I disagree with this
condition. First, the Applicant and DPS Staff
should not follow the protocol presented by the
Applicant as this protocol is insufficient and
contains many issues as discussed here and in
Exhibit (MMC-13). Second, I recommend that if
the Siting Board decides to grant a Certificate
to Baron Winds any post-construction monitoring
should be conducted by following the Sound
Testing Compliance protocol presented by DPS and
attached to this testimony as Exhibit (MMC-7).
Do you have any recommendations for Compliance
Filings?

Yes, I do. In case 14-F-0490 the Siting Board
adopted Certificate Conditions 70(a) and 70 (b),
which require the Applicant to file final

construction drawings indicating changes in
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turbine locations or substation components, if
any, and present GIS files, dimensions, proposed
grading and elevations for turbines, and any
mitigation measures adopted for the Substation
Collector. These provisions are not presented
by the Applicant for Baron Winds but are
presented by DPS Staff in proposed Certificate
Conditions.

Are there any differences between the
Certificate Conditions Staff is recommending for
noise and vibrations and the Certificate
Conditions proposed by the Applicant as related
to Compliance Filings?

Yes. In Certificate Condition 68 (c) (i) I am
including edits to fix typos related to the
standards used to report sound power levels from
the turbines. 1In Certificate Condition

68 (c) (ii) I am including edits to reflect that
sound power levels should not exceed the final
overall and full-octave band levels presented in
the Application or any subsequent supplement.

In Certificate Condition 68(d) I am recommending
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that NROs not be used in the design, to
demonstrate conformance with any limit imposed
by the Siting Board as a compliance filing
requirement. Also, in Certificate Condition
68(d) (i) and 72(b), I am recommending requiring
the Applicant to evaluate the new
recommendations from WHO-2018 consisting of
noise levels lower than 45 dBA Lden. As an
alternative to this, I am recommending lower
short-term regulatory limits as shown in my
alternate proposed Certificate Condition 72 (a)in
Exhibit (MMC-10).

Are there any issues related to sound limits at
the boundary lines?

Yes. Certificate Condition 68(d) (iii) has been
included to reflect the discussions in the
Cassadaga’s order which was not reflected in the
final approved Certificate Conditions. In that
case the Order states, on pages 71 and 73:
“[alrea of property to be measured .. The
Examiners explained that although the Applicant

also agreed to adopt a long-term design goal of
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50 dBA Leg-l-year for the nighttime period at
all participant receptors’ property lines, it
applied that measure only to the portion of a
real property plot that is within 150 feet of an
existing roadway. The RD recommended that we
impose the design goal as a regulatory limit
across the entire property to preserve the
enjoyment of the entire property... We agree with
Concerned Citizens and DPS Staff. Cassadaga
Wind’s 150-foot from a public roadway limit is
arbitrary. Notwithstanding the lack of
specificity in the experience that Cassadaga
Wind relies on to support its position, we do
not agree that such experience is relevant for
the local community at issue in this case.
Accordingly, we adopt the RD’s recommendation.”
That recommendation is reflected in my proposed
Certificate Condition 68 (d) (iii). In addition,
although the recommended decision refers to a 50
dBA (Lnight-outside) limit, I consider it more
practical to express this requirement by using a

short-term limit for this compliance filing at
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boundary lines. That is because it is practical
to generate sound contour drawings with the ISO
model for boundary lines with the sound turbines
at maximum power levels but not feasible to
generate yearly noise contours with the CONCAWE
meteorological correction. As explained in my
discussions above, the difference between the
Long-term Lnight and the short-term descriptor
Leg may not be 5 dBA but rather as low as 2 dBA.
For that reason, I recommend a short-term limit
of 52 dBA Leg-8-hour for boundary lines as a
compliance filing in my alternate Certificate
Conditions included in Exhibit (MMC-10),

Certificate Condition 68 (d) (iii).
Do you have any other recommendations?

Yes. In the event that the final turbine model
selected for the Project has manufacturer’s data
showing higher sound levels in the overall
broadband (dBA) noise level and also at any key
low frequencies (16,31.5 or 65 Hz), the re-
evaluation of predictions and conformance with

relevant guidelines, criteria, and goals should
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also include the new data at the low frequency
range in order to understand the anticipated
impacts of the different turbine model (s).

What is your conclusion about the analysis of
short-term impacts and Certificate Conditions?
Short-term regulatory limits should be lower
than those set for Cassadaga Wind and may need
to be as low as 42-dBA-8-h-nighttime to comply
with the indoor recommendations of WHO-1999, the
Lnight recommendations of 2009, and the Lden
recommendation of 2018. The levels should apply
to all non-participating receptors regardless of
occupancy. In addition, short-term limits
should be set for the daytime, as well. These
recommendations are reflected in Certificate
Conditions 72 (a) and (b) and in my alternate set
of Certificate Conditions (Certificate Condition
72 (a) .

What are your recommendations for participating
receptors.

I also recommend reducing the regulatory limit

for non-participating receptors, from 55 dBA as
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ordered for Cassadaga Wind to 52 dBA-Leg-8-h on
the basis that the difference between the short-
term limits and the long-term limits may be as
low as 2 dBA and not 5 dBA as assumed for
Cassadaga. This recommendation is based on an
identified threshold of 50 Lnight in WHO-2009
for zero risk of cardiovascular disease.
Participating receptors should be aware that
indoor noise levels with the windows open, or
partially open, may be higher than as
recommended by WHO-1999 and may need to close
their windows to reduce the potential for
annoyance or sleep disruptions. Currently, the
Application shows that the maximum Leg-1-h sound
levels at participating receptors are predicted
to be below the 52 dBA Leg-8-h regulatory limit
that I am recommending.

Do you have any recommendations for mitigation
of noise and vibration after the Project is
built?

Yes. In case 14-F-0490 the Siting Board adopted

Certificate Condition 73, which contained a
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series of steps and provisions for mitigation in
case a compliance or violation test shows that
the Facility exceeds any Certificate Conditions.
Those conditions require presenting operational
and physical minimization measures to the Board
or the Commission, providing mitigation measures
within reasonable time frames, retesting the
mitigation measures implemented for compliance,
as well as a restriction that prohibits the
Facility to operate without the mitigation
measures that are approved by the Siting Board
or the Public Service Commission. These
provisions are not included in the Certificate
Conditions proposed by the Applicant for Baron
Winds. Given their importance, those provisions
as adopted for Cassadaga Wind, are reflected in
DPS Staff’s proposed Certificate Condition 71.
Are there any differences between the
Certificate Conditions Staff is recommending for
noise and vibrations and the Certificate
Conditions proposed by the Applicant as related

to Postconstruction Compliance Evaluations?
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Yes. In Certificate Condition 69, and as
explained above, I am recommending adopting the
Sound Testing Compliance Protocol presented by
DPS in Exhibit (MMC-7) and not the Protocol
presented by the Applicant. Since the protocol
presented by Staff already contains all the
elements included in Cassadaga’s Certificate
Conditions 71(a), (b), and (c), I advise those
provisions are not needed. For the same reasons,
I am recommending the elimination of Applicant’s
Certificate Conditions 70(a), (b)), (c), and (d).
Are there any differences between the
Certificate Conditions Staff is recommending and
the Certificate Conditions proposed by the
Applicant as related to regulatory noise limits
to the Facility?

Based on my discussions in my testimony, I am
recommending in Certificate Condition 72 (b) that
the Facility also be required to demonstrate
compliance with the new WHO guidelines of 45-dBA
Lden for any existing permanent or seasonal non-

participating residence by post-construction
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noise testing after the Facility is built.
Alternatively, if the Siting Board decides not
impose a Certificate Condition of 45 dBA Lden,
40 dBA L (night), or both, I recommend reducing
the short-term regulatory noise limit from 45
dBA Leqg (8-hour) to 42 dBA Leq (8-hour) for any
existing participating receptors and from 55
(dBA) Leq (8-hour) to 52 (dBA) Leq (8-hour) for
any existing non-participating receptors. This
option is reflected in my alternate conditions
included in Exhibit MMC-10 (Certificate
Condition 72(a)). In addition, I am
recommending that the noise descriptor for the
65-dB Leq low-frequency noise limit included in
Certificate Condition 60 (d) be clarified as 65
dB Leg-l-hour. This is consistent with the
requirements for compliance filings for
Cassadaga (Case 14-F-0490, Certificate Condition
70(d) (1i1ii) and also with the noise descriptor
specified in Certificate Condition 69 (b) (3)
proposed by the Applicant. I am also

recommending clarifying that section D.2. (1) is
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the relevant section of ANSI S12.9-200/Part 4
for the 65 dB-1-h limit for low frequency sounds
proposed in Staff’s Certificate Conditions.
Also, 1in Staff’s Certificate Condition 71, I am
clarifying that “compliance” tests will refer to
tests performed by the Applicant and “violation”
tests will refer to those performed by DPS
Staff. This to be consistent with the content
and intent of ANSI Standard S12.9 Part 3.
Finally, in Staff’s Certificate Condition 74, I
am clarifying that the Certificate Holder should
keep both a schedule and a log of Noise Reduced
Operations.

Are the number and models of turbines presented
in the Application the same currently considered
for the project?

No. According to the information contained in
the most recent supplement the number of
turbines was reduced from 76 to 69. In addition,
according to the sound data filed in the
Application, the turbines as originally proposed

were Vestas 117 3.3/3.45 MW and Vestas 136-3.45
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MW. In the latest supplement, the turbines
considered for the project are Nordex N117 3600
and GAMESA G114 2625.

Had you identified the turbines that should have
been eliminated from the original design?

Yes, turbines where the maximum NRO’s of 7.5 dBA
were applied were in my opinion the best
candidates for elimination.

To the best of your knowledge, as a result of
the proposed modifications, were any of the
turbines where the maximum NRO’s of 7.5 dBA were
applied proposed to be eliminated from design?
Turbines Tl and T74 were turned off in the
computer model and in my opinion, they need to
be eliminated from design. None of the other
turbines with NRO’s of 7.5 dBA were eliminated.
Still, in my opinion, some of them should be
eliminated.

Are there any concerns?

Yes, the elimination of turbines where the
maximum NRO’s were applied and where the sound

levels at impacted receptors are the highest is
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preferred. 1In addition, the use of NRO’s for
computer noise modeling shows that the proposed
layout does not conform with relevant thresholds
and criteria unless NRO’s are incorporated in
the design. For those turbines additional NRO’s
required to comply with Certificate Conditions
may be limited or unfeasible. In addition,
NRO’s also reduce the production of energy.

Have you identified the turbines that would be
recommended to be either eliminated or
relocated?

Yes. Based on the modeling results under ISO
9613-2 and the geographical information system
(GIS) information provided by the Applicant,
Staff has generated drawings identifying non-
participant noise sensitive receptors within the
Project area differentiated by colors. The
sound levels can be seen in the legends of these
drawings Exhibit (MMC-9). Turbines that are
identified as candidates for elimination are:
Tl, T72 and T74 which needed to be turned off in

computer noise modeling. T7 and/or T-18; T24,
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T46, T47 and T-93; and T52 and/or T60.

What is your recommendation?

My recommendation is that Noise Reduction
Operations should not be used for computer noise
modeling to demonstrate conformance with
relevant criteria and that minimization measures
should be provided during design for the most
impacted receptors.

Are there any mitigation measures that could be
implemented if a non-conformance operational
situation is found?

Yes. NRO’s are the most practical mitigation
measure that could be implemented after the
Project is built provided they are sufficient to
mitigate any actual exceedances.

What are your final recommendations about the
proposed Facility.

The design should keep the noise reduction
operations (NROs) as a contingency option to
mitigate any discrepancies between predicted and
actual sound levels. Should sound levels at the

non-participating or participating receptors

103



CASE 15-F-0122

10
11
12
13
14
15
16 Q.
17
18
19
20 A.
21

22

575

MORENO-CABALLERO

exceed relevant criteria or any Certificate
Conditions imposed by the Siting Board after
construction, then NRO’s should be applied as
necessary on relevant turbines to bring noise
levels back into compliance.

Does the proposed Facility avoid or minimize
environmental impacts to the maximum possible
extent?

No. I believe that the potential adverse
environmental noise impacts from operation of
the Facility have not been avoided or minimized
to the maximum extent practicable. I also
believe that additional minimization measures
such as elimination or relocation of turbines
needs to be explored.

What is your recommendation to the Siting Board
regarding granting a Certificate to the
Applicant in light of the environmental noise
impacts?

My recommendation as related to adverse
environmental noise and vibration effects is

that the Project should be approved subject to
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the Certificate Conditions, the post-
construction protocol, the regulatory limits
that I am recommending for this project, and a
redesign to include elimination of turbines
without the use of NRO’s so that the adverse
environmental noise effects of the operation of
the Facility are minimized or avoided to the
maximum extent practicable. In my opinion the
alternative presented in the Application
Supplement does not avoid, offset or minimize
the impacts caused by the Facility upon the
local community for the duration that the
Certificate is issued to the maximum extent
practicable using verifiable measures. The
Applicant should present updated computer noise
modeling results considering the elimination of
turbines that I am recommending and demonstrate
that the adverse operational noise impacts have
been minimized or avoided to the maximum extent
practicable. The final computer model should
determine whether additional turbines need to be

relocated or eliminated in order to comply with
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relevant thresholds and criteria as recommended
in this testimony. In addition, the Applicant’s
proposed Certificate Conditions and
Postconstruction Compliance Protocol are not
sufficient to demonstrate that the Facility will
in fact avoid, offset or minimize the impacts
upon the most sensitive receptors to the maximum
extent practicable using verifiable measures.
Further, I recommend adoption of DPS Staff
proposed Certificate Conditions on noise and
protocol for demonstration of compliance after
construction, if the Project is finally
approved. The Applicant should present updated
computer noise modeling results as a compliance
filing to reflect any change introduced to the
design such as different turbine model (s) or
turbine locations, any changes on the list of
receptors including any changes on participation
status, to demonstrate that the adverse
operational noise impacts have been minimized or
avoided to the maximum extent practicable before

a final design can be approved and construction
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1 can begin.
2 Q. Does this conclude your testimony at this time?
3 A. Yes.
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Okay. And the witness is available.
CROSS EXAMINATION
BY MS. KLAMI:
0. Good afternoon, Mr. Moreno.
A. (Moreno-Caballero) Good
afternoon.
THE REPORTER: Can you move the mic a
little bit closer?
MS. KLAMI: Sure.
THE REPORTER: Thank you.
MS. KLAMI: Is that better?
THE REPORTER: That’s perfect.
MS. KLAMI: Okay.
BY MS. KLAMI: (Cont’g.)
Q. I'm going to hold these up.
These are highly technical questions, so I actually
need my script today.
Are you Board Certified by the

Institute for Noise Control Engineering?

A. (Moreno-Caballero) I am not.

Q. Was Cassadega the first windfarm,
you reviewed?

A. The first application, that I

reviewed. Yes.
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Q. Have you ever modeled a wind farm
before?
A. No, I have not.
Q. Does turbine sound vary

throughout the year, at receptor locations?

A. Yes.

Q. Does turbine sound vary,
depending on weather conditions, at turbine
locations?

A. Yes.

0. Does turbine sound fluctuate, due
to the wind speed?

A. Yes.

0. Does turbine sound fluctuate,
over the course of a year?

A. Yes.

0. Are there times, where turbines
won’t be running at all and therefore not producing
any sound?

A. I wouldn’t say any sound, but
it’s very, very minimal.

Q. You testified that you believe
that R.S.G.’s modeling, under predicts the sound

impacts?
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A. Could you repeat --
Q. Sure.
A. -— your question, please?
Q. You -- you testified that

R.S.G.’s modeling, under predicts the sound impacts
for this facilities, 1is that correct? You believe
that to be correct?

A. Could you please indicate the
page where I said that?

Q. Sure.

The term under-predict shows up on

pages 36, 39 and 47. And on page 6, you were talking

about the similar assumptions and input wvalues, to

the ones that were used in the application, resulted

in about a 3 D.B.A. under-prediction of the L.E.Q.
hour noise descriptor, for out of 6, 1 hour samples
and 1 out of 2 highest-sound pressure levels, that
were modeled.

A. Yes.

That’s -- that’s a citation to the
Massachusetts study and the figure that I'm
indicating in my testimony.

Q. Are you aware, that R.S.G. has

run modeling for other wind projects?

1
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A. Yes. I know.
Q. Has R.S.G. monitored wind product

-- wind projects?

A. Yes.

I - I -- yes.

MS. BEHNKE: Objection.

that’s beyond his -- his -- unless you
can answer.

A. (Cont'g.) (Moreno-Caballero)

Well, I mean, it’s included in Mr. Koliski’s

(phonetic spelling)

resume and that’s what his

company does. So, yes.
BY MS. KLAMI: (Cont’qg.)
Q. The Applicant has proposed a

short-term limit of

correct?

A.

Q.

45 D.B.A., 8 hours, is that

It’s D.B.A./L.E.Q. --

-- hours?

-—- hours.

Thank you for that clarification.

And clarify me every time I forget to

add those descriptors, please.
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A. That’s fine.
0. This is consistent with the

short-term limits imposed by the Siting Board in
Cassadega, 1s that correct?

A. This the same number. It’s the
same descriptor.

The only difference is in the original
proposed certificate conditions, it was proposed for
the nighttime, exclusively, while the 45
D.B.A./L.E.Q. 8 hour, that was imposed by the Siting
Board, relates to anytime of the day. I don’t know
whether that was fixed in the most-recent certificate
conditions presented with the rebuttal testimony.

Q. When the Applicant modeled the 45

D.B.A./L.E.Q. 8 hour, did they apply any uncertainty

factors?

A. Yes.

What I understand from the
application, is that they apply it to the -- the
correction and I -- and that recently say that that’s

for a 95 percent confidence interval.
0. And so, that would mean, if they
modeled the project and they got a 45, they then

would present it as a 437
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A. No. I don’t think so.

Could you repeat your question?

Q. Sure.

So, when you add a 2 D.B. uncertainty
factor --

A. Yes.

Q. -—- when you’re adding that
uncertainty factor, you’re correcting, in the -- in -
- to increase the sound. So, you’re not correcting
to make it appear lower, you’re correct -- you’re
correcting to -- to show that the sound is higher,
correct?

A. Well, I wouldn’t state it that
way.

The thing that this was done, is based
on the assumptions and the input values to the
computer model, the model produces the results -- a

result and that result is adjusted and the adjustment

is 2 D.B. --

Q. Uh-huh.

A. —-— to correct the results.

Q. And does that adjustment go up or
down?

A. That goes —-- that results in a
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higher number.
Q. Thank you.
When the Applicant modeled the 45

D.B.A., what receiver height did they use?

A. They used 4 meters above the
ground -- excuse me. 4 -- yeah. For the 45 --

Q. For the 45 short-term.

A. -— which is the short-term, but

my understanding is to generate sound contours, the
height is reduced to 1.5 meters.

Q. Would you agree that using a 4
meter height, versus a 1.5 meter height, would add
about a 1.5 D.B.A., to the sound model?

A. To the closest receptors, yes.
That’s what I said in my testimony, too.

Q. You are recommending that the

Siting Board adopt a 42 D.B.A./L.E.Q. 8 hour limit,

correct?
A. When? For which project?
Q. For this project?
A. For this project?
Q. Yes.
A. That’s one alternative that I'm

presenting, for consideration.
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Q. And if I understand correctly,

you base this on, I think 3 different arguments that

I'1l -—- I’11 get to, 1 at a time. Okay.

on a 30 D.B.A.
partly opened,

correct?

So, the first one, is you based this
interior sound level, plus windows

corrected to 12 D.B.A., 1s that

A. Where in my testimony --
MS. BEHNKE: Can you —--7

A. (Cont'g.) (Moreno-Caballero) I

don’t recall if I --

said —--

partially --

opened.

MS. BEHNKE: Yeah.

A. (Cont'g.) (Moreno-Caballero) --

MS. BEHNKE: Can you let him --

A. (Cont'g.) (Moreno-Caballero) --
MS. BEHNKE: -- review his --

A. (Cont'g.) (Moreno-Caballero) --
MS. BEHNKE: -- testimony?

(Off the record discussion)
BY MS. KLAMI: (Cont’g.)

Q. So, maybe I can rephrase it for
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you, so that we don’t get hung up on the -- on the
word partially open for right now.

You’re -- you’re recommending a 42,
based on a indoor to outdoor attenuation of 12
D.B.A.?

A. Correct.

MS. KLAMI: What is this on.

UNIDENTIFIED SPEAKER: 25.

A. (Cont'g.) (Moreno-Caballero) And
sorry. Can I clarify that?

In my testimony, I talk about outdoor
to indoor reductions, between 10 and 12 D.B.A., to be
more precise.

BY MS. KLAMI: (Cont'g.)

Q. Thank you.

So, you attached to your testimony --

and it was M.M.C. Exhibit 4, the 2018 WHO guidelines?

A. (Moreno-Caballero) Correct.

Q. Can I have you turn to page 9 of
the guidelines and then -- and page 29 of your
exhibits?

A. I'm there.

Q. That's -- I apologize, that’s not

the -- the correct page I wanted you to turn to.
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Give me one second.
That is the right page. I was just
looking at the wrong paragraph.
So, go down to -- 1, 2, 3 —-- the 4th

paragraph, the last sentence that begins, the

differences between. Do you see that sentence?

A. Yes.

Q. Can you read that sentence for
us?

A. The difference between indoor and

outdoor levels, are usually estimated at around 10
D.B. for open, 15 D.B. for tilt, or half-open and
about 25 D.B., for closed windows.

Q. Thank you.

The second reason you recommend a 42
D.B.A./L.E.Q. 9 hour 1limit, is based off a amplitude-

modulation penalty of 3 D.B., is that correct?

A. No.
Q. Okay. Could you explain it?
A. Yes.

Basically, I'm utilizing 3 different
W.H.O. guidelines. The one that W.H.O. released in
1999. The one that was released in 2009 and more

recently, the one that was released in 2018.
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By doing independent analysis of those
3 guidelines, I conclude that the short-term noise
limit that would comply with all 3 recommendations of
all those 3 guidelines, should be 42 D.B.A. or lower.
And then because for Cassadega, the amp -- the -- the
penalty for amplitude modulation was applied to a 45
D.B.A. limit, I’'m saying in my testimony that if the
42 D.B.A. limit is adopted, then the amplitude-
modulation penalty might not be needed.

Q. For the 3 D.B. amplitude
modulation penalty, do you know of any Jjurisdiction
in the world that uses this penalty, for amplitude
modulation deaths -- depths?

A. I -- I know that there are
several jurisdictions worldwide, that include
amplitude-modulation penalties. Whether they are
exactly 3 D.B.A., that’s something that I don’t
recall at this time.

But I -- I -- my recollection is that
penalties in the order of about 5 D.B.A. are applied
in -—— in -- in regqulations, of other jurisdictions.

Q. And is that for larger amplitude-
modulation depths?

A. I don’t recall the specifics of
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how amplitude modulation is defined for those
specific requlations, at this time.

Q. Do you know what jurisdictions
those --7?

A. I don’t recall at this time.

I do believe that there was a document
that was done in Canada, which basically deals with
outdoor-noise transmission, or outdoor-noise

propagation, for offshore windfarms and I think that

that information -- it might be included in the
appendix --

Q. But that's not --

A. -— of that one.

Q. -- it -- I -- that was just a
study. That wasn’t -- Canada doesn’t require a 3

D.B. amplitude-modulation penalty --

A. No.

Q. -— as a —-

A. It's a —--

Q. -— comparable --.

A. -—- compilation of regulations, I
would say for -- from different countries and maybe
some provinces -- provinces in Canada. That’s --

that’s what I recall, at this time, that I -- that’s
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where I became aware that amplitude-modulation
penalties have been applied in other places.

Q. Are you assuming in your
testimony, that the average variation between the

long-term and the short-term 1 hour, is 2 D.B.?

A. Honestly, I don’t understand the
qguestion.

Q. And it may very well be a bad
question. So, let me see if I can rephrase it for
you.

On a 40 D.B. annual average, plus the
mean deviation between the maximum 1 hour and the
annual average of wind turbine sound at the receptor,
of 2 dB?

A. I think that I'm explaining that
in my testimony, when I talk about the exercise and
how the noise descriptor, which is an average in a
year, relates to the maximum sound power level of a
turbine, based on the statistics of wind --

Q. Uh-huh.

A. -—- for this project and based on
the turbines selected, for -- or proposed for this
project.

Let me see if I can find that.
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0. Well, let’s -- it -- I -- I --

you’ve answered my question and I'm going to ask --

A. Because I --

Q. -— you -—-

A. -- think --.

Q. -- I'm going to ask you more

about it in a moment.

A. Okay.

Q. So, we can -- we can get to it
again.

Are you aware of any study that
measured an average 2 D.B. variation in the field,
over the range of wind speed and wind -- wind
directions, that occur over a year?

A. The question is not clear for me.

Q. Are -- are you aware of any
studies that measure an average 2 decibel wvariation
in the field, over the range of wind speed and wind
directions, that occur over a year? So, are you

aware of any studies that found that the average --

average deviation was 2 D.B.? Variation. I’'m sorry.
A. The question is a little
confusing for -- for me, but I think that I kind of

have an understanding of what you are trying to ask.

700
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This is the exercise that is usually
done and what I did for this project, is basically --
there is a series of about -- let’s say for a year,

8,760 hours --

Q. But you said --.
A. -- of wind speed.
Q. I'm sorry to interrupt you.

You said you did it for this project.
I'm talking about someone that measured a deviation
variation, not modeled.

A. I -- I don’t have the information
with me, to respond to your question, at this time.

Q. Okay. Can you the annual
variation be greater than 2 D.B.?

A. The annual?

Q. The -- sure.

The annual variation in noise, can it

be greater than 2 D.B.?

A. It's == I'm -- I'm sorry.
The -- the -- the -- the question is
not formulated, in a -- in a way that I can respond

to that question. I apologize.
MR. MUSCATO: Wait.

Can you just give us one second, your
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Honor --

A.L.J. COSTELLO: Sure.

MR. MUSCATO: -- to see if we can
rephrase this, to see if we can get an answer out of
the witness?

A.L.J. COSTELLO: Certainly.

MR. MUSCATO: Thank you.

A.L.J. COSTELLO: We'll go off the

record.

(Off the record discussion)

A.L.J. COSTELLO: Okay. Back on the
record.

BY MS. KLAMI: (Cont’g.)

Q. Can the difference between the

annual average and the 1 hour maximum, be greater
than 2 D.B.?

A. It could be greater, equal, or
lower, depending on the wind potential for a site and
the turbine selected for the project.

Q. Thank you.

Did you base your 2 D.B. assumption
for this site on the declared sound power level of
the turbines, running at that level, all of the time?

A. At which level?
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Q. At the declared sound-power
level.
A. What I used was the different

sound-power levels, at each wind speed.

(Off the record discussion)

BY MS. KLAMI: (Cont'g.)

Q. Is that the declared or the
apparent?

A. I think that I used the numbers

that were estimated with the I.E.C. Standard 61400
part 11.

(Off the record discussion)

BY MS. KLAMI: (Cont'g.)

Q. Are you basing your
recommendation for the 42 D.B.A., to minimize
annoyance?

A. I would say that I’'m recommending
the 42 D.B.A., to comply with the recommendations of
W.H.O. 9 —— W.H.O. 1999, 2009 and 2018.

Q. And they recommend levels -- let
me -- I want to be clear about this.

They recommend levels, which may or
may not be the same level that you’re recommending,

based off of their recommendation to minimize
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annoyance, correct?

A. I don’t think that is totally
correct.

The recommendation -- let me look
through my exhibits.

The first recommendation, which is
included in the W.H.O. 1999 document, is coming from
table 4.1, it’s page number 67 of 161, in my Exhibit
M.M.C. dash 1.

The recommendation is 30 D.B.A./L.E.Q.
The -- the time base, is the -- the sleeping time and
the critical health effect identified, is sleep
disturbance, not annoyance, for W.H.O. 1999.

0. Okay. So, let’s -- okay. So,
let’s talk about that for a second.

So, the 2009 was sleep disturbance,

right?
A. The 2009 --.
Q. Or that was the 1999 one? I -- 1
was —- I —-.
A. Exhibit 1, that I just explained
Q. What's —--7

A. -— 1s the 1999.
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0. Okay. So, what’s 20097

A. The 2009, their recommendation is
included my Exhibit M.M.C. 2. You can see it in
executive —-- executive summary 17, in Roman numbers.

The recommendation is 40 D.B.A. at
night, outside. That’s based on what W.H.O. identify
as the lowest-observed adverse effect level, in --
for nighttime noise and this is -- it says on page 18
in Roman numbers, the L.O.A. -- A.E.L., which is the
lowest-observed adverse-effect level of night noise,
40 D.B.A. at night, outside, can be considered a
health-based limit value of the night noise guideline
necessary to protect the public, including the most-
vulnerable groups, such as children, the chronically
ill and the elderly from the adverse health effects

of night noise.

Q. And what is that adverse health
effect?

MS. BEHNKE: Objection.

He’s not an expert in health --.

A. (Moreno-Caballero) It’s included
here.

MS. KLAMI: He's based his

recommendation of 42, based off these two documents,
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so I expect he knows what they say.

A. (Cont'g.) (Moreno-Caballero) I -
- I -——- I would say it’s here somewhere what the basis
was.

BY MS. KLAMI: (Cont’g.)

Q. The word annoyance probably --

A. (Moreno-Caballero) I don’'t --

Q. -— appears in the --.

A. -— I -- I don’t want to --

MS. BEHNKE: Objection.
A. (Cont'g.) (Moreno-Caballero) --

speculate at this time.

The in -- the response to your
question is here. I’'m sorry.

BY MS. KLAMI: (Cont’g.)

Q. That’s fine.

Do you recall how many -- oh. Have

you reviewed the revised modeling, submitted with Mr.
Kol -- Koliski’s testimony?

A. (Moreno-Caballero) I took a look
at the results.

Q. Okay.

(Off the record discussion)

BY MS. KLAMI: (Cont'g.)
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0. So, I have in my hands the March
12th, 2019 sound-propagation modeling report,
prepared by R.S.G., which is Exhibit 7 to Ken
Koliski’s testimony. It is 291 pages.

MS. BEHNKE: Excuse me.

This is marked confidential.

MS. KLAMI: Yeah.

We’re not going to talk about --.

MS. BEHNKE: Okay.

MS. KLAMI: The only thing that’s
confidential in this document, are sound-power levels
and those are technical specifications, provided by
the manufacturers, that are confidential.

BY MS. KLAMI: (Cont'g.)

Q. I'm not going to ask you what

those numbers are.

A. (Moreno-Caballero) Okay.

Q. We’re just going to talk in
generalities, but if -- if a response to one of my
gquestions requires you to -- to talk about those

numbers, let us know and we’ll ask those who have not
signed a confidential agreement, to leave the room.
A. Okay.

Q. Okay?
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Q. I'm going to have you turn to
page 18 and on that page, there’s a table labeled,
projected number, highly annoyed and the table shows
788 receptors, but I will report to you that the
larger set of receptors in the back, is about -- is
1607 receptors total, but this chart only shows those
receptors that are above 30 D.B.A.

Can you tell by looking at this chart,
how many receptors are between 42 and 457

A. Including the 42, or excluding
the --7?

Q. Excluding the 42.

Between 42 and 45.

A. I count 22.

Q. And I'm sorry to make you do

math, but out of 1607 receptors, if 22 are between 42

and 45, what percentage of the receptors —--7?

A. 1600 -- where are you taking that
number?

Q. So, there’s —-- there’s 1607

receptors, which are all of these receptors back
here, in -- in the table, that has all of the -- the
sound levels.

I’'m -- I'm purporting to tell you
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that, as -- as a fact, so that we don’t have to count
all of these today, but I don’t know, Is that --7?

MS. BEHNKE: Is there a total anywhere
in the chart --

MS. KLAMI: Yeah.

MS. BEHNKE: -- that we can just --?

MS. KLAMI: 1Is there a total anywhere
that we may have somewhere? Yeah. Where?

Just show me, so I can point to it.

(Off the record discussion)

A.L.J. COSTELLO: We’ll go off the
record.

(Off the record discussion)

BY MS. KLAMI: (Cont’g.)

Q. So, on page 40, I apologize,
there are 1509 receptors total and those are non-
participating. So, we’re not counting participating.
Okay. So, my number before included some of those
participating, so I apologize.

So, out of the 1,509 receptors that
are not participating at this project, you’ve counted
22 of them as being between 42 and 45.

What percentage of the non-

participating receptors, are at that range?
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(Moreno-Caballero) Well, let me

I mean, that’s --.

Q.

math --

to answer --

That's a simple -- it's a simple

Yes.
-— question.
It is a simple --

It's a simple -- I just want you

-- it's --
-- my question right now.

-— it's -- it's a simple question

that can be calculated, which is calculated in a

percentage.

What I don’t think, is that the

question is relevant.

MR. MUSCATO: Well, that's not --

that's for redirect --

A.L.J. COSTELLO: Okay.

MR. MUSCATO: -- right?

A.
I explain why.

MS.

(Cont'g.) (Moreno-Caballero) And

KLAMI: No. No.

710
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MR. MUSCATO: No.
MS. KLAMI: No. No.
A.L.J. COSTELLO: Can I just -- can I
just ask you, do you need him to do the calculation?
MS. KLAMI: No. I can do it --
MR. MUSCATO: No.
MS. KLAMI: -- for him.
So it’'s —--.

A.L.J. COSTELLO: All right.

BY MS. KLAMI: (Cont'g.)

Q. If I told you it was less than 2
percent, at 1.4 percent --7

A. (Moreno-Caballero) That’s

relative to the number of receptors that were

included into the model.

If T include twice a -- the receptors,
the percentage is going to be lower. If I include
less receptors, the -- the percentage is going to be
higher.

So, I think what is -- might be more

relevant, is to say how many of the receptors exposed
to more than 35 decibels, or more than 40 decibels,
are —- are exposed to levels exceeding between —-- 42

and between 43, 45. But again, I mean, it’s -- it’s
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-- it -- what -- what matters, in -- in my opinion,
is the absolute number of receptors that -- exposing
a particular -- or that are going to be exposed to a

particular level because dividing that number of
receptors between all the receptors that were
considered, or that -- that were entered into the
model, give me a number that might not -- might --
might be relevant, for the reasons that I explained.
For the same project one consultant

may include more receptors, if the radius --

Q. Sure.

A. -- 1s greater.

Q. Sure. Sure.

A. So —-

Q. -- so, in -- in this project,
have -- have you found anything to indicate that they

haven’t included receptors that are necessary to be
included?

A. No.

According to what was stipulated in --

Q. Right.

A. -- this project, it -- it was 1
mile within any turbine.

What I’'m saying -- if we had set that
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as 2 miles, or a 1/2 mile, the percentage is going to

be different. You --.

Q. Sure.

A. That’s what I'm —--

Q. But it -- it --

A. -- trying to say.

Q. -— but there -- there wouldn’t be

more people exposed to higher levels of sound further
away, Miguel.

A. With the same project -- with the
same project, same model, same turbines, everything
is the same, the percentage is going to depend only
on the radius of evaluation around the turbines.

You will get a different percentage if
that rate is shorter. You’re going to get a lower
percentage if that rate is -- is larger. So, I -- I
don’t -- honestly, I --.

Q. Okay. Okay. Are there existing
locations, based off of the sound monitoring that
R.S.G. has done?

They have -- they have monitored
sounds at the project location and I’ve given you the
-- the sound at those locations.

A. Yes.
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As part of the pre-construction
evaluation of sound levels --

Q. That’s right.

A. -- several locations were test
and the results were reported in the application.

Q. And do you recall if there were
levels, that were already above 42 D.B.A.?

A. 42 D.B.A.

0. But there were sound levels, at
some of those locations, that were already above 42
D.B.A.?

A. I don’'t know if you’re refer to
the L.E.Q. noise descriptor, or to the L-90 noise
descriptor.

Q. The overall long-term L.E.Q.

A. I don’t think that the L.E.Q. is

the best descriptor, to describe the existing

conditions. I’'m going to explain.
The L.E.Q. --
0. Well, let me -—-
A. -—- 1is very --
Q. -— let me —-.
A. -- sensitive.

0. I -—- I -- I understand, but can

714
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you answer my question?

Were
A.
Q.

We’”1ll just have you

there --

I__

--— locations —-- how about this?

read it.

(Off the record discussion)
BY MS. KLAMI: (Cont'g.)
Q. So, it is on page 118 of the

P.N.I.A. and that was -- is that the new one —-

MR. MUSCATO: That's the --

BY MS. KLAMI: (Cont'g.)

Q. -- that we just had him -- okay.

MR. MUSCATO: -- original.

BY MS. KLAMI: (Cont'g.)

0. So, this is the old one. So,
this would’ve been in -- included --

A. (Moreno-Caballero) This is --

Q. -— on the application --

A. -— original application?

Q. -- in the original --

A. I don't —--

Q. -— application.

A. —-— have the original application
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Q. Yeah.
A. -- with --
Q. I —-
A. -— me.
Q. -— I’11 have to show you it.

A.L.J. COSTELLO: What exhibit is this
on, the original application?

MR. MUSCATO: It’'s -- is it ZZz?

Yeah. 1It's -- it's appendix Z2Z --

A.L.J. COSTELLO: Okay.

MR. MUSCATO: -- which is in Hearing
Exhibit 1, your Honor.

A.L.J. COSTELLO: Okay. Thank you.

A. (Moreno-Caballero) You refer to
the overall, to the -- you refer to the daytime, or
the nighttime?

BY MS. KLAMI: (Cont'g.)

Q. The overall --

A. The -- on -- on —--7

Q. -- L.E.Q.

A. I see -- and you asked for 42. I

see the overall in winter, at 1 location, the L.E.Q.
result was 44, but the L-90 was 20.

0. Okay. What’s the L.E.Q., at the

716
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next one?

A. 47, 24 L-90.

Q. Okay. Keep going.

A. 35, 9 -- L.E.Q., 19 L-90. 39
L.E.Q., 22 L-90. 35 L.E.Q., 20 L-90. 39 L.E.Q., 22
L-90. 32 L.E.Q., 18 L-90.

Q. Thank you.

(Off the record discussion)

BY MS. KLAMI: (Cont'g.)

Q. Mr. Moreno, when you subtract the
background sound from the turbine measurement sound,

do you use the L-90, or the L.E.Q.?

A. (Moreno-Caballero) For the
purposes of the --?

Q. Sound monitoring.

A. For the purposes of --.

Q. That's fine.

A. Are you talking about any

standard, specifically?

MR. MUSCATO: The protocols that have

been discussed in this case. Yeah.
BY MS. KLAMI: (Cont'g.)
Q. The protocols that have been

discussed in this case.
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A. (Moreno-Caballero) I -- I know
that the protocol, both -- some discussions of the

protocol, are around to the N.C. Standard S12.9 Part
3 and there are different procedures. Some for -- to
-— for noise certification, cannot be turned off --
off. Others, they can be turned off.

There is 1 section in particular, that
allows the measurements of above-ground sounds, with
the L.E.Q. and therefore, the subtraction of -- of
the noise versus background sounds -- sorry. The
subtraction of the background sounds from the noise
versus background readings, is done both by using the
L.E.Q. noise descriptor, if that answers your
guestion.

Q. Are you talking about the noise
protocol, that you’ve recommended for this
proceeding?

A. No.

I’'m talking about the N.C.S. Standard,
but there are other methods there.

MS. BEHNKE: Can you clarify which
protocol you’re referring to, specifically? Because
you're —--.

MS. KLAMI: Well, we’re talking about
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the proto -- I was asking him questions, if that’s
what he would do, the protocol that he’s proposing
here.
A. (Cont'g.) (Moreno-Caballero)
You’re talking about the protocol that I’'m proposing?

MR. MUSCATO: Yes.

BY MS. KLAMI: (Cont’g.)
Q. Yes.
A. (Moreno-Caballero) Okay.

MS. BEHNKE: That's different than --.

A. (Cont'g.) (Moreno-Caballero) And
which section are you referring to?

(Off the record discussion)

MS. KLAMI: Can you give us a minute?

A.L.J. COSTELLO: Sure.

Go off the record.

(Off the record discussion)

BY MS. KLAMI: (Cont’g.)

Q. So Mr. Moreno, I'm going to show
you —-- I believe it’s marked as your Exhibit 7, page
9 of 19.

A. (Moreno-Caballero) Okay.

Q. And under the short-term noise

level at residential facilities, your protocol says,
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the single broadband L.E.Q. 10 minute background
sound level, will be logarithmically subtracted from
the single broadband L.E.Q. 10 minute operational
sound level, for each measurement position, in order
to determine the wind-generating facility
contribution to the total A-weighted sound levels.

Is that correct?

A. Yes.

(Off the record discussion)

BY MS. KLAMI: (Cont'g.)

Q. Would you agree, that annoyance
by an individual to wind-turbine noise, is highly
subjective?

A. (Moreno-Caballero) What we know
is that there are some -- or -- or my opinion, is
that there are some objective factors and yes, there
are some that could be subjective.

Q. There have been studies that have
studied the relationship between noise, turbine sound
and annoyance, correct?

A. That is correct.

Q. Have those studies found that
annoyance to wind-turbine noise, is correlated, or

related to prior support, or opposition of the
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project?
A. I -- could you be more specific
and provide a citation of what --
MR. MUSCATO: Just if he knows.
A. (Cont'g.) (Moreno-Caballero) --
study you’re referring to?

MR. MUSCATO: Just if he knows.

BY MS. KLAMI: (Cont'g.)

Q. Yeah.

Just if you know. I mean, there --
there are multiple studies. You've testified, you

know there are studies, so just to the best of your
knowledge.

Are there studies that have shown that
annoyance to wind-turbine noise, is also found to be
related to whether or not someone supported the
project, prior to its operation?

A. (Moreno-Caballero) I think that I
have a vague recollection of reading that, as a
modifying factor. Whether that’s the most important
1, I don’'t recall --

Q. Yeah.

A. -- at this --

0. Yeah.
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A. -- time --
Q. Okay.
A. -- but --.
Q. I didn’t say it was the most

important, but it's --

A. Okay.

Q. -- a factor.

What about if the person is receiving
a direct financial benefit from the project? Are
they more, or less likely to be annoyed by the wind-
turbine sound?

A. That’s what the few studies have
found.

I think I recall at least 1 study that
found, that even at greater noise levels, the levels
of annoyance are lower and the explanation has been
because the people were receiving monetary
compensation.

0. The most recent WHO -- the WHO —--
WHO 2018, concludes that there is no evidence of
sleep disturbance, due to wind-turbine noise, is that
correct?

A. Where in the W.H.O. 2018, are you

taking that from?
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Q. Just to the -- to the best of
your recollection.
I can find it for you. I apologize.
I have a —-.

(Off the record discussion)

BY MS. KLAMI: (Cont'g.)
Q. To the best of your recollection,
does -- does the WHO 2018 find any evidence of sleep

disturbance, due to wind-turbine noise?
MS. BEHNKE: If you know.

A.L.J. BELSITO: If you don’t recall -

A. (Moreno-Caballero) Well, I don’t
know if that’s exactly the way that it’s described.

I don’t want to put words --

BY MS. KLAMI: (Cont'g.)

Q. Sure.

A. (Moreno-Caballero) -- or reword -
Q. What --

A. -- what the --

Q. -—- what do you recall --

A. -— WHO said.

Q. -—- what do you recall about sleep
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disturbance?

A. All right. I might -- I might
need to go to that specific portion and reread what
it says there, so that I can just use exactly the
same conclusion that they arrived to.

0. So, if you turn to Exhibit 4, I
believe you have it open, page 106.

UNIDENTIFIED SPEAKER: 86

MR. MUSCATO: Page 86.

BY MS. KLAMI: (Cont'g.)

Q. Oh. Sorry.

186.

MR. MUSCATO: No. 80 -- just 86.

MS. KLAMI: Oh. Oh. It’s 106 of 181
of his, but it’s 86 of the WHO document.

I apologize.

MR. MUSCATO: Yeah. All right.

A. (Moreno-Caballero) Eighty-six?
BY MS. KLAMI: (Cont'g.)
Q. Yes.

MR. MUSCATO: Of the WHO document.
BY MS. KLAMI: (Cont'g.)
0. It'll be table 42.

A. (Moreno-Caballero) Yes.
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Q. Does that help refresh your
recollection?
A. Which portion of this page are
you referring to?
Q. So, if you look at nighttime

exposure, table 42 --

A. Okay.
Q. -- what does it say?
A. Health effects —-- is this under

the wind-turbine noise section?

(Off the record discussion)

BY MS. KLAMI: (Cont'g.)

Q. Are you potentially on the wrong
page?

MR. MUSCATO: Table 42.

BY MS. KLAMI: (Cont'g.)
0. Is it table 427
A. (Moreno-Caballero) What that

table says about nighttime exposure is, health
effects, noise statistically significant evidence was
available for sleep disturbance, related to exposure
from wind turbine-noise at night.

Q. Thank you.

A. You’ re welcome.
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(Off the record discussion)
BY MS. KLAMI: (Cont'g.)
Q. The Applicant modeled of a 40
D.B.A. L-90, for the long-term average of this

proceeding, correct? Modeled a 40 D.B.A. L-907?

A. (Moreno-Caballero) It -- it was a
combination of -- of a computer-noise modeling and
calculations.

Q. So, it a design, though, they

modeled to 40 D.B.A. —--

A. It —-
0. -- on the --7?
A. -- 1t was a combination of

computer-noise modeling and I would say calculations
-- and additional calculations.

Q. Okay. In your testimony, you
state that the annual average is likely to be
somewhere between .8 and .2 D.B., below the maximum 1
hour L.E.Q.

Is that correct?

A. May I know in which page of my
testimony, I'm saying that?

(Off the record discussion)

BY MS. KLAMI: (Cont'g.)
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Q. So, starting on page 50.
A. (Moreno-Caballero) Which --7
Q. So, you —-- you performed an

analysis on the Nordex and the Gamesa.

A. Before you continue, this page
contains confidential information.

Q. Oh. Okay.

(Off the record discussion)

MS. KLAMI: Do we want to have some
folks step out, so he can answer how he calculated
these?

A.L.J. COSTELLO: Your answer’s going
to require you to use confidential -- re -- refer to
confidential information?

THE WITNESS: (Moreno-Caballero) It --
it may require.

A.L.J. COSTELLO: Okay.

THE WITNESS: (Moreno-Caballero) Yes.

A.L.J. COSTELLO: Okay. Unfortunately
folks, we have to ask you to step out.

We’ll go off the record.

(Off the record discussion)
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PAGES 728-737 HAVE BEEN LEFT INTENTIONALLY THE
CONFIDENTIAL PORTION CAN BE

FOUND SEPARATELY FOR 3/21/2019
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A.L.J. COSTELLO: And we’re back on
the public record.

BY MS. KLAMI: (Cont’g.)

Q. Mr. Moreno, I’ve handed -- or my
colleague’s handed you a paper. The top of it says,
Fifth International Conference on Wind-Turbine Noise,
Accuracy of Noise Prediction for Windfarms, by
Jonathan Cooper and Tom Evans.

Are you familiar with this paper?

A. (Moreno-Caballero) Probably.

I'm not gquite sure at this time, but
I've read several articles from those authors.

Q. Okay. I'm going to have you turn

A.L.J. COSTELLO: Can we mark this as

MS. KLAMI: Sure.

MR. MUSCATO: Yes.

MS. KLAMI: Yes. Sorry.

A.L.J. COSTELLO: -- Exhibit --
Exhibit 287, for identification?

(Off the record discussion)

BY MS. KLAMI: (Cont’g.)

Q. So, on page 5, there’s figure 1,
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titled, Example of Measurement -- Measured Noise
Levels Versus Wind Speed With Turbine Controlled Wind
Speed Range, Site D3.

Do you see that?

A. (Moreno-Caballero) Figure --
figure 17

Q. Yes.

A. Yes.

0. And there’s a shaded area, called

the turbine-controlled area and my understanding, is
this shows the -- the time, when the turbine cut in,
to when the wind speeds were so high, that measuring
sound was not possible.

And so, those dots on this chart, are
the D.B.A. level, at the corresponding wind speeds,
is that correct?

A. In -- in this particular example,
what this is showing -- this is what happens.

When the turbines are rotating slowly,
the noise cannot be heard clearly and sometimes,
other noises, which are called background noise, are
very close to the noise that the turbines are
producing, or may mask the noise that the turbines

are produce. So, it’s not too easy to listen to the
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sound of the turbines.

Also -- that also happens downwind.
The wind speed is extremely high, there might be
other background's sounds -- sounds that might make
difficult to perceive the sound from the turbines.

So, the region in-between, where the
sounds from the turbines are more perceptible, is
what is called the turbine-controlled range.

Q. Thank you for that explanation.

On -- when you’re looking at this
chart, can you tell what the range of sound levels
that was measured -- that occurs, between that
turbine-controlled area?

A. The lowest samples that I see,
here, in that shaded area, are the samples between 4
and 5 meters per seconds and the sounds are as low as

22 decibels.

Q. And --

A. That’s the lowest.

Q. -- and what’s the highest that
you see?

A. The same speed, or of the whole

range?

0. The whole range.
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second and its 50

Q.

between 22 and 50

happen at any wind

range.

MS.

He

MR.

MS.

MR.

MS.

A.

MS.
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D.

D

The --

The whole range --

-- whole --

-— in the --

-- range --

-- turbine controlled area.

-— the last data that is reported

Uh-huh.

-— here, happens at 12 meters per
B.A.

How do you explain the wvariation
.B.A.?

BEHNKE: Objection.

hasn’t had time to review the --

MUSCATO: He --

BEHNKE: -- study.
MUSCATO: -- she can ask him.
KLAMI: I mean, this -- this could

project. You could have --

(Moreno-Caballero) It's -—- it's -

KLAMI : -—- variation of that
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A. (Cont'g.) (Moreno-Caballero) --
very difficult for me to know exactly what the

copying wind speed is --

BY MS. KLAMI: (Cont'g.)
Q. Sure.
A. (Moreno-Caballero) -- here. It

might be difficult for me to explain what’s going on,
between 4 and 5 meters per second.

But in general, I -- I would say that
the sound levels are increased with wind speed. If
the wind speed, at the top height, start growing the
turbines will start rotating faster and that will
create louder sounds at the receptors.

Now, there is also a point, when the

sound levels at the receptor are maximum and the

sound-power levels from the turbine and -- are
maximum. From that point, the -- the -- the levels
are pretty-much constant. The wind speed could be

growing, but the sound levels are going to be
basically the same.

Q. Is it just wind speed, that
factors into that sound variation?

A. The -- in -- in -- in my

opinion, wind speed is 1 of the most important
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factors and that can -- can be easily see in any

sound test from manufacturers.

Q. Is that the only factor?
A. But there are other factors,
especially -- for receptors that are far from the

turbines, those are more susceptible to variations
caused by an -- atmospheric conditions.

If we get closer to the turbines,
those levels are not going to fluctuate, as if we get
farther and farther away. There could be
fluctuations.

And basically, I -- I would say the
next factor would be wind direction. There is
downwind direction, there is a upwind direction and
crosswind direction. I -- I -- I'm -- I explained
that in my testimony.

So, typically when receptor are very

far -- or are far from the turbines, the -- the
upwind sound levels are lower, than the -- the -- the
level -- the downwind sound levels, or for receptors

downwind from the turbines.
Q. Thank you.
A. But it’s -- it’s -- again, it's

depend -- depends on the distance to the turbine, but
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also depends in -- on how many turbines are around
the receptor. The -- there -- there might be cases

where a receptor is surrounded by several turbines.

The wind direction at the site has
only 1 direction, but the receptor could be located,
as related to the locations of the turbine -- upwind
conditions, downwind conditions and crosswind
conditions, simultaneously.

Q. That wouldn’t be true for every
single receptor, correct?

A. That is correct. That is
correct.

Q. Would it appear that the variance
is somewhat randomly distributed about the mean, by
wind speed?

MR. MUSCATO: In the figure. In the

figure.
BY MS. KLAMI: (Cont'g.)
Q. In the figure. Yes.
You -- in the figure. Sorry.
A. (Moreno-Caballero) In -- in this

one, I don’t know if the number of decibels at both
the mean level, are going to be the same below the --

the mean level.
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But sometimes what is done, is a -- a
-- a regression of points, kind of -- some trying to

find a curve that is kind of in the middle of those
fluctuations. That’s called a regression of sound
levels and with respect to that regression, there are
-— sound levels that are above and there are levels
that are below that regression.

(Off the record discussion)

BY MS. KLAMI: (Cont'g.)

Q. So, looking again at the figure
on page 5, there’s the -- right at what looks like 12
meters per second, can you see what the -- it’s

difficult because there’s a lot of points, but what

the maximum and minimum wind speed are, at that cut-

in?
A. (Moreno-Caballero) Do you mean --
Q. I mean --.
A. -- wind speed, or sound level?
Q. Sound. I’'m sorry. Sound levels.
You’re correct.
A. Most of the -- the measurements

here, located between 40 and 46.
There are a few points that are out of

that typical range. For instance, I see a single




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

746

15-F-0122 Baron Winds LLC 3/21/2019
point, as low as 38 decibels and I see a couple of
points at 50 decibels, but much of the -- the points,
at 12 meters per second, as I said, they're located
between 40 and 46.

0. So, 1is the mean more than 2 D.B.,
below the maximum?

A. Honestly, it’s very difficult to
see what all the values of all these points are, so
that I can make a calculation of the mean and
determine whether what you’re saying is true, or not.

Q. Thank you.

Do you know of any jurisdiction in the
world that uses a regulatory standard for wind

turbines, that is an annual average?

A. Yes.

Q. Where?

A. Norway uses a 45 D.B.A. L.D.E.N.
noise limit.

Q. A 457

A. 45 D.B.A. —--

Q. Is it --7?

A. -—- L.D.N. That’s basically the
same descriptor and -- and value, that the W.H.O.

recommended recently in -- in October last year.
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And how —--
That’s 1.
-—- and --

Norway.

-- and how do they enforce that

I don’t have more details with

me, about the Norway.

Q. Yeah.

Is it -- is it -- is it monitoring,
you know?

A. I don’t have more information
about that.

Q. Okay.

A. The other country that uses the

L.D.E.N., is the
1

about 2 decibels

that?

Netherlands. They have 2 limits.

is forty-seven L.D.E.N. That’s

above the --

Uh-huh.

-- 45 D.B.A.

And how --

-- L.D.E.N.

-—- do -- and how do they

enforce

do
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A. They -- my understanding, is that
they -- it’s a combination -- it’s a combination of
measurements.

After a project is built, they took
readings very close to the turbines. They don’t
measure at the receptors, they measure close to the
turbines.

At a distance, my recollection is the
top height plus the radius of the blade, or the
rotor, is -- it -- they measure -- that’s for me,
kind of a manufacturer’s test. It’s very close,
where fluctuations are lower and then they put that
into a computer model.

My understanding is Netherland has
developed its own propagation standard, that’s
similar to the ISO 9613 dash 2, but I think that
there's 1 component, at least, that is slightly
different and I think that that component is the
ground -- the attenuation provided by the ground.
And -- and so, with that information -- the -- the --
the 1 information from the turbines and the model,
the sound levels are calculated at the receptors,
after construction.

Q. Thank you.
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A. And I need to finish with your
qguestion.

Q. Uh-huh.

A. In the United States, my
understanding -- and I'm referring all these
responses to the book, Wind Farm Noise Measurement
Assessment and Control, that was written by Colin
Hansen, Con Doolan and Kristy Hansen. It was -- 1
would say it’s a recent publication. It was
published in February 2017 and I'm going to refer to
a compilation also of -- of regulations in the United
States, if --.

Q. Now, these are -- these are

annual averages that you’re saying?

A. Yes.
Q. Okay.
A. The L.D.E.N. and also the L.D.N.,

those are annual descriptors.

So, the -- in California, there are 4
locations. 1 is called Contra Costa. It uses the
L.D.N.

I just need to explain that there’s
just a small difference between the L.D.N. and the

L.D.E.N., that was recommended by --
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Q. Yeah.
A. -- W.H.O.
Q. Yeah.
So, I just want to -- I want to
clarify, do you know if those projects -- if those

jurisdictions have operating wind projects at them?

A. These are standards for wind-
turbine projects.

Q. But do they have operating wind
projects, at those locations? Do you know?

A. I cannot answer your question.

What I'm saying is they have
regulations in place for wind turbine projects.

Q. Okay. And do you know what --
for any of those that are on that chart, how they
monitor those long-term averages-?

A. No.

I don’t have the details.

Q. Okay.

A. You asked me about other places
worldwide, where the long-term noise descriptor is
used and -- and I'm responding to your question.

Q. Sure.

A. There is also California, Kern

750
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(phonetic spelling), uses the L.D.N. 1It’s actually
50 decibels, the limit.

Other -- Monterey, California,
according to this table, uses sound levels, or -- or

limits for residential between 45 and 55 L.D.E.N.

And there is also -- let me see if there is another
location. I think at least those 3 locations.
And as you can -- and if you heard, I

said L.D.N. and L.D.E.N. The difference is just an
E. L.D.N. means Level, Day and Night. L.D.E.N.
means Level, Day, Evening and Night. So, the only
difference is that the L.D.E.N. has a specific
timeframe, for the evening. In the L.D.N, the
evening is included in the daytime.

But the results are pretty much
popular and I would add that the L.D.N. is a
descriptor that has been for many, many, many years,
is used for transportation noise, aircraft noise,
traffic noise and became very popular in my opinion,
after the Environmental Protection Agency had to
report to the Senate of the United States, the levels
that -- were it safe for the protection of the public
and that was at the end of the 70s.

Q. Sure.
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A. But the -- the -- the -- the
track of the L.D.N. goes -- goes —-- goes back to
those years. So, I will say the descriptor has been

there for about 50 years or maybe --

0. And in --
A. -— more.
Q. -— in the WHO 2018 document,

where they recommended the L.D.E.N., do they also
note that an L.D.E.N., or an L-night, for an annual
average may not —-- may not be the best descriptor for
wind-turbine sound?

A. There's special language about
that. 1It’s included in Mr. Koliski’s rebuttal. It’s

also included in the W.H.O.

I - - I -- 1 don't think that I need to
rephrase the language. It’s -- it’s there and it’s
available for -- for -- it’s -- it’s already in the
record.

Q. Okay. And are you aware of any

standards, for measuring the annual average sound
level from a wind turbine?

MS. BEHNKE: Asked and answered,
wasn't it.

A. (Moreno-Caballero) May I know
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what you mean with standard?

BY MS. KLAMI: (Cont’qg.)

0. So, we talked about the Ansi
(phonetic spelling) but we talked about how that was
not specific to wind-turbine noise.

Are you aware of any standards, that
are specific to wind-turbine noise, about how to
measure for an annual average?

A. (Moreno-Caballero) My
recollection is that the new W.H.O. guideline refers
to 1 ISO standard and I don’t recall the specific
number of that standard, but that standard -- it
might be the ISO 1999 Part 2. I -- I might be
correct, or wrong. That’s where the L.D.E.N. is
defined and so, the definition for the L.D.N., vyes,
it’s an annual average.

Also, WHO 2009 refers to the European
directive for definition of the L-night, both the
definition of the L-night and the definition of the
L.D.N. are included in the European directive and
both are annual standards. So, your question is --

yes, there are standards that define how the L.D.N. -

0. Well, that -- I --.
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A. -- 1 year should be calculated.
Q. No.
My -- my question was, is there a

wind-turbine specific annual average standard. And -
- and so —--7

A. Well, the L.D.N. is the same
descriptor for anything. There is no difference of -
- there is no L.D.N. for transportation noise, for
aircraft noise, or for railroads --

Q. Uh-huh.

A. -- or for wind turbines. What
might be different is only the limit.

So, the new guideline has different
limits for all those types of noises, but the L.D.N.
is just a single-noise descriptor.

Q. Sure.

And if someone were to file a
complaint, that they believed the Applicant was in
violation of the annual average L.D.N. and L-night,
whatever it may be, an L.D.N., L.D.E.N., L-night,
annual average -- 1f there was a complaint, how long
do you think it would take to conduct a measurement
campaign, to see if the annual average noise standard

is exceeded?
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A. I'm proposing a method in the
protocol presented by D.P.S.
What I need to explain, is -- I -- I

know the Applicant is proposing collecting, or having

at least 4 clean shutdowns, with -- that will allow
them to have 8 hours. 8 samples, 1 hour each, to
compute the 8 hour -- or calculate the 8 hour limit.
So, it happens that -- so that’s the scope. It’s

just testing 8 hours, right?

So, it happens that a year has 365
years (sic) and because the 8 hours are continue --
are 24 different possibilities to measure that. On
top of that, you need to multiply that for 365 days
in a -- in -- in a year and by the number of years
that the project is going to be in operation.

That will give you a huge amount of
intervals, but that’s not test -- you didn’t test the
facility for a year, you don’t test a facility for 30
years. In fact, the Applicant is proposing to test
only 8 hours.

The same way you don’t need to test a
year, to calculate the L.D.N., the basis is the
statistics. That’s why your statistics is fixed. Q.

Uh-huh.
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A. You -- you have to take samples
that are representative, so that you can with some

confidence level, to arrive to a number that

approaches the -- the -- the L.D.N. for a year.
Q. Yeah.
But the -- the 8 hours proposed by the

Applicant, is for the 8 hour L.E.Q., not for the
long-term average?

A. That’s -- that’s what I'm saying.

The -- the -- what is propose, he's
testing only 8 hours. It’s not testing 8 hours
today, 8 hours tomorrow, next week, or a month. I
think one sample of 8 hours is -- is -- is not
representative. It’s just only 1. You —-- you need
to collect more, so that you have more data and you
can calculate what the confidence level of your

result is.

But -- but my point is -- let’s say
that -- a year has 365 nights, 8 hours each. You
didn't test 365 nights. You -- you just test a few

nights, so that it can give you a number, that is
representative.
So, what I understand from -- from

your question, is it seems that there is an under --
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misunderstanding that a -- the L.D.N. needs to be
tested for a year. No. We’re proposing shorter
timeframes, 2 tests. 1 during the leaf-off and
another one, would be on the lean (sic)-on —-- on
seasons and the -- how many samples are specified in
that protocol.

0. And -- and is that the same --
so, 1s your protocol the same, for if there’s a
complaint about the exceedances, as it is just for
the Applicant to show compliance?

A. In -—— in -- in -- in my opinion,
it’s very clear.

This refers to the N.C.S. standard
512.9, Part 3 and the section is -- I'm talking about
this standard, by the way, is the most-recent in
2013, Section 73.2 has 2 options. The first option
is if 1 purpose in making measurements is to
demonstrate compliance, then the tolerance shall be
subtracted from the measured background levels, for
the use in clause.

My reading of this are -- the -- all
the certificate conditions for Cassadega, the Siting
Board ordered the Applicant to demonstrate

compliance. So, 1f compliance needs to be
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demonstrated, it needs to be demonstrated by the
Applicant.

The next section, which is B says, if
1 purpose is making measurements to demonstrate a
violation, then the tolerance shall be added to the
measured background levels, for their use in clause
6.9.

My opinion is D.P.S. are the party
that has to demonstrate a violation. So, these
standard specify, basically, who has to demonstrate a
violation, who has to demonstrate compliance.

The problem with the protocol, is that
it’s not used this way. Instead of using the word
subtracted, it says added and that changes the -- the
applicability of this standard because --

Q. Uh-huh.

A. -— basically potentially will
make easier the Applicant to demonstrate compliance,
but it will make this more difficult for the
Department of Public Service, to demonstrate a
violation, unfortunately.

Q. So, I'm glad you brought this up.
You didn’t answer my question, but you brought up

another point and I was explained to it this way and
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so, I -- I'm going to my best and hopefully you will
play along with me.

A. Okay.

Q. If I'm driving down the road and
it is a 35 mile per hour roadway and a police officer
pulls me over and says, I clocked you on my radar gun
going 36 --

A. Miles per hour.

Q. -- miles per hour on a 35, but
his radar gun has a negative 2 D.B. uncertainty fact
-— 2 miles per hour uncertainty factor.

So, I go to Court and the Court says
he hasn’t proven that you’re speeding because his
radar gun could be off by 2. So, even though he says
you were going 36, in reality you could’ve been going
34. So, you have not -- you are not in violation.
However, in the reverse, I could have been going 34
and gotten a ticket because I wasn’t in compliance
with 35.

That’s how it was explained to me and
it made sense in my head. So, when you’re saying
these Ansi Standards, you’re saying you want to apply
a compliance standard, you’re seeking if the

Applicant were to come up and say I have a 43 D.B.A.,
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we're applying -- I'm sorry, I’11 -- I'll change
that. A 41 D.B.A. and we’re applying your 42 D.B.A.,
you would say we are not in compliance, but we
wouldn’t be in violation.

So, what are we?

A. Okay. Let me explain 2 things.

First of all, I'm not familiar on how
traffic violations are demonstrated, or the accuracy
of the instrumentation. I’'m not sure if that it is
similar to the way that it’s used for wind-turbine
noise. So, I have no opinion about that.

The other thing, it seems to be like a
misunderstanding in the question. Seems to be that

the uncertainty is applied to the sound level that is

measured.

It is not. 1It’s only applied to what
is called the background sounds. Just let me explain
briefly.

You measure the project with -- while
the turbines -- while the turbine’s working. You're
measuring with a sound-level meter. The problem with

that is that the sound-level meter is not just
receiving the sound that is coming from the turbines.

It’s also receiving other sounds that are in the
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background. It could be leaves that are rustling, or
maybe other wind sounds, etcetera.

So, the next step is going to be
shutting down the facility, so that we can measure
only other backgrounds, not turbines and by
subtracting both readings, the noise that is coming

exclusively from the turbines, is calculated. So,

this uncertainty of -- of tolerance, it’s -- it’s
actually called tolerance, is -- is applied to
correct the background readings. In other words,

other sounds, other than the wind turbine.
0. Okay. And so, what does that do

to the reading of the wind-turbines sound?

A. It’s somehow a little difficult
to explain.

Q. Does it make it higher?

A. I may —--

Q. Does it make it higher?

A. -- give a try of --

Q. Does it --

A. -- how this --.

Q. -- make it higher?

MS. BEHNKE: He’s still answering the

qguestion.
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A. (Moreno-Caballero) It’s -- it’s -
- it’s -- let me see if I try to explain this.

Suppose that I measure everything,
turbine noise and environmental sounds and I get this
level and then I shut down the facility and I measure
the background. All right. If I add the -- what is
called the tolerance to my background sounds, these
levels would go up and because it’s higher, when I
subtract this level from the turbines, the
difference, which is only the turbine sounds, is
going to be lower.

So, the way that the protocol is
drafted by the Applicant, is doing that. The
uncertainty is added and for that reason, the results
-— this -- of the sounds of the turbines, are going

to be lower and the opposite applies to us because if

we are going to do -- do -- do -- do the same thing,
it’s going to be the same. The -- the -- the -- the
turbine sounds are going to be lower. It’s going to

be more difficult for the Department to demonstrate a
violation.

So basically, the tolerance is not
added to the sounds of --

Q. Okay.
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A. -- the turbines. It’s only --
Q. But it --
A. -—- to the —--
Q. -- sound --
A. -—- background.
Q. -- so0, 1t sounds like there’s a 4

D.B. range, right?

D.B.A.

that.

A. 4 D.B. range-?

MR. MUSCATO: Yeah.

BY MS. KLAMI: (Cont'g.)

Q. Yeah.

There’'s --

MR. MUSCATO: 2 D.B.A. below and --.

BY MS. KLAMI: (Cont'g.)

Q. -- a 2 D.B.A. below and a 2
above --

MR. MUSCATO: Depending on who's doing

BY MS. KLAMI: (Cont'g.)

Q. -— depending on if you’re doing -
A. (Moreno-Caballero) No.

Q. -—- compliance, or violation?

A. No.
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There is a scale of -- of tolerances.
It start with --.

Q. But there could -- so --.

A. -—- 1 dB and there are more.
Unfortunately, I don’t have the whole standard with
me.

0. But -- so, there would be
different -- there -- there -- if you’re applying --
if D.P.S. is applying violation, an Applicant is
applying compliance, there is a potential we will

have two different numbers —-

0. That is --
Q. -— am I correct?
A. -— correct, but that's because of

the way that the N.C.S. standard --

Q. Sure.

A. -- is --

Q. Okay.

A. -—- drafted and for that reason,
I’'m giving an opportune -- a -- an alternative.

1 of the alternatives that is
presented, is just to eliminate the tolerance, so
that the Applicant and D.P.S., of any other party

could arrive to the same results.
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(Off the record discussion)

BY MS. KLAMI: (Cont'g.)

Q. Okay. So, i1f you eliminate the
tolerance though, does that make it easier to find a
violation?

A. I would say potentially.

Q. Prior to Cassadega, did you ever
design a post-construction monitoring plan, for a
wind farm?

A. No.

A construction protocol? No.

Q. When you were designing --
A. Can I --
Q. -— the post-construction

monitoring protocol, that you recommended --

A. -— can I —--

Q. -- in this case --

A. -- answer you -—— I --= I -- I --
you -—-—

Q. -- when you were designing --7

A. -—- didn’t give me the opportunity

to answer --

A.L.J. COSTELLO: Yeah.

Let —--
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A. (Cont'g.) (Moreno-Caballero) --
my quest --
A.L.J. COSTELLO: -- let him finish.
A. (Cont'g.) (Moreno-Caballero) --

your question.

qguestion.

MS. BEHNKE: Let him finish the

A. (Cont'g.) (Moreno-Caballero) You

didn’t give me the opportunity to answer the

question.

Sorry.

okay.

Moreno. Mr.

BY MS. KLAMI: (Cont’g.)
Q. Well, you did. You said no, but
A. Did I?

A.L.J. COSTELLO: Do you want to —--

A. (Cont'g.) (Moreno-Caballero) I'm

A.L.J. COSTELLO: -- explain it for --

Let him explain it and then --.

MS. KLAMI: Fine.

A.L.J. COSTELLO: Go ahead, Mr.
Moreno, you can explain it.

A. (Cont'g.) (Moreno-Caballero)
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This -- this is my opinion. This is my opinion.
It’s my -- my interpretation of the intent of the

N.C.S. standard.

I think that the way that the N.C.S.
standard is drafted, is to make more difficult to
both parties, to demonstrate either compliance, or
violation, so that if one of the parties -- it -- it
-— let’s say if the Applicant demonstrates
compliance, there’s no doubt that the project is in
compliance and the same thing applies to the party
that has demonstrated violation. The way this is
drafted, makes more difficult to demonstrate a
violation, so if a violation is found, then there
might be no doubt that there is a violation.

Unfortunately that’s the way that the
standard is drafted. It makes difficult -- the right
application is to make difficult this, for both
parties. It’s not to make easier for one party and

more difficult to the other party.

BY MS. KLAMI: (Cont’qg.)

Q. Why is it more difficult to find
a violation?

A. (Moreno-Caballero) It’s more

difficult to find a wviolation -- violation for what?
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I don’t understand your question.

Q. Why would it be -- the Ansi
standard, by design, to make it more difficult to
find a violation?

A. I already explained.

Here, what Part B says i1s that the
tolerance should be added. In other words, if --
let’s suppose that D.P.S. is going to perform a
violation test. I measure all the noise including
turbine and other background sounds. The -- the
facility shuts it down.

I get this level, which is only --
it’s a lower level because it’s only background.
Then this clause, says that I need to add a
tolerance. Then my background is going to be higher
and then the subtraction is going to show that the
turbine sounds are lower, which is more likely to be
in compliance and less likely that I can -- or that
the Department can demonstrate a violation.

That how this works.

Q. Your protocol that you’ve
recommended in this case, how many wind turbine
shutdowns do you propose is needed, to measure the

LDEN -- L.D.E.N.?
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A. I need to --
Q. Sure.
A. -—- refresh and go --
Q. Sure.
A. -- to the portion of that one.

(Off the record discussion)

MS. BEHNKE: Oh. It's Exhibit 7.

THE WITNESS: (Moreno-Caballero) Got
it.

MS. BEHNKE: Okay.

THE WITNESS: (Moreno-Caballero) Thank
you.

MS. BEHNKE: You're welcome.

(Off the record discussion)

A.L.J. COSTELLO: We’ll go off the
record, just one moment.

(Off the record discussion)

BY MS. KLAMI: (Cont’g.)

Q. So, before we took a break on the
record, I had asked how many wind turbine shutdowns
do you propose is needed, to measure the wind-turbine
L.D.E.N., LDEN?

A. (Moreno-Caballero) You say how

many turbines should be shut down, or --
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Q. How many --7
A. -- how many times the turbines

should be shut down?
0. What’s the difference?

MR. MUSCATO: Periods.

BY MS. KLAMI: (Cont'g.)
Q. How many periods of time?
A. (Moreno-Caballero) Okay. In page

8 of 19 in my Exhibit, M.M.C. 7, that’s Section 8 V 1
and 2 in Roman numbers, or I and II, says -- the
first one says that for short-time noise descriptors
suggests the L 8 hour and -- the L.E.Q. 8 hour, the
L.E.Q. 1 hour for 16 hertz, 31 hertz and 63 --

Q. Yeah.

I was talking about the LDEN.

A. -— they should be a minimum 48
hours.

0. Okay. So, what’s the LDEN? What
-=7

A. The L.D.E.N. says for the minimum
of 96 hours.

Q. Ninety-six hours, with at least

48 at the maximum sound-power level?

A. The -- for the long term, it’s
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not only for the maximum sound-power levels. It’s
different ranges of wind speed from -- including wind

speed, up to the maximum wind speeds, in several
steps.

Q. Okay. And is that for both
seasons? 96 hours for both seasons, leaf-off, leaf-
on?

A. Per season.

Q. And do those shutdowns require a
person to be present, 1 hour before, during and 1
after -- 1 hour after the shutdown?

A. Not necessarily.

It could be done with attended, or
unattended measurements.

MS. KLAMI: Off the record.

MR. MUSCATO: Yeah.

A.L.J. COSTELLO: Okay.

(Off the record discussion)

BY MS. KLAMI: (Cont’qg.)

Q. Under your protocol, have you
requested that sounds be in 10 minute increments?

A. (Moreno-Caballero) I think that
you are probably referring to take samples of 10

minute duration.
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Q. Yes.
A. I would like to see the specific

Q. Okay.
A. -- that -- did -- did you -- have
the section, where --

MS. KLAMI: Do you have the specific -

A. (Cont'g.) (Moreno-Caballero) --

MS. KLAMI: -- section about --

A. (Cont'g.) (Moreno-Caballero) --

MS. KLAMI: -- those 10 minute

A. (Cont'g.) (Moreno-Caballero)
talking about section eight that

talks about completing ten minute collections?

should -- shoul

MR. MUSCATO: Yeah.

BY MS. KLAMI: (Cont'g.)

Q. Yes.

A. (Moreno-Caballero) Yeah.

I'm -- I'm saying that the samples

d be 10 minute duration, after you
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complete 1 hour, for testing when the turbines are
working and only 2 samples of 10 minute long for when
the turbines are not working. That’s what I'm
recommending.

Q. Okay. So, then that equals 600,
10 minute increments, at a minimum with your
shutdowns, 1s that correct?

A. 600 —--7

0. 10 minute increments, at a
minimum.

A. You mean in -- in -- intervals?

Q. Yes.

Increments, intervals. Yes. You’re -
- you're --

A. And --

Q. -- ten minute in --.

A. -- and that’s multiplying 6 hours

by 96 hours?

(Off the record discussion)

BY MS. KLAMI: (Cont'g.)

Q. 6 per hour times 96.

A. (Moreno-Caballero) Do you say how
many —-- how many you said?

0. So, it would be -- there’s --




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

15-F-0122

Baron Winds LLC

3/21/2019

there’s 6, 10 minute increments per hour and you have

recommended 96 hours, which would equal 600,

minute increments,

A.

Q.

A.

is that correct?

I'm —--

So, you might be --
-— I'm reading --
-- able to --

-- a total --

-- we might --

-—— I'm -- I'm get -- I'm

-- we might able --

-- different number.
-- to take a —-.

I -1 —--

What’s your number?

I think it’s 1 -- 476.
17672

I can check with --

MR. MUSCATO: How about 5 --.

A(Cont'g.) (Moreno-Caballero)

calculator.

UNIDENTIFIED SPEAKER: 576.

BY MS. KLAMI: (Cont'g.)

10

getting

-- my
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Q. Five hundred and seventy-six.
Okay.
A. Okay.
MR. MUSCATO: That's per season, isn't
ite

MS. KLAMI: What?

MR. MUSCATO: That's per season?

BY MS. KLAMI: (Cont'g.)

Q. Then that’s per season, 576, 10
minute increments, per season-?

A. (Moreno-Caballero) Intervals.

Q. Yes.

And you’ve also requested that those
10 minute increments not have extraneous events, or
sounds, 1s that correct?

A. Again, intervals.

Q. Intervals.

I'm sorry. I’1l1 change that on my
notes.

A. Let me go to that section.

MR. MUSCATO: Section E.

BY MS. KLAMI: (Cont'g.)

0. Section E, is where I’ve Dbeen

told that it’s located --.

775




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

15-F-0122 Baron Winds LLC 3/21/2019

A. (Moreno-Caballero) I think so.

It’s section 8(e), in page 8 of 19.

Q. So, you’ve requested that the 10
minute intervals not have extraneous events, correct?

A. Yeah.

Basically, there are ways to exclude
transient sounds and -- and there are multiple ways
to do that and this --

Q. Go ahead.

A. -- is one of the -- this is the 1
that I'm recommending.

There are 2 different ways to test a
facility. 1 is what is called with an observer
present and the other 1 is called without the
observer present.

In the first 1, with an observer
present, what is done is when the operator hears a
sound that is not related to the facility, let's say
an airplane is coming or something, he will pause the

instrument and some instruments even have delete-back

capabilities. In -- in other words, it -- it -- it
could delete the 10 seconds before, if -- if there
was enough time, he -- he still can press and delete

the last 10 seconds. That’s 1 way. He will restart
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the sound-level meter, after the plane passes, or the

car, or after the transient sound ceases.

Q. So —-=7

A. The other way --

Q. Yeah.

A. -—- 1s with no observer press --
present, which is unattended measurements. That’s

basically done with processing of the information
that is collected.

(Off the record discussion)

BY MS. KLAMI: (Cont'g.)

Q. So -- so -- you’'re -- you're --
we're trying to verify if your protocol says one or
the other is acceptable, or both.

(Off the record discussion)

BY MS. KLAMI: (Cont’g.)
Q. I —- I’"1l1 strike that question
because it -- it -- there -- there is -- you do say,

or by post-processing of the data --

A. (Moreno-Caballero) Uh-huh.
Q. -- and we’re -- the question is
how do you do that, by post -- post-processing of the

data?

A. That’s a very-interesting
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guestion.

There are several ways. Some
manufacturers have processing software, so the
information -- the -- the information is -- the
information is taken, during the testing. The
operator takes the instrument to the office, download
-- download all the information into the computers
and the post-processing software will take that
information. So, the operator will have to give a
criteria and indicate to the computer, what should be
excluded, or not.

That’s kind of problematic for several
reasons because it’s kind of subjective. If 2 people
are processing the same information, it could arrive
to 2 different results and the other thing, is that

not all the parties may have post-processing

software.

For instance, D.P.S. -- also --
although it -- it -- it has good instrumentation,
doesn’t have a post-processing software. So, it --
it -—— it -- I -- I find that very difficult, let’s
say for D.P.S. For some localities, I would doubt

that they also have like, software for post-

processing capabilities and that’s why my
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recommendation is better to try to avoid post-
processing exclusions -- exclusions, as much as
possible.

Q. So, you would have someone
present, then, for all 576 periods times 2 --

MR. MUSCATO: Times 6.

A. (Moreno-Caballero) Not --

BY MS. KLAMI: (Cont'g.)

Q. -- times 6 sites --

A. (Moreno-Caballero) -- not --

Q. -- because there are 6 --

A. -—- not --

Q. -—- monitoring sites.

A. -—- not necessarily.

I —- I already said that 1 of the
options is collect and -- automatically and post-
processing the information. So that’s 1 of the
options and I just explained what -- what some of the

problems might be, but it remains being an option.
Q. In the post-processing, does a
person have to listen to it, as well? So, they’d

have to basically listen to all of those minutes?

A. It -—— it -- it could need. Not

always, but it could need.
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I mean, you know what’s part of the
problem, is the N.C.S. standard -- this is coming
from N.C.S. standard. N.C.S. standard has a
definition of what if -- I think they call bad
samples and good samples, but there is no objective
definition of what a good sample is and a bad sample
is. So, that leave that open to interpretation and
afford a small manipulation of the data.

Q. Do you know of any jurisdiction
that requires the collection of a 192 hours of data,
around 96 wind turbine shut downs, to determine
whether or not -- and I'm going to use compliance
here and I’'m not sure if that’s the correct word, or
violation -- well heck, it could be either
compliance, or violation. Do you know of anybody in
the world, that is requiring that level of
collection?

A. My understanding is that there is
a project here in New York State, that has required
much more than that.

Q. Which 1°?

A. Hardscrabble.

(Off the record discussion)

BY MS. KLAMI: (Cont'g.)
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0. Was it because of a violation?
A. I don’t know.

MR. MUSCATO: Your Honor, can we take
a 5 minute break?

MS. KLAMI: I -- I may only have 1
more question in --

MR. MUSCATO: Oh.

MS. KLAMI: -- this line of
questioning and --

MR. MUSCATO: Oh. I'm sorry.

MS. KLAMI: -- then maybe --

A.L.J. COSTELLO: Oh. Then --

MR. MUSCATO: I thought you were --

MS. KLAMI: -- maybe it --

MR. MUSCATO: -- done with your line
of --

MS. KLAMI: -- would be a —--

MR. MUSCATO: -- qguestions.

MS. KLAMI: -- good --.

MR. MUSCATO: I -- I thought you said
you were done.

A.L.J. COSTELLO: -- a good time to

break.

MR. MUSCATO: I'm sorry.
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A.L.J. COSTELLO: Okay.

MR. MUSCATO: We'll let her finish.
I'm sorry.

BY MS. KLAMI: (Cont’g.)

Q. To measure the long-term sound
levels, your protocol requires binning (phonetic
spelling), only by wind direction and wind speed, is
that correct?

A. That is correct.

Q. You don’t have bins to take into
account, day or night, or atmospheric stability, is
that correct?

A. No.

I don’t think so.

Q. Okay.

A. Let me —-- let me check the
graphs.

In the protocol that I'm proposing --

before I forget, I know that your question has 2

parts. The first one, is if it requires day time --
Q. Yes.
A. -- evening time and night time.

And what was the second part of your

question?
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Q. Atmospheric stability.
A. Atmosphere -- atmosphere
stability.

Can you ask your consultant, which
stability is he referring to?

(Off the record discussion)

BY MS. KLAMI: (Cont'g.)

Q. Do you take into account
stability -- any stability, in your binning?

A. Again, 1is he referring to G F
stability?

Q. Any. Any.

A. All right. I'm going to respond

to the first part of your question.

Q. Okay.

A. And the protocol that D.P.S.
staff proposing is MM 7, page 19 of 19, table 4.

You can see that’s for the L.D.E.N. at
site, from post-construction monitoring. This is
just a -- an example and it lists -- it -- it -- it
lists 3 lines. One is L-day, L-eve and L-night. So,
yes. In addition to the wind speed and directions,
the data will be classified on those 3 different

bins. 1 for the daytime, another 1 for the evening
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time and the last 1 for the nighttime.
(Off the record discussion)
BY MS. KLAMI: (Cont'g.)
Q. Oh. Well, okay. Then the -- the
second question was the atmospheric stability.
A. What I have here is tables of the

standard. This was what was stipulated for this

project.

Q. Does —-- does the binning in your
protocol --7

A. My response is going to be based
on the -- the standard that was stipulated for this

project, which you may want to ask your consultant if
he is referring to these graphs.

0. Well, I don’t -- I don’t think I
asked anything about the stipulations.

A. I --

This may be a good time for a break.

A. -— I -- I need to respond to your
question, but basically this is the thing.

If it’s for nighttime, for
measurements of -- of -- of -- of -- of sound levels,
you mean the nighttime, like 8 -- 8 hour, during the

nighttime of the L-night in a year --




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

15-F-0122 Baron Winds LLC 3/21/2019
Q. Yes.
A. -—- for the --
Q. But -- but --
A. -—- nighttime?
Q. -— Miguel my question -- I'm

sorry. Mr. Moreno.

MS. BEHNKE: You shouldn't interrupt
him.

BY MS. KLAMI: (Cont'g.)

Q. My question is your protocol,
which we didn’t have any stipulations about how we
were going to do post-construction monitoring
protocol for an L.D.E.N. because that wasn’t even
something we were considering, so, I -- so I know
that that -- that isn’t something we stipulated to.

In your protocol for the L.D.E.N.
requires binning, you don’t have any bins that take
into atmospheric stability, is that correct?

A. No.

Because it’s not needed according to
the standard.

Q. Sure.

A. Not needed.

MS. KLAMI: We can take a break.
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I have probably about 15 more
questions for him.
A.L.J. COSTELLO: Okay. We'll take a
short break.
We'll go off the record.
(Off the record discussion)

A.L.J. COSTELLO: We're ready to go

back --

MS. KLAMI: They --

A.L.J. COSTELLO: -- on the --

MS. KLAMI: -- they have --

A.L.J. COSTELLO: -- record.

MS. KLAMI: -- my questions here for a
second.

(Off the record discussion)

BY MS. KLAMI: (Cont’g.)

0. And this is -- Mr. Moreno, this
is just to the best of your knowledge, but have you
had anyone quote, or have you determined how much it
would cost, to do the post-construction monitoring
that you’re proposing?

A. (Moreno-Caballero) No.

Q. I'm going to attempt to stay on

the topic of your post-construction monitoring plan
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because I see that you have it in front of you.
A. Well, let me go back to it.
Q. Oh. Sorry. Sorry. You put it
away.

(Off the record discussion)

BY MS. KLAMI: (Cont'g.)
Q. Okay. Are you ready?
A. Yes.

Q. Thank you.

How are you proposing to measure
turbine-only sound levels, for monitoring locations,
where daytime background-sound levels, are above the
design goals, proposed by either the Applicant, or
you?

A.L.J. COSTELLO: What’s the -- I'm
just -- I'm sorry.

Just for the record again --

MS. KLAMTI: Sure.

A.L.J. COSTELLO: -- just say what the
exhibit is.

MS. KLAMI: This is his post-
construction monitoring plan.

MR. MUSCATO: MMC --.

MS. KLAMI: So MMC 7, I believe.
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A.L.J. COSTELLO: 7? Okay.
MR. MUSCATO: Yes.
Its —-

A.L.J. COSTELLO: Thank you.

MR. MUSCATO: -- Hearing Exhibit
Number 115.

A.L.J. COSTELLO: Thank you.

A. So, let me try to repeat your
question.

You quote —-- your question --.

BY MS. KLAMI: (Cont'g.)

Q. I can repeat it --

A. Oh. Please.

Q. -- for you. That's okay.

A. Thank you.

Q. How are you proposing to measure

turbine-only sound levels, for monitoring locations,
where daytime background-sound levels, are
consistently above the design goals proposed by the
Applicant, for the regulatory limits you have
proposed?

A. Okay. There are a couple of
provisions in the protocol presented by D.P.S. Those

provisions are included in Exhibit MMC 7, section --
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page 9 of 19, section 9 II, Roman numbers.

It says that the -- that the
difference between the operational sound levels wind-
generated facility noise, versus turning it on plus
background sounds and the background-sounds levels
after turning the wind facility -- generator facility
noise source -- noise -- noise sources off, is less
than 3 D.B.A. The calculated result will be reporter
with an N.A. note will be added.

In -—- in other words, this explaining
certain -- in -- in simple terms, when the background
sounds approach the sounds from the turbines, in
combination with the -- the other backgrounds, within
3 D.B., or if any of the background sounds are above,
then N.C.S. standard has a recommendation and
basically, their recommendation is exclude the data.
So, all those datas will be excluded.

Q. All right. Okay.

A. And the same provision is
included -- be -- because this applies for short
term. There is a similar provision for long term and
I see that that’s included -- and I cannot find it at
-—- at -- at this time, but --

Q. I -
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-— basically --

-—- every time that the background

Uh-huh.

-— like the case you explained,

Uh-huh.

-- the daytime --

Yeah.

-- might be higher than the --
Uh-huh.

-— turbine’s noise, by

application of the provisions of N.C.S. standard that

data will be excluded from --

Q.

the --

A.

Q.

How do --
-—- consideration.
-- you figure that out?

Well, I don’t understand you --

Sure.
-— question.

Because I asked you how do you --

how are you proposing to measure that sound, to
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figure out when the difference between the
operational-sound levels and the background-sound
levels is less than 3 D.B.? How are you proposing
the Applicant do that?

A. Don’t recall at this time, if
that’s subtraction is going to be on an overall

D.B.A. broadband basis. I think that that’s related

to your question, or if it’s on a -- a -- a full-
octave band basis, which is more detailed. I read
that that’s one of the objections of -- of --

included in the rebuttal from Mr. Koliski.
If -—- if -- if that is exactly what is
proposed in the N.C.S. standard, S12.9 part 3, I

don’t have any objections to adopt the same

provision.

Q. Thank you.

A. Sorry.

Now that I recall -- can I --7?

MS. BEHNKE: Keep going.

A. (Cont'g.) (Moreno-Caballero)
I’"11 supplement my -- my —-- my response.

I think that one of the reasons I
objected, some language in the protocol proposed by

the Applicant, is because talks about discarding old
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data and I don’t think that that’s necessary,
especially if we are evaluating the low-frequency
sounds. I'm talking about the 1631.5 and 63 hertz
bands. TIf the -- the -- the -- the sounds from the
turbines are sufficiently high, as compared to other
background sounds and they are 3 D.B., or more, then
we do not need to -- to discard that data.

It might be that the data will be
discard, if it’s within 3 D.B., at middle-frequency
range, or high-frequency range. But if that doesn’t
happen at the low-frequency range, those samples
should remain valid.

(Off the record discussion)

BY MS. KLAMI: (Cont'g.)

Q. If measurement of daytime
operational-sound levels is not possible, due to the

background sound, how do you propose evaluating

compliance with the LDEN sound level -- level 1limit?
A. (Moreno-Caballero) First of all,
I —— I -— I'm not sure in all cases, it will be

impossible to collect samples, but let’s talk about
just a critical case and this is going to be like, a
pretty extreme, rare case, but if -- if -- let’s say

no sample passes, basically what the N.C.S. standard
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says, 1s the reporter -- the -- the -- the result
will be reporter (sic) as N.A. So, no conclusion.
Q. Okay. In your reporting
requirements and I think this is in section 13AD, you
require tables and figures, showing an L-max, L-10,

L-90 and L-minute, both raw and corrected, is that

correct?

A. Correct.

Q. Are you proposing any regulatory
standards in this case, with -- which use any of
these metrics?

A. No.

Only the L.E.Q.

Q. Okay. How many commercially
available sound-level meters are you aware of, that
can simultaneously measure the L.E.Q., L.P., L-max,
L-10, L-90 and L-minute, in 1/3 octave bands, as 1is
requested in your protocol?

A. Well, several.

I think that D.P.S. instrumentation

can do that, but this has been -- this has -- have
been drafting -- I think that this is coming from a
similar protocol. I will have to check. I'm talking

about the protocol that was --.
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MS. KLAMI: We might have an
emergency. Hold on.

(Off the record discussion)

BY MS. KLAMI: (Cont'g.)

Q. Okay.

A. (Moreno-Caballero) Yeah.

The purpose of this is assisting -- is
assisting the post-processing. I -- I know that the

only descriptor that is proposed to be evaluated, 1is

the L.E.Q., for compliance purposes and the

certificate conditions. Most of them refer to the
L.E.Q., but the L.E.Q. is an -- an energy average.
When -- when you -- on top of that has

maximum levels, those peak values and minimal values,
then you can know what happen, if there was just a
transient sound that is contaminating that record.
This is just for assisting and understanding what
happened and assisting in -- in -- in -- in -- in
post-processing of the data.

But basically, no. I’'m not proposing
other descriptors for evaluation of compliance and I
think that I -- there is one portion of your question
that I still not answer.

Could you please remind me what that
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question was?
0. Actually, no. I -—-— I don’t —--.
A. You forgot, too?

MR. MUSCATO: He answered the

question.
BY MS. KLAMI: (Cont'g.)
Q. My consultant is saying that --
that you’ve answered -- you did answer that question.
A. (Moreno-Caballero) Okay.
Q. Could the same thing be

accomplished, with 1 second L.E.Q.s?

A. Yeah.

But -- but this -- this is what
happens. I mean, depending on the instrumentation,
sound-level meters are getting very -- very
sophisticated.

For instance, the -- the
instrumentation that D.P.S. can handle is a huge
information. It can collect several noise

descriptors, at the same time, not just the overall

noise levels, that -- on a fractional basis --
Q. Yeah.
A. -— and it will be saved,

automatically with limitation of -- of memory that
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can be easily processed.

So, basically they -- they have
processors. They have like, mini, small computers --

Q. Yeah.

A. -- and -- that -- that collect --
and -- and that’s been more common. I mean, I have

not found objection for other cases.

1 is the compressor station number.

The -- the -- the Applicant --
Q. So, in —--
A. -- I don’t think the --
Q. -— but in the compressor -- in

the compressor stations, which we’re not talking
about here --

A. Uh-huh.

Q. -— so I don’t know how relevant
that is and you’ve -- you’ve answered my question.
So, I'm going to move on to some questions about
N.R.O. and N.R.O. is Noise Reduction Operations.

A. Uh-huh.

Q. And was N.R.O. used in the
modeling for the Cassadaga application?

A. Yes, it was.

Q. Okay. Cassadega recently




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

15-F-0122 Baron Winds LLC 3/21/2019
submitted their final facility design modeling --
noise modeling.

Have you had a chance to review that?

A. It’s under review, but yes. I --

Q. Okay.

A. -- had a chance to start with
that review.

Q. So, following final facility
design of the -- did Cassadega require any -- any

N.R.O., in their updated modeling?
A. My understanding is that as

opposed to the design that was originally presented -

Q. Yeah.

A. -—- the final design doesn’t
include any N.R.O. for any turbines.

Q. Did D.P.S recently agree to a
certificate condition, in the Eight Point proceeding
that allowed N.R.O. to be used in the final facility
design modeling?

MS. BEHNKE: Objection.

That’s still under review and that has
not been before the Siting Board yet.

THE WITNESS: (Moreno-Caballero) Yeah.
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That’s --
A.L.J. COSTELLO: That's --
THE WITNESS: (Moreno-Caballero) --
confidential information.
A.L.J. COSTELLO: -- that’s sustained
and that's -- so, just see if you can --

MS. KLAMI: Sure.

A.L.J. COSTELLO: -- move forward.

BY MS. KLAMI: (Cont’g.)

Q. Did D.P.S. execute --

A. (Moreno-Caballero) Is that in --
from --?

Q. -— certificate conditions, in the

Eight Point proceeding?

A. My recollection is that D.P.S.
proposed certificate conditions and one of the
conditions, is that the final design that will be
filed as a compliance filing, shall not use N.R.O.s,
to demonstrate conformance.

Q. Did D.P.S. agree to certificate
conditions that allowed N.R.O., in final facility
design?

MS. BEHNKE: Same objection.

This is --
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THE WITNESS: (Moreno-Caballero)
Confidential.
MS. BEHNKE: -- not approved yet.

It's —-.

MS. KLAMI: Well, I don’t believe it’s
confidential, but --.

MR. MUSCATO: Yeah.

It's not confidential.

A.L.J. COSTELLO: But it’s -- what --
I -- sustained for the -- if there -- there’s no
final --.

MS. BEHNKE: D -- D.P.S. staff on that

project doesn’t speak for the whole Department, or
the Siting Board.
MS. KLAMI: I —.

A.L.J. BELSITO: Can you just clarify

MS. KLAMTI: Sure.

A.L.J. BELSITO: -- what you mean by
D.P.S. agreed to, maybe?

MS. KLAMI: Sure.

BY MS. KLAMI: (Cont’g.)

Q. Mr. Moreno, are you the D.P.S.

staff person, who is reviewing the Eight Point
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proceeding --
A. (Moreno-Caballero) Could you —--?
Q. —-— or are you are the D.P.S.

staff person, who is assigned to review the noise
impacts at the Eight Point proceeding?

A. Yes.

0. Have you reviewed certificate
conditions proposed in that case, jointly by the
parties, on -- with respect to noise?

A. Let's see.

You’re referring to a joint proposal.

I have not seen a joint proposal yet.

Q. A joint certificate conditions
document.

A. And -- and I was searching in
D.M.M. The information is not publicly available.

I really don’t know where did you get
that --

Q. Okay.

A. -- information from.

Q. If it's public then --.

MR. MUSCATO: It's submitted on D.M.M.
Your -- your Honor, I guess we would

ask the question if there’s something submitted on
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D.M.M., I -- I’'m assuming that it can be used in this
proceeding.

MS. BEHNKE: If it —--.

A.L.J. COSTELLO: But if it’s con --
if it -- if it is submitted, can --?

MR. MUSCATO: It’s not confidential,
if it’s on D.M.M.

A.L.J. COSTELLO: Well, it is -- it
can be, if -- if it’s locked.

MR. MUSCATO: No.

A.L.J. COSTELLO: It’'s filed --.

MR. MUSCATO: No. I'm saying it’s a
open, publicly-available document.

MS. BEHNKE: Okay.

A.L.J. COSTELLO: If it is a publicly-
available --

A.L.J. BELSITO: Then we can take --

A.L.J. COSTELLO: -- document --
A.L.J. BELSITO: -- notice of --
A.L.J. COSTELLO: -- then --.
A.L.J. BELSITO: -— it.

A.L.J. COSTELLO: Right.
MS. BEHNKE: Okay. Yeah.

MS. KLAMI: Okay.
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MR. MUSCATO: Okay. That’s right.
That’s all that we’re asking.
MS. KLAMI: Okay.
A.L.J. COSTELLO: All right.
MR. MUSCATO: Thank you.
MS. BEHNKE: We weren’t sure if it had

been publicly --

MR. MUSCATO: 1It’s -- it’s publicly on
the —--.

MS. BEHNKE: -- made available yet.

THE WITNESS: (Moreno-Caballero) Do

you have it with you and may I see it?

MR. MUSCATO: No.

We -- we'll -- we’ll address it in our
brief --

A.L.J. COSTELLO: Very good.

MR. MUSCATO: -- and you —-- the —--.

A.L.J. BELSITO: Great.

MR. MUSCATO: We'll address it in our
brief.

A.L.J. COSTELLO: Okay. Thank you.
Thanks.

BY MS. KLAMI: (Cont’g.)

Q. Are you aware that the 2 D.B.
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factor, added on top of the turbine-sound power by
the Applicant, for modeling, was also applied if the
turbine was in N.R.O.?

A. (Moreno-Caballero) For the
estimates of short-term noise levels, by using the
ISO 9613 dash 2 standard, yes. That’s what I
understand.

Q. Okay. And I think I’'ve asked you
this before, but have you reviewed the updated
modeling for this project, submitted by Mr. Koliski?

A. Yeah.

I've reviewed the -- I would say an

update to the impact-sound status that were filed.

Q. And you -- yeah. And -- and --.
A. I think that was 10 days ago —--
Q. About.

A. —-— Or so.

Q. Yeah.

MS. BEHNKE: Yeah. Okay.

BY MS. KLAMI: (Cont'g.)

0. So, it -- do --7

A. (Moreno-Caballero) So --.

Q. Is it your understanding, that

for purposes of -- and I have -- you have to -- T

803




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

804

15-F-0122 Baron Winds LLC 3/21/2019
have to apologize, but prior to the -- to the update
that was just submitted with Mr. Koliski’s rebuttal
testimony, for purposes of predicting, or modeling
the sound proposed at this facility, the Applicant
was assuming a -- a worst case of using more Gamesa
turbines, than Nordex turbines.

And would you agree that the Nordex
turbines are quote, quieter than the Gamesa turbines,
for purposes of that analysis?

A. I just compare the overall sound-
power levels, at maximum wind speed, or -- or the
wind speed --

Q. Uh-huh.

A. -- that uses the maximum sound-
power level --

Q. Uh-huh.

A. -- for both turbines and that --
that shows that yes, the -- the Nordex sound levels,
are lower. I cannot specify how much lower they are.

Q. Thank you.

And so, a -—— a —-- 1in the updated

modeling, instead of assuming that there were almost
all Gamesas versus the Nordexes, what Mr. Koliski

did, was he took knowledge from the Applicant, that
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said they’re only going to be using the 1 Gamesas and
updated the noise modeling, based on a more-realistic
final facility design? 1Is that your understanding-?

A. Yeah.

I think that you’re proposing that
that laid out with those specific turbines --

Q. Yes.

A. -- as -- as the turbines that are
going to be used at those locations.

Q. Yes.

A. I think that that’s going to be

kind of a final design.

Q. Yeah.

But -- yeah. 1I’'m saying the updated
design --

A. Yeah.

Q. -- switched --

A. The design --.

Q. -- the models of turbines at
certain --

A. Yeah.

Q. -- locations --

A. Yeah.

Q. -— right?
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A. I -- I read that.
0. So -- so, they -- so, they had to

update the noise because as you just testified, the

Nordexes and the Gamesas have different sound-power

levels --
A. Right.
Q. —-— correct?
A. Right. Right.
Q. Okay.
A. Yes.

I saw that.

Q. Okay. Are you aware of any
turbines modeled to be turned off in the updated
modeling, or curtailed at 07?

A. I've —- I’ve not gone in that
level of detail, so I don’t know the answer, at this
time, but -- but it’s -- it’s -- it’s very easy
because you probably presented the sound-power levels
in -- in -- say the full sound-power levels and the -
- the -- the -- the final sound-power levels, if
intervals were applied, or if the turbines will be
turned off. So, I think that the information might
be there.

Q. Okay. Do you agree that N.R.O.
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can be used as mitigation, once an -- a -- a project
is in operation?

A. I —-— I do, especially for short-
term noise limits. That’s where they are more
effective.

For long-term limits because the
N.R.O.s provide limited noise reductions, below a
specific wind speed, then the -- the -- the -- the --
the effect of an N.R.O. might be lower at the
receptors. And depending on the model, it may not
provide any mitigation for low-frequency noise.

But it -- I would say in general, the
N.R.O.s is probably 1 of the -- the first-hand
mitigation options to reduce the noise levels, after
the projects are built, if the limits exceed any
certificate condition imposed by the Board.

Q. Do you agree that wind turbines
are quieter, at lower wind speeds?

A. The -- first of all, I already
explained that once you reach --

Q. Yeah.

A. -—a -—— a —— a wind speed, the --
the sound power levels remain constant.

0. Uh-huh.
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A. So —-—
Q. Yeah.
A. -- in that range, if you decrease

the wind speed, the same --

Q. Sure.

A. -—- power is going to be a -- it's
going to be the maximum.

Q. Sure.

A. But if you go -- let’s say down
that point, vyes.

Typically, the overall broadband A-
weighted sound levels are lower, at lower wind
speeds.

Q. Do you agree that N.R.O.s make
wind turbines quieter, at higher wind speeds?

A. The -- they are more effective --
if I understood your question --

0. I think you did.

A. -— I -- I -- I think that you
probably are asking if the N.R.O.s are more effective
at higher wind speeds, than are lower wind -- wind
speeds.

Yes. That seems to be the trend.

They are more effective at higher wind speeds and --
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and they might provide no noise reduction, below some
-— some specific -- or minimal noise reduction, below
specific wind speeds.

Q. Does an L.E.Q. weight the higher-
sound levels, more that the lower-sound levels?

A. That is absolutely correct.

Q. Have you ever validated a turbine
manufacturer’s specified sound power, for a turbine
N.R.O.?

A. I don’t know what you mean with
evaluated.

Q. So, have you -- it -- you had
some testimony that manufacturers cannot control
turbines, for 1 D.B. N.R.O. intervals.

Have you ever validated a turbine

manufacturer’s specified sound power for turbine

N.R.O.?

A. How -- would you mind to tell me
with page in --

Q. Sure.

A. -- my testimony, did I say that?

(Off the record discussion)
MS. KLAMI: We’re going to strike

that last question and come back to it. It may be my
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-- my inability to read Miguel’s -- I -- Mr.
Moreno’s, I would say.

BY MS. KLAMI: (Cont'g.)

Q. Would you agree that a 1 D.B.
increase in sound level, is likely imperceptible to
most people?

A. (Moreno-Caballero) It might be
imperceptible for most people, but I may also cause a
violation.

Q. Would you agree, that if 2
sources differ by more than 7 D.B., or more the

difference in sound level, will be less than 1.0

D.B.?

A. I don’t have my table here.

Q. It is apparently an N.C. S512.9
part 3, which -- which -- which I have.

A. Which -- may I see the table you

are referring to?

(Off the record discussion)

BY MS. KLAMI: (Cont'g.)
Q. I believe we’re just going to
confirm the answer to this question. I don’t know if

we need to mark this in as an exhibit, but let’s see.

A. (Moreno-Caballero) Is this going
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to be an exhibit?
Q. I'm more using it just to refresh
your recollection, on my —-- on my question. I know

these are often difficult.

So, I was looking at -- it’s on page
15, table 1.

A. You said 7 D.B.?

Q. Yes.

A. How that corresponds to 17

Q. Yes.

A. Yes.

That -- that is correct.

Q. Okay.

A. The alternative is the formula,

which is called the exact formula --

Q. Uh-huh.

A. -- is more exact and that’s the
one that I'm recommending in my protocol. I'm
referring to question number 8 below, included in No
2, 1in the same page, rather than using that table.

Q. Do you know how many receptors
are predicted to exceed 45 D.B.A., in the updated
cumulative analysis provided by Mr. Koliski?

A. Is that reporter in the
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application?
Q. That’s in the rebuttal testimony

that he recently submitted.

A. Well, I mean, I have to refer --
if it’s there -- I mean, if you can show me, I can
read.

Q. Sure.

(Off the record discussion)

BY MS. KLAMI: (Cont'g.)

Q. I'm going to show you the updated
sound modeling, from Mr. Koliski’s report.

A. (Moreno-Caballero) Which page?

Q. SO ——.

MS. BEHNKE: He has the exhibits --

MS. KLAMI: Oh.

MS. BEHNKE: -— with him.

MS. KLAMI: He has --

MS. BEHNKE: SO ——.

MS. KLAMI: -- the exhibits. Okay.

MS. BEHNKE: Yeah.

BY MS. KLAMI: (Cont'g.)

Q. So, it’s page 20, 3.5.

And how many receptors are

predicted to exceed 45 D.B.A., in the updated
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cumulative analysis?

A. (Moreno-Caballero) 45 D.B.A., L -
- 8 hour in a cumulative analysis, 4.

Q. How many of those receptors were
already over 45, due to the Cohocton Winds Project?

A. The information of noise levels,
from Cohocton only, are not included in these tables
and for that reason, I might be very limited to
respond to your question.

MS. KLAMI: There's another -- there's
got to be another.

(Off the record discussion)

BY MS. KLAMI: (Cont'g.)

Q. I apologize.

So, this is actually in Ken Koliski’s
testimony. Page 51 of the testimony.

A.L.J. COSTELLO: That’s the rebuttal
testimony?

MS. KLAMI: Of his rebuttal testimony.

A.L.J. COSTELLO: Okay.

A. (Moreno-Caballero) I think you
referred to table 27

BY MS. KLAMI: (Cont'g.)

0. Table 2. That’s correct.
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A. (Moreno-Caballero) My question
is, does that include the same receptors that is

included in the other tables -- the other table?

0. It’s a ——- i1it’s a different table.

So, we’ll just refer to this table, table 2.

So, I’11 have you count again.

A. Okay.

Q. So, the difference here, is that
these are the 1 hour L.E.Q.s and the table in the --

the updated sound modeling, is the L-8 --

A. Is the L —--.
0. -- and L-9 -- L -- L-8 and L-9,
is in the updated -- what -- what we’re looking at

here, is the 1 hour L.E.Q.s in the testimony --

A. Okay.

Q. -— just for reference of
difference.

A. Okay.

Q. Can you tell by looking at this

table now, how many receptors are predicted to be
above 45 D.B.A., in the updated cumulative analysis?

A. From both Baron and Cohocton and
-— combined?

Q. Yes.
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A. 5.
Q. Okay. And of those five

receptors, how many of those receptors were already
over 45, due to the Cohocton project?

A. According to the model conducted
by the Applicant, there are 5 receptors, already
exceeding the 45.

Q. Okay. Are you aware that the
Cohocton wind farm, is currently going through the
process to repower their turbines?

A. I have a vague recollection that
I heard something like that.

Q. Okay. Do you know if they will
be using a quieter turbine model?

A. I don’t know.

Q. Have turbine models gotten
generally quieter, over the years?

A. It’'s very difficult to respond to
that. The reason -- there are some models that are
quieter. There are others that are louder.

It has consideration of the production
of energy. A general rule and trend, is that if
production of energy grows, then the sound-power

levels are right, but -- are higher, but that’s not
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always true. You might find a turbine that produces
more enerqgy, that have lower sound-power levels.

I - - I -- 1 don’t think that I can
have a conclusive response for that question.

Q. Okay. That’s fair.

Where Baron Winds’ contribution at a
receptor, is below that of the Cohocton Project, how

would you monitor what the Baron contribution is?

A. I would like -- could you --

Q. Sure.

A. -- please repeat your question?
0. Where Baron Winds’ contribution

at a receptor, is below that of Cohocton, so Baron
Winds’ is contributing less than Cohocton, how would
you monitor what the Baron contribution is?

A. Monitoring a location that is

exposed to 2 different facilities, especially if they

don’t be -- belong to the same certificate owner, or
company has several challenges. It’s complicated.
Q. Would you agree that Baron Winds

cannot force the Cohocton Wind Project, to shut down
to measure the Baron Winds?
A. Basically, it’s up to the other

operator of the adjacent facility, if they want to
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cooperate, or not.
0. You’ve asked -- in relation to
infrasound, you’ve asked for a standard at 16 hertz,

of 65 D.B.Z., is that correct?

A. It’s not D.B.C. It’'s —--.

0. D.B.Z. Z, right?

A. Okay. Let’s say D.B.

Q. Okay.

A. Okay.

Q. Is that --

A. Yes.

Q. -- 1s that correct?

A. Yes.

0. Okay. 1Is 65 D.B. audible, at the

16 hertz octave band?

A. Most likely not.

Q. Yet you’ve recommended that the
Board apply a 65 D.B. standard, at the 16 hertz
range, is that correct?

A. That is correct.

Q. Is there a vibration-complaint
response, already included with the Applicant’s
protocol?

A.L.J. BELSITO: Can you turn the --
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A. (Moreno-Caballero) Could you --
A.L.J. BELSITO: -- ringer on the

phone off, whoever that is?
(Off the record discussion)
A. (Moreno-Caballero) Could you

please repeat your question?

BY MS. KLAMI: (Cont'g.)

Q. Sure.

A. I -1 —--

Q. Sure.

A. -- I think that you should
rephrase your question. There’s something missing in
the question. That’s my guess.

Q. Okay. Why don’t we strike that

question?

Are there particular difficulties
measuring infrasound, such as the need for
specialized instruments, wind screens, heightened
contamination from wind?

A. Not for the 16 hertz band and --
and by the way, I think that the consultant, or -- or
-— or the Applicant already measured infrasound
levels at the site, which IN -- which includes the

existing conditions, to determine how the infrasound
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levels are, before construction of the turbines. No
problems are reporter, in measuring those infrasound
levels.

Q. Do you know of any jurisdiction
in the U.S. that requires infrasound monitoring, for
wind turbines?

A. Honestly, there might be 100s of
jurisdictions, Jjust my guess, that may have
regulations and I have not reviewed all of them, so
probably just a few. So --.

MS. KLAMI: I think that's it.

Can I take a moment?

A.L.J. COSTELLO: Sure.

Go off the record.

(Off the record discussion)

A.L.J. COSTELLO: Back on the record.

THE REPORTER: We're back on.

A.L.J. COSTELLO: Okay.

(Off the record discussion)

BY MS. KLAMI: (Cont’qg.)

Q. Are you familiar with the Ansi
912.9 Part 77

A. (Moreno-Caballero) I think you

are trying to say 12.9 --
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MR. MUSCATO: Yeah.

MS. KLAMI: Is that what I'm trying to

say?

A. (Cont'g.) (Moreno-Caballero) --
Part 77

BY MS. KLAMI: (Cont'g.)

Q. That is what I'm trying to say.
Part 7.

A. (Moreno-Caballero) Yes, I am.

Q. And is that a separate standard,

for measuring infrasound?

A. The scope 1s measuring
infrasound.

MS. KLAMI: Do you have anything-?

I think we’re done.

A.L.J. COSTELLO: Okay. Ms. Behnke --

MS. BEHNKE: Oh. I'm sorry.

A.L.J. COSTELLO: -- do you have any -
- they -- they’re done with the cross.

MS. BEHNKE: Oh. I missed that.

We will need a brief period.

A.L.J. COSTELLO: Be -- sure.

MS. BEHNKE: Given the hour, would it

make sense to do this in the morning, or --
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tomorrow,

MR. MUSCATO: We're happy to --

MS. BEHNKE: -- do we want to --
MR. MUSCATO: -- proceed.
MS. BEHNKE: -— continue?

MR. MUSCATO: It might be a long day
too.

A.L.J. COSTELLO: You -- I'm sorry.

didn’t hear the whole -- you -- you didn't --.

MS. BEHNKE: I said --

MR. MUSCATO: She asked about --

MS. BEHNKE: -- we will need --

MR. MUSCATO: -- adjourning for --
MS. BEHNKE: -—- to —-

MR. MUSCATO: -- redirect.

MS. BEHNKE: -- confer and given the

hour, I’'m asking if it makes sense to resume in the

morning,

or if you want to continue tonight.
A.L.J. COSTELLO: Do you --7
MR. MUSCATO: And --

A.L.J. BELSITO: I think we should --

MR. MUSCATO: -- and I was --
A.L.J. BELSITO: -- just keep --
MR. MUSCATO: -- just saying --

A.L.J. BELSITO: -- going with
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redirect.
A.L.J. COSTELLO: Can we -- do you
know how much time you’ll need, if we —--7?

MS. BEHNKE: I don’t until we discuss

MR. MUSCATO: Why don’t --.
A.L.J. BELSITO: Why don’t -- why
don’t you take the time to --°?

A.L.J. COSTELLO: Confer. Why don’t

we go —-7

A.L.J. BELSITO: Or -- yeah.

A.L.J. COSTELLO: Yeah.

We’ll go off the record, take time to
confer --

MS. BEHNKE: Okay.

A.L.J. COSTELLO: -- just to see. So,
maybe we can finish up this witness and then start
with Mr. Koliski, in the morning.

MS. BEHNKE: Okay.

(Off the record discussion)

A.L.J. COSTELLO: Ms. Behnke, for
redirect?

MS. BEHNKE: Yes.

REDIRECT EXAMINATION
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BY MS. BEHNKE:

Q. Mr. Moreno, this is actually just
in reference to the last question -- or 1 of the last
questions that was asked, referring to the 16 hertz
question.

A. (Moreno-Caballero) Okay.

Q. Can you provide us the reasons
that you recommended the 65 D.B.A. at 16 hertz, at
Cassadega and why you are also recommending that for
this case?

A. Yes.

There are 3 basic reasons. The
important of the sound levels, at the 16 hertz band,
is not whether or not they are going to be audible.
It’s the potential for them to create -- induce
vibrations on building elements, primarily windows
that could start vibrating and producing rattles.

And so, there is -- there might be an indirect link
to annoyance in the sense that if rattles are
produced and if they are audible, then people might
be -- get annoyed by that, but mainly it’s because of
the potential to induce vibrations.

This is stated in 2 N.C.S. standards.

The N.C.S. standard S12.9 Part four, annex D, which
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relates to sounds with a strong low-frequency noise

content, it states that annoyance is minimal, when

the sound levels at the 1613 -- 31.5 and 63 hertz, is
lower than 65. So, that -- that’s 1 -- 1 of the
basis.

There is another standard, which is
just an interior standard, that has been used for
H.V.A.C. equipment. Heating, air conditioner and
ventilation equipment. I think that I'm referring to

standard -- probably 12.8.

It’s —— it’s more an interior standard
for interior-noise sources. That -- that was the
origin -- that -- that the levels match. Our -- the

recommendations are the same, 65 indoors, 65
outdoors.

And -- and more importantly, there is
a very study that was done by a researcher, or a --
I'd say his name Harvey Hubbard (phonetic spelling).
He produced this article, which is Noise Induced
House -- House Vibrations and Human Perception. I
understand that he developed several research and
publications for NASA and those levels are included,
in -- in feature number 9, on his article.

They are more clear in this graph that
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I found. 1It's a presentation about low-frequency
noise induced vibration of house -- housing
structures. It was presented by Bennett Bruce
(phonetic spelling), Professional Engineer, from
Bruce Acoustics Corporation (phonetic spelling). It
has more detailed information about what those sound
levels are.

And basically when you combine the 3
levels, at 16 hertz, 12.5 hertz and 20 hertz, defined
in is pretty much the same. 65 decibels, is the
outdoor-noise level, that could potentially produce -
- induce vibrations on -- on building elements,
especially windows, which are the most sensitive.

MS. BEHNKE: Thank you.

Your Honors, I have copies of both of
those references he just made. 1I'd like to have it
marked for -- as exhibits.

(Off the record discussion)

A.L.J. COSTELLO: So, for the record,
we’ll -- we’ll mark Noise Induced House Vibrations
and Human Perception, as Exhibit 288 and Low
Frequency Noise Induced Vibration of Housing
Structures, as Exhibit 289.

(Off the record discussion)
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MS. BEHNKE: Thank you.

I have no further questions.

A.L.J. COSTELLO: ©No more qgquestions.

MS. KLAMI: I think we’re good.

A.L.J. COSTELLO: You’'re all done?

Mr. Moreno, your testimony is -- is
You’ re excused now.

Thank you very much.

THE WITNESS: (Moreno-Caballero) Thank

you very much, sir.

A.L.J. COSTELLO: Okay.

MS. BEHNKE: I just wanted to mark the

exhibit number.

A.L.J. COSTELLO: And --

MS. BEHNKE: I just wanted to mark the

exhibit number.

A.L.J. COSTELLO: -—- we’ll start

tomorrow at --

MS. BEHNKE: There it is.

A.L.J. COSTELLO: -- 9 a.m. --

MS. BEHNKE: Got it.

A.L.J. COSTELLO: -- with Mr. Koliski’s

testimony.

Okay. Thank you.
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We're off the record.

(The hearing adjourned.)
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as stated in the caption hereto, at Page 1 hereof; that
the foregoing typewritten transcription consisting of
pages 1 through 827, is a true record of all proceedings
had at the hearing.

IN WITNESS WHEREOF, I have hereunto

subscribed my name, this the 28th day of March 2019.
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