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Secretary 
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Three Empire State Plaza 
Albany, New York 12223-1350 

Re: Case 06-C-0897 

Dear Secretary Brilling: 

Attached please find the Supplemental Filing of Verizon New York Inc. in Support of Increased 

Pricing Flexibility for Retail Business Services. The filing includes thirteen Attachments (A-N), of which 

Attachments A, B, C, F, G, H, I, J, and K are confidential and are being provided pursuant to the 

Protective Order in this proceeding. (The confidential attachments, some of which are volum~nous, are 

being provided on a CD-ROM.) The confidential attachments are being provided only to the Records 

Access Officer and to the parties who have agreed to be bour~d by the Protective Order in this proceeding. 

A separate request for trade secret protection under the Freedom of Information Law is being 

submitted to the Commission's Records Access Officer so that he can provide copies of the confidential 

attachments to Staff. 

Based on consultation with Staff, we are serving the supplemental filing, except for the 

confidential attachments, by e-mail and by overnight delivery service (for Monday delivery) on the 

parties that filed comments on the Staff White Paper in Case 05-C-0616, as well as on any additional 



F!onorablc Jaclyn 4. Biilling 
September 14, 2007 

pr t i e s  who have previously filed comments in this proceeding. Copies of the CD-ROM containing rile 

confidential attachments will be delivered by hand to the Records Access Officer and uill bc scnl by 

overnight delivery sen ice  to tllc parties who have signed the Exhibit to the Protective Order 

Please feel free to call nie if you Iiax'e any questions concerning tliis filing, 

Respectfully submitted, 

cc: Parries (see above) (By E-Mail and Overnight Mail) 
Peter McGowan, Esq. 
Peter Catalano, Esq. 
Mr. Charles Dickson 
Mr. Michael Corso 
Mr. Chad Hume 
Mr. Greg Pattenaude 
Mr. John Stewan 
Ms. Debra Labelle 
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Sl '4TE 01; \F:\\' Y O R K  
I'CRLIC SERVICE CO><\IMISSIOS 

TarilfI.iling of Verizon Nen York Itlc. to 
lmplcmenl P r i c ~ n g  Flexihilit)' for S o n - h s i c  
Scr\ices ! 

Case 06-C-0897 

SUI'PLERlESTAI, l;ILIN(; OF \ 'ER120N N E W  Y O R K  INC. I S  SUPPORT O F  
INCREASED PRICING FLEXIBILITY F O R  RETAII,  BUSINESS SERVICES 

These supplemental c~unments provide additional evidence and analysis in suppoit of the tariff 

amendments filed by \:criron S e u '  York lnc. ("Vcrizon") on May 21, 2007, which seek limlted pricing 

flexibility for retail business s e n  ,ices. 

First, this filing provides additional information relating to the business semices offered by 

intennodal providers in New York. In particular, we provide new inforn~ation on tlie a\:ailability of 

competitive fiber optic facilities and high-capacity services in Metropolitan Statistical Areas ("hlSAs") 

within S e w  York State (Section 11); as well as a detailed discussion of the technical capabilit~es of cable 

networks and the business services offered by cable companies (Section 111). The discussion in 

Section I11 refutes two frequently-made claims about cable companies: that their residence-focused 

networks do not "reach" business locations, and that they are unable to offer the senrices needed by the 

broad "middle" of the retail business market - i f . ,  thcre customers that lie above the individual-line 

"mass-market," but below the domain of businesses larse enough to be served efficiently through 

dedicated high-capacity fiber-optic iac~lities. Rather, as we shwv, cable companies can senje and are 

serving that middle market, and have announced plans to greatly expand their presence there. 

This evidence supplements the data provided both in our May 21, 2007 filing and in our earlier 

(2006) request for business pricing flexibility,' and confirms that Veriron is subject to substantial actual 

I As explained in  our May 21. 2007 filing, Verizon filed tariff amendments in 2006 that sought to extend to retall 
business services the same type of pricing flexibility as the Commission had previously authorized for vinually all 
non-basic retail residence ser\'ices in its Cumpefilion I11 Order. (Full citations to the Con~prririon 111 Order and to 
other frequently-c~ted cases and authorities are provided in the Appendix to this filing ) Veriron's 2006 filing 



and potenti~l competition for tl!efi~/i ~-c:iig,> of retail busiriess sen ices  that it pro\idi.s - compcti~ion that 

obviates any necd for detailcd substanti\c revieas of price changcs by the Cornmissinn and th;it thus 

siipl'orts Verizon's request for increased piicir~g fiexibility. 

S e o o ~ ~ d ,  in Section 1V. belous, \be discuss the qurstion of how the retail business products offered 

by Verizon should be grouped for yuq~oscs  of compeuti ie analysis. W e  present an approach that 

analyrcs this issue in terms ofclasticity ofsupply, and show that the existence of multi-fuoct~onal 

competitive platforms that can provide the full range of services demanded by retail business customers 

warrants treating those services as comprising a single, unitaiy product group lor competiti\~e analysis 

purposes. Nevertheless, for con~enience,  and to conform to the approach taken by the Cornmission in the 

hlC11Verizon Merge)- Approval P~oct,eding, we also discuss competitive issues here in terns  of two 

subgmups of products within the larger universe of business servrces: (a) small, "mass-market" business 

products (ie., products provided to customers u i th  four or fewer access lines): and (b) products utilized 

by "Enterprise" customers, a te rn  that is used in a \,anety of ways but that is defined for purposes of this 

filing to include all business customers above the mass-market cutof t  including u hat arc commonly 

referred to a s  "mediurn" and "large" business customers. (Also. where appropriate, we discuss medium 

and large Enterprise custorners separately.) As we show, the record of this proceeding provides ample 

drew vociferous opposition from its competitors, and in December 2006 the company voluntar~ly withdrew i t l  

w t h  a vicw towards mod~fying i t  to meet same of the objecuons and resub~nittlng 11 at a later time. Thus. that 
filing was never ruled on by the Commisiion. The pending (May ? I ,  2007) tarifffili~ig reeks significantly 
narrower relief than Verizon sought in 2006 - for example, upward pricing flexibility would generally be limitrd 
to a rrlling of 25% per year, and would be constrained by a geographic "uniformity" requirement. 

The May 21, 2007 filing took as its starting poinl the record that u,as created in connection with the 2006 fillng. 
including particularly two repans prepared by National Economic Research Assoctates, Inc. ("NERA). Thus, the 
record that Verizon now tenders in  suppon of its pending request for business pricing flexibility includes: (a) the 
two NEIL4 reports (and related information and legal discussion filed i n  connection with those reports); (b) the 
additional data and analysis that accompanied the May 21, 2007 tariff amendments; and (c) the supplemental 
information provided in this filing. 



suppofl for \lie conclusion thrit ii!i of the  relc\,atit retail business sen'iccs. liouever ihose scr\'ises al-c 

grouped, are fully competiti\e in Neiv York.' 

As w c ' i e  enpla~~icd in our earlier filtngs, thc Cotnmission's revicw oStl?e record in this 

proceeding ahould be governed by thc regulato~y and policy fraine\vork that i t  estnblishcd in its priot 

orders. partliularly the Corrpcririon 1iI Ovdei-. Under that framework: 

. "The ireedom to change ratcs rapidly to bcst reflect demand and costs is consistent with a 
competitive market," and therefo~c 25% upward pricing flexib~lity, price changes on one 
day's  notice, and individual case b a s ~ s  pr~cing "are appropriate for dominant providers 
for competitive servlccs during the trans~tion period [to competition]."' 

. A static, backward-looking approach to competttion that is based on current market 
shares n ius~  give way to a forward-looking, dynamic framework based on contestable 
markets theory. As  the Comniission explained, that theory "ind~cates that dominant 
providers w ~ l l  refrain from monopoly pricing and cost cutting on service equality if 
conlpetitors can quickly enter and take away a significant sliarc of the incumbent's 
customers in response to such supra normal profit seeking behaviorsHE 

. Increased regulatory parity between Verizon and its competitors supports the operations 
of a cotnpetitive market and thus protnotes the pub l~c  interest in the deliver ofcustomer 
benefits.' 

! Because of Verizon.5 unltbm~ty comm~lmeni for the exerclse of pr~clng flexibility, the competitive analys~s 
should be conducted at a statewide level. This is conslslent w~th  the approach taken in the Conipar,tio,i III 
proceeding. which granted pricing flcxib~l~ty for the State as a u'hole (even though i t  considered cenaln wire- 
center-le\el data in assessing thc ertcnt of competltionj. 

'Case 94-C-0095, "Opinion and Order Adopt~ng Regulatory Framework" (issued and effec1ti.e May 22, 199hj, 
at 29 91 n.2. The Fmnlework Order, now over a decade old, was inlc~ided to set poi~cy for a period of tronxiiion 
!o c~inipetition. Ajurrror~,  the measures that 11 outlined are the m~ntmum that are required in  the Pdr more 
aggressive, pervasike, and better-established competltlve environment that exists today. 

Competiiio,~ I// 0rde1- at 40 n.93 On the rele~ance of potentla1 competition in a contestable market framework, 
see also id at 40 ("Similarly, while the mere existence ofpoteiitial competitors docs not create a market, given the 
facts here. actual and potential competitors are constraining the abil~ty of incumbents to exercise market powpr in  

setting prices."). The FCC has concluded that competit~re presence 1s established by the ability of a competitor to 
provide service "within a commercially reasonable time." See, e g  , Qwest Forhenra,~ce Order $1 69 & n.156; 
Alorkn Forheora,ice Order 77 32, 36. See olso Un~red States Depanment of Justice 2nd Federal Trade 
Commis\ion Horizontal Merger Guidelines (1992) b 3.2 
(htt~:/:www.usdoi.cov/atr:vubltc:cuidelines/honz book!i? hm!) (committed entry alternatives are "timely" if 
they "can be achieved within two years from initial plam~ng to significant market impact"). 

'See, e .g,  Conzperition /(I Order at 6 (in initiating the Competitio~i I//proceeding, the Commission "expressed [its] 
intention lo eliminate, consistent with the public interest and to the extent practicable, the asymmetrical aspects of 
regulation so as to treat each telecommunications provider . . . as even-handedly as poss~ble given the legal 

(continued ...) 



Altliough tile icccrd liere includcs a grcat deal of ii~fonnation t i i ~ t  coiiclusivcly dciiionstratcs the 

scope, pena,iveness, and sti-ength of conipstitinn i n  the retail business market in tliis State. i t  is important 

fnr the Co!nniis.ciun to recogi~ize tliat additioi~al detalled data oil the deployment of conipetittve t'acilities 

and on the busiiiess plans ot'\:enzon's competitors is inaccessible to L'erizon, because i t  is in the hands of 

the competitot-s themselves. Those cornpemors har~e not made this evidence available to Vetizon or to the 

Commission - either in the Co/i?pciiiio~i 111 proceeding or in connectioti with ihc Comniisiion's review 

oi'Verizon's 2006 busiiiess pncing flexibility fi!ingbThe Comtnission's assessment of the  record must 

reflect this reality. and i t  must preclude Verizon's competitors froin exploiting their unique access to 

relevant infonnation in order to frustrate the Commission's pro-competitive policies. In light of the 

substantial prima /acie case that Venzon has presentcd concerning the presence of competition in New 

York - and also in  light of the competitors' exclusive control over relevant evidence, and their lack of 

incentive to produce such evidence - the burden is on the competitors themselves to come forward with 

credible evidence rebutting Verizon's case by demonstrating that they have no interest in serving or 

ability to serve the retail business niarket.' Put another way. anyfaiiure on the part of competitors to 

framework."); Q i ~ ~ e s r  Forhearo~ice Orde, 11 47 (forbearance from dominant carrier regulation will enhance 
compcrition and is in  public interest: "[ijn these enLironments that are competitive for end users, applying thcse 
dominant carrier regulations to Qwest 11mits its abil~ry to I-espond to competitive forces and, therefore, its ahil~ty 
quickly to oftkr consumers new pricing plons or service packages."), id 1 7 8  ("Once the benefits of compelitlon 
have becn sufticrently reallzed and competitive carriers have constructed their own last-mile facilities and the~r 
own transpon fac~l~ties, we bcl~eve :hat i t  1s in the public interest lo place inte~modai competitors on an equal 
regulatory footing by ending unequal regulation of services provldcd over different technolog~cal platforms.") 

lndeed, presumably in order to malntain their distance, preserve their deniability, and insulate themselves from 
discovery, no individual cable company has even riled comments in this proceed~ng. Cablebision, for example, 
has preferred to appear indirectly, through its CLEC afnliate Lightpath. 

' S e e ,  eg. ,  Case 98-C-I 357, "Order on Unbundled Network Element Rates" (issued and effective January 28, 
2002), at 112-13 (upholding, as "correct and consistent with longstanding practice." ALJ approach under which 
"while \:erizon bears ihe burden of proof, i[s opponents have the burden of going forward with evidence 
challenging paflicular aspects of Verizon's study"). 



pro\ide relevant ev~dence co~icetning their facilities and b~isiliess platas i n  prucecding should gixe I-ise 

to 3 presumptio~l or inference tliat such evidence i%,ould :upport Vctizon's case 3 n J  undermine their o \5nh 

1. T A E  RECORD IN THIS PROCEE1)ISG ;\31PI.Y DOCUAlEN'I'S THE SCOPE, EXTENT, 
.4XD STRENG'TII O F  COMPETI'I'ION FOR RETAIL BUSINESS SERVICES I S  NEW 
\ ' O M  

In order to lay the &~oundu'ork for the dlbcussions of fiber d ~ p l o y m e r ~ t  in Section 11, and of cable 

company capabilities and offerings in Sect1011 Ill. we present below a brief o\ ,e~\, irw of the evidence that 

\'erizon has already presented in this proceeding, supplemet~tcd with tilore recent data that reinforces and 

corroborates that evidence. 

The analysis of competition for business services that Verizon presented in its 2006 and hlay 

2007 filings followed the frameuork developed by the Commission in its Compefii~on 111 Order." In 

authorizing residencc pricing flexibility in that order, the Commission relied on the scatewide availability 

of competing platforms - including cable networks, wireless networks, broadband net\r,orks that could 

be used to provtde application-based VolP services, and CLEC s\vttcltes - that s e n c d  3s enablers for 

competitive service offerings. The Commission also found that the conclusions that could be drawn from 

the \v~despread presence of these competitive platforms were corroborated by the fact that "[!n]any 

consumers are taking advantage of these [competitive] options and are reaptng the benefits of technology 

and competltlnn; as a result, former monopoly providers are losing customers, lines, usage, and 

 revenue^."'^ 

See, e g . ,  Iiiternariorial Urzion. LJA17.'v .VLRB, 459 F Z d  1329. 1336 (D.C. Cir. 1972) ("[Wlhen a party has relevant 
e\,idence within his control u hich he fails to produce, that failure gives iise to an inference that the evidence is 
unfavorable to him."). 

' For a fuller discussion of the Co,,?periiioiz I l l  framework, see Case 06-C-0897, Letter from Joseph A. Post to 
Honorable Jaclyn A. Brilling (August 31, 2006); Case Oh-C-0897, "Verizon New York Inc. Tariff Filing to 
Implement Limited Pricing Flexibtltty for Business Services - Attachment 1: Description and Justification" 
(May 21,2007). 

' O  Cornperifion I11 Order at 35 (footnote omitted). On losses of access lines and revenues, see 01.70 id. at 54-55 



Utilizing this fi-atneuork, the twu .YER.4 llr.i~oi-ts and the i,'o.\iiigtui~ Rq~or-r  dcmonstratsd tliat 

alternative platforms that can be u ~ c d  to ~ v o \ i ~ l c  coir.prtiti\-c business services arc \iidc!y avatl3bIc uilhtn 

New York State. and that as a roul t  V e n ~ o n  has loyt significant ~urnber s  of accejs lines and substanttal 

revenues to its competitors." 

Cable n'ctworks." Cable companies h a w  made substantial rxpc.nditures to upsrade rheir 

ubtquitous video dtstnhut on net~vorks in order to pro\.ide both broadband data corincctions and Voice 

over IP ("VoIP") telephone seniccs  to their residence and busincss custoiners. lnduslry analysts and the 

cable Multiple System Operators ("MSOs") themsel\,cs have proclaimed that the MSOs intend to lelerage 

tlteir in\,estments in their hybrid fiber'coaxial ("HFC") networks by attempting to capture a sign~ficant 

ponion of the market for business scnices.  Indeed, shortly after \rre made our May ? I ,  2007 tiling, Time 

LVarner formally announced that t t  ~vould  expand its presence in the voice market for small and medtutn 

sized businesses:" 

Time Warner Cahle Inc, said on ~Monday it will expand its phone services for small 
and medium-s~zed businesses by the end of 2007 to all of its markets, except those 
acquired from Adelphia Comn~unications Corp. 

Time Warner Cahle Chief Operating Officer Landel Hobbs said at a Deutsche 
Bank investor conference that the No. 2 U.S.  cable company aims to exploit a S12 
billion to S15 billion market opportunity. 

Hobbs said commercial phone services would be a key growth area for the 
company from 2008, once the services are launched. 

Scc ge,iemliy First .VERA Repor1 at 1-4 ,  44-45.  On the subs~itutability of tntcnnodal servlces for conventbunal 
scriice, .see discussion in Second NER4 Report at 15-16. 

"The follo\r,~ng discussion is based on Fivsr NERA Repor-t at 4-13; Srcorid .&'ERA R~po,? at 24-27; Var,ngto,i 
Report at 4-10, 

""Time Warner Cable to Expand Business Phone Service," Reuters. June 4, 2007 
(http:I:www.reuters comlanicleitechnoloc~-media-telco-SPlidISN048003320070hO). Of course, although 
Time Warner is a recent entrant into the business voice-services market, i t  has been offering commercial 
broadband data services for some time. 



"Tills year will he ulint I call the launch ).car;"said Ilobhs. "Tile reason ue ' re  so 
excited about i t  1s i t  Isverages our e x i s ~ i n ~  (cablej plant." 

'l'irne M'amer Cable has previously said its commercial phone ser\,ice buiincss is 
grou.ing at a rate of about 50 perccnt ani~ually ill scverril markets across ihe 
country 

Major cable rivals like Coincasl Corp. . . and Charter Comrnunlcations lnc. . . . 
are also increasing their lbcus on comn~ercial s r i ~ i c e s .  targeting a key revenue 
sttram for phone companies like Al'&l' Inc. . . . and Veriron Cominunicot~ons lllc 
in a market estimated at SIOO billion. 

Cablev~sion's Chief Operating Of'ficer stated in 2005 that "'snlall business is a huge opportunity 

for us,' particularly in view of tlie fact that small and medium size business customers are 'sitting in front 

of our HFC plant.""4 One industry analyst estimated that neal.ly 60 percent of "small-to medium-sized 

businesses (SMB) are located within a few hundred feet of the local hybrid fiberlcoaxial network."' In 

2006, the same Cablevis~on official stated that the business market is "a whole new opporrunity for us and 

we're going after it aggre~sively ." '~  

Accord~ng to a repon in ,V~:c.niovk If orid, "Cable~Islon Systems, a champion of reachlng out l a  

small- and medium-s~zed companies, sees busmess conimunications as a Sh billion opportunlly i n  its 

footprint, basically the Neu York city metropolitan area. . . . In the past two years, Cablevision spent 

months identifying all the businesses on every street that it could target for its comn~unications senrices. 

It put 600,000 'serviceable' companies in its database, according to CEO Tom Rutledge - that is: a 

Cablevision cable ran in front of the business's bullding."- 

Aside from their HFC cable plant (in which they have deployed increasing a~nounts of fiber in 

order to be able to provide high-bandwidth Internet access senjices), cable companies such as 

I 4  Quoted In  FIITI NERA Report at 7 

i ' Quoted In First VERA Reporr at 8 

l 6  ~ u o t e d  In Second KERA Repovr at 24 

Quoted in Yasir~gton Report at 9-10 



Cablcvision, Tinie  Warner.  a n d  RCS h c v e  also ii:\ested -- directly o r  tlirough a f l i l . ~ t e s  such a s  

CableLision's Opt imum Lightpath - it1 all-fiber customel  contiections utilizing hlctro Erliernel 

technology to provide high-capacity advaticed s c n i c e s  to  rnlrdiun: and large b i ~ s i i i e s s e s . ' ~  

C a b l e  companies  actively advertise to busiliess custolners,  and E91 I da ta  confi rms that cab le  

companies  a r e  already se rv ing  a significant number  o f  busincss  access  lines in the  State."' 

Fiber networks A s  noted above.  cable  c o m p a n y  afli lrates have  deployed significant fiber 

networks in N e w  York, which  they ut i l i re  to  provtde higli-capacity services to  medium- to  large-sire 

business customers .  Otlier competitors ha\.< a lso dep loyed  f ibe r  in the State,  which  they ut i l i re  to provide 

I 8  Cobler.isior~. Aside from the sources cited in our prior filings, see u ~ w \ ~ . o ~ t i t n u m l i ~ h t ~ a t h . c o t n  ("Drawing on the 
power of our own liber-to-the-premise network, u e  deliver converged, IP-based data, Internet, and voice solutions 
to businessor in New York, New Jersey and Connecticut."); www.optiinuniliehtuath.cotn~lntertorl87-6.htn1I 
(more than 50 percent o fmunic~pa l i t~cs  in New York's Westchester County using Lightpath's advanced 
commun~cations solutions, delivered over 3 100 percent fully fiber optic network); 
ww\v.o~timutnl1cht~ail i.com:lnter1o1305 ht tn ;  u~u~w.outi1numligl1tpatl1.coin/Intc~iorlR7-8.htn1I; 
w u i ~  .u~l1inumiirht~alh.coinilnteriorlX7-9.htnii (Cable\,ision announced that more than 50 percent of hospitals in 
the New York metropolitan area are now using Optimum Lightpath for high capacity and high handwidth 
]megrated IP data, Internet and voice solutions). Cablevision COO Tom Rutledge has stated that Cablevibion has 
"more fiber in the p e w  York~New JerseyiConnecticut] tn-state area" "than any phone company" 
(u~~~vthestrertconi~neu~ranal~~1s~te~1iteleco1n/10310196htinI). and that Cablev~ston already has fiber service to 
twice as many buildings in the inetropolitan New York footprint as Verizon does 
(waw.inultichanncl co1n!atliclclCAh3744h5html). Timr Hbrnrr .  Ttme Warner Cahle Buiness  Class has a 
"high-capacity fiber network" with a "nat~onai prescnce" 
( l t t~p .~u~ww. t i vcbc .co~n~Mrd iaL ib ia iv ! l / l  !Content4',20hlanagc1i1eiit Prnduct~'!d2~landli~~20Scr~'~cesiDatit~~dfidia b 
rochurc.vdf). It offers MEF-certified and compliant Ethernet servrces in Neu. York and other markets. (See Tinir 
Warner Cuble Antong Firs1 Sewice Providers to Earn Eihcrriei C~~r i i j i co i i o~~ ,  June 20, 2007, 
http:'.'ww\\ tircbc corn/Cot~orate~NewsI.P~~es~Keleas~s~l'rc~rRele~se a s h r ' l o r ? 7  ) m. RCN Business 
Soluttons relies on its "advanced, dense, metropolitan fiber optic network for: . . . Enterprise markets: 
hospitality/lodgtng, broadcast medta; education; financc: constructJon, and real estate venical markets . . . and 
Government markets: federal, state and local municipaiittes." (RCN Press Release, RC,VD,ho,!ce Co,npo,ty's 
Busij~ess Solurior~s Division, Targets E~iterprise. Whdesale Carr~ers & Govei.nmeni, October 10, 2005, 
htt:,:/:~~~,rcnh~~ii~esssol~~ions.comiabout!~ress~release 2 0 0 5 - 1 0 - l 0 . ~ 1 1 ~ . )  

Several MSOs have joined the MetroEthernet Forum ("MEF"), whose mission is to accelerate the adoption of 
carrier class networks and services ME.F members include Optimum Lightpath, Ttme Wamer Telecom, and Cox 
Busines  Servtces. (Indeed, Cablevision holds a seat on MEF's Board o f  Directors.) Over the past few years, 
MSOs hare  gained certification as providers of MEF technology. 



their ou t1  retail s e n i c e s  t o  businesses,  atid \ \h ich s o m e  m a k e  a\:iiablc to otlier provtdcrs 011 a ul ioicsale  

Hi'l.eless nct~vork.~." Nctwolks  providing nlobi lc  ~v i re less  c o \ e r a g c  are  avai lable  ubtquitously 

throughout the  State. Those  servtccs a r e  ut11izr.d by businesses a s  well a s  b y  ind:\iduals.  Stnall 

busiriesses in the  s e n t c e  industry. w h o ?  proprietors necd to  spend much  of tlieir t ime with custorncrs ol- 

otheru'ise au 'ay from a lixed location, m a y  u.eIl use  cellular s e n i c e  a s  their p n t n a t y  o r  so le  telephone: 

service. Larger  businesses,  \vhtle unlikely to  totally "cut the  cord" a n d  meet all o f t h c i r  

telecommunications needs through mobi le  wireless services; nevertheless use  such services t o  increase the  

productivity o f  rnobile workers  (which m a y  include virtually any  employee  required to  call on  customers  

o r  vendors,  t o  w o r k  full o r  part t ime  in the  field, o r  to visit enlployer locations outside of his o r  her " h o m e  

!U See, e g . Srcotid NERA Report at 7 & n.13; id. Exhibit 1 .  See also PSC.4frr-grr Approval 0rrit.r- at 3 3 ~ 3 4  
(footnote omltred) ("Data presented in this proceeding show that many alternative liber prov~ders are present in 
the market."): id. at 45 ("[Wlhile we recognize that CLEC entry into bulldings can be d~ff icui t ,  the record before 
us also indicates that many bulldlngs are served by carriers other than \'errrun or MC1 and that a nurnber of  
altematlve carriers have fiber networks deployed in New York. S ta f r s  analysiq confirmed that there arc a number 
of allemati\e iiber networks that appear to  be capable of sewing the Enterprise market.") The FCC has also 
acknouledged that there is a wide range of competitors that haire deployed "extensive local fiber netm'orks" In 
\'erizon's region FCCMerger Approval Order1 44; sec also td 111, 30, 45. 

A recent ad for XO Communications states that "[w]e3ve achieved what we set out to do: Complete our national. 
award-winning OC-I92 IP backhone, 311 16,000 mlles of it." On the fiber network of Time Warner Telecom 
(which is no longer an afliliate of Ttme Warner Cable), st? u\ rw. t~~te leco t i i . co t~~~ahout  us!networks html 
("Connecting Your Business to hlore Business beglns by delttering high speed, secure, and reliable 
communications over our more than ?4.000 miles of fiber neruorks, to business in 75 markets spanning 30 states 
and D.C. We [Time Warner Telrrom] connect to Inore than 7,400 buildings and pass thousands more, providing 
us a unique opponuoity to mecr thc groulng dcinand for ncu. data serwces and to capture increased rnaikrt sharc. 
Our optical networks are fast, pouerful, flex~ble, secure and llighly reliable to deliver a comprehensive suite of 
voice, data, dedicated internet and integrated communications senices  to our customers.") 

Additional data on competitive fiber deployment is presented in Section 11, below 

? '  The following discussion is based on F f n l  NERA Report at 13-20.29-30; Second NERA Report at 16-21; 
Vasi,igton Report at 12-14. More recently, on August 1, 2007, Clearwire Corporation announced that i t  was 
"unwiring Syracuse" with its wireless broadband offering. "The company announced today the official launch of 
its wireless high-speed Internet access and phone service to the city, its first market deployment in New York 
State. Residents and bustnesses now have a fast, strnple, poitable, reliable and affordable alternative to traditional 
dial-up, cable and DSL" (httv:lluhx corvoi-ate-ir.t~etluhoenix.rhtml?c=l98722&p=irol- 
newsAiticle&ID-l034908&hi~hli~ht). 



of'fice") -- thus displacing usage and associaled revenues from con\,cn[ional IanJiinc senices  such as 

tliose pro\,ided by \'enzon and consvai~,i!ig pnccs on th ,w  services. 

The evidcrice shows that business wireless usage is substantial anit growing. \\'ireless pro\,idrrs 

are responding by offering a wide variety of packages and srrvices iiirned at meeting the needs of' 

business customers. Mennnliile, larger businesses have begun lo utilize tiled \ ~ ~ r c l c s s  services to meet 

their communications needs." 

.. 
Rroodbar~d r~mmorks arid rrppli~ufion-based I'oIP services:' Broadband internet acicTs sewtce 

is offered in New York by telephonr compantes, cable companies, and other pro\ iders. Large majorities 

of New Yorkers can choose from among multiple broadband providers. Broadband access has been 

conststently increasing in  New York. as coverage, speeds, and numbers of providers expand. These 

generic broadband services provide a platform on which application-based VolP sen'ices can be provided 

by unaffiliated caniers. Such third-party VolP services are increasingly being used by business 

customers. 

Wirvlirie C L E C I I ~ ~ ~ ~ ~ ~ . ' Y L E C S  utilize their own swilches, Venzon W E s  and special access 

services, and collocation at Verizon wire centers. in order lo offer competitive services to business 

., 
FiherTouer - which holds 39 GHz spectrum tha~ covcrs 9? percent ofthe United States, 24 GHz spectrum that 
cwcrs the top 77 metro areas, and 18 and 23 GWz spectrum to serve suburban and rural markets (rep F~berTower, 
Co,,~pn~~? - Spectr.l,rn Asse!.~, htt~): / /uw\v.hcnnu er comicoro~comr~anv-ipcctri im-assets.shtn - offers 
cntrrpiisen and government agencies acccss servrces that  "include wtreless equivalents of NxT1, DS3,OC3 and 
Canlcr Erhcrnet." IF~berTower. Soli~rivns - Sulvi~iu rhe Access fier>vur-k Borrieneck. 

- . . 
deployed broadband wireless networks i n  37 markets - up from I2 rnarkcts the year before - and states that it 
"suppons both volce and data traffic at connection speeds ranging from 1 544 Mbps (T-I)  up to 155 Mbps (OC- 
3)" (wwwnrxilink conhabout nrxtl~nkhtm; wwwnextitnk com/new\ 70 htm; 
u~w\r;.nextlink.com~about ncxllink.l>trn). 

"See  First NERA Reporr at 21-27; Second,\'ERA Report at 2 1-23; I'asingto,~ Reporr at 10-12. 

'"ee Firs1 NERA Report at 27-29; Yosington Reporr at 14-1 8. 



customers. 3un1ei-ous CLEC s\\ itches, and nuinerous CLEC collocation :ill-ailgenients, are Iocatcd in 

virtually every MSA \vithin \ 'enzon's service arca 

Sutullirc Service P n ~ ~ ~ i d e r . ~ .  Although satellite-based irl-vices were not discussed in detail in our 

prior ircports, following our hlay 21, 2007 filing, hlST1 lloldings issued the following release:" 

h1STI Holdings, lnc. . . ., a carrier class cominunications technology cun7p:iny that 
specializes in providing true "quadruple play" ser\,ices to residential, hospitality 
and commercial properties, announced today that its wholly-owned subsidiai?, 
Microwave Satellite'Technnlo@es, fnc .  . . .. v,ill provide its services to Broad 
Street De\,elopment's 370 Lexin~ton Alenue In New York City, a budding with 
approximately 85 con~mercial tenants. The agreement represents MST 
(NuVisions'(TM)) initial offering of its "QuadPlay" services to the cominercial 
telecom market with NuVisions(TM) services expected to launch at the property 
beginning in August of 2007. . . . 

MST (NuVisions(7M)) will install a full lineup o f  television programming along 
with High Speed I n t m ~ r t  Access (HSIA) and Digital Voice. MST 
(NuVisions(TM)) ~vil l  also act as a consultant for tenants, offering other 
telecommunications solutions such as LANIWAN, Voice Network Design, 
Implementation. and more. Prior to its agreement with MST (NuVisions(TM)), 
370 Lexington Avenue had never worked with a bundled telecommunications 
service pro\'~der. 

As this summary shows, the altemati\,e service providrrs in the retail business market include 

substantial companies with significant strategic resources and operational scope and scale, which make 

thcm well able lo compete with V e r i ~ o n . ? ~  It is notewonhy that most of this competition is facilities 

based - e . g ,  competition from cable coriipanies using their own netu,orks. from wireline competitors 

" "MST (NuvisionsTM) Enters Commercial Telecom Market," July 12, 2007 
(htt~:!/wwwtmcnc1com'usubmitl2007~071121?778450him). 

10 Seepn~erol ly  First ,\'ER4 Report, Appendix. Attachment M to this filing 1s a table prepared submitted by the 
Venzon companies in pending FCC proceedings in which those companies seek forbearance from certain federal 
regulatory requirements. The table compiles statements made by the competitive providers that filed comments in 
the forbearance proceedings, demonstrating their success i n  the marketplace. Many of these statements refer 
directly to business services. See also Attachment L, discussed below. 



using their own suitches aiiJ ( in  nian) cabes) tlicir o\rn acccss lines or circuits: and fro111 VolP providers 

-7 

u t i l i~ ing  a \arie!y othroadhar~d neti\o:ks dcplo)c(l by competiiiy providers:' 

As a result o i  this p e l ~ a s i v c  con:petlllve prehence, Verizon buslness line losses and conespnndiny 

gl-outli by competitors are occurring in ever). area of ill? Stale s e n e d  by Verizon, not just i n  the Metro 

LATA and not just in urbanized areas of the State.'".ine loires ! h e  occurred ibr small- and medium- 

sized custolners (Verizon's "General Business" ~narket)  as \\:ell as for larger "Enterprise" customers.'" 

Although there has been some growth in  the volume of non-su,itclicd s c ~ ~ i c e s  provided by 

\ 'enzon. the data show that wlrolesnlr sales - that is, rel'enues from non-su~~tchcd scnices  purchased by 

other camers and used to compete against Verizon's retail business nffenngs - comprise the bulk of 

Venzon's non-su,~tched rc\enue, and !he \rliolesale proportion of non-sw~tched rebcnue has increased 

over time. Thus, the non-suitched revenue statistics confirm the overall picture of the decreasing 

influence of Verizon and the growing presence of Venzon's competitors in the market for retail business 

10 services. 

Finally, as pan o l i t s  hlay 21, 2007 filing, Verizon submitted an elasticitylrevenue analysis, based 

on the methodology set forth in S t ~ f f  s recent W h ~ t e  Paper in Case 07-C-0349, as adapted to bustness 

scrvices. The analysis shows that Venzon could not sustain long-term increases in the pnce of business 

!7 Nevertheless, substantial add~tional competition is provided h) companies util~r~iig Venzon wholesale services, 
such as resale, Wholesale Advantage, mEs, and private line and spcc~al access scrvices - frequently i n  

combination with the~r own fac~lities. See Qwesr Corp v FCC, 382 F i d  471, 480 (D.C. Cir. 2007) ("the TRRO 
ehplicitly recognized that an ILEC's tariffed offerings could, rn cenaln circumstances, be an avenue for 
competitive entry"; there is no reason to dlsturb the FCC's predictive judgment, in the Qwesr Fu,,brora,~cc Order, 
that the incumbent has "a strong incentive ro maxlmlze use o f ~ t s  netu,ork by setting attractive prlces on its 
wholesale alternatives"). 

"First  NERA Repori at 31-44; SecorzdNERA Report at 3-4. 8-9, 1213;  l'as~,igro,> R c p r t  at 14-16, 18-20. The 
reliability of E91 1 data as an indicator of competitive activlrles is discussed in the SecondNERA Repori at 10-13 
and in the Vasington Report at 23. 

? O  See First .\'ERA Rrpur-r at 33-35; Ifisinglu,~ Repuri at 18-190 

'O SecondNER4 Report at 1-2.4-8; Vasington Report at 20-23 



services wi~hout subtainir~g sisnificant rc\eiiue losses due to corn;)c~iti\r: and customer demand 

response." 

Despitc the \,olu~nrnnous data iiled by Verizon, Veiizon's CLEC and cable-company comperitols 

have providcd none of their own data on f ~ c i l ~ t i e s  localion and capabilities, the custonicrs tiiey serve, or 

on their o\ui business plans 

11. SL'PPLEMENTAI. DATA COfiFIILVIS TIIE AVAlLABlLlTY OF IIIGEI-CAP.\CITY 
FIRER FACILITIES AND SERVICES IN NEW YORK 

Competitive fiber optic facilities have been deployed in New York by cable companies and other 

wholesale and retail providers, making available an additional, robust network platform for the provision 

of s e n w e  to business customers, particularly at the larger end of the customer spectrum. Verizon 

supplied maps displaying a subset o f the  competitive fiber located in New York MSAs ("h~lc~ropolitan 

Statistical Areas") in the Exhibit to the Second.VERA Report. 

Since the preparation of that report, more detailed data on fiber-optic deployment (including fiber 

routes and iit buildings) has been filed by the Verizon Telephone Companies in two FCC proceedings -- 

WC Docket No. Oh-17?> in which those companies seek relief from cenain federal regulatory 

requirements in a number of MSAs in New York and other states, and WC Docket No. 05-25, in which 

the FCC is consrdering issues related to the pncing of interstate special access services. Because the fiber 

deployment data are relevant to this proceeding as well as to the two federal proceedings, copies of that 

data are provided in the attachments to this filing. (Although overlapping, the data filed in the two 

proceedings are complementary. The maps accompanying the forbearance filing - which relate only to 

the MSA c o ~ e r l n g  the Nciv York metropolitan area - identify the specific providers of facilities on 

" Vasingron Report at 23-26 & Appendix; see ulso Case 06-C-0897, "Verizon New York Inc. Tariff Filing to 
Implement Limited Pricing Flexibility for Retail Business Services - Attachment 1 :  Descript~on and 
Justification" (May 21, 2007), at 20-21 



particular fibcr routes, while tlic maps ncco!npanying the rprcial access filing arc son;?!\ hat more recent" 

2nd also cox cr t!irce additiolial Ne,.v York MSAs: Buffalo, Alhaiiy, and Syracuse.) 

'The relevant ~natenals from the forbearance iiling aie listed in Tubls I .  helo\\: 

Fibcr deployment data from the special access procecding arc listed in Table 2. belou,: 

TABLE 1 

ATTACHMENT' .A 

AT7'ACHblEKT R 
A.TTACHh4ENT C 

ATTACHMENT D 1 

1 deployment maps 
I Attachment F, Exh~bits 1-4 1 Tables of fiber p r o ~ ~ d e r s  1 (data 

ID IIV FOKBEARANCE FI1.IRC; 8 

Attaclinim~ A, Excerpts 
er a1 Declaration iqf l  1-5. 10, 4h)  
Attachment A,  Exhibit 5 
Attachment A, Exhihit 6- 
Attachment A, Exhihit? 

TABLE 2 

1 1 i related to New ~ o r k .  Buffalo. 1 

ID I X  SPECIAL ACCESS 
F l L l h G  

i 
DESCRIPTION 

Declaratron of Kenneth J.  Martinran 
concemlng preparation of fiber 

. ,  1 MSA 
ATTACHMENT I 1 Attachment H-I4 1 Fiber deployment data - Albany 

ATTACHMENT G 1 Attachment H- I 
I ATTACHMENT H ! Attachment H-13 

1 MSA . . 
1 Attachment H -  17 1 F ~ b e r  deployment data - Syracuse 

Albany, and Syracuse .MSAs only) 
Fiber deployment d a t a  NY hlSA 
F ~ b e r  d r~ lovment  data - Buffalo I 

We also prov~de hcre two other items from the special access proceeding that are highly relevant 

to the Issues in this proceeding. Attacl~tnent K is a declaration filed by David ti. Bro\cn and lhab S. 

Tarazi, both of Verizon Business, in that proceeding." I t  summarizes Verizon Business's observations 

and experience concerning the substantial competitive presence in the market for Enterprise services. 

" The forbearance mater~als were filed on September 6 ,  2006, while the specral access rnater~als were filed on 
August 8, 2007. 

'' The Declaration was Attachment C to the FCC special access filing. Verizon Business is a line of business of 
certain Verizon companies that focuses on providing senrice to larger business and governmental customers. 



iiicluding thc conipetilion from cable pro\.iders for busiiiess services, l'llat exrclientc coniirms that there 

are mulrlplr alternative sup;,licrs of cumpetitlvc fihcr uhcre\.er substaiitial dciniind exists 

Flnally, At tach~~er i t  L sets fonh detailed hackground in fon~~s t ivn  on nbnrerous pro\iders of 

business s e n i c e s . ' ~ A i n u g l l  this data includes providers who operate in  all areas uf tile countly, many 

of them arc readily recognizable as conlpanies u.ith a substantial prescnce 111 New l 'ork.  i n  any event, the 

fact that cablc companies, fixed wirrless providers, and others offer spccific types of business service 

within the United States demonstrates that such s e n  Ices are feasible, econo~nical. and undoub~cdly 

a\ailahle in New York, uhlch includes some of the country's most concentrated arid thus most potenttally 

lucrative markets 

111. CABLE COlIPANY NETWORKS ARE ABLE TO MEET, AND DO MEET, THE FULL 
RANGE OF TELECOMMUNICATIONS NEEDS O F  BUSINESS C1:STOMERS 

Cable is a particularly serious competitor for Verieon's retail business services in New York, as 

the data assembled in the two NERA Report>, the Vasington R r p o r ~ ,  and Attachment L confirm " One 

analyst estimates that the cable industry "will grow its commercial revenue base from $1.3 B this year to 

6 2 0 B  in '07 and S3.213 by '08,"'"able companies alrcady ad\ertise theniselves as being able to mcet 

the needs of all segments of the buslnsss market." They and then fiber-based affiliates have announced 

'' T h ~ s  document %as Artachment G to the speclal access film&. 

li A recent "webinar" (web semjnar) on "Cable Commercial Services. Tackling the Telcos on Their Home Turf," 
published by Cable Digital New's. prov~des a great deal of lechnical and strategic background on cable-company 
entry into the business services market. and in our opinion 1s well i~oTth viewing. ( S P ~  Appendix, below, for a 
complete citatlon to the webinar. Registration on the web site 1s required, but painless.) 11 concludes that cable 
cornpanjes are uell-positioned to address this market. 

16 Ruckinghant Report 31 I8 

1- See e.g. Flrst NER4 Repo1-r at 1 1  (quoting statement by Ken F~tzpatrick, senior vice president of business 
service for Time Warner, that business voice services are cuirently "being tested at buslnesres in  New York State" 
and have price plans that "would target itirce business categoria: small, medilrm, and entrrpnsr."); Second 
A'ERA Reporl at 24 (quoting recent article noting that Cablevis~on is "gearing up to attack the commercial- 
telephone market full-bore, eyeing large enterprise cusromer.~ as well as small-lo-medium-sired business"); 
Vasingron Reporr at 5 (quoting Cablevision 10-K stating that "Lightpath provides converged data, Intemer and 
voice solutions to mid-xizedand large bttsinesses"). Tom Rutledge, Cableuision's COO, has stated that his 

(continued . . ) 



in industry rorums and to  investment  analysts that tlirir b ~ s i i ~ e s ~  plans cot1tcmpla1e winn ing  significant 

numbers  o f  additional customers  fiom \ 'en/on I!> the smal l  business a n d  E n t e ~ r i s e  markets.  Analysts  

believe that the  M S O s  a r e  well-postticncd to succeed in the  husincss matket,"%nnd a variety o f  publ ic ly  

a \a i lable  sources ,  discussed in grealct- dr ta i l  balinv. m a k e  it clear that the  M S O s  can  a n d  cur re i~ t ly  d o  

offer a full range o f b u s i n e s s  servicrs .  

In light o f  ihcse facts,  i t  I S  liardly credible for cable compantes  t o  claim that they d o  ,lor h a v e  the  

abili ty to  provide a full range oI 'ser\~ices to  substantial numbers  of  business customers within a 

commercial ly  reasonable pcr iod.  Certainly the  F C C  has concluded [hat they have that abili ty.  In tujo 

recent forbearance orders, the  F C C  h a s  determined that cab le  companies  are  capable of s e w i n g  both the  

mass-market and Enterprise segments  u i t h i n  the retail busiiless markets,  a n d  that they provide current  and 

potenttal c o m p e t i ~ i o n  within  those markets.  In the Q ~ : e s r  Farbearancc Order, the FCC found that C o x ' s  

( c o n t i n u e d )  

company has developed "ajillszrile ofhigll-elid urid m~ddle ilnd low niurkerproducts in 1P form to go into those 
markets and compete against the incumbent phone operator wtth superior products, superior service and a super;or 
reputation in the marketplace." (Thomson Street Events, C V C  Cai,l~uisio,t Sjsit~ms Cvrp ol Bo,ic ofAmrr,c.u 
Media, Telrco~nmu~~irurions & Enier~aiiim~r~i Co~ijererlre, Transcript, March 28. 2007, at 2, 7.) (Emphasis 
supplicd in all quotations.) 

" S e e  Bzrckingiiarn Repvri at 3 ("We bellrve a number of crucial ingredtents have either fallen in place over recent 
months. or u'ill shortly fall into place, to make the lung promised cahle entry Into colnlnerctal ,ei\'ices a rrallty. 
The recent launch of res~dential telephony across nearly all major cable systems finally gives the cable tndustry 
the full product portfolio i t  needs to address the needs commercial customers. for whom voice serviccs 5ttll drive 
the bulk of purchasing decisions . . . . There are several other catalysts that we believe are fueling cable's interest 
in commercial services at this stage, including the vendor vacuuln created by a wave of mergers and acquisiiions 
within the telecom landscape, the growing need for higher bandwidth products beyond the standard 1 . 5  Mbps TI 
connection provided by telecom incumbents, and the recent comrnerctal availability of  cable modems capable of 
handling multiple phone l ~ n e s  and integrating into corporate PBX systems "1; Anthony Noto, el a / ,  Goldman 
Sachs, Mu1r;year ROlCE.rpansron Should Drive Stock - Con~casi Top Pick; January 3. 2007, at I3  ("Now that 
most of  the cable companies can offer sinall to medium sized businesses both data and \,nice, we believe that the 
MSOs will more aggressiveiy pursue this opponunity."); C .  Whelan, Current Analysis, "Optimum Lightpath: 
Company Quickview," April 24, 2007 ("Lightpath "has a unique ability to mlx cable plant and fiber-fed services, 
drawing on both sides of the market to pull customers away from the competition . . . ."). 



cable facilities \rere "capahle of dclivcnng both mas5 markct and cntetprise telecotnmunications 

While Cox has captured a larger share of the Inass market customers to date, in 
light of the record evidence of Cox's strung success in the mass markct. its 
possession of the necessary f x i l i t ~ e s  to pro\.ide enterprise services, its technical 
expenise, its ecortomies of scale ar.d scope, its sunk invesrnients in network 
infrastructure, its establtshed presence and brand in the Omaha MSA, and its 
current marketinf effons and emerging success in the enterprise market, we must 
conclude that Cox poses a substantial coml~etitive threat to ()irest lor h~glier 
revenue enterprise sel-vtces as well.d' 

All of thcsc factors are equally present in New York. I t  ts notable that in reaching this 

concluston. the FCC found that the fact that Cox's extsttng network dtd not necessarily reach e\,ery 

individual business location was "not . . . dispositive" in light of other evidence demonstrating Cox's 

incentives and ability to serve these customers4' 

Similarly, in the Alaska Foi.heurunce O r d t ~ ,  the FCC noted, in response to a cable competiror's 

argument that it was not yet able to provide every kitid of service thc incumbent LEC could, that the 

competitor "has deployed a fiber optic network which gives [it] additional capabilities to ser\,e a 

significant number of additional end user locations in the Anchorage study area with high-capacity or 

more cotnplex telecommunications senices."" O f  course, Cablevision, Time Warner, and RCN have 

deployed similar networks in  New Ynrk. In a footnote, the FCC added that "[a]lthough [the competitor's] 

1'1 Qwe31 Fo~beuro,ice Order 11 66 

40 Id. (footnote omitted). See oi.~o 4Iaii;a Fo,-heat-orice Order 37 The Qwerr Forheiiru,zce Order, and 
specifically the findings set forth in 166,  were upheld by the Coun of Appeals, uhiclt stated that it saw "nothing 
unreasonable in the factors invoked by the [FCC]." (Qwesr Cvrp v FCC, 482 F.3d 47!, 479 (D.C. Cir. 2007)) 

Although the FCC's folbearance orders are relevant here, the Commission should not lose sight of the fact that in 
those proceedings the FCC addressed the criteria for granting far more substantial regulator). reltef ( r e  

forbearance from domlnant carrier regulation and unbundljng requirements) than is at issue here, Thus, although 
the circumstances under which the FCC concludrd relief should be granted support the relief that Ver~zon seeks 
here o/orrion, the converse is not true: that is. Verizon should not be held to all of the rests requ~red by the FCC 
for forbearance relief. 

4 1  Q w e ~ l  Forbeara~~ce Order 7 66 n .  174 

'' Alorko Forbeoronce Order 1 36 (footnote omitted) 



fiber neturot-k is not deployed as ubiqu~tously as its cabir p l a ~ ~ t , "  it covered "thc end user locations most 

likely to take scrvices economically provided over fiber."" Accord~ngly, [!is FCC regarded tlic 

competitor's statements concenling its ability to migrate DSI lirles to its own cable fac~lities as "not 

di~~losit ive."~'  The FCC went on to state that thc cable conipetiror was able to provlde over its own 

facilities a suite of teieco~nriiunicatiotis scrvices that "is seasortably coii~parable to the sen ices provided 

by [the tncumbentl ACS in these a lrr centers, Finally, inany of the arguments that [cable company] GCI 

raises as to why its cowrage is Inore limited than we find above are prcmiscd on hurdles that must bc 

crossed by most, if not all, facilities-based providers of telecommunications senrice . . . . For ilistancc. 

GCl's need to obtain a customer's penn~ssion to access the customer premises; to install new drops to the 

customer's locatiorl in cenain circumstances; and to demonstrate to third parties (eg., alami moni!onng 

companies) that its technology 1s compatible with theirs. are issues common to all facilities-based 

telecommunications 

As wc demonstrate below, there is a sound basis for these conclusions conceniing the competitive 

sign~ficance of cable company networks in the retail business market. 

A. TECHNICAL CAPABILITIES OF CABLE NETWORKS: BACKGROUND 

The accompanying affidavit of Michael A. Nawrocki (.Attachment N) confirms what the cable 

conipanies' own statements and activities. and the FCC's findings: make clear in any event - that IIFC 

networks maintained by cable companies and the fiber networks maintained by their CLEC affiliates are 

capablc olmeeting all of the data and rclecommunicatioiis needs of Vcrizon's business customers, from 

the smallest to the largest.'" 

" I d *  121. 

11 Id 

4 5  Id. (footnotes omitted). See also rd. 17 3 b ,  37 .  

See olso Webinor, whlch discusses the relevant technologies in much greater detail 



First, cah!e cum;)anies' ITFC networks can deliver signiiicant am(wirts of  bandwidth to their 

custorner~' pi-etniscs uslng 11'-based trailsport and routlng technoiogics, and t1:ece capabilities will only 

expand as cable co~tlpanies deploy fiber deeper and deeper into their nctirork i n  order to meet their 

custolners' needs for tnore and more bandwidth. and in order to be able lo cotnpete effective!y wit11 

providers such as Verizon that utilize fiber-to-the-premises ("FTl'P") technology." 

A dccade ago, CableL.ahs, the research and developt~~ent ann of tile cable industry, introduced its 

first version o f  "DOCSIS," or the Data Over Cable Set-ctce Interface Specifications, and thus launched the 

cable modem revolution. DOCSIS "defines interface requirements for cable tllodetils involved in high- 

speed data distrtbution over cable system networks . . . ."" Through DOCSIS, "[clable operators can 

provide a variety of high-value sen ices  through an 'always-on' internet connection, including broadband 

Internet connectivity, felephon)~, real-time interacti~e gaming, and video ~ o n f e r e n c i n g . " ~ ~ u c c e s s i v e  

versions of the DOCSIS specifications have enabled vendors to develop cable modem equipment that 

delivers higher bandwidths, better ser\.icr quality. improved data secu~ity. and LTeatcr symmetry between 

upstream and downstream bandu~idth a n  imponant consideratron for the delivery of voice services. 

Indeed, one of the  motivations for the introduction of DOCSIS 2.0 in 2001 was "increased demand for 

symmetric, real-time services such as IP telephony . . . ""' 

4: In the 1990s, many MSOs began to dcploy HFC netuorks to face the challenge of tncreased competition for 
digital cable services and high-speed lnlernet access services. MSOs established fiber nodes (typically serving 
about 500 subscrtbers), wh~ch were interconnected u ~ t h  their head-ends by tiber (while traditional coaxial cable 
fac\lities ran from the node to the cuciomcr~' prcmirec) Cablc companies are now considering deepening their 
fiber penetration, either b) q l ~ t t ~ n g  nodrs (so  hat [hry serve smaller numbers of customers), or else by running 
fiber djrcct to the curb or to the custa~ncrs' prerniscs. Indeed. such companies already extend fiber from exthting 
or new fiber nodes io bustnesr locattons; t h ~ s  is the basis of 1he all-fiber networks advenised by the cable 
companies and thetr affiliates. 

4 8  See the DOCSlS home on the CableLabs uebsite ( h t t 1 1 : ~ ; u u ~ u c a h l r r n o d ~ ~  

d l  Id (ernphasls supplied). See ulso Instght Research Corporation. "Cable Telephony: The Threat to Small 
Business ILEC Markets 2007-201 2," April 2007, at I9 ("DOCSIS established the universal ground rules for the 
transmission of packets across cable networks."). 

'O http:lien.wikipedia.ore/wiki/DOCSIS. See also Insight Research Corporation, supra, at 19-21 (descrjbing 
evolution of DOCSIS). 



Iti .August of 2006, CableLal,~ ~ntsoduced the DOCSiS 3.0 standard, u hich enabled significantly 

increxsrd il]~srre:trn 3nd doiunstrcatn trdnstnision specdr. Press rzports indicated that vendars expected to 

subt111t UOCSlS 3.0-ioinpatible equipnxnt to CableLabs as early as the fourth quatter of 2007. 

Deplo!inetlt is bciiig put "on 3 fast track" by cahlc operatols and could begtn as carly as rile second 

quarter of 2008.'' 

s i d e  from the tncrc3sing barldwidth d e l i 1 . e ~  capabilities of IlFC networks utilizing DOCSIS- 

compatible equlprnent, the cahle ccwpanies' iibcr-based networks can deliver \cry-high capacity (DS3 

and OC-level) s en ices  using Metro Ethemct technology.'? 

Second, the bandwidth delivered to a busincss customer's premises using DOCSIS-compatible 

cable modems can be utilized to provide a wide range of business voice services as well as data sen,ices. 

O f  course, as the Commission recognized in the Cnntp~ttiiotr 111 proceeding, the cable companies have 

had great success in the mass market in providing voice services over their cable modems using VoIP 

technology. The technical models for cable provision of \'olP service are well-establtshed. CableLabs' 

51 See'Cable Labs Accelerates Docsis 3.0 I esting."Cable D~gttal News. Apr~l 16, 2007 
(h t t~ : ' l i i ~ww. l i rh t l -ead in~ ! .~~n i~documet~ t .as ' . ' dc  id-121 RY l & t ~ t i t ~ t  trile). 

"See the introductory filtn cltp on Metro Ethernet aiatlahle on the "MctroEthernetiiow Channel" 
(htt~:'!wm~~.~ar~ovlefiim..vem corn iovo,r~ite2~\,idli;1 n1rc.l hunl. Scz ulso 
hilt!:, me1rocthcrt~ctiorum.ore1Carri~rEtt~er1iet111.4~ti~~nOi~ericu 

It should be noted that MetroEthernet technolog) can be ut~lired on l1FC networks as well as on fiber networks. 
'.Albett cable's Ethernet offerings up to this point largely are being delivered over their relati\,ely small but 
giowlng fiber-based networks, MSO executives believe their existing coax plant, abundant in the first mile, IS well 
positioned to serve commercial-class Ethemet services to the sub-10 Mbps market segment. 'The sub-lo Mbps 
markc1 is one of the fastest-growing areas of Ethernet services,' says [Kristine Faulkner of Cox Business 
Services]. 'We intend to serve that w~th both our fiber as well as significantly leveraging our coax network."' 
(Manln Vilaboy, "Camer Ethemet Key to MSO Business Plans," Fat Pipe Magazine, August 17, 2007 
(htt~:llwww.fat~~~eonltne.con~larttcles.uh~?issue id=38).) See also 
htt~:i~www.cox.com~omaha~~ommunity!ncwsroom~a~pilCox Bustne\s Marks ("Cox Business . . . announced 
today [hat it has made its debut in the top tier of U.S. business Ethernet providers, according to Venical System 
Group's latest marketing analysis. The company attributes its success to its long history of delivering Ethemet 
services to customers served by fiber and hybrid fiber coax (IIFC)."). 



PacketCable specitications for delivctiog voice and o:her services o \c r  DOCSIS-co:npatible cable platit 

liave been in place since tlie earliest days oi D0CS:S " 

B. C ~ B L E  CO%IPASY P I ~ O V I S I O Y  OF SER\'ICES TO  ASS MARKET" BLSIZESS 
CCST0~lEHS 

f'recisely the same technology as cable companies utillzc for the pro\.tsion of residence VolP 

ser\,:ce. deployed in  precisely t!ie same way, can support the provisioning of indi\,idual-line VolP 

soluttons to tlie mass-market segment of the business markct Companies such as Cablevisin:i (under its 

12orn dc, yuerre Optimum for Business) provide indt\.idual business VolP lines utilizing their HFC cable 

plant, bundling voice with data sen ices  and providing features and calling plans targeted tou'aids the 

husiness market.'' 

C .  CABLE COMPANY PROVISION OF SER\'ICES TO LARGE BUSINESS CUSTOMERS 

While HFC networks can support a wide range of business services, more sophisticated solutions 

can be provided to business customers over fiber-optic networks. Given the extensive investment in 

constructing fiber nodes over the last decade, cable operators can leverage existing tibcr deploynients by 

extending fiber fiotn their fiber nodes to a business customer's location, thus offer~ng high-speed services 

o f  1 OD hlbs or  higher uhlizing Ethemel or  other technology. Indeed, a s  the data descrtbed in Section I 1  of  

these comments demonstrate, cable companies and their affiliates already provide all-fiber connections to 

. a  , 
2007, at I8 ("The ~ a c k e t ~ a b k  roadmap defines the MSO's high bandwtdth IP network as a 'managed IP 
network.' In this architecture, the MSO provides video. data, and telephony services to the custo~ner's premise in 
a contiguous IP stream. The managed 1P network can also readily Interconnect multiple cable networks together. 
as well as linktng la the public Internet or via a gateway lo the PSTN."); rd. at 21 ("CableLabs created the 
PacketCable specifications to handle the functtotiality needed to interoperate w ~ t h  the PSTN.). 

'4 See, ~ g . ,  h t t ~ : l ~ u ~ ~ w . o ~ l t n i ~ ~ n . ~ o m : b ~ ~ i n e ~ ~ i .  Opt~mum for Voice provides up to eight lines per customer. Cable 
company VolP offerings are documented in greater detail in the .VERA Reporrs. 



business customers  in this nlantlcr. !vlort.o\ er,  the c o m p a n y ' s  w e b  pages  dcnunsr ra te  that they  a l e  

actively offering ~ ~ ~ ~ i i i s t i c a t c d ,  I~igli-hand\i.idtlr. l iher-based scr\ , ices over  these networks. " 

I t  is somet imes  stated that competition in the  smal l  and largc business markets  !eaves the  

"mediurn-size" cus tomer  out in the cold, bul this is  no t  true. As noted abo\.e (footnote 5 5 ) ,  Cablcvis ion 

refers customers with as  feu,  a s  21 l l n e ~  to  Opritnum Lightpath,  u l i t ch  presumably stands ready to  m c c t  

tlteir needs over  its all-fiber n e ~ w o r k . ' ~  T ime  Warner  I 'e lccom, a!though not a cab le  company ,  

demonstr3tes the  feasibili ty o f  offering T l - l eve l  senj icc  o l e r  fiber net\vorks such a s  those o w n e d  bq 

Lightpath. T i m e  \\'amer Te lecom o f f e n  "Voice TI," a se rv ice  that "provides access  to the Publ ic  

Switched Telephone Net \ \ork (PSTN) through reliable, state-of-the-art switches  that will se rve  your 

business needs into  the  future. Voice  TI is installed in 24 channel increments  a n d  connects y o u r  digital  

$ 5  For example, Optimum tb~ Business's web site includes a "Product Chooser" page that directs buiinesr a i th  21 
lines or more to the Opt~mum Lightpath u e b  site. through which Cablevision offers fiher-based solution?. 
(htt":/'www ooritnuni coln huz iness ' chooscr .~~~ . )  Seealio \ v w \ \ . o ~ t ~ n i ~ m l i ~ h t p a t h  com'Interiori24.htn~l, 
w~~\c.ti*.felecotn coln cust s o l u u o t i s ~ e i ~ i c e s ~ b i z  swltchedhtml; Greg Galitzine, "Optimum Lightpath Delrvers 
V o ~ c e  Over Metro Ethernet," Ma) 15. 2007 (ht t l1 : i 'u~w tincnet com:eneu's'e-newsletters'Show~ 
Vai!yl?00705l5~6886-o~timum-liqht~ath-dcl1~~n-~-vo1ce-o~er-met~o-etl~emct.htn1) (describing launch o f  
I~ghtpath 's  "Voice over Metro Ethernet service, w h ~ c h  is being hatlcd as the first-ever carrier-class volce scrvrce 
delivered over Metro Ethernet by a cable MSO. Optimum Lightpath's Voice over Metro Ethernet is offcrcd as a 
managed voice service and is the result of a collaborative effort among Optimum Lightpath, NLC Unified 
Solutions and Cisco. The service will be delivered over Opt~murn 's  fiber o p t ~ c  netirork, with Ctsco's 
Communications Manager and Cisco CallManager Express providing call processing for IP phones and NEC 
Unified Solutions handling the netwoik and equipment ser\lce manage~nent."). 

Vertical Systems Group concluded that in 2007 "Illhe dense ava~labillty o f  low cost metro services boosted share 
for many regional U S .  Ethernet proiiders, including MSOs Add~t~onal ly ,  the aggressive deployment of new 
fiber ~nfrastrucrure for residential applications enabled broader asces$~bllity o f  native Etherliet services for 
adjacent business sites.'' Vertical Systems Group, "Mid-Year 2007 Market Share Results for U S .  Business 
Ethernet Services" (http::!www~~cnlcalsvstems coinl~ratiiclcs'.;tar-flasl~-O807-etliernetshare.l~tml ) Among the 
top providers are Cox Business (8.9% port share) and Time Warner Telccam (13.7%). (Id.) 

See also sources cited in footnote 18, above 

'"ightpath offers an lnternet?'o~ce Bundle with seven bandu,idth options, the lowest of which, 5 Mbps, would 
seem to be emtnently suitable for the voice and Internet needs of a small law firm, consulting company, or similar 
business. See litt~:!'u~ww.op1tmumli~ht~ath.com/lnterior210.html. 



PBX or key systein to Time \Varncr Telccom's natlonnl tiber network. Drpending on yo;r requil-cmcnts 

Voice TI cart be pro\isioned xt th  !SDN or non-ISDN digita! signali~t:: arid configured ar inwsrd; 

outward, or two-way ser\.ice."" 

Cable MSO Cox Busirtess Senlives offer a wide ranpe of semlces for the medium-sire businuss 

markst, includtng Centrex scrvicc and DSO- and DSI-le\,el d~gital  trunks to suppoil customer PBX 

s y s t e r n s . ' ~ o x  also offcrs a servtcc cal!ed "Converged Access Plus," which integrates data and voice 

capabilities for medium-siicd businesses: 

Cox Comerged Access service is an advanced. ncxr-generation solution from Cox 
Business Services that maxiintzes both your budget and your bandu.idth 
utilization. Using state-of-the-art technology, (his service provides an eificlent 
alternative to traditional votce and data connecuons where capacity often sits idle 
on dedicated channels. With a Converged Access solutinn, your business uses a 
single syrr.metrical IP network connection - either 1.5 or 30hlbps  - for voice 
and data traffic. This technology allows the bandwidth that is normally reserved 
for your voice sewices to be dynamically allocated for additional data capacity 
when one or more voice lines are inactive. In effect, it gives you additional 
Internet bandwidth without additional cost. You get Inore flexibility hetween your 
voice and data senjices to meet demand fluctuations that occur daily or even 
hourly. Plus you enjoy more convenience wtth combined voice and data services 
irorn one provider ail on  one bill. And with orie fixed price for your voice and data 
services, you can better manage your communications budget and trtaximize 
savings."' 

57 See httu:!/ww\~.ta tdecon~ corn.'cust iolut~onr:seri~ces~biz swttchedhtinl Sce also 
I I I I I ) : I Iw~uI.~u~~~I~cuI~ co:~l'cust solut~oni!services/ioice 11 html, and the "Read more" lmk on that page. Similar 
lP~based services, both PBX-like and Centrex-ltke, arc offered by CLECs. PackclB, for example, offers "Packet8 
Vinual Office." apparently a VolP-based, Centrex-like product that is described ac a "complete business phone 
system" and a "hosted iPBX communlceiions solution that del~vcrs high qual~ty digital volce services coupled 
with poa,erful features for small business and call centers alike." S ~ C  WU ww.vacketR.net business services!. 
See also lntp:!!irww.xo.coin~~roducts~small~io\ri~~r'integrated!flexiindex~ (describing XO Commun~cations' 
1P-based "XOptions Flex" affertng, which offcrs the customer dynamic banduidth allocat~on between data and 
voice services, up to 32 voice lines per bundle, and the ability to "[u]t~iize your existing Private Branch Exchange 
(PBX) connected to a Primary Rate Interface (PRI) or Digital Trunk to take advantage of VolP-enabled 
capabilities and features"). 

5 8  htf~://~~~.~.coxb~stne~~.~~m/mdbUSiness~index.ht~n!. Although Cox is not a major MSO in the New York 
market, its offerings demonstrate the range of senices that cable companies can provide. 

'' l1tt~:/lwww.coxbustne.scom/pdf~~cn\.r4dacs ds lrdf. Converged Access options are available f o ~  5-14 lines and 
for 10-24 lines. 



Also, in June of this ):ear. equipn?ent vendor Vyyo a ~ n o u n c r d  11iat Cox had depio!ed "the V p o  

T I  oLer IIFC solution for the delt\,e~-). of 13usiness Scn. ices in Oklal~oma.""" 

f o x  deployed Vyyo XMTS V3000 headend modular systems and V311 modetiis 
for the dellrrer!, of tclecom-quality Ti servlces over the existing Cox Oklahonia 
HFC infrastructure. The I'yyo "TI-in-a-Box" solution o f i r s  cable system 
operators a simple, cost-cffective way to generate a stable, high-margin revenue 
stream through tlie deployment o f  business sen-lccs. 

"Cox's ability to leverage our existing [HFC] plant itivestments is key to our 
success in serving cotninercial customers," said Allen Roberts, vice president of 
bustness services for Cox Oklahoma. "Vyyo's solution helps us to meet the needs 
of buslness customers using the HFC network and to prioritize the use of our fiber 
solutions."" 

Many of these offerings are based o n  "circu~t emulation," a technology offercd by a number of 

vendors that supports the provision of TI services over HFC networks." This technology is part~cularly 

00 http:!!ir.~~~vocom~rcleasedetailcfm'?ReleaselD=?50078 

O 1  Id. 

"See ,  e g ,  A1 Johnson and Brent Le\'etan, "T-l Over DOCSIS," August 1.2006 
( \ rw  w.cable360.net!ct/st1~ate~y~eniercineiechl 8516 html). See aiio 
www sc~enl~ficatlantacom~products'cust~m~r~~iframc co~nmerc~als t . iv ice~.htm ("The need is there. Your HI'C 
network is in place. We have the products and systems, plus a dedicated commercial serviccs organlzatlon to help 
you add TIIEI and dedicated Internet access services that millions of businesses need - and are willing to pay 
for."); u~ww.arnsi.co~n/tnvrsror relation\/~resentations~06Oi22 JPMorean odf at 29 (May 2006 presentatton 
describing Arris's "DS-I Circuit Emulation Modem for Commercial Services"); 
u.u~i~.arris~.com'product catalo:! docs!ARRIS PO 6 07pdf ("The ARRIS Circuit Einulatton Services . . . 

family of products provides end-to-end T1,'EI and Ethernet for access and delivery over DOCSIS and F~ber, 
suitable for Business and Cellular Backhaul services. This product family is designed to enable new rebenues for 
MSOs service offerings to Small, Mediutn and Large Businesses."); httu:, blor . tmc~ict .coin,%lor~to~n~ 
keatin~/vo~p.voicr-tl-~~\'er-coax-cableas ("ARRIS (Nasdaq: ARRS), a leading prov~der of Multi System 
Operator (MSO) broadband access and cable telcphony solut~ons, and Tclco Systems, a provtder of carrier-class 
transport and access solut~ons for public and private IP and 1DM networks, today announced that the companies 
have entered into a reseller agreement. Telco Systems' Cable Servlces Aggregator (CSA) 9000, which acts as the 
aggregator, when integrated w ~ t h  their metro Erhemet access platfonn offers an end-to-end circuit emulation 
services (CES) to cable providers. The CSA 9000 will be marketed by ARRIS to key MSOs, allowing them to 
deliver TI voice, frame relay, and leased line services in the US, and similar El-based sen,lces worldw~de, over 
standard DOCSIS infrastructure, without any plant modiiications. According to Kagan Research, this increased 
level of business activity will lead to availability of cable-based commercial services to 54% of U.S. businesses by 
2007."); l~ttp:!!vyvo.mvspin.coin!indew.asp'? metliod=view&sc=209&cn3 161&md=overvicw (Vyyo TI-Over- 
Coax cable solutions); htt~:llvvvo.mvs~in.com/Assets~F1~es!v313.odf ("Vyyo offers broadband end-to-end 
solutions used by cable and wireless operators to deliver telephony servlces (TIIEI) and highspeed data 
connections to business and residential subscribers. The technology uses a modified version of the cable industry 
standard DOCSISm architecture to deliver circuit-switched telephony services, as well as voice and data over IP. 
The company sells systems directly to service providers and systems integrators worldwide. The V313 EliTl  

(conttnued . ) 



sui:able for business custoniers that currently utilize ic1~11 T I  s c ~ i c e s ,  fur cxa~i?ple to suppoir digi!al I'BX 

syStC11ls. Just last monlli, CahleLilbs issued a new re\.ision of its "Bus~nrss Services ( h e r  DOCSIS' 

TDM Emulation Interface Specification." 4 s  di.scr~bed by  Cablel-ahs: 

Business S e i ~ i c e s  over DOCSIS-?L)h1 Emulation service (BSoD-TF;) is a method 
for cable operators to delixcr '1.1, E l  and NxDSO einulation services thar meel or 
exceed the quality rrquiremen! of applicalions that use such se~nices.  This 
specification is pair of the DOCSIS,. family of specifications developed by Cable 
Television Laboratories (CableLahs), and in particular_ defines the BSoD-TE 
architecture and cotliponents that cumllly u:ith DOCSIS. This specifica~ion u a s  
developed by CahleLabs for the benefit of the cable industy ,  and includcs 
contributions by operators and vendors from Nonh America, Europe, and other 
regions. 

In legacy telecommunication networks, telephone calls are often brought into 
housctinlds. one at a time, over twisted pair \wres, To  transport many telephone 
calls at once (i.e., between business, usireless base stations and in  the telephone 
network), single calls are time-multiplexed together into 'TI ' signals. A single T i  
signal carries 24 individual calls, and a similar European ' E l '  signal carries 32 
calls. Since T1 and El (TIIEI) services have been deployed for quite some tirne, 
the performance standards, tariffs and market are well defined. A number of ITU 
and ANSI standards define the various aspects o f 7 1  E l  services. Moreover, the 
usaxe and deployment models of TIIEI lines are well uriderstood. 

(continued) 

Modem supports both 1P data and circult switched El!TI applications. ii has one 100BASE -T poll for an 
Ethernet connection and 4 R145 connectors, each canying four pairs oi?W loop-start customer-premlses swltched 
services Interface delivering up to 16 POTS 11nes "); \b,ww.tmcnet con~!r1\ubmit/2004/nia~i1043604,lit1n 
(describing 71 emulation over Me~roEthrmrt). 

T! emulat~on technolog~es are not unlque to cable-company nctu,orks. As CableLabs lias observed, "Throughout 
the e~olution ol'co~nmunicat~on networks the TI and El servlce that is delivered to ihe customer has remained 
iclau\cl) conalstcnt (in laige pan due to ihr airici ITU and ANSI standards), however the mcthud of dcli\'ering 
theII or El qervice has changed to increase effic~enciss and leverage new technologies. Both SONET and ATM 
h~storically have been adapted to transpon TI and f I services; now MPLS arid IP networks are also bong used. 
Various standards bodies and vendors have created methods for circu~t cmula:~on ofT1 and E l  services across IP 
networks, leveraging the successful ATM circuit emulation technology developed in the 90s." (CableLabs' 
"Business Services over DOCSIS" specificat~ons, http:l:i~~uw.cahlc~node~n.coin:dounloada specs/CM-SP~TEI, 
107-070803.~df, at I I .) 

Some of the earilcr alternatives for TI emulation over IP are described in a statement submitted by a technical 
expert in February 2006 in the Aloska Forbearance Procredi,ig. See 
htt~:l!fiailfoss.fcc.govlprodIecfslrrrnevec~i'?natie or ~df=pdf&id docurnent=6518329659. 



I'liis ~pccliiiaur'!l outlines the methods by \ ~ h i c h  T1.EI ~tructurcd,  unst~uctured. 
and Si-acu[>~ial slgnals can be converted to 1P pxke t s .  traiispor!ed over a DC)CSIS 
IP netwrirk, and con~er ted  back to TIiEI signals \\it11 liizh rcliabil~ty and quality.'4 

As one ar~alysis notes, "[!]he introduction oC [the BSoD specificai~onsl. combiricd with deep fibcr 

networks. will continue to position cable operators to compete strongly in tliis [busi~iess-services] market 

space.'." 

Other technologies are also available to enable cable companies to scmc the medium-sized 

market. A recent analysis by Pierre Fournicr of Nortel discusses various alter-natives for cablc-company 

provision of services t h ~ l  will support customer PBX or key systems. Among the architectures 

cons~dered in the analysis are ones in which "[a] nonPacketCable multimedia temlinal adapter (MTA) is 

connecred to a cable modem and provides one or mulriple telephony line appearances to thc key system or 

PBX," or "[a] PacketCable-compliant cable modem with embedded MTA (EMTA) provides the 

telephony interface to the PBX or  key system." It concludes that "[slerving the traditional 

telecommunication needs of today's enterprise, and capturing a larger share of this $120 billion market. is 

well within the grasp of cable operators. W ~ t h  technical foresight and care of prov~s:on~ng, er~terprise 

customers w ~ l l  soon benefit from the business advantages of 'QoS [Quality of Scr\,ice] to the door' of 

today's DOCSlS ne~\rork.""~ Another analyst noted in January that "[iln recent months.  . . several 

vendors ha\,e begun marketing multi-line MTAs to cable MSOs. 1 wo of the more popular MTAs, a 4- 

port MTA from Innomedia, and a 12-port MTA from Ams ,  are [depicted in the report]. Given a typical 

over-loading lie., concentration] ratio of  3: 1 .  the lnnomedia and A m s  solutions can serve SMEs with up 

to 12 01- 36 employees respectively via a PBX system. This opens a considerable addressable opportunity 

b' Id. at 1 

'' Pieme Fournier, "A Primer on Business Technology: Disruptive Technology Creates Opportunity," October 1; 
2006 (htt~:/lwu~w.cable36O.net/~t~~trai~r~1b~~1ness~asesl20146.ht~nl). 



for cahlc williin the ShlE foolprint."" The rcpon also notes that "Cabic\,is~nu has fakcn a n  early lead in 

marketing inuiti-port h l T . 4 ~  and \.oiceldata bundles to ShlE custol~lsrs wtthin 11s fbotprirlt . . . ."" 

E. ABILI IY  OF CABLE CO11P.4NY NE'F\VORI\S TO RE.ACH RUSI.\ESS CL'STOMEKS 

Anothcr frequent claim of \'erizon's competitors is that cablc plant orig:nally dcsigned for the 

residence niarkct does not pass closc enough to business locations. While this may be literally true if the 

standard is \\llether fhe plant passes a/!  busi~icss localions, the cable companies themselves adniit that 

they are able to reach substantial numbers of business customers. (Ofcourse,  the existelice of co~npc i i~ tv r  

price discipline does not depend on the ability to projtde service to nl! of \'erizoii's customers.) 

As noted previously, a Cablevision official has stated that "small and medium size bus~riess 

customers are 'silting in front of our HFC plant."'f'" Cablevision has identified 600,000 "scrviceahle" 

customers (defined as situations in which "a Cablcvision cable ran in front of the business's building") In 

its New York-centered service area." One industry analyst has estimated that nearly 60 pet-cent of 

"small-to medium-sued businesses (SMB! are located within a few hundred feet of the local hybrid 

fibericoaxial network."" Another, Buckingham Research Group, recently estimated that cable companies 

-? 

can use their existing plant to target more than 85 percent of conimercial revenues-  Accol-ding to 

analysts at Kagan Research: 

[Cjable plant already passes about 3.8 million small businesses ill  the U.S. and 
about 4 m~llion businesses altogether, or about 60 percent of firms, by some 

" Bucki,iglioni Reporr at 10. Thc ~lluslrat~ons of the two MTAs d~scussed in the repon are on page I I .  For the 
lnnomed~a products, see ~ i ~ w i \ ~ w . ! n ~ ~ o m e d i a . c o ~ ~ ~  products cablr \li!~nl On Anis EMTAs. see, c g , 
hilv:;:a;wu.air~si.com~~rod~ct catalor~l~ctrr*'~ndcr: ahl>"id=409 

6 8  Btickinphoni Reporl a1 24 .  

b9 Quoted in f i r s t  NERA Reporf at 7. 

70 Quoted in Yari,zgfon Reporr at 9-1 0. 

" Quoted in Fir.sf NERA Reporr at 8. 

.- 
- Buckingham Reporr at 20, Ex 14. 



estinratrs. Kagan expccls that r~uilrbcr to jiilnp to j t!?ilion slnall bus~ncsses and 
6.1 nilllion total husinesscs by 2010. 

Ful-thermore, just as busiilesses ofieli are clustered in particular areas irithin a 
metro market, due to planning and zoning rules, so too are cable Iil'C nodes hui!r 
in clusters, with each node seiwng about a 0.5 square mile area. So MSOs can be 
selective as to which nodes get h p ~ r a d c d ,  thereby minimizing the capital 
investment risk. says [Loulse Wasile\vski, vice president business de\,elopment Tor 
Iqarad Networks]. 

After analyzing thrce different rnetro areas of different sires, for exanrple, 
researchers at Stratsoft determined that about 50 percent of business revenues are -. 
available to cable operators by building out just the first 5 ro 7 percent of nodes." 

In any event, fixed wlreless technology, no&, offered by a number ofproviders. enables cable 

companies to extend their networks to businesses that are no1 passed by their coaxial or fiber-optic 

outside plaiit.'' 

The facrs that the major MSOs habe announced plans to target the enterprise market, have 

emphasized the significan~ share of revenues that they think that they can gain from that market, and have 

made significant investments towards that goal, all confirm that the cable Industry itsclf does not believe 

that buslness customers are "ur~reacliable" from t h e ~ r  networks 

T ?  Martin Vilaboy, "Canier Ethernet Key to MSO Business Plans," Fat Pipe Magazine, August 17,2007 
(http:i,'~.~~.tBt~l~e~nl~~~e.conria~icles.~hpYissi~e id=38). 

-4 See Appropriare Reg~lioroiy Treorrne,ilfur- Brooiiband Access io the l , i ic~t~ci  Oucr lYire1ess IVeiwu,-k,~, 
Declaratory Ruling, 22 FCC Rcd j901,11 14 (2007) (fixed wireless networks "1ypically have a reach ofone to five 
miles" and lnerely requlre that customers "haie a rooftop antenna that can establish a line-of-sight connection 
wi i t~  tttc network transmitter"); T &  T l ~ i r .  and BeIISu~rth Corpor-ot,on AppIicarron/or Tt-oiz.~/er q/ Cbri~r-01; 
Memorandum Oprnlon and Order, 22 FCC Rcd 5662,  48 (2007) ("fixed wlreless offers the potential of being a 
cost-effective substitute for fiber as a last-mile connection to com~nerc~al bulldings"). One of thc benefits of fixed 
cable technology is that i t  1s portable and thus does not becomc a "sunk cost" ofproviding serv~ce lo a l~~cation. If 
the cable provider subsequently finds i t  uorth while to r u n  fiber or coaxial cable to a location served by fixed 
wireless equipment, the equipment can then be moved to another location. This eliminates some of the economic 
risks that might otherwise he associated with providing service lo a Incation that is not currently wired with or 
passed by cable plant. 

Although ArcWave (discussed in the Fdnl NER4 Report) recently discontinued its operations, fixed wireless 
solutions remain available from other vendors. See, e g ,  htt~:i/motoro~a.cano~vwlreiess.cod (Motorola); 
htt~:/~wwu~.azurecomm.comia~plicat~ons-cable html (Azure Communications' wireless cable extension); 
htl~:!iwuu~.wireless-by~ass.comiwhoweare.crm (Wireless Bypass, Inc, hybrid wireless-coax solutions). 



Thus, tliere is abundant evidence tliat cablc networks can -- and do - pro\ide ser\,lccs to 

support the small. mediuln. and largc business markers. 

1 T l l E  COMMISSIOS SI3OCILD BASE ITS AN;\LYSIS O N  A IIROAD GROUPISG OF 
T H E  I<ELEVAN'f PKODLCTS 

Because multi-functional co~npet i t i \e  platforms offcr alternatives to the full range of Verizon 

business semices, i t  is appropriate to analyze busiticss scr\lces a urntary basis, rather than in terns  of 

multiple, disaggeyattd product groups. Analyticall). this approacli c a i  be implemented in one of two, 

essrntially equivalent ways. Firs[, the existence of these mulli-function31 platforn~s can be used as the 

basis for a grouping encompassing ull retail business products. Second, e\,en if the Coinmission prefers lo 

analyze particular subsets of business products separately, the existence of such platfornls supports a 

competitive analysis that cuts across all of those subsets, and demonstrates that each of them is 

competitive. Whether the comprehensive capabilities of the available competitive plarforns are factored 

into the analysis at the product-grouping stage or at the stage of analyzing competition within the defined 

groups, the unavoidable conclusion is the same: Ve~izon  is unable to exercise market power for any 

business service in Ke\v Yo*, and, thus, existing competitive reallties support increased pricing 

f le~~bi l i ty  for Verizon. 

The conventional approach to product grouping for purposes of competitive analysis is based on 

cross-elasucity of demand; i e ,  to the substitutability of products from the consumer perspecti~e.  

However, it must be recognized that this approach is only a means to an end - that end is the 

idetitification of the maximum ( I  E . ,  most inclus~ve) set of products all of whose priccs are d~sc ip l~ned  by 

the presence o f  effective competition for indi \dual  products within that set.'5 Where products are 

" Equivalently: (a) "[Dlefining a relevant product market is a process of describing those groups of producers 
which, because of the similarity of their products, have the ability a c t u a l  or potential - to take significant 
amounts of business away from each other." (Stv,lithKli,?e Corp. v.  EliLiliy & Co , 575 F.2d 1056, I063 (3'd Cir. 
197R).) (b) A relevant product market is "the smallest grouping of products whose sellers, if unified by a 
hypother~cal cartel or merger, could profitably increase prices significantly above the competitive level." (R.R. 
Donnelley & Sons Co , 120 F.T.C. 36, 1995 FTC LEXIS 450, '42 (1995).) Either of these two standards would 
support the "supply-based" approach discussed below. 



mutually sub?-titutahle. an increasc in the price of one such product to supra-cotnpctiti\.c levcls wiil 

~nduce  consu~ners of tlial product to swilc11 to other products 111 :he same grotill - thus suppol-ting thc 

inclusion of all of those products i n  a single cornpetlti\e group. 14oue\er, that result - mutual price 

discipline - does not necessarily dcpcnd solely on consumer hchavior i e . ,  on cross-elasticities oi' 

demand. 

An alterna!ivc appoach  is based on puodirceu bclic~vior - i . r ,  on cross-elasticity o f r u p p i ~ ~ ,  or  in 

othcr words on "the ability of prgducers of Product N lo switch to producing Product A.''^"his supply- 

side approach is well-suitud to the analysis of the product groups at issue here and is consistent with the 

approach that the Commission took in the Cu~n/~eriiion 111 proceeding, which focused on the existence of 

c o m p e t i r i v e ~ ~ i a ~ f o r ~ s  (ie, sources of supply for the full range of residence services) as tlic basis for a 

f ind~ng of effective competition. Moreover, the altematl! e approach does not depend on cross-elasticities 

of demand, the calculation of which would require both significant amounts of data that are not routinely 

tracked in an appropriate fcmnat, and tlie willing cooperation of all of Verizon's regulated and 

unregulated competitors in New York. 

An example of  the value of the supply-side approach is furnished by the sale of men's and 

women's clolhing." These two sets of products are not substitutable from the consumer (demand) 

p c r s p e c t i v e  it I S  doubtful that even a suhstantial increase in the cost of men's business suits will lead 

many men to begin wearing skirts to the office. Nevertheless, the two sets of goods are substitutable from 

tlie supply pcrspective, since a ~nanufacturcr of men's clotlling should be readily able to re-toc~l to 

produce women's clothing, and vice versa. Thus, an increase in the price of women's clothing w ~ l l  lead 

manufacturers of men's clothing to shift their production to women's clothing, which in turn will drive 

down prices for womun's clothing. "Evcn if two products are completely different from the consumer's 

76 ABA Secliorl of Antitrust Law, 1 Ant~trusl Lau De\,elopmenrs (S~xth) (2007) at 555 

77 See id. 



statidpoi~it, if thry are made by the satne producers an incrcasc i n  the pl-icc of one tiiat ts not cost-justified 

u.111 induce producers to shift production from the other product to this orie in order to increarc their 

profits by sellrng at a supracompcti t~\c ;:~icc."~"his new entry will in tutn U I I I  limit the original 

producer's ability to sustatn the price increase. Tlbus, supply-side substitution disciplines prices as 

effectively a s  demand subsrirution, and provides an altcmative basts for grouping products. Tliis 

approach has been applied by a number of courts-' 

The "suppliers" or "rnanuhcturcrs" of the business telrcominl;nications scrvices at issue in this 

proceeding are the operators of allemati\'e network platforms whose existence and capabilities are 

discussed in our 2006 and May 21,2007 filings, and in this supplemental filing. By using or  adapting 

these existing platfomis, competitors can readily address the full range of teleco~nmunications needs of 

business customers. Thus, from the supply-side perspective, it would be justifiable to treat all retail 

business services together for purposes o f  competitive analysis. However, for purposes of this filing, we 

adopt a somewhat namower product grouping that dilides such services into two categortes: mass 

market, and "Enterprise." \i e use a tbur-line threshold as a dtbtding line betwee11 the two groupings." 

-'Bliir Crois & Blue Shield United v Morsificld Cli,lic. 65 F3d  1406, 1410-1 1 (7" Cir. 1995), reh. dolled o11d 
a~nelided, I995 US.  App. LEXIS 29056 (7Ih Clr. 1995). rerr. denied, 516 I1.S 1 I84 (1996). 

7" Although antitrusi lam is not necessarily determ~nat~ve of how competitive analysis is conducted for regulatory 
purposes, i t  is nevertheless significant that a number ofcouns have adopted the supply-side approach. See, e g ,  
RehelOiICo. v. Ailoiitir RichJeld C v ,  51 F3d 1421, 1436 (9'" Crr. 1995), cer-1. de~licd, 516 U S .  987 (1995) ("If 
producers of product X can read~ly sh~ft  their production fac~ltties to produce product Y. then the sales of both 
should be included in  the relevant market."; "The ease by whbch marketers can convert thcrr full-serve fac~lities to 
Inclease rheir output of self-sene gasol~ne requires that full-scrve sales be pan of the relevant market; i t  is 
rmmater~al that consumers do nor regard the products as substitutes, that a price d~fferent~al exlsts, or that the 
prlccs are not closely correlated,"); Blue Cross B Blue Silrc-Id United v .  Marsii/ield CIIIIIL., stipm; United Stores v. 
AT&T,  524 F. Supp. 1336, 1376 & n.163 (D.D.C. 1981); Cob~rricr Cotp v. k'olkr,uoget> ofAn.rerico, 532 FLd 
674,691 (9Ih Cir. 1976). ce,r denied, 429 U.S. 940 (1976) (d~strict court's "fa~lure to consider production cross- 
elasticity was incons~strnt uith the views of the Supreme Court and of this circuit." [footnotes om~tted]); J H .  
lverrerheke Carp  1,. Onon C o y  ,580 F. Supp 1173, 1186-1 87 (D Mass 1984); 111 re M~~rzicipoIBu,~dReporting 
A,~frlnislLiligulro~i, 672 F2d 436,441 (5Ih C I ~ .  1982); New York 1 Kro/r Grri Foods, 926 F .  Supp. 321, 361 
(SD N.Y. 1995). 

"The Srqfl~Merg~r While Paper, at 27 n.69, notes that "[{]he FCC [for purposes of its Local Competition Report] 
defines 'Medium and Large Business, Institutional, and Government Customer Market' as entities purchasing four 
or more l~nes." 
















































































































































































