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STATE OF NEW YORK
PUBLIC SERVICE COMMISSION

Complaint and Request for Emergency Relief of
CTC Communications Corp. against New York
Telephone Company d/b/a Bell Atlantic - New York
for Violation of Sections 251(c)(4) and 252 of

the Communications Act of 1934, as amended,
Violation of N.Y. Pub. Serv. Law § 91 and
Violation of Resale Tariff P.S.C. No. 915

Case 98-C-
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COMPLAINT AND REQUEST FOR EMERGENCY RELIEF
OF CTC COMMUNICATIONS CORP.

CTC Communications Corp. (“CTC”), through its undersigned counsel, hereby files this
complaint against New York Telephone Company d/b/a Bell Atlantic - New York (“BA-NY”) for
violation of Sections 251(c)(4) and 252 of the Communications Act of 1934 as amended, and
violation of N.Y. Pub. Serv. Law § 91, and violation of Resale Tariff No. 915.

INTRODUCTION

1. CTC is a competitive local exchange carrier (“CLEC”) reselling BA-NY’s service
in New York pursuant to BA-NY’s Resale Tariff PSC No. 915. CTC currently has 100 New York
customers enrolled for resold services with 80 of those customers in service. Affidavit of David
Mahan, § 2, attached hereto as Exhibit A. BA-NY has suddenly and unilaterally reversed its
longstanding policy allowing CTC and other resellers to assume the service agreements of enduser
customers. This reversal in policy is a violation of BA-NY’s P.S.C. No. 915 Resale Service tariff,
Sections 251 and 252 of the 1996 Act and Section 91 of the Public Service Law. BA-NY’s rejection
of these orders forces CTC’s customers either to remain with BA-NY or to pay significant

termination fees.




2. Although CTC believes that it is entitled to wholesale discounts on the resold
services under assumed contracts pursuant to Section 251(c)(4)(A), it is willing to assume those
contracts and step into the shoes of the existing customers at retail rates. Mahan Aff., § 10. In
effect, CTC will pay retail rates for services that it otherwise is entitled to obtain at wholesale
discounts. BA-NY’s refusal to allow assumptjon of the contracts underscores BA-NY’s
anticompetitive motives. BA-NY’s refusal to allow CTC to assume existing customer contracts at
any price is anticompetitive and discriminatory. /d. BA-NY’s conduct imperils CTC’s business and
reputation in New York and constitutes an effective barrier to entry in the local resale market.

3. To preserve CTC’s business and reputation pending the outcome of this action, CTC
requests that Commission issue an immediate injunction against BA-NY’s anti-competitive tactics.
In the altemative, CTC requests expedited treatment of this Complaint.

JURISDICTION

4. The Commission has jurisdiction and authority to grant the relief requested pursuant
to Public Service Law Sections 94 and 96, N.Y. Pub. Serv. Law §§ 94, 96 (McKinney 1997), and
47 U.S.C. Section 251(c)(4).

BACKGROUND

5. CTC operated as the nation’s largesf independent sales agent for the Regior;al Bell
Operating Companies (“RBOCs”), including BA-NY, for over 16 years. The Telecommunications
Act of 1996 presented CTC with the opportunity to utilize its experience and expertise in the
telecommunications industry by entering the resale market. Accordingly, CTC commenced resale
operations in New York in January 1998, reselling Bell Atlantic’s service pursuant to P.S.C. No. 915

Resale Services Tariff. Mahan Aff., 7.




6. Pursuant to the Resale Tariff, CTC is entitled to assume existing service contracts
between BA-NY and end user customers.

7. CTC submitted customer orders for resold services to BA-NY. Beginning on or about
January 21, 1998, BA-NY unilaterally froze customer orders that included BA-NY service
agreements by reversing a long-standing policy allowing the assumption of service agreements by
CTC and other resellers. A number of these customers are being serviced by CTC under long-term
contracts that CTC assumed before the BA-NY policy change. Mahan Aff., 3.

8. In an internal e-mail dated January 18, 1998, Bell Atlantic stated that BA-NY’s policy

is that retail customers may not assign retail contracts to
resellers . .. areseller may not become the customer of a
retail contract - resellers cannot ‘take over’ the retail
contracts of retail customers and pay the retail rates. Ifa
retail customer wants to convert its retail service to
service provided by a reseller, the retail customer must
terminate the retail contract and pay any associated
termination charges. This policy applies to all services
that we offer at retail - Centrex - VMS - anything, tariffed
or not.
See, Electronic Mail of January 18, 1998 Re: Reseller Issues, copy attached hereto as Exhibit B.

9. In the same e-mail, Bell Atlantic acknowledges, “[t]his changes the policy previously
in effect in the former NYNEX region, which permitted assignment of retail contracts to resellers.
Such assignment is no longer permitted.” Id.

10. BA-NY’s policy forces customers to pay exorbitant termination fees or if they chose
to do business with a reseller or avoid those fees by remaining with BA-NY as their service provider.

11.  This sudden change in policy and practice took CTC by surprise because the new

policy directly contradicted representations made by Bell Atlantic to CTC in meetings prior to CTC
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beginning resale operations in New York. Additionally, Bell Atlantic did not notify anyone affected
by this change in policy, including CLECs and regulatory bodies. Bell Atlantic, including BA-NY,
simply stopped processing any coversion orders for customers with Bell Atlantic contracts.

12. In two meetings in the fall of 1997, on September 10, 1997 and October 3, 1997, the
issue of assumption of contracts was explicitly discussed by the parties. At both those meetings,
Bell Atlantic stated that CTC would be permitted to assume customer contracts. Mahan Aff., § 4-6.
During a meeting on October 3, 1997, where the issues was discussed extensively, Georgene Horton,
a Bell Atlantic representative, assured CTC that Bell Atlantic would permit customer contracts to
be assumed by CTC without penalty to the customers. /d., § 5 and Exhibit 1 thereto.

13.  In addition, Bell Atlantic continued processing CTC’s orders for converting
customers and their contracts with Bell Atlantic to CTC until January 21, 1998. Mahan Aff., 8.

14.  Moreover, Bell Atlantic already had permitted CTC té assume customer contracts
without penalty to the customer. Affidavit of Jordan B. Michael (“Michael Affidavit”) § 3, a copy
of the Michael affidavit is attached hereto as Exhibit C.

15.  On January 22, 1998, CTC requested that Bell Atlantic clarify its new policy. See
Letter of January 22, 1998 from Rodger Young to Jack White, attached hereto as Exhibit D. On
February 5, 1998, Bell Atlantic responded to CTC’s request claiming that although a customer

is certainly free to choose to migrate to a competition . . . Bell
Atlantic must view that migration as a termination of the
customer’s existing contract or service arrangement. Depending
upon the terms of the contract or tariff governing that service
arrangement, the customer’s actions may trigger termination
liability.

See Letter of February 5, 1998 from Jack White to Rodger Young, attached hereto as Exhibit E.
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16.  BA-NY’s new imposition of termination penalties on customers is an unreasonable

restriction on resale and constitutes a barrier to entry.
BA-NY’S ACTIONS VIOLATE SECTION 251(c)(4)(B)
OF THE TELECOMMUNICATIONS ACT OF 1996,
SECTION 91 OF THE NEW YORK PUBLIC SERVICE LAW
AND BA-NY’s RESALE TARIFF
VIOLATION OF THE 1996 ACT

17. BA-NY'’srefusal to permit CTC to assume customers without penalty violates BA-
NY’s obligations under the Resale Tariff and violates Section 251(c)(4) of the 1996 Act and Section
91 of the Public Service Law.

18.  Section 251(c)(4) prohibits BA-NY from imposing “unreasonable or discriminatory
conditions or limitations on, the resale of such telecommunications service . . . .” 47 U.S.C.
251(c)(4)(B). Inthe FCC’s Local Competition Order, the Commission ruled that resale restrictions
are presumptively unreasonable and interpreted Section 251(c)(4) as including contract services and
customer-specific services. See Implementation of the Local Competition Provisions of the
Telecommunications Act of 1996, CC Docket 96-98, FCC 96-325, First Report and Order, released
Aug. 8, 1996 (“Local Competition Order”), 1 939, 948, aff'd in part and vacated in part, lowa
Utilities Board v. FCC, 120 F.2d 753 (8th Cir. 1997), petitions for cert. pending, AT&T Corp. v.
Iowa Utilities Board, No. 97-827 et al. Although the Local Competition Order does not specifically
address the issue of termination penalties under contracts, the fCC clearly expected CLECs to be
able to resell contract services without incurring penalties that would make such resale economically
impractical.

[T]he ability of incumbent LECs to impose resale restrictions and
conditions is likely to be evidence of market power and may reflect an
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attempt by incumbent LECs to preserve their market position . . . Given
the probability that restrictions and conditions may have anticompetitive
results, we conclude that it is consistent with the procompetitive goals of
the 1996 Act to presume resale restrictions to be unreasonable and therefore
in violation of section 251(c)(4).

Local Competition Order, § 939.

19.  Imposition of termination fees on consumers coupled with the prohibition on résellers
assuming existing contracts is just such an unreasonable and illegal restriction on resale. The FCC
itself has recognized this possibility. In In the Matter of Application of BellSouth Corporation
Pursuant to Section 271 of the Communications Act of 1934, as amended, to Provide In-Region
InterLATA Service in South Carolina, the FCC held that BellSouth failed to meet the competitive
checklist pursuant to Section 271 because BellSouth refused to offer customer-specific contract
services arrangements (“C'SAs”) for resale at wholesale discounts. Although the FCC did not resolve
the issue of termination penalties associated with CSAs because the record before it was not
adequately developed on that issue, the FCC recognized that “depending on the nature of these fees,
their imposition creates additional costs for a CSA customer that seeks service from a reseller, they
may have the effect of insulating portions of the market from competition through resale.” Id., § 222
(emphasis added); See also Freedom Ring, L.L.C. Petition Requesting Incumbent LECs Provide
Customers with a Fresh Look Opportunity, N.H.P.U.C., DR 96-420, Order 22,798 (Dec. 8,
1997)(New Hampshire PUC ordered fresh look opportunity to certain Bell Atlantic customers with
long term contracts containing termination penalties.) A copy of the Order is attached hereto as
Exhibit F.

20. Although the amount of the termination fee depends upon the product type and the

time remaining on the contract, termination fees can be onerous. Mahan Aff., §9. Many customers

-6-




are unwilling to pay BA-NY’s termination fees. CTC estimates that over 60% of CTC’s targeted
business market has at least one contract with BA-NY that is subject to termination fees. Id. BA-

NY’s new policy restrains CTC from competing effectively with BA-NY for those customers.

VIOLATION OF SECTION 91 OF NEW YORK PUBLIC SERVICE LAW

21.  Section 91 of the New York Public Service law prohibits BA-NY from imposing
unjust and unreasonable charges on resale. N.Y. Pub. Serv. Law § 91 (McKinney 1997). BA-NY’s
imposition of customer termination liabilities on customers when resellers such as CTC wish to
assume these customer contracts is unjust, unreasonable and discriminatory.

22,  BA-NY'’s refusal to allow assumption of its customer contracts not only violates
federal and state law, it directly contradicts statements made by Bell Atlantic to the New Hampshire
Public Utility Commission in the Freedom Ring petition. In a brief filed by Bell Atlantic on August
28, 1997, Bell Atlantic stated,

[t]he Telecommunications Act of 1996 affords a competitive

provide the opportunity under § 251(c)(4) to resell service to an

existing NYNEX customer, while still maintaining termination

liability that the customer previously negotiated with NYNEX.

The resale opportunity is provided through two alternatives. The

first is to allow a competitive provider to assume the special

contract or tariff payment-plan agreement of a NYNEX retail end

user, so long as the provider, through resale, assumes all terms

and conditions of the agreement, including its length.

Accordingly, no early termination of the agreement arises and no

penalty is paid.
NYNEX Brief, p. 60, excerpts of NYNEX brief attached hereto as Exhibit G. Thus, Bell Atlantic’s
new policy directly contradicts statements made by it less than a year ago in a vain attempt to avoid

a fresh look opportunity for customers with certain long-term contracts with Bell Atlantic in New

Hampshire.




23.  CLEGCs, like CTC, are not the only victims of BA-NY’s anti-competitive scheme.
New York customers are deprived of the opportunity to chose competitive services from new market
entrants at competitive rates.

VIOLATION OF RESALE TARIFF P.S.C. NO. 915

24. BA-NY’srefusal to permit assumption of existing contracts also violates its Resale
Tariff, which permits resellers to resell certain BA-NY services.

25.  BA-NY can have no motivation for refusing to deal with CTC other than an effort
to derail competition. Mahan Aff. § 10. BA-NY’s termination penalties were intended to
compensate it for stranded costs and lost revenues when a service under contract is disconnected.
However, when a customer switches from BA-NY to CTC, BA-NY is not disconnecting,
rearranging, or making any physical change whatsoever in the facilities used to provide service to
the customer, and will continue to receive revenue from CTC for the duration of the contract. Id.
Collection of termination fees results in a windfall for BA-NY. Because CTC is willing to pay retail
rates, BA-NY suffers no adverse economic effect from permitting CTC to assume the contracts.
In fact, BA-NY realizes greater profits since CTC assumes the costs of billing, bad debt and
customer service previously borne by Bell Atlantic. /d. Thus, the only purpose served by BA-NY’s
refusal to allow assignment of contracts is to insulate that portion of the business market from

competition and preclude CTC from pursing those customers.




REQUESTED RELIEF
WHEREFORE, CTC respectfully requests that the Commission enter an order enjoining BA-
NY from imposing termination fees on consumers when CTC assumes existing customer contracts,
and providing such other and further relief as the Commission deems necessary.

Respectfully submitted,

\f .
Warren Anthony Fitch
Melissa B. Rogers

Swidler & Berlin, Chartered
3000 K Street, NW, Suite 300
Washington, D.C. 20007
(202) 424-7500

Fax (202) 424-7643

Counsel for CTC Communications Corp.

Jordan B. Michael

Director, Regulatory Affairs
CTC Communications Corp.
360 Second Avenue
Waltham, Mass. 02154
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STATE OF NEW YORK
PUBLIC SERVICE COMMISSION

Complaint and Request for Emergency Relief of )
CTC Communications Corp. against New York )
Telephone Company d/b/a Bell Atlantic - New York )
for Violation of Sections 251(c)(4) and 252 of ) Case 98-C-
the Communications Act of 1934, as amended, )
Violation of N.Y. Pub. Serv. Law § 91 and )
Violation of Resale Tariff P.S.C. No. 915 )
AFFIDAVIT OF DAVID E. MAHAN
IN SUPPORT OF
COMPLAINT AND REQUEST FOR EMERGENCY RELIEF
OF CTC COMMUNICATIONS CORP.

I, David E. Mahan, state and depose as follows:

1. I am the Vice-President of Marketing and Strategic Planning for CTC
Communications Corporation (“CTC’), 360 Second Avenue, Waltham, Massachusetts.

2. CTC is a competitive local exchange carrier (“CLEC”) operating in New York. CTC
specializes in reselling to business customers. It currently has 100 customers signed up for resold
services in New York, with 80 of those customers in service.

3. In the fall of 1997, CTC began negotiating with Bell Atlantic for resale agreements
in the New England states. A Resale Agreement was not necessary in New York since CTC would
resell Bell Atlantic service in New York under BA-NY’s P.S.C. No. 915 Resale Tariff. At that time,
it was Bell Atlantic’s policy to allow customers to move from Bell Atlantic’s service to a
competitive service without incurring termination penalties. However, upon assumption of such a
contract, CTC would be obligated to pay the retail rate for services assumed even though it would

otherwise be entitled to take the services at a wholesale discount pursuant to Section 251(c)(4)(A).

Although CTC believes that it is entitled to wholesale discounts on assumed contracts, it is willing




to pay the retail prices as a means of competing with Bell Atlantic for a segment of the market that
otherwise would be unavailable to CTC. In fact, for a number of customers whose service initiated
before BA-NY’s change of practice, that is exactly the basis upon which CTC had provided service.
4, I was present during a meeting in late September, 1997, when the issue of assumption
of end-user contracts was discussed. At that meeting, Bell Atlantic representatives, including
Mirijana Kocho, Peter Kraoczkai and Georgene Horton assured CTC that it would be permitted to
assume end-user contracts without penalty, but would not be allowed to have wholesale discounts
on the services provided under those contracts.
5. On October 3, 1997, during another meeting with Bell Atlantic Representatives, John

Ferris and Georgene Horton, Ms. Horton reiterated that CTC would be permitted to assume end-user
customer contracts. Both Mr. Ferris and Ms. Horton explained that CTC would not be permitted to
have wholesale discounts initially. However, the contracts contain re-negotiation provisions.
Therefore, CTC would have the opportunity to re-negotiate for wholesale rates at some point in the
future. The discussion of this issue was extensive. I took notes of the October 3, 1997 meeting. A
true and accurate copy of my notes is attached hereto as Exhibit 1. My notes indicated that Bell
Atlantic stated:

[a]ny customer that has a term contract with Bell Atlantic can be converted,

however the price is not discounted . . . CTC would be billed at the

contracted rates previously being billed to the customer . . . Additionally, the

criteria specified in the Bell Atlantic retail tariff . . . for renegotiating the

contract based on adds and recasting would apply. Any contract that is

renegotiated would include a discount for all contracted services. Basically,

if the contract can be renegotiated based on Bell Atlantic retail tariff criteria,

discounts apply to everything.

Id,p. 4.




6. CTC also posed a number of questions to Georgene Horton prior to the meeting that
she addressed at the meeting. Many of those questions dealt with the mechanics for assuming
customer contracts. Id., pp. 8-9. Again, Ms. Horton reassured CTC that assumption was permitted.

7. In January 1998, CTC commenced resale operations in New York. BA-NY’s P.S.C.
No. 915 Resale Tariff allows CTC to purchase for resale service offered by BA-NY to end users with
certain stated exceptions. The resale service tariff includes provision for CTC to assume the account
of existing Bell Atlantic end users.

8. During January 1998, Bell Atlantic processed conversion orders from CTC for
customers with Bell Atlantic contracts. On or about January 21, 1998, Bell Atlantic stopped
processing these customers orders, in all states including New York, thus precluding 12 New
York customers from converting to CTC. Bell Atlantic claims that it stopped processing orders in
accord with an internal policy change. Bell Atlantic now will not permit CLECs to convert
customers with BA-NY contracts without the customers incurring substantial termination penalties.

9. Bell Atlantic’s refusal to permit assumption of end-user contracts by CTC makes it
nearly impossible for CTC to compete with BA-NY for certain business customers. Termination
penalties can be onerous based on the product type and the time remaining on the contract. Many
customers are unwilling to pay these termination charges and thus remain with BA-NY instead of
switching to CTC’s service. Over sixty percent of CTC’s targeted business market has at least one
contract with Bell Atlantic that is subject to termination penalties. By imposing these penalties on
customers, BA-NY effectively is insulating that portion of the business market from competition.

10.  Bell Atlantic’s refusal to permit assumption of contracts clearly is anti-competitive.
Bell Atlantic has no economic incentive to prohibit that assumption. Termination penalties were
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intended to compensate Bell Atlantic for stranded costs and lost revenues when a service under
contract is disconnected. However, when a customer switches from Bell Atlantic to CTC, Bell
Atlantic is not disconnecting, rearranging, or making any physical change whatsoever in the facilities
used to provide service to the customer and will continue to receive revenue from CTC for the
duration of the contract. Moreover, because CTC is willing to pay retail rates for the assumed
services, Bell Atlantic suffers no adverse economic effect, and in fact realizes greater profits, since
CTC assumes the cost of billing, bad debt and customer service previously borne by Bell Atlantic.
In other words, CTC assumes all the Bell Atlantic avoided costs that comprise the wholesale
discount percent in New York.

I declare under penalty of perjury that the foregoing is true and correct to the best of my

knowledge, information and belief.

Dated: 6;//&// 7z S

avid E. Mahan
Vice-President of Marketing and Strategic Planning
CTC Communications Corp.

Subscribed and sworn to before me this / % day of Mm&‘\ , 1998

I\‘I'otary Public ~

MY COMMISSION EXPIRES
OCTOBER 22, 2004
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Highlights of 10/3/97 Meeting with Bell Atlantic Wholesale

In attendance: Georgene Horton Steve Milton
John Ferris Mike Donnellan
Artie Zanfini (by phone) Dave Mahan

Resellers are not called resellers. They are Telecommunications Carriers (T Cs).
Our account manager will be John Ferris (works for Georgene). John is in Boston.
Our systems contact will be Sean Sullivan. Sean is in Boston.

Our operations contact will be Artie Zanfini Director of Resale Operations who is
located in New York. Artie runs the two Bell Atlantic wholesale operations
service centers at 185 Franklin Street in Boston and 140 West Street in Manhattan.
CTC will be assigned specific individuals in each of these centers to work with us
based on our volume of activity. These centers provide account inquiry, billing
inquiry, order processing and 24x7 repair support. There are formal escalation
procedures.

Forecasting of volume and services is important for Bell Atlantic to ensure o
adequate resources to meet our needs. The recommended forecast data is a two
year forecast by month, by state and by SBU which includes, the number of lines
and customers to be converted and the number of simple and complex new
services to be installed.

CTC must be assigned a NECA (NC) and Exchange Carrier (EC) code. These are
a function of state certification and will be CTC's identifier in the Bell Atlantic
wholesale data bases. John Ferris will help us establish these codes. Unclear if
Bell Atlantic, Bellcore or someone else assigns them.

An interconnection agreement is required for states without approved tariffs. The
NYNEX interconnection agreement would take about three weeks to negotiate and
there were many different versions. Bell Atlantic is putting in place a more
standard agreement which will be ready mid October. Perception is a "take it or
leave it" type agreement. Interconnection agreements must be approved by state
regulator and the approval intervals vary. Maine is the longest - 90 days.
Generally, you must be certified in the state before you can file your interconnect
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agreement. However, Georgene indicated that once you were certified in the state
and you had filed the Interconnection agreement, you could start selling while the
interconnect agreement was in the approval process.

The provisioning interval for converting an existing customer is 48 hours.
Conversion is a BTN record change only and therefore the mix of services (simple
and complex) or the number of locations that the customer has does not impact the
48 hour conversion interval, All customers will be converted in 48 hours, CTC

will be the customer of record for those BTNs and billing will start to flow to

There are virtually no capacity constraints on converting customers (as is) with the
same services that they have prior to conversion, Artie Zanfini stated that 20,000
lines a month was no problem at all. He asked how many customers comprised the
20,000 lines and we stated probably about 1000. No problem. We asked how
about 5000 customers -- no problem. How about 30 - 40,000 lines -- no problem,
Just a records change, 48 hour conversion. The problem comes when conversion js
coupled with new service and therefore the new service intervals apply.

The provisioning intervals for new services, and additions to existing services are
the same as the intervals we now have on the retail side.

The wholesale group will provide LSO/FPO pricing for applicable CTC customer
proposals. This pricing will include a discount from the price provided to Be]]
Atlantic retail for the identical proposal. CTC's price would be the same as any
other reseller for the identical Proposal. The discounts on LSO/FPO special
pricing projects will vary based on the actual avoided Bell Atlantic costs for that

specific project.
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New York and Connecticut have Tariffs in place. Remaining (NYNEX) states are
in process. All Bell Atlantic states have tariffs in place except the District of

Columbia. Discount rates proposed and approved are attached. Bell Atlantic state
tariffs are low ranging from 15.05% to 19.8 %.

The wholesale discounts are applied as follows. Bell Atlantic retail products,
services and calling plans tariffed under the 900 state tariff umbrella (local) are
offered under wholesale tariff. Any discounts offered for term and volume
consideration in the Bell Atlantic retail tariff are offered on the wholesale side.
The state approved discount is then applied to establish the wholésale price.
Additional benefits included in retail tariffs such as Business Link loyalty
discounts and rebates are applicable and would be paid to CTC (customer of
record). There are no "over and above" discounts offered for volume or term
commitments. - |

The only state where local toll and intra lata tol] are allowed to be aggregated is
New York. All other states are on a BTN by BTN basis.

The only state where voice mail is offered by Bell Atlantic wholesale is New
York. Bell Atlantic voice mail tariffs are filed under a category of an enhanced
and competitive service and is therefore not required to be offered through
wholesale tariff. The New York PSC ordered Bell Atlantic to include voice mail
in wholesale tariffs, the other states have not. This is very problematic for resellers
since (1) if you convert a customer with voice mail the voice mail is automatically
disconnected, and (2) you therefore must make pre conversion arrangements for a

non Bell Atlantic voice mail service and coordinate the installation, at or prior to,
converting the customer to resale.

Bell Atlantic FCC tariffed products do not fall under the 900 local service tariff
series and are not offered by wholesale. An order to convert a customer who has
FCC tariffed based services would have that portion of the order rejected. FCC
services can be provided by the reseller by ordering them through Bell Atlantic
retail, having the CTC be the customer and then CTC would rebill the end user.
There would be no discount associated with providing these FCC circuits through
Bell Atlantic retail. Alternately, Bell Atlantic wholesale will provision a point to
point T1 between a customer and a POP under the normal intrastate T1 900 Tariff
series. This wholesale provided T1 would be discounted off the retail tariff,
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There is no discount for contracted services. Any customer that has a term and
price contract with Bell Atlantic can be converted, however the contracted price is
not discounted. This applies to both tariffed based contracts and LSO/FPO special
pricing contracts. CTC would be billed at the contracted rates previously being
billed to the customer. These must be looked at carefully and on an individual case
by case basis. For example, in the case of a customer under contract for a reduced
Centrex line charge, the line charge would not be discounted but all usage and
other services would be discounted. Additionally, the criteria specified in the Bell
Atlantic retail tariff (not the Agency Agreement) for renegotiating the contract
based on adds and recasting would apply. Any contract that is renegotiated would
include a discount for all contracted services. Basically, if the contract can be
renegotiated based on the Bell Atlantic retail tariff criteria, discounts apply to
everything. The economics of contract termination charges versus discounts

Versus recast, etc. must be evaluated and modeled to optimize CTC's financial
planning.

Contract terms, termination liability, and contract renegotiation criteria vary on a
state to state and retail tariff to retail tariff basis, even for the same product. The

- wholesale account team could not emphasize enough that it is critical for resellers

to have a regulatory person who can look at retail tariff contract provisions and
FCC tariff altematives on a state by state and tariff by tariff basis to develop the

most desirable discount strategy for each customer currently under contract with
Bell Atlantic retail.

Action Plan .
John Ferris will spend the day with CTC next Wednesday to further discuss
requirements and details, establish a GANT chart type project schedule to

support a January 1, 1998 implementation date and fire up the accelerated
systems implementation plan.

Dave Mahan will write the letter to Goldberg




Answers to Questions sent to Georgene for Discussion at the 10/3/97 Meeting

Planning and Forecasting

What planning process is in place to ensure adequiate resources to handle resellers
order volumes and product mix ?

Account manager coordination and joint planning coupled with reseller
forecasting

What are the forecasting responsibilities of the reseller ? of BA wholesale ?
Reseller - Demand forecasts on a month to month basis (see meeting
highlights)

BA - ensure adequate resources based on aggregate reseller forecasts

What is the order processing capability of Bell Atlantic wholesale on a daily,
weekly, monthly basis ? Is this capability impacted by the type of orders ex.
simple versus complex ?
No straight conversion capacity limitations - orders complete in 48 hours
New service intervals same as on retail side - complex and simple orders
flow differently
(More detail in meeting highlights)

How are simple and complex orders defined and are there lists of each ?
Lists of simple and complex attached

How do simple orders flow and what are the intervals for existing service
conversion ? '

Record change only, same flow, 48 hour conversion

(More detail in meeting highlights)

How do complex orders flow and what are the intervals for exxstxng service
conversion ?

Record change only, same flow, 48 hour conversion

(More detail in meeting highlights)
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How do simple and complex orders flow for new services and what are the
intervals ?

New service intervals same as on retail side - complex and simple orders
flow differently
(More detail in meeting highlights)

What are the arrangements and services available for operator services, 911,
hearing impaired, etc, ?
DA and "0" operator are available from Bell Atlantic.
" Resellers can chose a non BA operator services provider and increase thejr
discounts
911 is provided by BA under either operator services scenario for resellers
CLEC:s that have their own local switch (dial tone) must make
accommodations for 9] 1 :

Wholesale Tariffs and Retail Discognts

What is the status of the wholesale tariffs and discounts in each state ?
New York and Connecticut have approved wholesale tariffs. All other
- (NYNEX) states have tariffs pending |
All Bell Atlantic states have approved wholesale tariffs €xcept Washington
DC which is pending .
Discount rates by state are attached

In states where the tariffs have yet to be approved, is the interconnection
agreement the vehicle to establish the discounts ?
Yes

Are there product/service groupings with differing discounts ? ex. access,

usage, features, etc. ' .
No - discounts are standard and are applied to retail tariff rates in each state
(More detail in meeting highlights)

What are the usage product lines and what discounts are applied to each of them ?
ex. Business Link, Netsaver ?
The same percent discount by state applies to all products including usage
Any retail tariffed discounts for usage products such as Business Link are
applicable and then the wholesale discount is applied.
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(More detail in meeting highlights)

Is there a list of products and services by state ?
Yes - they are those products and services comprising BA's retail tariffs
Wholesale does have product lists by state for reseller billing

Resellers are encouraged to obtain state retail tariffs and maintain their own
inventories

Are there Bell Atlantic Retail products under state tariffs that are not offered in
that state under wholesale tariff ? If not, are they available under another
arrangement ? .
All Bell Atlantic retail products filed under the 900 series (local) tariff
umbrella in each state are also offered under the wholesale tariff for that
state
FCC tariffed products are not offered under wholesale tariff
Enhanced/competitive services are not offered under wholesale tariff
(More detail in meeting highlights)

Are Bell Atlantic FCC tariffed products available through wholesale tariffs ? If
not, are they available under another arrangement ? R
No - FCC tariffed services are not filed under the 900 (local) tariff umbrella
and are therefore not available through wholesale,
(More detail in meeting highlights)

What are the discounts over and above the tariffed rates available for volume
and/or term commitments - what form do these take and what are the discount
levels ? '
There are no discounts over and above the wholesale discount for each state
(More detail in meeting highlights)

If Bell Atlantic Retail changes their retail tariff price, how does that effect the

wholesale price for the same service - how are wholesale customers notified ?
The discount would be applied to the new retail tariff price (up or down)
Updated pricing sheet and change in wholesale billing

Resellers are encouraged to monitor state retail tariff activity and maintain
their own price lists
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If Bell Atlantic Retail adds a new product is it matched with a wholesale tariff -
how are wholesale customers notified ?
Yes - for all retail products under the 900 (local) tariff umbrella
Updated pricing sheet and change in wholesale billing
Resellers are encouraged to monitor state retail tariff activity and maintain
their own product and price lists

Are special promotions or off tariff pricing "specials" offered by BA wholesale ?
No

Is there be flexibility in margins/discounts for competitive bid situations ?
Special LSO and FPO pricing is applicable
No flexibility other than LSO/FPO
(More detail in meeting highlights)

Customers with Existing Bell Atlantic/NYNEX Contracts

What is the process associated with a reseller taking over a customer under
contract for a service or services ? Who do resellers work with in this regard ?
Reseller assumes the contract term and liability
Resellers work with wholesale account management
(More detail in meeting highlights)

What are the resellers options and liabilities ? Ex Buy Out, pay termination
liability, assume the contract and its term ? '

All apply ‘

(More detail in meeting highlights)

When a reseller intends to assume an existing customer contract, who do they deal
with - BA retail ? BA wholesale ? -

Resellers work with wholesale account management

(More detail in meeting highlights)

How are reseller assumed contracts managed and what form do they take ? ex. all -
lines/numbers aggregated ? separate individual contracts ?

Separate, individual contracts by BTN

(More detail in meeting highlights)
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Are there standard service contracts between Bell Atlantic and resellers with term
and condition provisions ? :
Yes - for both assumed contracts, renegotiated contracts and new contracts.
Basically the same terms and conditions as the retail tariff contracts

- What discounts are associated with products and services that are currently
under tariffed based contract between the customer and Bell Atlantic retail ? ex. a
term agreement that is part of the tariff - Centrex Plus ?
There are no discounts for contracted services. The reseller is billed for the
price stated in the contract
There are options
(More detail in meeting highlights)

What discounts are associated with products and services that are currently under
a FPO/LSO special pricing contract between the customer and Bell Atlantic ? ex.
a 200 line, 5 year FPO centrex contract ora 5 year LSO Frame Relay contract ?
There are no discounts for contracted services. The reseller is billed for the
. price stated in the contract
There are options
(More detail in meeting highlights)

What discounts are associated with products and services that are currently under
Bell Atlantic FCC tariffed FPO/LSO special pricing contracts ? ex. T1 service
FCC taniffed services are not filed under the 900 (local) tariff umbrella
and are therefore not available through wholesale.
(More detail in meeting highlights)

Operations -

What are the intervals for cutting over existing customers ? Do these intervals
vary based on the type of products and services the customer has from Bell
Atlantic ? How are varying intervals for the same customer managed ?
The interval for converting an existing customer is 48 hours
The types of services the customer has does not impact this interval
There is no variation in interval based on the customers product mix.
(More detail in meeting highlights)
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Do intervals and the conversion work required vary for simple and complex
products ? What are the definitions for simple and complex ?
There 1s no variation in interval based on the customers product mix
Lists of simple and complex products are attached
(More detail in meeting highlights)

What are the non recurring and recurring charges associated with placing orders to
convert an existing customer to wholesale ?
The same service order charges that are applicable for retail less the state
wholesale discount

What are the non recurring and recurring charges associated with adding new
services to an existing wholesale customer ?
The same service order charges that are applicable for retail less the state
wholesale discount -

Are there charges associated with gathering customer information in a pre sales
environment ?
Yes - wholesale charges for CSRs, etc.

What interactions take place between BA wholesale and a reseller in the process
of acquiring a customer and what recurring and non recurring charges are
involved ? ex. pre sale information, proposal, estimated cost/ pricing, customer
information, order processing, ongoing post conversion activity.

Customer acquisition is a reseller function - BA wholesale is not involved

BA wholesale will process all orders and provide LSO/FPO pricing

proposals as required

BA SBU operations provides cut over and installation

Post sale and post conversion activity is a reseller function

Are there optional services or data that resellers can offer customers, ex. local call
detail. What are these optional services and what are the prices 7
Daily usage call records appear to be the only optional service available
The price for daily usage call records vary by state ex. New York is $.008
per call record plus a processing fee

How does Bell Atlantic wholesa[e handle 7x24 service coverage, service
escalation ?
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CTC would deal directly with the normal Bell Atlantic repair bureau which
1s a 7x24 operation

BA wholesale provides 24x7 repair service support for repair problems if
required

BA repair (both the normal and wholesale groups) will not deal with
resellers end user customers and will turn their calls back

BA wholesale has a formal escalation procedure by function and name

Will a customer who is converting to wholesale have to change telephone numbers
and/or circuit IDs ? - What number portability is available now and
later ?
In the resale environment there is full number portability since BA
wholesale assigns the existing BTN to the reseller
The telephone number stays with the customer when converted to resale
‘The telephone number stays with the customer when the customer converts
from one reseller to another reseller
In the CLEC environment were a customer is moved to a CLEC local
switch, number portability is provided today through remote call
forwarding. In the future, full number portability will be provided via data base
look up in the same manner it is provided for 800 service.

Do customers call CTC excluéivcly for all Bell Atlantic issues ?
Yes ' ' -

Is CTC Bell Atlantic's customer of record for all services ?
Yes

How are long distance and local PIC changes processed and confirmed ?

. PIC changes are implemented by CTC orders placed through the wholesale
ordering system
BA wholesale will not accept a PIC change from anyone but CTC for LD
and intra lata toll
If BA wholesale receives an LOA and order to convert a customer from one
reseller to another reseller, the customer is converted. Following
conversion, BA wholesale then notifies the original reseller that they have
lost the customer and billing for those BTNs will stop as of the conversion
date. What this means is that CTC's customers cannot be "slammed" in
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regard to LD and toll PICs but if 4

CTC customer signs an LOA with
another reseller, they are gone.

What pre sale, installation and cy
group ? What organization (s)?

No support other than LSO/FPO pricing and order processing

t over support is provided by the BA wholesale

What kind of product training is available from Bell Atlantic wholesale 9

Product training is available by Bell Atlantic wholesale for a price
Training and prices are attached

What kind of procedures training
service personnel ?

Systems and process training is available by
price

Training and prices are attached

will be available for CTC systems and customer

Bell Atlantic wholesale for a




@ Non-Complex Services Description & Daily Breakdown:

and services are presented in 26 modules covering the description, implementation, features, limitations and
applications. On all applicable products and services, students are allowed to practice entering orders on the GUI
(Graphical User Interface) One day of training is spent at the NYNEX Technology Center for a formal
presentation and “hands-on” experience of these products. The course length is 8 business days and there is no
prerequisite.

NYNEX Reseller Training/ Non-Complex

. DAY 1 DAY 2 DAY 3 DAY 4 ‘DAY S
Phonesmart® 800 ValuFlex® Technology ISDN Connecting New
Custom Calling Services | VoiceDialing™  Education Service

¢ Call Waiting ' Remote Lines Center IMB/IMR & CSR
* Call Forwarding & Call Forwarding II RingMate® Listings & Directories
* Speed Calling 8 & 30 . Gold Number®
* Three-Way Calling
Call Ability™ I(\i}e{n;gex Plus

Call Answering

NYNEX Reseller Training/ Non-Complex

DAY 6 DAY 7 DAY 8
IntraLATA Presubscription Arranging Appointments PIC/PLIC
Termination Of Service Adding and Removing Lines Virtua] WATS
Outside Moves/ Inside Moves Modifications and Cancellations BNS/Blocking
Change Party/Change Telephone Temporary Suspension and Restoral of Service '
Calling Plans :

* Optionat Calling Plan

¢ EconoPath®

* Regional Calling Plan
_Business Link



'@Complex Services Description & Daily Breakdown:
Complex products training provides detailed training on 9 products. The modules cover implementation, description,
limitations and applications. Where applicable, students are provided training on the GUI (Graphical User Interface)
to enter complex orders.  One day of training is spent at the NYNEX Technology Center where students receive a

formal presentation and “hands-on” training of all the complex products. The course length is 5 business days and
students are encouraged to familiarize themselves with the Non-Complex products prior to registering for this '

course.
NYNEX Reseller Training/ Complex
DAY 1 DAY 2 DAY3 DAY 4
IntelliPath® - Centrex Plus/Centrex IIl ~ Technology ISDN / Basic and
o Features ¢ Features Education Primary
¢ Feature Interaction e Feature Interaction Center o Features
* Benefits ¢ Benefits e Feature Interaction
e Applications e Applications e Applications
¢ Implementation e Implementation e Implementation
o Contracts e Contracts
. Frame Relay
Mileage e Applications
o Mileage Schedule ¢ Implementation
¢ Interoffice Mileage
e Calculating Mileage
e Mileage Applications
» Private Lines
e Off Premises Extensions
(PBX)
Alarm Circuits

Answering Services
e Foreign Exchange Service

DAY §
PBX Trunks /
FlexPath® / DID

Features
Conditions
Applications
Implementation



@RETAS Course Description & Daily Breakdown:

RETAS (REpair Trouble Administration System) is designed to assist the Reseller when troubles occur on the End
User’s telephone line. This two day course instructs the student how to process line testing, preparing and
modifying a trouble ticket, obtaining a status for an open trouble ticket, closing an open trouble ticket, and obtaining
a trouble history. The student will also be instructed to recognize, use, and decipher the appropriate codes. The
ccourse length is 2 business days and students are encouraged to familiarize themselves Features (i.e. Custom Calling,
Phonesmart), Wire Maintenance Plans, Voice Message Service/Call Answering, LPIC/PIC, 1MB/IMR, 1FB/1FR,
and ISDN prior to registering for this course.

NYNEX Reseller Training/ RETAS

DAY 1 DAY 2
Help Numbers . Review Of Day 1
Appendices Trouble Ticket Modify
GUI Overview Trouble Ticket Close-Out
Trouble Ticket Test Trouble Ticket History
Trouble Overview Automatic Feature Update
Trouble Ticket Create Override Handle Code
Billable Services
Trouble Ticket Status

@Cusmmized Course Description:

NYNEX Resale training will develop and deliver “customized” products, services and Repair maintenance training
based on individual Resellers specific training requirements. Customized training can cover any product or
combination of products that are available for resale. Customized training can be provided at Reseller locations or
at the NYNEX training site. Costs for customized training will be developed and quoted upon request.
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Vﬁ‘ uition Costs:

Training At
NYNEX Location* Fees Reseller’s Location** Fees
Non-Complex (8 days) $2,000.00 Customized training daily $2,500.00
Complex (5 days) - $1,250.00 Standard training daily $2,000.00
RETAS (2 days) $500.00 . ** Delivery only, maximum class size is fifteen. Fee excludes
Daily $350.00 the traveling expenses of NYNEX trainer-.
* Discounts: 3-§ students 10%, 6-10 students 15%, -
- 11 or more 20%
~ Other Training
Course ' Fees

Train the trainer $1,000.00
Certification ‘ $500.00
Remedial Training | $500.00

Sandbox -$150.00 per student per access
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- Taz Eatles Toam, Capovell’s Team, Magae's Team
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From: John ODroteUsSTelaCenters
Cstn: 019/98 031703 PM

a John ) )
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uam: - ‘m1-18-s3 082822 PM
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' ‘ mm._mwmnmmmuwhm&akmmmmym
assign retait eontracss (o resaliors. hmmammmmmmdaml

mpﬁqmuumum“mwmw-am-ms-mﬁm
&% we offer @ on a retail basts, . o ot astons

s changes the paficy previgusly in effect in the former NYNEX region, which permizted assignermant of
retad contraces 1o resefans. Sych assignment is no longer permitied. A curery business practices
shauld be mexsfiled W cardrom $a the new policy.

Tea: © Martin Siverman @ NYNEX
[ = ~
From: John Congrift

Dute: 0116/8 0245:43 PM
‘ Subject: Ra: Rasefler lacites
Plogse congact me  dizciss tha poficy regardia assumgtion of contracts by reaeders.

To: Jlonhn Cosgrilt

o .

Froms Mary Jang Home
Oato: 01/15/88 OA-2T20 AM

Sutijecs Re: Renallar icsues

received yet another itRresting quastion regarting contracss for voice mai witich run with the Caatrax
contracts. Can you provide tne with the lalest informaton regarding these bsuea? Thank youl

Ta: Rcbin Bergar
pes Kathiean Hur

" Frome Lows
Oute; 01-12-98 1238:68 PM
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STATE OF NEW YORK
PUBLIC SERVICE COMMISSION

Complaint and Request for Emergency Relief of )
CTC Communications Corp. against New York )
Telegraph and Telephone Company d/b/a )
Bell Atlantic-New York for Violation of ) Case 98-C-
Sections 251(c)(4) and 252 of the Communications )
Act of 1934, as amended, Violation of N.Y. )
Pub. Serv. Law Sec. 91 )

AFFIDAVIT OF JORDAN B. MICHAEL
IN SUPPORT OF
COMPLAINT AND REQUEST FOR EMERGENCY RELIEF
OF CTC COMMUNICATIONS CORP.

I, Jordan B. Michael, state and depose as follows:

1. I am the Director of Regulatory Affairs for CTC Communications Corporation
(“CTC”), 360 Second Avenue, Waltham, Massachusetts. I am making this affidavit in support of
CTC’s Complaint and Reques£ for Emergency Relief.

2. On February 4, 1998, I spoke with John Messenger, an attorney in the Wholesale
Division of Bell Atlantic (“BA”) to obtain clarification regarding Bell Atlantic’s policy with
respect to the assumption by Competitive Local Exchange Carriers (“CLECs”) of end user
customer term agreements.

3. Mr. Messenger confirmed that resellers, such as CTC, historically have been
allowed to assume the obligations of an end user customer with the intent of allowing resold
services to that end user customer without penalties or fees to that customer.

4, Mr. Messenger stated that when a reseller, such as CTC, assumes a term

agreement, that reseller “stands in the shoes” of the retail customer, and, as such, the reseller

would be treated as a retail customer and wholesale rates would not apply.




5. Mr. Messenger also stated that if an end user customer under a term agreement
wants to terminate service and utilize the service of a reseller for the remainder of the term
agreement, that customer is considered to be like any other customer that terminates service from
Bell Atlantic. The end user customer that elects resold service would face a termination penalty
fee. Bell Atlantic would then be willing to provide the reseller the wholesale discount.

6. I suggested to Mr. Messenger that the Bell Atlantic policy concerning resold
service may not involve the saﬁe situation as a customer that terminates from the Bell Atlantic
network altogether because Bell Atlantic would continue to receive payment for services
through the reseller. In other words, the end user customer remains on the Bell Atlantic network
through the services of the reseller and pays the reseller for services emanating from Bell
Atlantic. The reseller, in turn, pays Bell Atlantic for those resold services. Therefore, Bell
Atlantic may not experience any loss in income when a customer moves from Bell Atlantic to a
reseller. In response to my suggestion, Mr. Messenger reiterated his statement of Bell Atlantic’s
policy.

7. Bell Atlantic-New York (“BA-NY”) enjoys the same arrangement, in that end
users who have switched to a reseller remain on the BA-NY network and the reseller ultimately
pays BA-RI for resold services emanating from BA-NY. BA-NY may not experience any loss in
income when a customer moves from BA-NY to a reseller.

8. On February 4, 1998, 1 sent an e-mail to CTC managers and officers regarding my
conversation with Mr. Messenger and his explanation of Bell Atlantic’s policy. A true and
accurate copy of that e-mail is attached hereto and incorporated herein as Exhibit 1.

I declare under penalty‘of perjury that the foregoing is true and correct to he best of my

knowledge, information and belief.




Dated: 3// n/ G | /{/V’(/ 2y Q.M(‘M

Jordan B. Michael
Director, Regulatory Affairs
CTC Communications Corporation

Subgcribed and sworn to before me this /7 day of Wﬂ"tz , 1998

Al S~

MY COMMISSION EXPIRES
OCTOBER 22, 2004

\

Notary Public







US OFFICE PRODUCTS ‘




¥ Jordan Michael
02/04/98 04:01 PM

Tom Fabbricatore/ctcnet@ctcnet, Mike Donnellan/ctcnet, David Mahan/ctcnet, Steve Milton/ctcnet
Robert Fabbricatore/ctcnet@ctenet

Contract Issue -

| spoke with John Messenger of Bell Atlantic today. John had worked in the retail division, and he now is in
the wholesale division. His understanding of the contracts issue is that:

1. When CTC assumes a termi agreement from an end user, CTC stand in the shoes of the retail customer,
and as such CTC is treated as a retail customer and wholesale rates would not apply.

2. If a customer under a service agreement wants service from a different carrier, then the customer in
effect is terminating his agreement with Bell Atlantic and would be subject to termination or penalty fees.

Then of course the customer can elect CTC and CTC can provide re-sale service at a wholesale rate to
the customer.

3. In both cases, the result is that CTC provides re-sold services to former BA customers. In case 1 CTC
does not get the wholesale rate (which is a barrier to CTC), butin case 2 CTC does get the wholesale rate
but the customer must pay a termination fee (which is a barrier to the customer).

4. Of course the ultimate barrier to both the customer and CTC is that BA will not process these orders at
all.

John and | did agreed that sitting down to discuss this situation on an informal basis may not resolve the
difference in perspectives betwen CTC and Bell Atlantic.

So the petition route to the Department of Telecommunciations and Energy seems appropriate.

If 1 am missing something on these issue please let me know.
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. Jark K. White
1320 Nexth Court Honse: Rovd, 8* Foae : Geperal Avorpcy - Red) Strvites
Anfthemg, Vicginka 22201
(03) M41368
Fax: (703) 9740744

it Jack B Whc@BcllAdantic com

2 Bell Atiantic

February S, 1998

Rodger D. Young, Esg. - - _.
Young & Associates, P.C. ; :

26200 American Drive, Suite 305
Southfield, Ml 48034 .

VA FAX
DearRodger:

migrate to a competior, e.g., a reseller; but Beil Attantic must view that migration as a
tenmination of the customer’ existing contract or setvice anangement. Depending upon the
mammawmmmwhmsmm
trigger termination Gabiltty, Mmm.lmmmmmwbummwen
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DR 96-420
FREEDOM RING, LLC.

Petition Requesting that Incumbent LECs Provide Customers
with a Fresh Look Opportunity

Order Granting Fresh Look Opportunity for Cermin Bel
Adantic Customerg

ORDER NO. 22,798
. December 8, 1997

I. PROCEDURAL HISTORY
‘ Freedom Ring, LL.C. (Freedom Ring) filed, on November

ngmadcthisﬁlingas 3 supplemental request in Docket No, DE
96-168, the proceeding in which the Commission granted Freedom
Ring authority to operate as a Competitive Local Exchange Carrier
(CLEC). The Commission severed the petition from DE 96-1¢65 and
assigned it to thig docket.

Telephone Companly, The Order also approved a procedural schedule
which allowed for submission of Briefs after g period of
’ Aﬁerdiseo\vcrymhanges, Freedom Ring filed ap
Open.ingBriefon.h_ﬂyso, 1997, BcllAthnlicandtheS!aﬂ'of
the Cammission (S&ff) filed Briefs on August 28, 1997. MCT and
the Office of the ConsumcrAdvocateﬁledoommamonAugustza.
1997. FreedomRingﬁlcdaRq:lyBﬁef on September 12, 1997
IL. POSITIONS OF THE PARTIES AND STAFF
A. Preedom Ring
1 thLookacription
FmdomkingrequeststheCommissiongmmccmin
incumbent Jocal exchange carrier (ILEC) customers, thosc with
longlermlo«:alsq-vficceo havingmorethanoneywof
meconm’stcrmi'cmaining,aoncycar“rindmvof i
modetermineiftbcy'wishto inate the contract, withoyt
penalty, in order 1o Take advantage of a compctitive altemnative,
FrwdomRingarguddmaﬁxuwandowofoppnmmityis
necemryinordcrminmdmmorethanoneoompctitoris
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available to customers. Freedom Ring requests that the one year
period commence on the date the first interconnection agreement
is oprrational in a particular ILEC's service area.  Although
Freedom Ring's request for this relief is based upon allegations
pertaining to Bell Atlantic, it is not limited to Bell Atlantic
contracts,
2 Federal Mandate for Compctition

Freedom ng contends that an opportumty to benefit
from competition is mandated by both the New Hampshire
legislature and the fcderal Telecommunications Act of 1996 (1996
Act). Failure to grant these Bell Atlantic customers an
opportunity to opt out of their long-term contracts will deny New
Hampshire residents and businesses the opportunity to benefit

. from competition, i:c. to have choice among telecommunications

providers, Freedom Ring argucs that such a failure would
perpemate a monopoly, contrary to Congress® intent.

3. Bell Atlantic Special Contracts Thwart Competition

In support of its request, Freedom Ring argues that

BellmlannchasxemovedasubstanhalporQMOfthc
telecommunications-market from local competmon via tariffed
payment plans and special contracts entered into in & monopoly
eavironment. Frecdom Ring identifies the following tariffed
Bell Atlantic services with terms of greater than one year:
Customized Netsaver Plan, Superpath 1.544 Mpbs Digital Service,
Digipath Digital Service II, Network Reconfiguration Service,
Framc Relay Service, Nova Centrex Service, Centrex I, Centrex II,
and Custom Centrex (collectively, Superseded Analog Centrex
Services); and Intellipath Digital Centrex Service. Bell

. Adantic provides Centrex to 811 customers; sccording to Freedom

Ring the vast majority of the customers (94%) are bound to seven
year contracts requited by the Bell Atlantic Centrex tariff. In
addition to the lang-term tariffed services which, Freedom Ring
argues, effectively lock up the market, Bell Atlantic provides
telecommunications- services via 24 long-term special contracts,
approved pursuant to RSA 378:18, which have in excess of onc year
to run, two-thirds of which are for Centrex service.
4. Centrex is not Competitive

Centrex service is not currently competitive, eccording
to Freedom Ring; Centrex is essentially a monopoly local service.
Centrex is different:from Private Branch Exchange (PBX) and,
therefore, is not a competitive substitute for it. In fact,
Freedom Ring points out, Bell Atlantic extols the difference in
advertiscments for Centrex. PBX is equipment, not a service, and
n0 CLEC currently-has switching eapability to provide Centrex
service; PBX requires up-front capital investment and future

L ARVAvE ]
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recent decisions by other state commissians which reject the
argwnent that PBX is the functional equivalent of Centrex and
that Centrex is competitive. Memorandum Opinion, Findings and
Order, In the Matter of the Tariff Filing of US West
Communications Inc. For Authority to Remove its Centrex Plus
Service to the Obsolete Section of the Exchange Service Price
Schedule and Discontinuing the Offering to New Customers, Docket
No. 70000-TT-96-279, at 17 (Wyo P.S.C., September 6, 1996) and
Ordec Denying Petition, In the Matter of the Request of US West
Communications Inc., To Grandparent CENTRON Services with Future
Discontinuance of CENTRON, CENTREX, and Group Use Exchange
Services, Docket No. P-421/EM-96-471, at 11 (Minn. P.U.C.
February 20, 1997).
Freedom Ring argues that the Commission’s approval of

Centrex special contracts docs not mean that Centréx is fully
competitive with PBX. Freedom Ring asserts that such special
contracts were necessary because they allowed Bell: Atlantic to
offer services to customers who, due to their size, needed
arrangements that differed from the Centrex tariff, : Freedom

Ring further argues that the Commission’s appraval of protective
treatment of Ceatrex special contracts does not constitute
recognition of Centrex as competitive but, rather, a recognition
that future customers for Bell Atlantic Centrex service would use
the information as negotisting leverage against Bell Aantic.

5. Resale will not Open Centrex to Competition
Resale of Bell Atlantic Centrex is not a reasonable

competitive opportunity to acquire access to the Centrex market,
according to Fresdom Ring. Paying the contract lisic ratc for the
remaining tenm of years, cven while receiving a wholesale
discount on non-contract usege associated with the lines pursuant
1o Bell Atlantic's Statement of Generally Available Terms and
Conditions (SGAT), will not sttract customers. As‘an additional
reason for declining resale as a method of opening the Centrex
matkct to competition, Freedom Ring rcfers to Bell Atlantic's
failure to accurately and timely complete customer conversions

and billing for CLECs in New York. Freedom Ring points out that
the ensuing inconvenicnce and aggravation was attributed by
customers to the CLECs, not the ILEC. Freodom Ring asserts that
the likely harm to its rcputation outweighs the modest profits
available from pure resale of Centrex. Furthermore, Freedom Ring
asserts, resale to a customer who has chosen to assume the heavy
cost of Bell Atantic’s termination penalties is unlikely. The
termination penaltiés arc purely punitive, Frocdom Ring claims,
aimcd at protecting ‘Bell Atlantic’s monopoly position; they are
not based on costs.; In support, Freedom Ring points out that
Bell Atlantic seeks the identical termination penaltics




02/17/798 TUE 11:52 FAX B1l738010613 ClC CUKY vy
02/04/98 WED 12:20 FAX 8027488502 DOWNS RACHLIN & MARTIN @ oo

LIS . \

regardless of whether capital investment has been made. The
termination penalty cannot represent actual capita! investment in
one scenario and payment for services rendered in the other.
These heavy termination charges should be viewed as an impediment
to competition.

6. The Commission has Authority to Grant Fresh Look

The Commission's autherity to order a Fresh Look for
existing contracts stems from RSA 378:7, according to Freedom
Ring. by allowing the Commission to revicw utility rates at any
time to ensure protection of the public interest. Passage of the
1996 Act has fundamentally changed the public interest, making
those contracts approved prior to passage of the 1996 Act apen to
the Commission’s RSA 378:7 authority, Freedom Ring draws an

’ analogy to Commission Order No. 18,753 (July 10, 1987) in Docket
DR 86-236, which approved Bell Atlantic’s Nova Centrex Tariff.
In thit order the Commission determined that the new (lower)
rates for Nova Centrex were for esseatially the same service
formerly called Custom Centrex, Therefore, rejecting the view
that previously approved contracts were immune from Commission
authority, the Commission held that Custom Centrex customets
would be permitted to switch to the new rates.

In addition to statutory authority, Freedom Ring argues
that the so-called Mobile-Sierre doctrine permits a regulatory
agency to sct aside’a contractually bascd tariff, cven after it
is filed by the contracting parties and approved as reasonable,
if the agency finds that the rate is contrary to the public
interest. Freedom Ring asserts that, because Centrex is closed
to competition as a-result of the contracts, the contracts are
against the public interest and the Commission has authority to

® ordex Fresh Look under the Mobile-Sierra doctrine. In fact,
Freedom Ring argues, the Commission’s failure to grant Fresh Look
would violate Section 253(a) of the 1996 Act. '

Granting Fresh Look would not violate either the
fedetal or the New Hampshire Constitutions, precisély because of
the strong public interest articulated in the 1996 Act. .Fresh

—  Look does not violate the Contract Clanse bacause public
utilitics® contracts are made subject to states® constitutional
policc power authority to modify the contracts in the public
interest, argucs Freedom Ring, citing Midland Realty Company v.
Kansas City Power:& Light Company, 300 U.S. 109 (1937).
Furthermore, Fresh Look does not violate the Takings Clause of
the Sth Amendment, Freedom Ring contends, because Fresh Look will
1ot jeopardize the financial integrity of Bell Adantic, es is
becessary to create the functional equivalent of & taking.
Duquesne Light Company v. Barash, 488 U.S. 299 (1989).

B. Bell Atlantic
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Centrexisacompeﬁﬁvesewicefor“&xi )
( . , ch Fresh Look
immappto. pnatc.F and that the Commission js prohibitégogt::sn
pc;smgpa mshLogkbythefedq'alandmComractClauses
- Fresh Look is Unfair to Bell Atlantic gq '
Lateaoxz;chompeﬁtors

Bell Atlantic opposes the Fresh Look portuni
. .« o i
proposc_d b?r Freedom Ring becausc it docs oot :rovidc gr payment

of termination charges to Bell Atant penin access
a ¢ Ino
ma_rket to eompeuupn via a fresh look opportunity g:ll Atlantic

1“8"??'!:5““ contracts for electricity requires the
. :
Comnussx. contnued approval of long-term telecommunications
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Freedom Ring's request constitutes an unconstiturjonsl
taking of private property, violating both the federal-and New
Hampshire Constitutions by removing contractual expectations. In
particular, Bell Atlantic avers that it made substantia) capital
investment in New Hampshire, Without provision for recovery of
thase investment costs, Part 1, Anticle 12 of the New Hamipshire
Constitution and the Sth Amendment of the U.S. Constitution are
violated, according to Bell Atlantic.

Bell Atlantic asserts tha Fresh Look would be anti-competitive and

disctiminatory to Jater entrants into a market

where Fresh Look was once permitted. Fresh Look would oonstitute
a specially regulated opportunity for the benefit of a single
Provider, irvespective of competitive forces. ,

2. Centrex is Competitive

Bell Atlantic also argues that disruption of -

contractual relations is not warranted in this case becanse
competitive alternatives were available at the time the Centrex
contrycts were executed, In support of its contention, Bell
Atlantic cites language used by the Commission in numerous orders
approving special contracts. For instance, by Order No. 22,190
in DE 86-124, issued June 11, 1996, the Commission approved a
Special contract with the State of New Hampshire for Centreyx and

Bell Atlantic also claimsthaxtlwcusumaswm
entered into long-term Centrey, contracts knew, or should have
knOWnattheﬁme.thatemerging ition could make their
contracts less desirable. Therefore, no relief is pece .
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Bell Atlantic asserts that the alteration of existing
CentmxcnnuactsWonldbethcsameasthealmﬁonof
contracts considered in Allied Structural Steel Company v.
Spanaaus, 438 U.S. 234 (1978). In Allied, the Court rejected a
"severe, permanent end immediate” change to annual funding
requirements to the company’s pension funds The Court found the
chanyze would affect the company’s continued vitality and that no
dcmonmﬁonwasmadebylh:movingpartythmtheehangewas
necessary to meet an importent gencral social problem. Bell

- Atlantic contends that it will suffer a similarly severe

impaixmentbybcingdcpﬁvcdrecowuofinvesunemandupenses
undertaken
BellAﬂanticﬁtrtbaurglm!hAtFmdmnRinghasnot

* demonstrated an important gencral social problem requiring

exercise of the state’s police power under that exception to the
Contract Clause. Freedom Ring's purpose is not genuinely public,
Bell Atlantic states; it merely serves a private interest. If it
were pgenuinely public, Bell Atlantic argues, the Coinmission must
still cleny Freedom Ring’s request because it is unnecessarily
harsh, as discussed in 3 above,

C. Swaff '

1. Evolution to Competition

Arguing that providing telecommunications customers a

Freshl.ookatlong-mlocalconuactswouldbeinmebm
imemstofNewHampshhebypetmitﬁng attainment of the

+  Opportunity for competitive choice mandated by the 1996 Act, the

Staff asserts that thie Commission has authority to grant Fresh
Look but supports- different version then that proposed by
Freedom Ring. Staff presents a historical perspective of the
telecommunications industry, in which the monopoly environment
which served well for more then half a century has: evolved
through court and legislative action to a pro-competition
environment. Staff points to the New Hampshire legislature s
passage of RSA 374:22-g in 1995, granting the Commission
authority to approve competitive provision of telecommunications
services within Bell Atlantic s franchise temritory. The 1996
Actwmtflmher,acoordingtoStaﬂ'.mandaﬁngancndto
monopolystrucmreintheindusu-yinorderwpro\dde
opportunity for accelerated private sector deployment of advanced
technologies, o .

2. Competition is Insufficicnt to Preclude Fresh Look Without advancing

additional arguments, Staff agrees

with Freedom Ring's analysis that the level of competition faced
by Bell Atlantic’s Centrex service is not enough ta preclude
Fresh Look.

3. The Commission has Authotity to Grant Fresh Look

$Wuiv
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The Commjssion has authority to grant Fresh Look even
Wwithout express statutory authority under RSA 378:7, Staff
argucs, citing 64 Am Jur 2d, Public Utilities, because of the

affected by the Commission s action and Bell Atlantic itself, as

a regulated entity, has no reasonablc cxpectation of using

oontracts entered into in the monopoly environmert, to fend off
competition, - :

Bven if Fresh Look did amount to a substantial

impairment of conthect, Staff arpues that the Commiission has
authority to act under the Widely recognized police power

exception to the Contract Clanse, Staff notes the similar

conclusion reached by the Public Utilities Commission of Ohjo
(PUCO)Ordudcnyingrehem'ingoflnﬂleMmmofthe Commission
Investigation Relative to the Establishment of Local
Competition and Other Competitive Issues, Case No. 95-845-TP-COI

catrant enters the local ex; ¢ market js a valid exercise of
the state 5 police power Whichbasbeendelegatedtq the
Commissiop st‘ngthepolicepowertomml-‘r&hl-ookis
appropuiamc,.Sta:ﬁ'mmauds, becanse fostering competition in

given that the ILECs hold 100% ofthemarketsha;eandmany of
the most lucrative customers are Jocked into Jong-term con
andgivingend-usa*_stheoppomxnitytomkcadvmgeof
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competitive choices at the very beginning of competition--a
cometstane of the 1996 Act. Staff argues that the same public
purpose exists in New Hampshire and authorizes the Commission to
act.
To demonstratc the validity of the public bencfit
obtained from some form of Fresh Look, Staff presents economic
argmncntstoshowtha:NewHampshizewmnotachimthegoals
of tho 1996 Act. S_taffnlsoargusthatmnomictbeory
validutes the lcgitimacy of the public purpose exercise of the
polico power exception to grant Fresh Look. In addition, Fresh
LookwillpemﬁtNewHamPshi:eanopporumitytocxpaicmc the
benefits of competitive parity, enabling rival firms to apply
cnow;hpressmeonmhothcrwprcvmteollusionandto
allocate resources efficiently, thereby causing prices to reflect
costs, according 1o Staff,
4. Staff s Proposal for Fresh Look
Staff proposes a narrow Fresh Look opportunity,
mirroring that approved by the PUCO, limited to contracts with
moxelhant\woymrcmaininginthetennandtoaperiodoflso
daysaﬁa'vetiﬁcaﬁonthatthcﬁmimereonneaion"
arrangement is operational in the ILEC's service territory. In
order to implement a Fresh Look opportunity, a customer would be
required to pay Bell Atlantic termination charpes amounting to
the diﬂ‘mneebetw‘emdwammmtalmdypaidasareaﬂzofthe
long-term contract and the amount the customer would have had 1o
pay in a contract entered into forthetcrmacmallyused.plus
interest on the difference, at the prime rate.
1. COMMISSION ANALYSIS
The mandate for local exchange competition, which the
New Hampshire Legislature presaged in July 1995 and the
Telccommunications Act of 1996 pronounced in February 1996, have
required that we reconsider and reform the telecommunications
industry consistent with those decisions, In the instant docket,
we are called upon to examine whether customers under long-term
contmctswithBellAtlanticshouldbegivenanopanmityto
re-emmincthosecohu'actsinacompaiﬂveenvironmcnt.
Long-term contracts entered into when 2 monopoly is in
Place can have the effect of locking up a market for an extended
pe:imloftimeandinso:necasescanpreventconmmmfmm
obtaining the benefits of a competitive local exchange
environment. Intheinstamproceeding,wcﬁndthattheCentrex
market is not and will not be fully competitive for many years as
the result of numerous long-term contracts executed in a tmonopoly
environment. : :
Wearepcfmdedbythefactsputfonhindam
respanses from Bell Atlantic attached to Freedom Ring’s Opening

wjvirs
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Bricf, and the arguments made by Freedom Ring, that|PBX is not
the finctional equivalent of Centrex, We tecognize ina
number of orders approving special contracts we have [stated that

ﬁrcmnmnm,nonetheless.itisnotapetfeawbsﬁ

Likewise, we granted protection of Bell Atlantic special
conn'actinfomaﬁonforswcmlrcuons.inchxdingthe
availabilityofPBdeBellAﬂanﬁcsneedto future

custommﬁ'omobminingnbargainingadvantage. T, our
Mﬁmmmmwmh&maﬁo do not
eonstituteaholding'thntCenmxserVioe&cesﬁ:ll' ition.
Infad,wehaveyetmholdtbatanylocalmlwonmuricaﬁons
service is fully comipetitive. Moreover, the existence df
numerous long-term contracts significantly impairs
development of a folly competitive market.

With repard to Freedom Ring’s argument that |Bel]
Atlanticlockedcustomersimolo -term arrang, in
anticipation of competition, we find that Bell Atlantic § inten
in making long-term contracts is irrelevant to our deliberations,
Ourdccisionisintendedtopmvideanoppomxﬁtyfor
competition to flourish, not to punish Bell Atlantic £,

it

Fresh Look apportunity, crafted to ensure that when ad jf 5
customer decides to. accept the opportunity, Bell At!anﬁc is not
deprived of the reasonably anticipated bencfit of jts bargain.

We believe'we have authority to order such g fimited
Fresh Look opportunity, as convincingly argued in the{Briefs
filed by Freedom Ring and Staff Our authority from RSA
378:3, our gencral Jegislative grant of ratemaking ity.
Such 3

comniissions epplying the Mobile-Sierra doctrine. As fwe stated in

our order in Town-of Derry, 77 NHPUC 4 (1992), the| Mobile-Sierra

doctrine provides that a contractuelly based tariff which has
beenmedbymecamcﬁngpuﬁcsmdapprmdbyi

regulitory agcncy,maybesct&sidcifthcagmcyla finds

that the rate js contrery to the public interest. The Mabi e-Sierra doctrine, which emerged

from the holdings in two cases

involving gas utilities which sought to increase unilaterally the
rates in fixed-ratc contracts already on file with the Felier]
Power Commission, constructed & “public interest™ stadard by
Whichamviewingbodyeandetuminewhedma toa
contrict can be relieved of its obligation, The Mobile Sicrra
doctrine has been said to

Wjviv
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represent(s) the U. S. Supreme Court’s attempt to
sn'ikeabala.nccbetwempﬁvmcontracnmlrightsand
an agency's regulatory power to modify contracts when
hecessary to protect the public interest,

Northeast Utilities Service Company v. Federal Energy
Regulatory Commission, 55 F.3d 686, Utl, L. Rep. p. 14,041 (1st
Cir. (995) (Northeast IT). Discussing the public interest
standard on Mobile-Sicrra, the Court explained that the doctrine
was formulated in the context of a low-rate case, According to
the Court in Northeast 11, the Federal Power Commission®s sole
concern was
whcd:ertheratcissolowasbadvu'sclyaﬁ'ectthe
public interest -- as where it might impair the
financial ability of the public utility to
continue its service, cast upon other consurners an excessive burden, or be

unduly djscriminatory.s :

Northeast II at p. 691. However, that definition “was not and
could not be an across-the-board definition of what constitutes
thepublicinterestinothertypcsofcascs.” Northeast IT at p.

- 692. The Northeast IT Court thus rejected a restrictive
interpretation of thé Mobile-Sierra doctrine, one which would
limit the public interest to & “law of the cqse” application,

i.c., only to low-rate cascs, Instead, the court found that the
Mobile-Sierra doctrine ellows FERC to modify the terms of a
privmeeonmwhe'nthcinmtsofthirdparﬁcsqrc

threatcned. The Northeast IT Court referred approvingly to a
discussion of the sveep of the Mobile-Sierra doctritie in
Mississippi Indus. v. FERC, 808 F.2d 1525 (D.C, Cir.), cert.
denied 484 U.S. 985 (1987). There, the Court concluded that
“contracts remain filly subject to the paramount power of the
Comnission to moilify them when necessary in the public interest.”

Id at 1553. ' '

We are satisfied that the Mobile-Sierra doctrins
applies to this case 'and that, according due weight to the
certainty of the contracting process, the public interest would
be harmed by the continuation of these long-term contracts if a
party to any of the contracts wishes to take advantage of a
competitive telecommunications opportunity. :

We find thét exercise of our authority by granting
Fresh Laok will not violate the Contract Clause of either the
federal or the state‘constitutions, Given our finding. that the
Centrex market is not fully competitive, we are not. convinced by

LARVFRS
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Kansas Power & Light Co,, 459 U.S. 400 (1983), dhere the Court

found no substantial impairment of contract, Bell

{+]
opaatwinaheavilyrcgula:edindush-ywhere ions are
subject to state restriction. Nor are we convinced the
Contract Clause prohibits exercise of the police power exception
m:thonmctCléuseinordcrtomeetﬂni:npomntnaﬁonal

purpose of the 1996 Act. The 1996 Act is critical 1o our

analysis. Contrary:to the situation in the elestric ind

the telecommunications industry is subject to a Co
imposed mandate, Accordingly, even without

undu-RSA378:7,wchavcamhoritytogtmaF :

the police power exception, to advance the
policy cxpressed in the 1996 Act to advance

ustry,
jonally
authority
Look, under
public

oom:iﬁnon.
The police power exception dictates that ¢ Contract

power to safeguard-the vital interests of itg peaple.

Clanse prohibition of any state law impairing the ofaligations of
‘ contractsmustbedccommoda:edtothesze's' t police

Id at

410. The police power exception allows impairmal:t of contracts
when the state hasia significant and legitimate public purpose
and where the adjustment of parties” rights and resgonsi

is appropriate to the
conditions. Allied’Structural Steel
234 (1978). This exception was relied upon by the
stated when denying rehearing on the jssuc:

-.(A)doption of this fresh look opportuni
applies to only a subset of ILEC
period of time the first time a new

state’s police

Commission.

In the Matter of the Commission

Establishment of Local Exchange Competition and

local exchange market is a valid excrcise

ibilities

public purpose and based upod reasonable
Co. v. Spannauir 438 USS.

PUCO, which

ty fwhich
eonmlts for a limited

t enters the
of the

power which has been dejegated to the

Investigation Reldtive to the

Competitive

Issues, Case No. 95-845-TP-COI, Entry on Rehearitg, November 7,

1996. '

The limited Fresh Look opportunity we wi
ane récommended by Staff and based upon the F
PUCO. The opportunity applics only to those long
u&thmmemmm.ymswuahﬂngmthcdmthe
verifies the first interconnection
within a specified geographic
exchange services which were
into, subject to effective competition. The two
inthctcrmofaloﬁ‘g—termconractﬂnllbeexclusi

grant is the
Look granted by
contracts
- .on

arrangement is operational
market, for Bell Atladtic Jocal
not, at the time thcylwu'e

entered
cmaining
of

.
H
.
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automatic or optional renewal termsg which may be part of the
Contract. Long-term contracts contaming local termination
lisbility which is not severable from non-local services are
included in the Fresh Look Opportunity. Intral ATA toll contracts
are excluded from the Fresh Look opportunity because the tol)
markctisopmtocompeﬁﬁonandhasbemforsomeﬁme.

We emphasize that the’ Fresh Look opportunity is limited
ﬁothnseBellAtlanﬁcCtIStomersmllyamempﬁngmtake
8dvantage of a competitive alternative, While a Bel] Atlantic
customer may eventually renegotiate its contrac with Bel]
Atlantic, our approval of & Fresh Look does not permit a customer
1o open negotiations unless it first hag obtained a bona fide
competitive altemnative offer, _

The Fresh*Look opportunity will last for 180 days. We
believe this provides adequate time for a customer who js a

‘ signatory to a long.term contract to complete an evaluarion of
the pluses and minuses of taking advantage of Fresh Look and to
decide whether to take service from a competitor. The customer
Inust balance whatever positive attributes & competitar offers in
tcmsoftatwandsuﬁmagainstthccosts, discussed below,
of terminating its contract with Bell Atantic.

WerejectFreedomRingsargmmtﬂmaﬁlllycar

opportunity will provide relief from en anti-competitive

situation in a manncr &ppropriately and narrowly crafied so as

not to offend constitutional Principles.  Although Fresh Look
. isglfwi}lmtinMafuuyMpeﬁﬁvebfﬂmmkenwc

identified to the Commission by NXX prefixes, We adopt the
standird propoundeg by the PUCO for an “operational” competitor.
An operational competitor has the following antributes: (1)
certification as a CLEC, (2) an approved final price schedule on
file with the Commission, (3) an executed, approved
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interconncction agreement or the ability to purchase out of
another CLEC $ schedule for providing basic local exchange
services, and (4) completion by the new entrant of jts first
commercial eall,
Wewishlomakedearthatthefactthatacarriais
OpmﬁonalforpwposcsofqualifyingforFmshLookdocsnot
necessarily mean that Bell Atlantic has met the conditions set
forth in Section 271(c) of the 1996 Act, Fresh Look and the so-called competitive
checklist are independent determinations with
different requircments that must be satisfied by Bell Atlantic,
The Fresh Lookopponunityisuiggeredon!ywmm
of the eriteria listed have occurred. We will direct Staff to
develop an 2ppropriate notification form by which a compctitor
will notify the Commission of its operational status for
venification, Staff shall verify that a competitor is
. operational expeditiously,. We will also order Bell Atlantic to
idcntifyandfilewiﬁnthommissionthenameandaddrcssofa
contact person to whom all Fresh Look inquiries should be
addressed. - :
AttheﬁmetheﬂrstthLookoppommityopcns.
Bell Adantic must notify all its contact customers throughout

tnterest in secing that competition develops to the maximum
extent, in order to advise customers when a Fresh Look
Opportunity arises, we will isspe press releases to media outlets
and post information concerning Fresh Look on our Wehsite,
. Competitors marketing to long-term contract customers shall
disclose fully the termination formula outlined below, Finally,
from the date of this order until we verify that a competitor i
operational within g given geographic arca, we will require Bell
Atlantc to notify customers with whom it negotiates a cantract
for local exchange services that the Fresh Look opportunity will
be available. X :
A customer choosing to terminate its long-term contract
with Bell Atlantic will be subject to termination charges in an
amount equal to the price the customer would have paid far

years, lhcoonn‘actil_lgpartieSShallmtablishﬁxcpﬁceﬂm
would have been charged for the service based upon a hypothetical




Wwjvio

TUE 11:56 FAX 617830161y LG R i e e v

three year contract. Bell Atlantic would then subtract the
amount the customer had already paid and compute jnterest on the
ifference. The goal is to put Bell Atlantic in the position it

Would have been had it entercd into the shorter contract. We
direct staff to meet with any interested parties and to propose
by January 15, 1998 a specific methodology to accomplish this
calculation.

If, as a result of these negotiations, the customer
remains with Bell Atlantic under a newly negotiated special
contract, it must be submitted 1o the Commission for approval
pursuant to RSA 378:18-b. Further, as in Ohio, the Commission
willovexseethcterminationchargeproeessmdreviewdispmcs
if so requested.

Based upon the foregoing, it is hereby

ORDERED, that the limited Fresh I ook Opportunity
desctibed hercin is GRANTED:; and it is i

FURTHER ORDERED, that Bell Atlantic shall provide the
Comunission the asme, address, and telephone number of the person
or persons to whom Fresh Lock inquiries should be directed; and
it is .

FURTHER ORDERED, that Staff shall develop ap
appropriate notification form for use by a competitar seeking to
open a particular market to Fresh Look; and it is

FURTHER ORDERED, that Staff and any other party propose
by Jamuary 15, 1998 & methodology for calculating termination
chaxges, N )

By order of the Public Utilities Commission of New
Hampshire this eighth day of December, 1997.

Douglas L. Patch . Susan S, Geiger
Chairman Commissioner
Attesied by:
Thomas B. Getz

Executive Director and Secretary
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DR 96-420
FREEDOM RING, L.L.C.
DISSENTING OPINION OF COMMISSIONER ELLSWORTH

I respectfully dissent. While I agree that the Mobile-Sierra doctrine applies, I

come to a different result when

balancing the competing interests of the sanctity of private
contract versus the. public interest of encouraging competition.
The customers of these special contracts and long-term contracts

They presumably veighed the risks of catering into long-term
cnntractsngainstthebeneﬁtofimmedintelcwumcs. I do not
agreethatthesesamcparﬁesahouldnowb:givmanoppommity
to revoke the contract merely because competition now provides an
alternate provider of the serviceandanoppommitngeta
better deal. Our society’s traditional cmphasis on the stability

of contracts weighs more heavily with me than does the current
momentum 1o compel competitive entry as soon as possible. The
harchhthemajoﬁtypmmbyappmvingFreshI.ook,Scems
to m: to less injmibmtothepubﬁchtmthanﬂmdamge
inflicted on stability of contract,

Thercfore,in my opinion, anly parties to contracts
signeda.ﬁerthcdatethismderissucsshouldbegiwna}‘resh
Look opportunity; parties who slgned contracts prior to that date
should not be given a Fresh Look opportunity. By’ this means,
Bell Atlantic would know that 8ny party entering into a Jong-term

approval, butacuspomuwhotmninatesaBernuact for the
express purpose of renegotiating with Bell Atlantic must obtain
our approval,

The playing field will not be level, Contracts will be
treated differently depending on the provider of service, My
remely in the spirit of competition would be to allow all
contriicts, no matter who provides them, to become effective
without PUC review, However, my reading of RSA 378:18-b
persuades me that all contracts with any ILECs or CLECs must be

treatedthesame,andmustreceiwﬂmreview. I would so
order. :

Wwuiv
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Bruce B, Ellsworth
Commissioner

December 8, 1997
Attested by:

Thomas B. Getz
Executive Director and Secretary
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DE 96-420 FREEDOM RING COMMUNICATIONS Lilc

Opened:  12/27/96 Petition Requesting That the Commission DR 9 6“LQO
Require That Incumbent LECs Provide Their \Q_ o

Commission. .

Publication Date; 1/17/97

Affidavit Due: '3/18/97

Intervenor Status: 3/13/97 !
Objecting to Intervenor Status: 3/18/97 I

Customers With a "Fresh I ook” Opportunity N H F "{C
i .
11/18/96 To Thomas B. Getz from Exic J. Branfinan, Edq,, Swidler & ( con ern
Baalin, dated November 12, 1996, enclosing Supplement to Aocu
Petition of Freedom Ring Cammunications, L.L.F. ‘Q L d
Requesting That the Commission Require That Incumbent €At
LECs Provide Their Customers With a "Fresh Liok" Ordens (A
Opportunity. [ adn
I .
12127136 Onder of Notice issued setting a prehearing conference o look caae
March 18, 1997 at 10:00 am. at which time each party
WH provide a prelimi summary of its position with
‘ regardmthePeﬁﬁonandtheappropﬁmroleoqme

|
02/18/97 To Thomas B. Getz from Robert J. Souza dated February 10,
1997 enclosing an affidavit of publication in the UNION
LEADER on January 10, 1997. '
] .
03/12/97 To Thomas B. Getz from Scott A Sawyer, Esy. dated March :
1), 1997 enclosing MCI’s Motion to Intervene, -

I
03/12/97 To Soott A. Sawyer, Esq. from Thomas B, Getz dated your

. Moﬁonroxnmmcuanbeadmedatﬂnpm'heaﬁng

conference on March 18, 1997 at 10:00..

04/01/97 Order No. 22,539 jssued ORDERED, that MC‘IJI. Bretton
Woods, andNYNEXaregrantedﬁxllintcrvmﬁohinthis
casc; and it is FURTHER ORDERED, that the proposed
procedural schedule delincated js approved. !

First Round of Data Requests
fom Freedom Ring to NYNEX w 27
|

Data Requests from MCI, Bretton
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Woods, Staff and OCA to!NYNEx April 16
Data Responses from NYNEX to all requests  May 14

Second Round of Data Requests

from Freedom Ring to NYNEX May 28
Data stponses from NYNEX June 18
Technical Session ! July 11
Brief due from Freedom Ring July 30 -
Brief due from other paxﬁcsiand Staff August 28

. Reply Bricf from Freedom Ring (optional) ~ September 12

Commission Order anticipated October 6

04/28/97 Transcript of hearing held on March 18, 1997

05/15/97 To Thomas B Getz from Victor D. Del Vecchio, Esq. dated
May 14, 1997 enclosing NYNEX s Motion for Protective
Treatment.

05/15/97 To Thomas B. Getz from Victor D. Del Vecchio, Esq. dated
May 14, 1997 enclosing NYNEX s Responses to Freedom
Ring s First Set of Data Requests.

CONFIDENTIAL '

@ 060257 Nist Order No. 22,615 isshed, ORDERED NISI, that NYNEX s
Motion for Confidential Treatment of the Responses to the
Data Requests-enumerated above is GRANTED: and it is
FURTHER ORDERED, that Data Responses containing similar
information shall be similarly treatod; and it is FURTHER
ORDERED, that this order is subject to the Commission s
on-going rights in light of RSA 91-A, should
circumstances so warrant; and it is FURTHER ORDERED, that
pursuant to N.H. Admin. Rules, Puc 1601.05, the
Petitioner shall cause a copy of this Order Nisi to be
published once in a statewi c newspaper of general
circulation, such publication to be no later than
June 9, 1997 and to be documented by affidavit filed with
this office on or befare June 16, 1997 and it is FURTHER
ORDERED, that all persans interested in responding to
this petition be notified that they may submit their
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comments or file a written request for a hearing on this
matter before the Commission no later than June 23, 1997;
mditisFUR'IHERORDERED,thmanypmyintermdin
rusponding to such comments or request for hearing shall

do 50 no later than June 30, 1997: and it is FURTHER
ORDERED, that this Order Nisi shal] ba effective July 2,
1997, unless the Commission provided otherwise ina.
supplemental order issued prior to the effective date,
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06/12/97 To Thomas B, Getz from Morton J. Posaer dated Juge 11,
1997 enclosing an affidavit of publication in the UNION
LEADER on June 6, 1997,

07/30/97 To Thomas B. Getz from Morton J, Posner, Esq. dated July
29, 1997 enclosing on behalf of Freedom Ring
Communication, L.L.C., Opening Brief,

07/31/97 To Thomas B. Getz from Morton J. Posuer; Esq. dated July
30, 1997 enclosing Freedom Ring Communications, LL.C
inadvertemtly included an unsigned signature page with
its Brief filed today.

08/25/97 To Thomas B. Getz from Scott A. Sawyer, Esq. dated August
22,1997 please withdraw my name a counse] for MCI and
should be receiveing the Engy of Appearance of Alan D.
MandL Esq.

08/25/97 To Thomas B, Getz from Alen D, Mandl, Esq. dated August
22,1997 please add my Entry of Appearance of Alan D,
Mandl, Esq. on behalf of MCJ Telecommunications Corp.

08/26/97 To Thomas B, Getz from James Monzhan dated August 19,
1997Iamm'itingtorequestthatmynamcbeaddedtodxc
scrvice list. .

08/27/97 To Thomas B. Getz from Richard C. Fipphen of MCI dated
August 27, 1997 tegarding a Petition of Freedom Ring
Communications requesting that the Commission require
that LECs Provide Customers with a "Fresh Look"

08/28/97 To Thomas B. Getz from Victor D, Del Vecchio dated August
23, 1997 dated August 28, 1997 cenclosing NYNEX s response
to the petition of Freedom Ring Commmnications

08/28/57 To Thomas B. Getz from James R. Anderson, Esq. Dated
August 28, 1997 enclosing the Office of Consumer
Advocate s Comments

08/28/97. To Thomas B. Getz from E. Barclay Jackson dated August
23, 1997 enclosing Staff s Bricf.

08/28/97 To Thomas B. Getz from Victor D. Del Vecchio of NYNEX,
duted August 28, 1997, enclosi g NYNEX s response to the
petition of Freedom Ring Communications,

CONFIDENTIAL INFORMATION IN COMMISSION FILE
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09/12/97 To Thomas B. Getz from Morton J. Posner, Esq. dated
September 8, 1997 enclosing Freedom Ring Communicatjons,
L.L.C. Reply Brief,

12/08/97 Order No. 22,798 issued ORDERED, that the limited Fresh
Look Opportunity described herein is GRANTED; and it is
FURTHER ORDERED, that Bell Atlantic shall provide the

Commission the
name, address, and telephone number of the

person or persons to whom Fresh

Look inquiries should be
directed; and it is FURTHER
ORDERED, that Staff shall
develop an appropriate notification
form for use by a :
: . competitor seeking to open a
particular market to Fresh
' Look; and it is FURTHER
ORDERED, that Staff ‘and any other
party propose by January 15, 1998 a
methodology for :

' calculating termination charges.
DISSENTING OPINION OF COMMISSIONER ELLSWORTH

01/15/98 To Thomas B, Getz from E, Barclay Jackson, Esq. dated
January 15, 1998 attached is a memorandum(CONFIDENTIAL)
from Thomas Lyle. Staff requests that the Commission
grant a one week extension of time for Freedom Ring and
Bell Atlantic to comment to the Commission on Staff s
memorandum, -

01/19/98 To The Parties from Thomas B, Getz dated January 19, 1998
Staff has shown good cause for extension and the
extension will not will not unduly delay the proceedings.
'IheCommissionhasdecidedtogramtherequestto extend
until January 22, 1998 the filing deadline regarding a
proposed method for calculating termination charges.

01/22/98 To Thomas B. Getz from Eric J. Branfman, Esq. Dated

January 21, 1998 submitting response to Commission
Saff s Jamuary 15, 1998 Memorandum.

01/22/98 To Thomas B. Getz from Victor D. Del Vecchio, Esq. dated
January 22, 1998 enclosing Bell Atlantic s Comments
Regarding Tertination Liability. .
CONFIDENTIAL ATTACHMENTS,

Wvsv

= vazs




02/17/98 TUE 11:58 FAX 6178801613 CIC CURE__ . __

01/26/98 To Thomas B, Getz from Fric J. Branfman, Esq. dated
i i_amm? 21, 1998 submitting response to Commissjon
} Staff a January 15, 1998 Memoranduym regarding a proposal

raethodo, i inati
labir logy for caleulating fresh Look termination
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STATE OF NEW HAMPSHIRE

PUBLIC UTILITIES COMMISSION

Docket No. 96-420

In Re Petition of Freedom Ring Communieations, L.L.C.
Requesting that the Commission Require that Incumbent
LRCs Provide Their Customers with a "Fresh Look" Opportunity

NYNEX'S RESPONSE TO THE PETITION OF FREEDOM RING
e 1Y INE PETITION OF FREEDOM RING

Vietor D. Del Vecchio

185 Franklin Street, Room1403
Boston, MA 02110-1585
617-743-2323

Counsel for NYNEX

August 28, 1997
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rates, for example; the Company relied on its right under the contract terms
to recover its invéstment over @ longér period of time. If the duration of
these contracts |5 simply wiped out by action of the Commission, without
any provision macfe for NYNEX to recover its substantialginvestment costs
either through enforcement of the termination fee clauses ior allowances fof
recovery of capitaj iﬁvestment and lost cormpensation, NY*NEX will suffer a
constitutionally im_bz_armissible taking of its property.
VIl. RESALE OE:'SERVICES UNDER THE TELECOMMUNICATIONS ACT
. PROVIDES - COMPETITIVE ACCESS TO EXISTING SPECIAL.
CONTRACT§ AND PAYMENT PLAN CUSTOMERS
The Telecon%nmunications Act of 1996 affords a competitive provider
.the. opportunity uinder § 257(cM4) to resell service to an existing NYNEX
customer, while still maintaining termination liability tI;at the customer
previgusly negotiéted with NYNEX. The resale opportunity is provided
through two alteq;hat_ives. The first is to allow a competitive provider to
assume the speci:;:al contract or tariff payment-plan agreement of a NYNEX
. retail end user, so';_"long as the provider, through ra'sélé, assumes all terms and
co.nditions of the{x agreement, including its length. ‘Acc:ordingly, no early
’termination of the;agreement arisgs and no penalty is paid. |
I the cas_ﬁe qf a Centrex contract, for example, the competitive
provider w.ould péy thé eontract line rate for the remainder of the term but

would receive a wholesale discount on the non-contract usage associated

- 60 =«
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with the lines, The amount of the discount on the non-contract usage will be

‘determined in accordance with the standard discounts associated with the

underlying services set forth in NYNEX's proposed Statement of Generally
Available Terms gand Conciitions (SGAT) filed July 11, 199?, Resale,
§6.10.5.3.1, Discounts to Underlying Services, Docket DE 97-013.

The secondé’resale alternative is for the retail end user to terminate the
contract and pay any termination liability to NYNEX as requured by contract.
Concurrently, the competltzve carrier would be eligible ta request that NYNEX
provide 3 resale p:'rice quote for a new. contract to the relevant customer,
subject to a wholesale discount. The amount of the dlscount would be
individually determ:ned based on the Company’s avoided cost in respect to

the nature and conﬁguration of the services provided under special contract.

See NYNEX's SGﬁAT Resale, § 6.5.3.4, Spacial Contract Prrcrm, Docket DE
97-013. |

In its Brief é.nd- Petition, Freedom Ring fails to mentinn its resale rights
under the Telecon}nmunications Act. Rather, Freedom Ring argues that since
NYNEX has signet;i some cnstomers to special contracts for Centrex service,
new entrants such as Freedom Ring “are utterly unable to compete for th:s

business today,” Fceedom Hing Brief at 6, and that “a new entrant would

have to price Centrex service virtually below cost for 8 NYNEX customer to

be willing to terminate its NYNEX service, incur termrnatmn liability, and sign

up.with the naw entrant Freedom Ring Brief at 7.

- 61 -
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Freedom fRing‘s arguments are unfounded and will result in
unnecessary confusion in the marketplace.'“- As illustrated above, a
campetitive provider can resell an existing Centrex special contract and pay
the contract Iiné réte for the remainder of the term, while receiving the
wholesale discoﬁ}nt on the usage associated with the lines. In addition, the
competitive provider will incur no residual charge or penalty upon its resale of
the contract. S_ée NYNEX's response to S.taff data request 1-2, appended as
Attachment 8,'93

The resale;; alternatives for new entrants allow. NYNEX to meet its
responsibility to'its ratepayers and shareholde.rs, while : also balancing the
interests of co:’j’npetition. This will ensure that any existing payment
schedules continue to provide recovery of capital investment and non-
recovered expenses, specifically incurred on behalf o;‘ the cost-causing
customers, that ;would otherwise be lost from prematurg termination of the
contracts. Additionally, in cases where recovery of capité! investment is not
an issue and the Company has provided competitive services at less than
tariff rates to ehsure a revenue commitment from cusﬂomers, termination

liability provides ‘appropriate compensation to NYNEX for services rendered,

Freedom Ring acknowledges as much when it abserves that *Freedom Ring is
sensitive to the perception that a frash laok period of any langth will create some
level of contfusion in the markstplace.” Freedom Ring Brief at. 8.

A nominal ngn-recurring charge associated with ransfer of tha Centrex system

waould apply to cover administrative expenses. See NHPUC No. 77, Part M,
Sections 8.4;1 and 8.5.1.

13
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given the applicable tariff rates for the lower volume of usage that the
customers in fact used. In either event, such result is entirely consistent
with the Legislature's directive in RSA. 374:22-glll), authorizing local
exchange competition among telecommunications providers, that:

In determining the public good, the commission shall

consider the interests of competition with other factors

including, but not limited to, fairness; economic

efficiency; universal service; carrier of last rasort

obligations; the incumbent utility’s opportunity to realize a

reasonablereturn on its investment; and the recovery

from competitive providers of expenses incurred by the

incumbent :utility to benefit competitive providers, taking

into account the proportionate benefit or savings, if any,

derived by the incumbent as a result of incurring such

expenses.

Toll, Centrex and private line services are competitive. NYNEX has
committed to making its existing and future contracts for such services,
among others, available for resale. See discussion above and NYNEX’'s
response to staff data request 1-7, appended as Attachment 8. No need
exists for the Commission to impose a “fresh look” in New Hampshire,
tipping the balance of interests against NYNEX contrary to the spirit and
letter of RSA 374:22-g(ll). In light of its opportunity to compete for these

customers through resale of NYNEX services, Freedom Ring's claims ring

false,

- 63 -
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- VIIl.  CONCLUSION

For the reasons stated above, NYNEX respectfully requests that the

Commission deny the Petitioner's request in its entirety, thereby respecting

the contract rights of all parties and allowing competition to continue to
develop naturally in the State of New Hampshire.

Respectfully submitted,

New England Telephone
and Telegraph Company
d/b/a NYNEX

By jts tto?ey,

Victor D. Del Vecchio
185 Franklin Street, Rm. 1403

Boston, MA 02110-5185
(617) 743-2323

Dated: August 28, 1997

13879
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STATE OF NEW YORK
PUBLIC SERVICE COMMISSION

Complzaint and Request for Emergency Relief

of CTC Communications Corp. against New :

York Telephone Company d/b/a Bell Atlantic- : Case No.
New York for Violation of Section 251(c)(4) and

252 of the Communications Act of 1934, as amended,

Violation of N.Y. Pub. Serv. Law § 91 and

Violation of Resale Tariff P.S.C. No. 915

MOTION AND MEMORANDUM IN SUPPORT OF
MOTION OF CTC COMMUNICATIONS CORP.
FOR EMERGENCY RELIEF

Petitioner CTC Communications Corporation (“CTC”) filed its Complaint simultaneously
herewith and seeks relief from New York Telephone Company d/b/a Bell Atlantic-New York’s
(“BA-NY”) newly instituted practice of charging termination penalties to customers that wish to
have their service agreements assumed by CTC from BA-NY, on the ground that BA-NY’s new
policy is anti-competitive, discriminatory and illegal and threatens CTC’s entry into the local resale
market in New York. Complaint and Request of CTC Communications, Inc. for Emergency Relief
(“Complaint”).

CTC seeks emergency relief because of the threat to its continued business operations
engendered by BA-NY’s illegal conduct, which is destroying CTC’s ability to compete in its
targeted business market for resold services under contract. BA-NY’s new policy affects 60% to
70% of the medium to large business market. In essence, BA-NY is carving out an exemption to its
resale obligations under the 1996 Act.

FACTUAL BACKGROUND

CTC is a competitive local exchange carrier (“CLEC”) reselling BA-NY’s service in New




York pursuant to BA-NY’s Resale Tariff PSC No. 915. Complaint § 1. CTC currently has 100
New York customers enrolled for resold services with 80 of these customers in service. Id.
Affidavit of D. Mahan attached as Exhibit A to Complaint. On or about January 21, 1998, BA-NY
unilaterally froze customer orders by reversing a longstanding policy allowing customers to assign
their service agreements to CTC and other resellers.! Regarding the newly instituted policy, BA-NY
admits that it now does not permit assignment of an existing contract with an end-user customer.
(Electronic Mail of January 18, 1998 Re: Reseller Issues, attached as Exhibit B to Complaint.?)
Since January 21, 1998, BA-NY has rejected 12 of CTC’s customer orders because these
end-user customers sought to assign their service agreement to CTC. BA-NY’s rejection of these

orders forces CTC’s customers either to remain with BA-NY or to pay discriminatory termination

I On three separate occasions, Bell Atlantic assured CTC that it would be permitted to assume
end-user contract customers but that wholesale discounts would not apply to resold services provided
by CTC. See Mahan Aff., 1 4-6, & Affidavit of Jordan Michael, §Y 2-3, attached as Exhibit C to
Complaint. Bell Atlantic previously adhered to a policy that allowed retail customers to assign retail
agreements to resellers without incurring termination fees. See Complaint 7.

2 In the January 18, 1998 e-mail, BA-NY stated that its new policy:

is that retail customers may not assign retail contracts to resellers

. . . a reseller may not become the customer of a retail contract -
resellers cannot ‘take over’ the retail contracts of retail customers and
pay the retail rates. If a retail customer wants to convert its retail
service to service provided by a reseller, the retail customer must
terminate the retail contract and pay any associated termination
charges. This policy applies to all services that we offer at retail -
Centrex - VMS - anything, tariffed or not.

BA-NY acknowledges that this is a change from its previous policy: “[t]his changes the policy

previously in effect in the former NYNEX region, which permitted assignment of retail contracts
to resellers. Such assignment is no longer permitted.”
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fees.

This sudden change in BA-NY’s policy and practice took CTC by surprise because this new
policy directly contradicts representations made by Bell Atlantic to CTC during contract negotiations
for resale agreements in other New England states. In two meetings in the fall of 1997, the issue of
assumption of contracts was explicitly discussed by the parties. At both those meetings, Bell
Atlantic stated that CTC would be permitted to assume customer contracts. Mahan Aff.  4-6.
During a meeting on October 3, 1997, when the issue was discussed extensively, Mahan Aff., 95 and
Exhibit 1 thereto, Georgene Horton, a BA-NY representative, assured CTC that Bell Atlantic would
still permit assignment of contracts to CTC without penalty to the customers. /d. In addition, BA-
NY continued processing CTC’s orders for transferring customers and their contracts with BA-NY
to CTC on or about January 21, 1998. 14, 8. On February 4, 1998, John Messenger, a Bell Atlantic
attorney in the Wholesale Division of Bell Atlantic-Massachusetts, reiterated Bell Atlantic’s long-
standing policy of permitting assumption of end-user contracts provided that CTC would pay retail
rates. Moreover, Bell Atlantic already had permitted CTC to assume customer contracts without
penalty to the customers.

This about-face in Bell Atlantic’s longstanding policy and practice has a severely detrimental
impact on the local resale market. By imposing significant termination penalties on end-user
customers who attempt to assign their contracts to CTC, BA-NY has made it difﬁcult,' if not
impossible, for CTC to compete for certain segments of the business market.

Although CTC believes that it is entitled to wholesale discounts on the resold services under
assigned contracts pursuant to Section 251(c)(4)(A), it is willing to assume the end-user contracts.
In effect, CTC has offered to pay retail rates for services that it otherwise is entitled to obtain at

-3-




wholesale discounts. Nonetheless, BA-NY refuses to permit assignment of contracts, and has refused
CTC’s request to permit assignment of contracts in accord with its previous policy. Complaint, |
15 and Exhibits thereto.

To prevent irreparable damage to CTC during the pendency of this case, CTC requests that
the Commission issue an immediate injunction against BA-NY’s anti-competitive tactics. In the
altemati\f‘e, CTC requests expedited consideration of this Complaint.

ARGUMENT

BA-NY’s precipitous refusal to allow assumption of the contracts can result only from
anticompetitive motives. BA-NY’s conduct imperils CTC’s business operations, good will and very
survival in New York and constitutes an effective barrier to entry in the local resale market. CTC
is entitled to emergency relief because it is likely to prevail on the merits of its claim, because it will’
suffer irreparable harm if such relief is not granted, and because the public interest strongly favors
entry of an injunction. Cf e.g., Weissman v. Kubasek, 493 N.Y.S.2d 63 (N.Y. App. Div. 1985).
L CTC IS LIKELY TO PREVAIL ON THE MERITS OF ITS CLAIM

A BA-NY’s CONDUCT VIOLATES SECTION 251(c}(4) OF THE

COMMUNICATIONS ACT OF 1934, AS AMENDED, WHICH PROHIBITS
UNREASONABLE RESTRICTIONS ON RESALE

Section 251(c)(4) prohibits BA-NY from imposing ‘“unreasonable or discriminatory
conditions or limitations on, the resale of such telecommunications service . . . .” 47 U.S.C.
251(c)(4)(B). In the FCC’s Local Competition Order, the Commission ruled that resale restrictions
presumptively are unreasonable and interpreted Section 251(c)(4) as including contract services and
customer-specific services:

Section 251(c)(4) provides that incumbent LECs must offer for
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resale at wholesale rates “any telecommunications service” that
the carrier provides at retail to noncarrier subscribers. This
language makes no exception for promotional or discounted
offerings, including contract and other customer-specific
offerings. We therefore conclude that no basis exists for creating
a general exemption from the wholesale requirement for all
promotional or discount service offerings made by incumbent
LECs.

Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, CC
Docket 96-98, 11 FCC Red 15499 (1996) (“Local Competition Order”), § 948, aff'd in part and
vacated in part, lowa Utilities Board v. FCC, 120 F.2d 753 (8th Cir. 1997), cert. granted sub. nom.
AT&T Corp. v. Iowa Utilities Board, No. 97-827 et él. (1998) (emphasis added). Although the Local
Competition Order does not specifically address the issue of termination penalties under contracts,
the FCC clearly expected CLECs to be able to resell contract services without incurring penalties
that would make such resale economically impractical.

[R]esale restrictions are not limited to those found in the resale agreement.
They include conditions and limitations contained in the incumbent LEC’s
underlying tariff. . . . the ability of incumbent LECs to impose resale
restrictions and conditions is likely to be evidence of market power and may
reflect an attempt by incumbent LECs to preserve their market position . . .
Given the probability that restrictions and conditions may have
anticompetitive results, we conclude that it is consistent with the
procompetitive goals of the 1996 Act to presume resale restrictions to be
unreasonable and therefore in violation of section 251(c)}(4). This
presumption should reduce unnecessary burdens on resellers seeking to enter
local exchange markets, which may include small entities, by reducing the
time and expense of proving affirmatively that such restrictions are
unreasonable.

Local Competition Order, { 939.
Imposition of termination fees on consumers coupled with the prohibition on resellers

assuming existing contracts represents just such an unreasonable and illegal restriction on resale.
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The FCC itself has recognized this possibility. In Application of BellSouth Corporation Pursuant
to Section 271 of the Communications Act of 1934, as amended, to Provide In-Region, InterLATA
Services~in South Carolina, FCC 97-418 (rel. Dec. 24, 1997) the FCC held that BellSouth failed to
meet the competitive checklist pursuant to Section 271 because it refused to offer customer-specific
contract service arrangements (“CSAs”) for resale at wholesale discounts. Although the FCC did
not resolve the issue of termination penalties associated with CSAs because of the record before it,
it recognized that “depending on the nature of these fees, their imposition creates additional costs
for a CSA customer that seeks service from a reseller, they may have the effect of insulating portions
of the market from competition through resale.” Id., § 222 (emphasis added). Similarly in
Application of BellSouth Corporation, et al., Pursuant to Section 271 of the Communications Act
of 1934, As Amended, to Provide In-Region, InterLATA Services in Louisiana, FCC-98-17, ] 59-69
(rel. Feb. 4, 1998) (hereinafter “BellSouth 271 Application-Louisiana”), the Commission held that
BellSouth’s refusal to offer CSAs for resale at wholesale discounts violates Section
271(c)(2)(B)(xiv) and 251(c)(4) of the Act. The Commission opined that “refusal to offer contract
service arrangements at a wholesale discount . . . may impede one of the three methods Congress
developed for entry into the BOCs’ monopoly market.” Id. § 68. See also Freedom Ring, L.L.C.
Petition Requesting that Incumbent LECs Provide Customers with a Fresh Look Opportunity,
N.H.P.U.C., DR 96-420, Order No. 22,798 (Dec. 8, 1997)(New Hampshire PUC ordered fresh look
opportunity to certain Bell Atlantic customers with long term contracts containing termination
penalties). (“Long-term contracts entered into when a monopoly is in place can have the effect of
locﬁng up a market for an éxtended period of time and in some cases can prevent consumers from
obtaining the benefits of a competitive local exchange environment.” (emphasis added)). BA-NY’s
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imposition of such termination penalties, likewise, insulates a portion of the market from
competition in violation of Section 251(c)(4)(B).

Although the amount of a termination fee depends upon the product type and the time
remaining on the contract, ‘tennination fees can be extremely onerous. Mahan Aff. §9." Many
customers are unwilling or unable to pay BA-NY’s termination fees. Id. CTC estimates that over
60% of CTC’s targeted business market has at least one contract with BA-NY that is subject to
termination fees, BA-NY’s new policy restrains CTC from competing effectively with BA-NY for |
those customers. Id.

BA-NY can have no motivation for refusing to deal with CTC other than an effort to derail
competition. BA-NY’s termination penalties were intended to compensate BA-NY for stranded
costs and lost revenues when a service under a contract is disconnected. However, when a customer
switches from BA-NY tb CTC, BA-NY is not actually disconnecting, rearranging, or making any
physical change whatsoever in the facilities used to provide service to the customer, and will
continue to receive revenue from CTC for the duration of the contract. Mahan Aff,, § 10. Because
CTC is willing to pay retail rates, BA-NY suffers no adverse economic effect from permitting CTC
to assume the contracts. Moreover, Bell Atlantic realizes greater profits since CTC assumes the
costs of billing, bad debt and customer service previously borne by Bell Atlantic. Therefore,
collection of termination fees results in a windfall for BA-NY, and the only purpose served by BA-
NY’s refusal to allow assignment of contracts is to insulate that portion of the business market from

competition and preclude CTC from pursuing these customers.




B. BA-NY’S IMPOSITION OF TERMINATION PENALTIES ON END-USER
CUSTOMERS ATTEMPTING TO SWITCH TO CTC BY ASSIGNING THEIR
CONTRACTS IS ANTI-COMPETITIVE AND CONSTITUTES UNJUST AND
UNREASONABLE DISCRIMINATION UNDER NEW YORK LAW

BA-NY refuses to permit CTC to assume end-user customer contracts on any terms,
including at its full retail price. BA-NY’s refusal imposes an unreasonable and discriminatory
limitation on CTC’s ability to resell local exchange services. Not only does BA-NY’s conduct
thwart CTC’s ability to compete, it deprives New York consumers of the benefits of a competitive
telecommunications market.

Section 91 of the New York Public Service Law prohibits BA-NY from imposing unjust,
unreasonable and discriminatory conditions on the sale of its services. Moreover, the Commission
strongly favors the emergence of a competitive telecommunications market.

The Commission’s policy of opening New York telecommunications markets up to
competition is being thwarted by BA-NY’s conduct. It has not offered a single justification for its
refusal to permit assignment of contracts to CTC without penalty. Indeed, it can offer none. Until
January 21, 1998, it permitted such assignments. That fact alone undercuts any attempt by BA-NY
to claim that economic realities force it to charge termination penalties.

The FCC rejected BellSouth’s claims of economic hardship with respect to the sale of CSAs
at wholesale:

because the wholesale discount is limited to avoidable costs, BellSouth

should lose no more contribution from resold contract service arrangements

made available to resellers at appropriate wholesale discounts than it would

lose from resale of tariffed offerings at the general wholesale discount.
BellSouth 271 Application-Louisiana, Y 67.

Moreover, in August 1997, in a brief filed before the New Hampshire Public Service
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Commission Bell Atlantic stated,
[t]he Telecommunications Act of 1996 affords a competitive provider the
opportunity under § 251(c)(4) to resell service to an existing NYNEX
customer, while still maintaining termination liability that the customer
previously negotiated with NYNEX. The resale opportunity is provided
through two alternatives. The first is to allow a competitive provider to
assume the special contract or tariff payment-plan agreement of a NYNEX
retail end user, so long as the provider, through resale, assumes all terms
and conditions of the agreement, including its length. Accordingly, no early
termination of the agreement arises and no penalty is paid.
Complaint, § 22.
Unfortunately, CLECs are not the only victims of BA-NY’s anti-competitive scheme. New
York customers are deprived of the opportunity to chose competitive services from new market
entrants at competitive rates. They are being forced to stay with BA-NY. The policy goal of
achieving real competition is undermined. BA-NY’s imposition of termination penalties insulates
a segment of the market from competition and carves out a de facto exception to Section 251(c)(4).
That conduct is unjust and unreasonable and therefore violates Section 91.
C. BA-NY’S CONDUCT VIOLATES RESALE TARIFF P.S.C. NO. 915
BA-NY’s refusal to permit CTC to assume customers violates BA-NY’s obligations under
the Resale Tariff P.S.C. No. 915. Pursuant to the Resale Tariff, CTC is entitled to resell certain BA-

NY services.

IL CTC IS ENTITLED TO EMERGENCY INJUNCTIVE RELIEF BECAUSE IT WILL
SUFFER IRREPARABLE HARM IF NO INJUNCTION IS ENTERED

CTC’s business and its reputation are being irreparably harmed every day that BA-NY
refuses to process its customer orders. BA-NY, however, would suffer no harm if an injunction is

entered. Thus, the “balance of harm” favors entry of an injunction.
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Irreparable harm occurs when rights are not capable of vindication by a final judgment. CTC
is irreparably harmed both by BA-NY’s refusal to process orders and its change in policy. In the
near term, BA-NY’s refusal to process CTC’s orders has already precluded 12 customers from
switching to CTC. CTC has lost not only revenue from those customers, its reputation with those
customers also has been compromised.

BA-NY’s anti-competitive policy shift is having a crushing impact on CTC and other
CLECs. BA-NY has erected a barrier to entry into the local resale market. Without the
Commission’s assistance, CTC will be unable to tear that barrier down. BA-NY’s policy adversely
impacts an estimated 60% of CTC’s targeted business market. As it is, CTC does not even have the
chance to compete for those customers. If upheld, BA-NY’s policy could reduce CTC’s potential
market so drastically that it would be unable to survive.

BA-NY, by contrast, suffers no harm if an injunction is entered. As described in Mr.
Mahan’s affidavit, BA-NY actually will increase its margins by allowing CTC to assume end user
contracts at retail rates because BA-NY receives the retail rates and does not incur certain service
costs. Mahan Aff. § 10. Moreover, in the unlikely event that CTC does not prevail on its claims,
BA-NY could recover the termination penalties at a later time.

Thus, the balance of harm favors entry of emergency relief during the pendency of this
action.

III. THE PUBLIC INTEREST MANDATES ENTRY OF EMERGENCY RELIEF

The Telecommunications Act of 1996 envisioned free competition between service providers

with attendant savings and efficiencies for consumers. In New York, the Commission has nurtured

the emergence of a competitive telecommunications market,
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[u]ltimately, we envision fully competitive local exchange markets
throughout New York State. Multiple carriers will provide a full and
expanding range of services to meet the needs and desires of all types of
telecommunications users. Consumers will shop among local service
providers to find a package of capabilities, price, and quality that best meets
their individual needs. They will be able to switch easily to a different
service provider if dissatisfied with their current provider or tempted by a
better deal. Should such an environment develop , most, if not all, regulation
of the local exchange market would be eliminated.
Proceeding on Motion of the Commission to Examine Issues Related to the Continuing Provision
of Universal Service and to Develop a Regulatory Framework for the Transition to Competition in
the Local Exchange Market, 1996 WL 302398, *2 (N.Y.D.P.S.). The benefactors of such
competition are the customers of New York.

In a single stroke, BA-NY is undermining a carefully crafted legislative and regulatory
framework. Twelve customers who tried to switch from BA-NY to CTC have been deprived of that
opportunity. Moreover, BA-NY’s policy impacts every customer with a term contract with BA-NY.
Based on its own experience, CTC estimates that approximately 60% of the targeted business market
could be frozen into contracts with BA-NY. As the New Hampshire Commission recognized in
Freedom Ring, “[1Jong-term contracts entered into when a monopoly is in place can have the effect
of locking up a market for an extended period of time and in some cases can prevent consumers from
obtaining the benefits of a competitive local exchange environment.”

The real victims of BA-NY’s new policy are the consumers of this State. Their interests will

continue to be disserved until an injunction requiring BA-NY to process CTC’s orders without

penalty to the customers is entered.
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CONCLUSION

For the foregoing reasons, CTC requests that the Commission enter an order prohibiting BA-

NY from imposing termination fees on consumers when CTC assumes existing customer contracts,

and providing such other and further relief as the Commission may deem necessary and just.

Jordan B. Michael
Director, Regulatory Affairs

CTC Communications Corp.

360 Second Avenue
Waltham, Mass. 02154

Respectfully submitted,

aMunl
Warren Anthony Fitch

Melissa B. Rogers

Swidler & Berlin, Chartered
3000 K Street, NW, Suite 300
Washington, D.C. 20007
(202) 424-7500 (Tel.)

(202) 424-7643 (Fax)

Counsel for CTC Communications Corp.
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CERTIFICATE OF SERVICE

I, Melissa B. Rogers, hereby certify that on this 19th day of March, 1998, true and
accurate copies of the foregoing Complaint and Request for Emergency Relief of CTC
Communications Corp. Against New York Telephone Company d/b/a Bell Atlantic-New
York for Violation of Section 251(c)(4) and 252 of the Communications Act of 1934, as
amended, Violation of N.Y. Pub. Serv. Law § 91 and Violation of Resale Tariff P.S.C. No.
915 and Motion and Memorandum in Support of Motion of CTC Communications Corp.

for Emergency Relief were served by overnight delivery to the following:

Bell Atlantic Co.

General Counsel

1095 Avenue of the America
41st Floor

New York, N.Y. 10036

Account Manager - Resale Services
222 Bloomingdale Road, 2nd Floor
White Plains, N.Y. 10605
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elissa B. Rogers




