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STATE OF NEW YORK 
PUBLIC SERVICE COMMISSION 

Complaint and Request for Emergency Relief of 
CTC Communications Corp. against New York 
Telephone Company d/b/a Bell Atlantic - New York 
for Violation of Sections 251(c)(4) and 252 of ) Case 98-C- 
the Communications Act of 1934, as amended, 
Violation of N.Y. Pub. Serv. Law § 91 and 
Violation of Resale Tariff P.S.C. No. 915 

COMPLAINT AND REQUEST FOR EMERGENCY RELIEF 
OF CTC COMMUNICATIONS CORP. 

CTC Communications Corp. ("CTC"), through its undersigned counsel, hereby files this 

complaint against New York Telephone Company d/b/a Bell Atlantic - New York ("BA-NY") for 

violation of Sections 251(c)(4) and 252 of the Communications Act of 1934 as amended, and 

violation of N.Y. Pub. Serv. Law § 91, and violation of Resale Tariff No. 915. 

INTRODUCTION 

1. CTC is a competitive local exchange carrier ("CLEC") reselling BA-NY's service 

in New York pursuant to BA-NY's Resale Tariff PSC No. 915. CTC currently has 100 New York 

customers enrolled for resold services with 80 of those customers in service. Affidavit of David 

Mahan, ^ 2, attached hereto as Exhibit A. BA-NY has suddenly and unilaterally reversed its 

longstanding policy allowing CTC and other resellers to assume the service agreements of enduser 

customers. This reversal in policy is a violation of BA-NY's P.S.C. No. 915 Resale Service tariff. 

Sections 251 and 252 of the 1996 Act and Section 91 of the Public Service Law. BA-NY's rejection 

of these orders forces CTC's customers either to remain with BA-NY or to pay significant 

termination fees. 



2. Although CTC believes that it is entitled to wholesale discounts on the resold 

services under assumed contracts pursuant to Section 251(c)(4)(A), it is willing to assume those 

contracts and step into the shoes of the existing customers at retail rates. Mahan Aff., If 10. In 

effect, CTC will pay retail rates for services that it otherwise is entitled to obtain at wholesale 

discounts. BA-NY's refusal to allow assumption of the contracts underscores BA-NY's 

anticompetitive motives. BA-NY's refusal to allow CTC to assume existing customer contracts at 

any price is anticompetitive and discriminatory. Id. BA-NY's conduct imperils CTC's business and 

reputation in New York and constitutes an effective barrier to entry in the local resale market. 

3. To preserve CTC's business and reputation pending the outcome of this action, CTC 

requests that Commission issue an immediate injunction against BA-NY's anti-competitive tactics. 

In the alternative, CTC requests expedited treatment of this Complaint. 

JURISDICTION 

4. The Commission has jurisdiction and authority to grant the relief requested pursuant 

to Public Service Law Sections 94 and 96, N.Y. Pub. Serv. Law §§ 94, 96 (McKinney 1997), and 

47 U.S.C. Section 251(c)(4). 

BACKGROUND 

5. CTC operated as the nation's largest independent sales agent for the Regional Bell 

Operating Companies ("RBOCs"), including BA-NY, for over 16 years. The Telecommunications 

Act of 1996 presented CTC with the opportunity to utilize its experience and expertise in the 

telecommunications industry by entering the resale market. Accordingly, CTC commenced resale 

operations in New York in January 1998, reselling Bell Atlantic's service pursuant to P.S.C. No. 915 

Resale Services Tariff. Mahan Aff, f 7. 
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6. Pursuant to the Resale Tariff, CTC is entitled to assume existing service contracts 

between B A-NY and end user customers. 

7. CTC submitted customer orders for resold services to B A-NY. Beginning on or about 

January 21, 1998, BA-NY unilaterally froze customer orders that included BA-NY service 

agreements by reversing a long-standing policy allowing the assumption of service agreements by 

CTC and other resellers. A number of these customers are being serviced by CTC under long-term 

contracts that CTC assumed before the BA-NY policy change. Mahan Aff, ^j 3. 

8. In an internal e-mail dated January 18,1998, Bell Atlantic stated that BA-NY's policy 

is that retail customers may not assign retail contracts to 
resellers ... a reseller may not become the customer of a 
retail contract - resellers cannot 'take over' the retail 
contracts of retail customers and pay the retail rates. If a 
retail customer wants to convert its retail service to 
service provided by a reseller, the retail customer must 
terminate the retail contract and pay any associated 
termination charges. This policy applies to all services 
that we offer at retail - Centrex - VMS - anything, tariffed 
or not. 

See, Electronic Mail of January 18, 1998 Re: Reseller Issues, copy attached hereto as Exhibit B. 

9. In the same e-mail. Bell Atlantic acknowledges, "[t]his changes the policy previously 

in effect in the former NYNEX region, which permitted assignment of retail contracts to resellers. 

Such assignment is no longer permitted." Id. 

10. BA-NY's policy forces customers to pay exorbitant termination fees or if they chose 

to do business with a reseller or avoid those fees by remaining with BA-NY as their service provider. 

11. This sudden change in policy and practice took CTC by surprise because the new 

policy directly contradicted representations made by Bell Atlantic to CTC in meetings prior to CTC 
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beginning resale operations in New York. Additionally, Bell Atlantic did not notify anyone affected 

by this change in policy, including CLECs and regulatory bodies. Bell Atlantic, including BA-NY, 

simply stopped processing any coversion orders for customers with Bell Atlantic contracts. 

12. In two meetings in the fall of 1997, on September 10,1997 and October 3,1997, the 

issue of assumption of contracts was explicitly discussed by the parties. At both those meetings, 

Bell Atlantic stated that CTC would be permitted to assume customer contracts. Mahan Aff, fflj 4-6. 

During a meeting on October 3,1997, where the issues was discussed extensively, Georgene Horton, 

a Bell Atlantic representative, assured CTC that Bell Atlantic would permit customer contracts to 

be assumed by CTC without penalty to the customers. Id., \ 5 and Exhibit 1 thereto. 

13. In addition. Bell Atlantic continued processing CTC's orders for converting 

customers and their contracts with Bell Atlantic to CTC until January 21, 1998. Mahan Aff., f 8. 

14. Moreover, Bell Atlantic already had permitted CTC to assume customer contracts 

without penalty to the customer. Affidavit of Jordan B. Michael ("Michael Affidavit") H 3, a copy 

of the Michael affidavit is attached hereto as Exhibit C. 

15. On January 22, 1998, CTC requested that Bell Atlantic clarify its new policy. See 

Letter of January 22, 1998 from Rodger Young to Jack White, attached hereto as Exhibit D. On 

February 5, 1998, Bell Atlantic responded to CTC's request claiming that although a customer 

is certainly free to choose to migrate to a competition . . . Bell 
Atlantic must view that migration as a termination of the 
customer's existing contract or service arrangement. Depending 
upon the terms of the contract or tariff governing that service 
arrangement, the customer's actions may trigger termination 
liability. 

See Letter of February 5, 1998 from Jack White to Rodger Young, attached hereto as Exhibit E. 



16. BA-NY's new imposition of termination penalties on customers is an unreasonable 

restriction on resale and constitutes a barrier to entry. 

BA-NY'S ACTIONS VIOLATE SECTION 251(c)(4)(B) 
OF THE TELECOMMUNICATIONS ACT OF 1996, 

SECTION 91 OF THE NEW YORK PUBLIC SERVICE LAW 
AND BA-NY's RESALE TARIFF 

VIOLATION OF THE 1996 ACT 

17. BA-NY's refusal to permit CTC to assume customers without penalty violates BA- 

NY's obligations under the Resale Tariff and violates Section 251(c)(4) of the 1996 Act and Section 

91 of the Public Service Law. 

18. Section 251 (c)(4) prohibits BA-NY from imposing "unreasonable or discriminatory 

conditions or limitations on, the resale of such telecommunications service ..."  47 U.S.C. 

251(c)(4)(B).  In the FCC's Local Competition Order, the Commission ruled that resale restrictions 

are presumptively unreasonable and interpreted Section 251(c)(4) as including contract services and 

customer-specific services.    See Implementation of the Local Competition Provisions of the 

Telecommunications Act of 1996, CC Docket 96-98, FCC 96-325, First Report and Order, released 

Aug. 8, 1996 ("Local Competition Order"), Tflf 939, 948, aff'd in part and vacated in part, Iowa 

Utilities Board v. FCC, 120 F.2d 753 (8th Cir. 1997), petitions for cert, pending, AT&T Corp. v. 

Iowa Utilities Board, No. 97-827 et al. Although the Local Competition Order does not specifically 

address the issue of termination penalties under contracts, the FCC clearly expected CLECs to be 

able to resell contract services without incurring penalties that would make such resale economically 

impractical. 

[T]he ability of incumbent LECs to impose resale restrictions and 
conditions is likely to be evidence of market power and may reflect an 



attempt by incumbent LECs to preserve their market position . . . Given 
the probability that restrictions and conditions may have anticompetitive 
results, we conclude that it is consistent with the procompetitive goals of 
the 1996 Act to presume resale restrictions to be unreasonable and therefore 
in violation of section 251(c)(4). 

Local Competition Order, f 939. 

19. Imposition of termination fees on consumers coupled with the prohibition on resellers 

assuming existing contracts is just such an unreasonable and illegal restriction on resale. The FCC 

itself has recognized this possibility. In In the Matter of Application of BellSouth Corporation 

Pursuant to Section 271 of the Communications Act of 1934, as amended, to Provide In-Region 

InterLATA Service in South Carolina, the FCC held that BellSouth failed to meet the competitive 

checklist pursuant to Section 271 because BellSouth refused to offer customer-specific contract 

services arrangements ("CSAs") for resale at wholesale discounts. Although the FCC did not resolve 

the issue of termination penalties associated with CSAs because the record before it was not 

adequately developed on that issue, the FCC recognized that "depending on the nature of these fees, 

their imposition creates additional costs for a CSA customer that seeks service from a reseller, they 

may have the effect of insulating portions of the market from competition through resale." Id., ^f 222 

(emphasis added); See also Freedom Ring, L.L.C. Petition Requesting Incumbent LECs Provide 

Customers with a Fresh Look Opportunity, N.H.P.U.C, DR 96-420, Order 22,798 (Dec. 8, 

1997)(New Hampshire PUC ordered fresh look opportunity to certain Bell Atlantic customers with 

long term contracts containing termination penalties.) A copy of the Order is attached hereto as 

Exhibit F. 

20. Although the amount of the termination fee depends upon the product type and the 

time remaining on the contract, termination fees can be onerous. Mahan Aff., T[ 9. Many customers 
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are unwilling to pay BA-NY's termination fees. CTC estimates that over 60% of CTC's targeted 

business market has at least one contract with BA-NY that is subject to termination fees. Id. BA- 

NY's new policy restrains CTC from competing effectively with BA-NY for those customers. 

VIOLATION OF SECTION 91 OF NEW YORK PUBLIC SERVICE LAW 

21. Section 91 of the New York Public Service law prohibits BA-NY from imposing 

unjust and unreasonable charges on resale. NY. Pub. Serv. Law § 91 (McKinney 1997). BA-NY's 

imposition of customer termination liabilities on customers when resellers such as CTC wish to 

assume these customer contracts is unjust, unreasonable and discriminatory. 

22. BA-NY's refusal to allow assumption of its customer contracts not only violates 

federal and state law, it directly contradicts statements made by Bell Atlantic to the New Hampshire 

Public Utility Commission in the Freedom Ring petition. In a brief filed by Bell Atlantic on August 

28,1997, Bell Atlantic stated, 

[t]he Telecommunications Act of 1996 affords a competitive 
provide the opportunity under § 251(c)(4) to resell service to an 
existing NYNEX customer, while still maintaining termination 
liability that the customer previously negotiated with NYNEX. 
The resale opportunity is provided through two alternatives. The 
first is to allow a competitive provider to assume the special 
contract or tariff payment-plan agreement of a NYNEX retail end 
user, so long as the provider, through resale, assumes all terms 
and conditions of the agreement, including its length. 
Accordingly, no early termination of the agreement arises and no 
penalty is paid. 

NYNEX Brief, p. 60, excerpts of NYNEX brief attached hereto as Exhibit G. Thus, Bell Atlantic's 

new policy directly contradicts statements made by it less than a year ago in a vain attempt to avoid 

a fresh look opportunity for customers with certain long-term contracts with Bell Atlantic in New 

Hampshire. 
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23. CLECs, like CTC, are not the only victims of BA-NY's anti-competitive scheme. 

New York customers are deprived of the opportunity to chose competitive services from new market 

entrants at competitive rates. 

VIOLATION OF RESALE TARIFF P.S.C. NO. 915 

24. BA-NY's refusal to permit assumption of existing contracts also violates its Resale 

Tariff, which permits resellers to resell certain BA-NY services. 

25. BA-NY can have no motivation for refusing to deal with CTC other than an effort 

to derail competition. Mahan Aff. H 10. BA-NY's termination penalties were intended to 

compensate it for stranded costs and lost revenues when a service under contract is disconnected. 

However, when a customer switches from BA-NY to CTC, BA-NY is not disconnecting, 

rearranging, or making any physical change whatsoever in the facilities used to provide service to 

the customer, and will continue to receive revenue from CTC for the duration of the contract. Id. 

Collection of termination fees results in a windfall for BA-NY. Because CTC is willing to pay retail 

rates, BA-NY suffers no adverse economic effect from permitting CTC to assume the contracts. 

In fact, BA-NY realizes greater profits since CTC assumes the costs of billing, bad debt and 

customer service previously home by Bell Atlantic. Id. Thus, the only purpose served by BA-NY's 

refusal to allow assignment of contracts is to insulate that portion of the business market from 

competition and preclude CTC from pursing those customers. 



REQUESTED RELIEF 

WHEREFORE, CTC respectfully requests that the Commission enter an order enjoining BA- 

NY from imposing termination fees on consumers when CTC assumes existing customer contracts, 

and providing such other and further relief as the Commission deems necessary. 

Respectfully submitted, 

Warren Anthony Fitch 
Melissa B. Rogers 
Swidler & Berlin, Chartered 
3000 K Street, NW, Suite 300 
Washington, D.C. 20007 
(202) 424-7500 
Fax (202) 424-7643 

Counsel for CTC Communications Corp. 

Jordan B. Michael 
Director, Regulatory Affairs 
CTC Communications Corp. 
360 Second Avenue 
Waltham, Mass. 02154 
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STATE OF NEW YORK 
PUBLIC SERVICE COMMISSION 

Complaint and Request for Emergency Relief of 
CTC Communications Corp. against New York 
Telephone Company d/b/a Bell Atlantic - New York 
for Violation of Sections 251(c)(4) and 252 of ) Case 98-C- 
the Communications Act of 1934, as amended, 
Violation of N.Y. Pub. Serv. Law § 91 and 
Violation of Resale Tariff P.S.C. No. 915 

AFFIDAVIT OF DAVID E. MAHAN 
IN SUPPORT OF 

COMPLAINT AND REQUEST FOR EMERGENCY RELIEF 
OF CTC COMMUNICATIONS CORP. 

I, David E. Mahan, state and depose as follows: 

1. I am the Vice-President of Marketing and Strategic Planning for CTC 

Communications Corporation ("CTC), 360 Second Avenue, Waltham, Massachusetts. 

2. CTC is a competitive local exchange carrier ("CLEC") operating in New York. CTC 

specializes in reselling to business customers. It currently has 100 customers signed up for resold 

services in New York, with 80 of those customers in service. 

3. In the fall of 1997, CTC began negotiating with Bell Atlantic for resale agreements 

in the New England states. A Resale Agreement was not necessary in New York since CTC would 

resell Bell Atlantic service in New York under BA-NY's P.S.C. No. 915 Resale Tariff. At that time, 

it was Bell Atlantic's policy to allow customers to move from Bell Atlantic's service to a 

competitive service without incurring termination penalties. However, upon assumption of such a 

contract, CTC would be obligated to pay the retail rate for services assumed even though it would 

otherwise be entitled to take the services at a wholesale discount pursuant to Section 251(c)(4)(A). 

Although CTC believes that it is entitled to wholesale discounts on assumed contracts, it is willing 



to pay the retail prices as a means of competing with Bell Atlantic for a segment of the market that 

otherwise would be unavailable to CTC. In fact, for a number of customers whose service initiated 

before BA-NY's change of practice, that is exactly the basis upon which CTC had provided service. 

4. I was present during a meeting in late September, 1997, when the issue of assumption 

of end-user contracts was discussed. At that meeting. Bell Atlantic representatives, including 

Mirijana Kocho, Peter Kraoczkai and Georgene Horton assured CTC that it would be permitted to 

assume end-user contracts without penalty, but would not be allowed to have wholesale discounts 

on the services provided under those contracts. 

5. On October 3,1997, during another meeting with Bell Atlantic Representatives, John 

Ferris and Georgene Horton, Ms. Horton reiterated that CTC would be permitted to assume end-user 

customer contracts. Both Mr. Ferris and Ms. Horton explained that CTC would not be permitted to 

have wholesale discounts initially.   However, the contracts contain re-negotiation provisions. 

Therefore, CTC would have the opportunity to re-negotiate for wholesale rates at some point in the 

future. The discussion of this issue was extensive. I took notes ofthe October 3,1997 meeting. A 

true and accurate copy of my notes is attached hereto as Exhibit 1. My notes indicated that Bell 

Atlantic stated: 

[a]ny customer that has a term contract with Bell Atlantic can be converted, 
however the price is not discounted . . . CTC would be billed at the 
contracted rates previously being billed to the customer... Additionally, the 
criteria specified in the Bell Atlantic retail tariff... for renegotiating the 
contract based on adds and recasting would apply. Any contract that is 
renegotiated would include a discount for all contracted services. Basically, 
if the contract can be renegotiated based on Bell Atlantic retail tariff criteria, 
discounts apply to everything. 

M,p.4. 



6. CTC also posed a number of questions to Georgene Horton prior to the meeting that 

she addressed at the meeting. Many of those questions dealt with the mechanics for assuming 

customer contracts. Id., pp. 8-9. Again, Ms. Horton reassured CTC that assumption was permitted. 

7. In January 1998, CTC commenced resale operations in New York. BA-NY's P.S.C. 

No. 915 Resale Tariff allows CTC to purchase for resale service offered by BA-NY to end users with 

certain stated exceptions. The resale service tariff includes provision for CTC to assume the account 

of existing Bell Atlantic end users. 

8. During January 1998, Bell Atlantic processed conversion orders from CTC for 

customers with Bell Atlantic contracts. On or about January 21, 1998, Bell Atlantic stopped 

processing these customers orders, in all states including New York, thus precluding 12 New 

York customers from converting to CTC. Bell Atlantic claims that it stopped processing orders in 

accord with an internal policy change. Bell Atlantic now will not permit CLECs to convert 

customers with BA-NY contracts without the customers incurring substantial termination penalties. 

9. Bell Atlantic's refusal to permit assumption of end-user contracts by CTC makes it 

nearly impossible for CTC to compete with BA-NY for certain business customers. Termination 

penalties can be onerous based on the product type and the time remaining on the contract. Many 

customers are unwilling to pay these termination charges and thus remain with BA-NY instead of 

switching to CTC's service. Over sixty percent of CTC s targeted business market has at least one 

contract with Bell Atlantic that is subject to termination penalties. By imposing these penalties on 

customers, BA-NY effectively is insulating that portion of the business market from competition. 

10. Bell Atlantic's refusal to permit assumption of contracts clearly is anti-competitive. 

Bell Atlantic has no economic incentive to prohibit that assumption. Termination penalties were 
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intended to compensate Bell Atlantic for stranded costs and lost revenues when a service under 

contract is disconnected. However, when a customer switches from Bell Atlantic to CTC, Bell 

Atlantic is not disconnecting, rearranging, or making any physical change whatsoever in the facilities 

used to provide service to the customer and will continue to receive revenue from CTC for the 

duration of the contract.  Moreover, because CTC is willing to pay retail rates for the assumed 

services. Bell Atlantic suffers no adverse economic effect, and in fact realizes greater profits, since 

CTC assumes the cost of billing, bad debt and customer service previously borne by Bell Atlantic. 

In other words, CTC assumes all the Bell Atlantic avoided costs that comprise the wholesale 

discount percent in New York. 

I declare under penalty of perjury that the foregoing is true and correct to the best of my 

knowledge, information and belief. 

Dated:  ^l/d hV /, 
'     ' < iJavid E. Mahan 

Vice-President of Marketing and Strategic Planning 
CTC Communications Corp. 

Subsajibed and sworn to before me this   IU day of    'i 'M-tsOU-^       1993 

Notarv Public /  MY C0MMISSI0N EXPIRES JNOtary i'uDllC OCTOBER 22, 2004 
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Highlights of 10/3/97 Mppting With Bell Atlantic Wholesalg 

In attendance:       Georgene Horton Steve Milton 
John Ferris Mike Donnellan 
Artie Zanfini (by phone) Dave Mahan 

Resellers are not called resellers. They are Telecommunications Carriers (TCs). 

Our account manager will be John Ferris (works for Georgene). John is in Boston, 

Our systems contact will be Sean Sullivan. Sean is in Boston. 

Our operations contact will be Artie Zanfini Director of Resale Operations who is 
located in New York. Artie runs the two Bell Atlantic wholesale operations 
service centers at 185 Franklin Street in Boston and 140 West Street in Manhattan. 
CTC will be assigned specific individuals in each of these centers to woric with us 
based on our volume of activity. These centers provide account inquiry, billing 
inquiry, order processing and 24x7 repair support. There are formal escalation 
procedures. 

Forecasting of volume and services is important for Bell Atlantic to ensure 
adequate resources to meet our needs. The recommended forecast data is a two 
year forecast by month, by state and by SBU which includes, the number of lines 
and customers to be converted and the number of simple and complex new 
services to be installed. 

CTC must be assigned a NEC A (NC) and Exchange Carrier (EC) code. These are 
a function of state certification and will be CTC's identifier in the Bell Atlantic 
wholesale data bases. John Ferris will help us establish these codes. Unclear if 
Bell Atlantic, Bellcore or someone else assigns them. 

0 

An intercomiection agreement is required for states without approved tarifife. The 
NYNEX interconnection agreement would take about three weeks to negotiate and 
there were many different versions. Bell Atlantic is putting in place a more 
standard agreement which will be ready mid October. Perception is a "take it or 
leave it" type agreement. Interconnection agreements must be approved by state 
regulator and the approval intervals vary. Maine is the longest - 90 days. 
Generally, you must be certified in the state before you can file your interconnect 
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New York and Connecticut have Tariffs in place. Remaining (NYNEX) states are 
in process. All Bell Atlantic states have tariffs in place except the District of 
Columbia. Discount rates proposed and approved are attached. Bell Atlantic state 
tariffs are low ranging from 15.05% to 19.8 %. 

The wholesale discounts are applied as follows. Bell Atlantic retail products, 
services and calling plans tariffed under the 900 state tariff umbrella (local) are 
offered under wholesale tariff. Any discounts offered for teim and volume 
consideration in the Bell Atlantic retail tariff are offered on the wholesale side. 
The state approved discount is then applied to establish the wholesale price. 
Additional benefits included in retail tariffs such as Business Link loyalty 
discounts and rebates are applicable and would be paid to CTC (customer of 
record). There are no "over and above" discounts offered for volume or term 
commitments. 

The only state where local toll and intra lata toll are allowed to be aggregated is 
New Yoric All other states are on a BTN by BTN basis. 

The only state where voice mail is offered by Bell Atlantic wholesale is New 
York. Bell Atlantic voice mail tariffs are filed under a category of an enhanced 
and competitive service and is therefore not required to be offered through 
wholesale tariff. The New York PSC ordered Bell Atlantic to include voice mail 
in wholesale tariflfe, the other states have not This is very problematic for resellers 
since (I) if you convert a customer with voice mail the voice mail is automatically 
disconnected, and (2) you therefore must make pre conversion arrangements for a 
non Bell Atlantic voice mail service and coordinate the installation, at or prior to, 
converting the customer to resale. 

Bell Atlantic FCC tariffed products do not fall under the 900 local service tariff 
series and are not offered by wholesale. An order to convert a customer who has 
FCC tariffed based services would have that portion of the order rejected. FCC 
services can be provided by the reseller by ordering them through Bell Atlantic 
retail, having the CTC be the customer and then CTC would rebill the end user. 
There would be no discount associated with providing these FCC circuits through 
Bell Atlantic retail. Alternately, Bell Adantic wholesale will provision a point to 
point TI between a customer and a POP under the normal intrastate Tl 900 Tariff 
series. This wholesale provided Tl would be discounted off the retail tariff. 



There is no discount for contracted services. Any customer that has a tenn and 
pnce contract with Bell Atlantic can be converted, however the contracted price is 
not discounted. This applies to both tariffed based contracts and LSO/FPO special 
pricing contracts. CTC would be billed at the contracted rates previously being 
billed to the customer. These must be looked at carefully and on an individual case 
by case basis. For example, in the case of a customer under contract for a reduced 
Centrex line charge, the line charge would not be discounted but all usage and 
other services would be discounted. Additionally, the criteria specified in the Bell 
Atlantic retail tariff (not the Agency Agreement) for renegotiating the contract 
based on adds and recasting would apply. Any contract that is renegotiated would 
include a discount for all contracted services. Basically, if the contract can be 
renegotiated based on the Bell Adantic retail tariff criteria, discounts apply to 
everything. The economics of contract termination charges versus discounts 
versus recast, etc. must be evaluated and modeled to optimize CTCs financial 
planning. 

Contract terms, termination liability, and contract renegotiation criteria vary on a 
state to state and retail tariff to retail tariffbasis, even for the same product The 
wholesale account team could not emphasize enough that it is critical for resellers 
to have a regulatory person who can look at retail tariff contract provisions and 
FCC tariff alternatives on a state by state and tariff by tariffbasis to develop the 
most desirable discount strategy for each customer currently under contract with 
Bell Atlantic retail. 

Action Plan 
John Ferris will spend the day with CTC next Wednesday to further discuss 
requirements and details, establish a GANT chart type project schedule to 
support a January 1,1998 implementation date and fire up the accelerated 
systems implementation plan. 

Dave Mahan will write the letter to Goldberg 



Answers to Questions sent to Georgenc for Discussion at the 10/3/97 Meeting 

Planning and Forecasting 

What planning process is in place to ensure adequate resources to handle reseller 
order volumes and product mix ? 

Account manager coordination and joint planning coupled with reseller 
forecasting 

What are the forecasting responsibilities of the reseller ? of BA wholesale 7 
Reseller - Demand forecasts on a month to month basis (see meeting 
highlights) 
BA - ensure adequate resources based on aggregate reseller forecasts 

What is the order processing capability of Bell Atlantic wholesale on a daily, 
weekly, monthly basis ? Is this capability impacted by the type of orders ex. 
simple versus complex ? 

No straight conversion capacity limitations - orders complete in 48 hours 
.New service intervals same as on retail side - complex and simple orders 
flow differently 
(More detail in meeting highlights) 

How are simple and complex orders defined and are there lists of each ? 
Lists of simple and complex attached 

How do simple orders flow and what are the intervals for existing service 
conversion ? 

Record change only, same flow, 48 hour conversion 
(More detail in meeting highlights) 

How do complex orders flow and what are the intervals for existing service 
conversion ? 

Record change only, same flow, 48 hour conversion 
(More detail in meeting highlights) 
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Howdo simple and compiex orde.. flow for new services and what a• the 

(More detail in meeting highlights) 
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accommodations for 911 

Wholesale Tarifls anrt R«pii r»i,f1>Jmt;, 

What NetvT "H r6 Wh0leSaIe ^^ ^ msco^ * ««* ^te ? NewYotk and ConnecPcut have approved wholesale tariffi. All other 
(NYNEX) states have tariflfe pending 

Discount rates by state are attached 

at^LTlT ^ ^ ^ yet t0 ^ appn)v^is ^ intereonnection agreement the vehicle to establish the discounts ? 
Yes 

No - discount 
(More detail in meeting highlights) 

^u^^N^^^^^^-^edtoeachofthem, 

A^iirT^001"1' ^ ^ appIies t0 al1 P^^ inclnding usage Any real tariffed discounts for usage products such as Business lIH? 
applicable and then the wholesale discount is applied 

M:*^* 
m S,anda"i.and "* W1^ to retail tariff rates ;„ each state 



(More detail in meeting highlights) 

Is there a list of products and services by state ? 
Yes - they are those products and services comprising BA's retail tariffs 
Wholesale does have product lists by state for reseller billing 
Resellers are encouraged to obtain state retail tariffs and maintain their own 
inventories 

Are there Bell Atlantic Retail products under state tariffs that are not offered in 
that state under wholesale tariff ? If not, are they available under another 
arrangement ? 

All Bell Atlantic retail products filed under the 900 series (local) tariff 
umbrella in each state are also offered under the wholesale tariff for that 

state 
FCC tariffed products are not offered under wholesale tariff 
Enhanced/competitive services are not offered under wholesale tariff 
(More detail in meeting highlights) 

Are Bell Atlantic FCC tariffed products available through wholesale tariffs ? If 
not, are they available under another airangement ? 

No - FCC tariffed services are not filed under the 900 (local) tariff umbrella 
and are therefore not available through wholesale. 
(More detail in meeting highlights) 

What are the discounts over and above the tariffed rates available for volume 
and/or term commitments - what form do these take and what are the discount 
levels ? 

There are no discounts over and above the wholesale discount for each state 
(More detail in meeting highlights) 

If Bell Atlantic Retail changes their retail tariff price, how does that effect the 
wholesale price for the same service - how are wholesale customers notified ? 

The discount would be applied to the new retail tariff price (up or down) 
Updated pricing sheet and change in wholesale billing 
Resellers are encouraged to monitor state retail tariff activity and maintain 
their own price lists 
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If Bell Atlantic Retail adds a new product is it matched with a wholesale tariff- 
how are wholesale customers notified ? 

Yes - for all retail products under the 900 (local) tariff umbrella 
Updated pricing sheet and change in wholesale billing 
Resellers are encouraged to monitor state retail tariff activity and maintain 
their own product and price lists 

Are special promotions or off tariff pricing "specials" offered by BA wholesale ^ 
No 

Is there be flexibility in margins/discounts for competitive bid situations ? 
Special LSO and FPO pricing is applicable 
No flexibility other than LSO/FPO 
(More detail in meeting highlights) 

Customers with Existing Bell Atlantic/NYNEX Contracts 

What is the process associated with a reseller taking over a customer under 
contract for a service or services ? Who do resellers work with in this regard ? 

Reseller assumes the contract term and liability 
Resellers work with wholesale account management 
(More detail in meeting highlights) 

What are the resellers options and liabilities ? Ex Buy Out, pay termination 
liability, assume the contract and its term ? 

All apply 
(More detail in meeting highlights) 

When a reseller intends to assume an existing customer contract, who do they deal 
with - BA retail ? BA wholesale ? 

Resellers work with wholesale account management 
(More detail in meeting highlights) 

How are reseller assumed contracts managed and what form do they take ? ex. all 
lines/numbers aggregated ? separate individual contracts ? 

Separate, individual contracts by BTN 
(More detail in meeting highlights) 



Are there standard service contracts between Bell Atlantic and resellers with term 
and condition provisions ? 

Yes - for both assumed contracts, renegotiated contracts and new contracts. 
Basically the same terms and conditions as the retail tariff contracts 

What discounts are associated with products and services that are currently 
under tariffed based contract between the customer and Bell Atlantic retail ? ex. a 
term agreement that is part of the tariff- Centrex Plus ? 

There are no discounts for contracted services. The reseller is billed for the 
price stated in the contract 
There are options 
(More detail in meeting highlights) 

What discounts are associated with products and services that are currently under 
a FPO/LSO special pricing contract between the customer and Bell Atlantic ? ex. 
a 200 line, 5 year FPO centrex contract or a 5 year LSO Frame Relay contract ? 

There are no discounts for contracted services. The reseller is billed for the 
price stated in the contract 
There are options 
(More detail in meeting highlights) 

What discounts are associated with products and services that are currently under 
Bell Atlantic FCC tariffed FPO/LSO special pricing contracts ? ex. Tl service 

FCC tariffed services are not filed under the 900 (local) tariff umbrella 
and are therefore not available through wholesale. 
(More detail in meeting highlights) 

Operations 

What are the intervals for cutting over existing customers ? Do these intervals 
vary based on the type of products and services the customer has from Bell 
Atlantic ? How are varying intervals for the same customer managed ? 

The interval for converting an existing customer is 48 hours 
The types of services the customer has does not impact this interval 
There is no variation in interval based on the customers product mix. 
(More detail in meeting highlights) 
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Do intervals and the conversion work required vary for simple and complex 
products ? What are the definitions for simple and complex ? 

There is no variation in interval based on the customers product mix 
Lists of simple and complex products are attached 
(More detail in meeting highlights) 

What are the non recuiring and recurring charges associated with placing orders to 
convert an existing customer to wholesale ? 

The same service order charges that are applicable for retail less the state 
wholesale discount 

What are the non recurring and recurring charges associated with adding new 
services to an existing wholesale customer ? 

The same service order charges that are applicable for retail less the state 
wholesale discount 

Are there charges associated with gathering customer information in a pre sales 
environment ? 

Yes - wholesale charges for CSRs, etc. 

What interactions take place between BA wholesale and a reseller in the process 
of acquiring a customer and what recurring and non recuning charges are 
involved ? ex. pre sale information, proposal, estimated cost/ pricing, customer 
information, order processing, ongoing post conversion activity. 

Customer acquisition is a reseller function - BA wholesale is not involved 
BA wholesale will process all orders and provide LSO/FPO pricing 
proposals as required 
BA SBU operations provides cut over and installation 
Post sale and post conversion activity is a reseller function 

Are there optional services or data that resellers can offer customers, ex. local call 
detail. What are these optional services and what are the prices ? 

Daily usage call records appear to be the only optional service available 
The price for daily usage call records vary by state ex. New York is $.008 
per call record plus a processing fee 

How does Bell Atlantic wholesale handle 7x24 service coverage, service 
escalation ? 
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CTC would deal directly with the normal Bell Atlantic repair bureau which 
is a 7x24 operation 
BA wholesale provides 24x7 repair service support for repair problems if 
required 
BA repair (both the normal and wholesale groups) will not deal with 
resellers end user customers and will turn their calls back 
BA wholesale has a formal escalation procedure by function and name 

Will a customer who is converting to wholesale have to change telephone numbers 
and/or circuit IDs ? - What number portability is available now and 
later ? 

In the resale environment there is full number portability since BA 
wholesale assigns the existing BTNs to the reseller 
The telephone number stays with the customer when converted to resale 
The telephone number stays with the customer when the customer converts 
from one reseller to another reseller 
In the CLEC environment were a customer is moved to a CLEC local 
switch, number portability is provided today through remote call 

forwarding. In the future, full munber portability will be provided via data base 
look up in the same manner it is provided for 800 service. 

Do customers call CTC exclusively for all Bell Atlantic issues ? 
Yes 

Is CTC Bell Atlantic's customer of record for all services ? 
Yes 

How are long distance and local PIC changes processed and confirmed ? 
PIC changes are implemented by CTC orders placed through the wholesale 
ordering system 
BA wholesale will not accept a PIC change from anyone but CTC for LD 
and intra lata toll 
If BA wholesale receives an LOA and order to convert a customer from one 
reseller to another reseller, the customer is converted. Following 
conversion, BA wholesale then notifies the original reseller that they have 
lost the customer and billing for those BTNs will stop as of the conversion 
date. What this means is that CTC's customers cannot be "slammed" in 
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No support otto than LSO/FPO pricing and order processing 

mat S^*1",rainin8 " aVai,ab,e ^ M Atlantic wlKrfesale 7 
Pmduct tmmmg ls available by Bell Atlantic wholesale for S 
Trammg and pnces are attached <"<=rarapnce 

What kind of procedures training will be available for rrr ., „ 
service personnel ? " uc ava,la01e »» LTC systems and customer 

Systems and process nnining is available by Bell Atlantic wholesate for a 

Training and prices are attached 



XT    n     i  ]Von-CoinPIex Services Description & Daily Breakdown- 

applications. Jail a^e P^d^d ^ -P1•^ ^^ ^^ -d 

(Graphical User Interfece) Oncday o^Z^Tt^xrt f? T^n ^ ^ 0n ^ GUI 

presentation and "hands-on" experiLe^fe 0^?^ T^ NY^^ Technology Center for a fonnal 
prerequisite. experience ot these products. The course length is 8 business days and there is no 

NYNEX Reseller Training/ Non-Complex 
DAY1 DAY 2 

Phonesmart® 800 ValnFJev® 
Custom CaHrng Services VoiceDialinc8*1 

I   CMT*^.    *r Remote Lines 
• Call Forwarding &C«11 Forwarding H    RinaMate(S) 
• Speed Calling 8 & 30 KingMate® 
• Three-Way Calling OoM Number® 

Call Ability8*1 Centrex Plus 
Call Answering NRBS 

DAY 3 
Technology 
Education 

Center 

DAY 4 
ISDN 

DAY 5 
Connecting New 
Service 
IMB/IMR & CSR 
Listings & Directories 

NYNEX Reseller Training/Non-Complex 
DAY 7 

IntraLATA Pmubscription Arranging Appointments 
Termmatum Of Service Adding and Removing Lines 
Outside Moves/Inside Moves Modifications and Cancellations 
Change Party/Change Telephone   Tempera^ Suspension and Coral of Service 

Calling Plans 
• Optional Calling Plan 
• EconoPath® 
• Regional Calling Plan 

Business Link 

DAYS 
PIC/PLIC 
Virtual WATS 
BNS/Blocldng 



Complex Services Description & Daily Breakdown: 
Complex products training provides detailed training on 9 products. The modules cover implementation, description, 
limitations and applications. Where applicable, students are provided training on the GUI (Graphical User Interface) 
to enter complex orders.   One day of training is spent at the NYNEX Technology Center where students receive a 
formal presentation and ^hands-on" training of all the complex products.   The course length is 5 business days and 
students are encouraged to familiarize themselves with the Non-Complex products prior to remstering for this 
course. 

DAY1 
IntelliPath® 
• Features 
• Feature Interaction 
• Benefits 
• Applications 
• Implementation 
• Contracts 

NYNEX Reseller Training/ Complex 
DAY 2 

Centrex Plus/Centrex III 
• Features 
• Feature Interaction 
• Benefits 
• Applications 
•   Implementation 
• Contracts 

Mileage 
• Mileage Schedule 
• Interoffice Mileage 
• Calculating Mileage 
• Mileage Applications 
• Private Lines 
• OIT Premises Extensions 

(PBX) 
• Alarm Circuits 
• Answering Services 
• Foreign Exchange Service 

DAY 3 
Technology 
Education 

Center 

DAY 4 
ISDN/Bask and 

Primary 
• Features 
•    Feature Interaction 
• Applications 
• Implementation 

Frame Relay 
• Applications 
• Implementation 

DAYS 
PBX Trunks / 

FlexPath® / DID 
• Features 
»    Conditions 
• Applications 
• Implementation 



RET AS Course Description & Daily Breakdown: 
RETAS (REpair Trouble Administration System) is designed to assist the Reseller when troubles occur on the End 
User's telephone line. This two day course instructs the student how to process line testing, preparing and 
modifying a trouble ticket, obtaining a status for an open trouble ticket, closing an open trouble ticket, and obtaining 
a trouble history. The student will also be instructed to recognize, use, and decipher the appropriate codes. The 
course length is 2 business days and students are encouraged to familiarize themselves Features (i.e. Custom Calling 
Phonesmart), Wire Maintenance Plans, Voice Message Service/Call Answering, LPIC/PIC, 1MB/1MR, 1FB/IFR 
and ISDN prior to registering for this coivse. 

NYNEX Reseller Training/ RETAS 
DAY 1 DAY 2 

Help Numbers Review Of Day 1 
Appendices Trouble Ticket Modify 
GUI Overview Trouble Ticket Close-Out 
Trouble Ticket Test Trouble Ticket History 
Trouble Overview Automatic Feature Update 
Trouble Ticket Create Override Handle Code 
fiillable Services 
Trouble Ticket Status 

Customized Course Description: 
NYNEX Resale training will develop and deliver "customized" products, services and Repair maintenance training 
based on individual Resellers specific training requirements. Customized training can cover any product or 
combination of products that are available for resale.   Customized training can be provided at Reseller locations or 
at the NYNEX training site. Costs for customized training will be developed and quoted upon request. 



Tuition Costs: 

NYNEX Location* 
Non-Complex (8 days) 
Complex (5 days) 
RETAS (2 days) 
Daily 

Fees 
$2,000.00 
$1,250.00 
$500.00 
$350.00 

* Discounts: 3-5 students 10%, 6-10 students 15%, 
11 or more 20% 

Training At 
Reseller's Location* * Fees 

Customized training daily $2,500.00 
Standard training daily $2,000.00 
** Delivery only, maximum class size is fifteen. Fee excludes 

the traveling expenses of NYNEX trainer. 

Course 
Train the trainer 
Certification 
Remedial Training 
Sandbox 

Other Training 
Fees 

$1,000.00 
$500.00 
$500.00 
$150.00 per student per access 



m x 



c 
w 
O 

o 
m 
•D 
30 
o 
D 
C 

CQ 

'E x 
m 



^onu John OnMetfuSTeiQCentecs 

Re: Beseflar l8auB»ag NoW 

\. 

Chirpy, rewi^ cwentVta mat* me pogcyfeBo*^ 
assJgofB&tfeontracrstoroMDera. ln«ft«»«ds.aii»i*erinayfi«BeoofneiteoiBtonerof««iaa 

tt«r^«ia^tt«^^wa^«socia^lerniir^ The feeder iheo may ottain 

os we oner a on a rooa baas. 

rwafloonaaastOfcseflQis. Such assfgnmeiv is no longer penratud. Micun«Pibu3»«ss practices 
<IMUM ba modBaed n onboin fa ihe nemr poflcy. 

T«n MarfnSihTOfmaneNYKfEX 

From: JohnCosgffn 
Doter 01 Ae«8 oe:4&<a PM 
aubfaet; Rac Raseflef laaias 

Ploese owtatf rne ID diaeuw iho pt^ ngar^ aKua^rfm ai cxar«raf« by r^^ 
To: JonoCosgrit 
cc: 
rrem. MaiyJaneHonia 
Otto: 01/15«8aBEZ?aOAM 
Sut>|*cx: Be: AeseOar Issues 

M! I am pestering ywaneeagabforlhalnfemiamregantaTe&nva and BekMl 
iveri^ y«t aruieier MQansting qnasikm ieganSr« conbaas Car voiea n^ «^^ 
contracts. ^M«youprav«d*ai««HlhitM blestir>ionnaoan(«gaitfV9inasebsuea? TKartkyoul 

T« Rcbin Beggar 
Jje Kathfean Huott 
FflOMf Louis Bousquot 
Oste: 01-12-99123&6S PM 

TOT=i_ P,-Z2 



m 
X 

o 



c 
w 
o 
•n 
3 
o 
m 
•o 
3) 
O 
D 
c 
o 
H 
(0 

O 



STATE OF NEW YORK 
PUBLIC SERVICE COMMISSION 

Complaint and Request for Emergency Relief of 
CTC Communications Corp. against New York 
Telegraph and Telephone Company d/b/a 
Bell Atlantic-New York for Violation of ) Case98-C- 
Sections 251(c)(4) and 252 of the Communications 
Act of 1934, as amended, Violation of N.Y. 
Pub. Serv. Law Sec. 91 

AFFIDAVIT OF JORDAN B. MICHAEL 
IN SUPPORT OF 

COMPLAINT AND REQUEST FOR EMERGENCY RELIEF 
OF CTC COMMUNICATIONS CORP. 

I, Jordan B. Michael, state and depose as follows: 

1. I am the Director of Regulatory Affairs for CTC Communications Corporation 

("CTC"), 360 Second Avenue, Waltham, Massachusetts. I am making this affidavit in support of 

CTC's Complaint and Request for Emergency Relief. 

2. On February 4,1998,1 spoke with John Messenger, an attorney in the Wholesale 

Division of Bell Atlantic ("BA") to obtain clarification regarding Bell Atlantic's policy with 

respect to the assumption by Competitive Local Exchange Carriers ("CLECs") of end user 

customer term agreements. 

3. Mr. Messenger confirmed that resellers, such as CTC, historically have been 

allowed to assume the obligations of an end user customer with the intent of allowing resold 

services to that end user customer without penalties or fees to that customer. 

4. Mr. Messenger stated that when a reseller, such as CTC, assumes a term 

agreement, that reseller "stands in the shoes" of the retail customer, and, as such, the reseller 

would be treated as a retail customer and wholesale rates would not apply. 



5. Mr. Messenger also stated that if an end user customer under a term agreement 

wants to terminate service and utilize the service of a reseller for the remainder of the term 

agreement, that customer is considered to be like any other customer that terminates service from 

Bell Atlantic. The end user customer that elects resold service would face a termination penalty 

fee. Bell Atlantic would then be willing to provide the reseller the wholesale discount. 

6. I suggested to Mr. Messenger that the Bell Atlantic policy concerning resold 

service may not involve the same situation as a customer that terminates from the Bell Atlantic 

network altogether because Bell Atlantic would continue to receive payment for services 

through the reseller.  In other words, the end user customer remains on the Bell Atlantic network 

through the services of the reseller and pays the reseller for services emanating from Bell 

Atlantic. The reseller, in turn, pays Bell Atlantic for those resold services. Therefore, Bell 

Atlantic may not experience any loss in income when a customer moves from Bell Atlantic to a 

reseller. In response to my suggestion, Mr. Messenger reiterated his statement of Bell Atlantic's 

policy. 

7. Bell Atlantic-New York ("BA-NY") enjoys the same arrangement, in that end 

users who have switched to a reseller remain on the BA-NY network and the reseller ultimately 

pays BA-RI for resold services emanating from BA-NY. BA-NY may not experience any loss in 

income when a customer moves from BA-NY to a reseller. 

8. On February 4,1998,1 sent an e-mail to CTC managers and officers regarding my 

conversation with Mr. Messenger and his explanation of Bell Atlantic's policy. A true and 

accurate copy of that e-mail is attached hereto and incorporated herein as Exhibit 1. 

I declare under penalty of perjury that the foregoing is true and correct to he best of my 

knowledge, information and belief. 



Dated:   1 A/?/ IrssJcw G'.MccAi 
' /'VJordan B. Michael 

\y  Director, Regulatory Affairs 
CTC Communications Corporation 

Subscribed and sworn to before me this _/V_ day of <%^^   , 1998 

kotary Public 

MY COMMISSION EXPIRES 
OCTOBER 22, 2004 

# 







Jordan Michael 
02/04/98 04:01 PM 

To: Tom Fabbricatore/ctcnet@ctcnet, Mike Donnellan/ctcnet, David Mahan/ctcnet, Steve Milton/ctcnet 
cc: Robert Fabbricatore/ctcnet@ctcnet 
Subject:   Contract Issue H 

I spoke with John Messenger of Bell Atlantic today. John had worked in the retail division, and he now is in* 
the wholesale division. His understanding of the contracts issue is that: 

1. When CTC assumes a terrrt agreement from an end user. CTC stand in the shoes of the retail customer, 
and as such CTC is treated as a retail customer and wholesale rates would not apply. 

2. If a customer under a service agreement wants sen/ice from a different carrier, then the customer in 
effect is terminating his agreement with Bell Atlantic and would be subject to termination or penalty fees 
Then of course the customer can elect CTC and CTC can provide re-sale service at a wholesale rate to 
the customer. 

3. In both cases, the result is that CTC provides re-sold services to former BA customers. In case 1 CTC 
does not get the wholesale rate (which is a barrier to CTC), but in case 2 CTC does get the wholesale rate 
but the customer must pay a termination fee (which is a barrier to the customer). 

4. Of course the ultimate barrier to both the customer and CTC is that BA will not process these orders at 
all. 

John and I did agreed that sitting down to discuss this situation on an informal basis may not resolve the 
difference in perspectives betwen CTC and Bell Atlantic. 

So the petition route to the Department of Telecommunciations and Energy seems appropriate. 

If I am missing something on these issue please let me know. 
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Rodger D. Young. Esq. 
Young & Assocjate?, P.C. 
26200 American Drive. Suite 305 
SoolhficJd, Ml 48034 

V1AFAX 

OearRix^er: 

poltaes^ |^c^ rebbng to asagnmew of business contracts to rwe^ 

^^^ b^ m^ dear to CTC since our ^rtiert meefinfl, farf faa^ft^^ 

Z^^0[?!!!uatol^sc>ds^ Dependiw upon the 

^.c*^^ to CTC days before it d«^ to bring Ihe Maine ac^ ^ o«n^^ 

As lo^plained duri^ oursetdemertdBcussk^ 

view of our legal and tegutetoiyohfigafiona. ^mwuwwregn^g 

Sincendy, 
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FREEDOM RING. LX.C. 

ORDER   NO. 22.798 

December 8, 1997 

I-   PROCEDURAL HISTORY 

New Hampshire PubaTnS r-^k (^rt,^ ^ ^ 

On April i; 1997. by Orfer No 22.S3Q rtV^-A A 
Cbnumssion gmated iaterveior status to S? T I       ^ ^ 

^^aBS^^^f^^ '•^^ph Company. 
Tdephonc Com^iS^T^ ^ Blttton Woods 

«I« cSnaaiea (S mi R V^iU1,,,,,c "^ *« Staff of 

'*-   rreedom Ring 
1 •   Fredi Look Description 



02/17/98 TUE 11:51 FAI 6178901613 

02/04/98 WED 12:19 FAX 8027488502 

C1C UUKl' 

DOWNS RACHLIN & MARTIN 000 

available to customers. Freedom Ring requests that the one year 
period commence on the date the first interconnection agreement 
is oprcational in a particular ILEC's service area. Although 
Freedom Ring's request for this relief is based upon allegations 
pertaining to Bell Atlantic, it is not limited to Bell Atlantic 
contRicts. 

2    Federal Mandate for Competition 
Freedom Ring contends that an opportunity to benefit 

from competition is mandated by both the New Hampshire 
Icgislitturc and the federal Telecommunications Act of 1996 (1996 
Act). Failure to grant these Bell Mantle customers an 
opportunity to opt out of their long-term contracts will deny New 
Hampshire residents end businesses the opportunity to benefit 
from competition, Le. to have choice among telecommunications 
providers, Freedom Ring argues that such a failure would 
perpetuate a monopoly, contrary to Congress' intent, 

3. Bell Atlantic Special Contracts Thwart Competition 
In support of its request. Freedom Ring argues that 

Bell Atlantic has removed a substantial portion of the 
tdecommunications maiket from local competition via tariffed 
payment plans and special contracts entered into in a monopoly 
envinmrnenL Freedom Ring identifies the following tariffed 
Bell Atlantic services with terms of greater than one year 
Customized Netsavcr Plan, Superpath 1.544 Mpbs Digital Service, 
Digipath Digital Service II, Network Reconfiguration Service, 
Frame Relay Service, Nova Centrax Service, Centrex I, Centrex U, 
and Custom Centrex (collectively. Superseded Analog Centrex 
Services); and Intellipath Digital Centrex Service. Bell 
Atlantic provides Centrex to 811 customers; according to Freedom 
Ring die vast majonty of the customers (94%) are bound to seven 
year contracts requited by the Bcfl Atlantic Centrex tariff. In 
addition to the long-torn tariffed services which. Freedom Ring 
argues, effectively lode up the market. Bell Atlantic provides 
telecommunications swviccs via 24 long-term special contracts, 
approved pursuant to RSA 378:18, which have in excess of one year 
to run, two-thirds of which are for Centrex service. 

4. Centrex is not Competitive 
Centrex service is not conendy competitive, according 

to Freedom Ring Centrex is essentially a monopoly local service. 
Centrex is different from Private Branch Exchange (PBX) and, 
therefore, is not a competitive substitute for it In feet. 
Freedom Ring points out. Bell Atlantic extols the difference in 
advertisements for Centrex. PBX is equipment, not a sendee, and 
no CLEC currently lias switching capability to provide Centrex 
service; PBX requires up-front capital investment and future 
investment for equipment upgrades. Freedom Ringprovides two 
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recent decisions by other state commissions which reject the 
argument that PBX is the functional equivalent of Ccntrcx and 
that Ceotrex is competitive. Memorandum Opinion, Findings and 
Order, In the Matter of the Tariff Filing of US West 
Comnmnications Inc. For Authority to Remove its Centrex Plus 
Service to the Obsolete Section of die Exchange Service Price 
Schedule and Discontinuing the Offering to New Customers, Docket 
No. 70000-17-96-279. at 17 (Wyo P.S.C. September 6,1996) and 
Order Denying Petition, In the Matter of the Request of US West 
Communications Inc. To Grandparent CENTRON Services with Future 
Discontinuance of CENTRON. CENTREX, and Group Use Exchange 
Services, Docket No. P-421/EM-96-471, at 11 (MimL P.U.C. 
February 20. 1997). 

Freedom Ring argues that die Commission's approval of 
Centex special contracts docs not mean that Centrex is fully 
competitive with PBX. Freedom Ring asserts that such special 
contracts were necessary because they allowed Bell Atlantic to 
offer services to customers who, due to their sue, needed 
anangemencs that differed from the Centrex tariff. •: Freedom 
Ring further argues that the Commission's approval of protective 
UcaUuent of Ceotrex special contracts does not constitute 
recognition of Centrex as competitive but, rather, a recognition 
that future customers for Bell Atlantic Ceotrex sendee would use 
the information as negotiating leverage against Bell Atlantic. 

5.   Resale will not Open Centrex to Competition 
Resale of Bell Atlantic Ceotxex is not a reasonable 

competitive opportunity to acquire access to the Centrex market, 
according to Freedom Ring. Paying &e contract line rate for the 
remaining term of years, even while receiving a wholesale 
discount on non-contract usage associated with the lines pursuant 
to Bell Atlantic's Statement of Generally Available Terms and 
Conditions (SGAT), will not attract customers. Asan additional 
reason for declining resale as a method of opening die Centrex 
market to competition. Freedom Ring refers to Bell Atlantic's 
failure to accurately and timely complete customer conversions 
and bOling for CLECs in New York. Freedom Ring points out that 
die ensuing inconvenience and aggravation was attributed by 
customers to the CLECs, not the ILEC. Freedom Ring asserts that 
the likely harm to its reputation outweighs the modest profits 
available from pure resale of Ceotrex. Furthcnnorc, Freedom Ring 
asserts, resale to a customer who has chosen to assume the heavy 
cost of Bell Atlantic's termination penalties is unlikely. The 
termiuaiion penalti6s are purely punitive. Freedom Ring claims, 
ahned at protecting Bell Atlantic's monopoly position: they are 
not bused on costs.; In support. Freedom Ring points out that 
Bell Atlantic seeks the identical termination penalties 
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regardless of whether capital investment has been made. The 
tennination penalty cannot represent actual capital investment in 
one scenario and payment for services rendered in the other. 
Theso heavy termination charges should be viewed as an impediment 
to competition. 

6.   The Commission has Authority to Grant Fresh Look 
The Commission's authority to order a Fresh Look for 

existing contracts stems from RSA 378:7, according to Freedom 
Ring, by allowing die Commission to review utility, rates at any 
time to ensure protection of the public interest. Passage of the 
1996 Act has fundamentally changed the public interest, making 
those contracts approved prior to passage of the 1996 Act open to 
the Commission'a RSA 378:7 authority. Freedom Ring draws an 
analogy to Commission Order No. 18,753 (July 10. 1987) in Docket 
DR 86-236, which approved Bell Atlantic's Nova Centrex Tariff. 
In thit order die Commission detennined that die new (lower) 
rates for Nova Centrex were for essentially the same service 
formorly called Custom Centrex. Therefore, rejecting the view 
that previously approved contracts were immune from Commission 
authority, the Commission held that Custom Centrex customers 
would be permitted to switch to die new rates. 

In addition to statutory authority. Freedom Ring argues 
that the so-called Mobile-Sierra doctrine permits a Regulatory 
agency to set aside* contractually based tariff even after it 
is filed by the contracting parties and approved as reasonable, 
if the agency finds that the rate is contrary to die public 
interest Freedom Ring asserts dial, because Centrex is closed 
to competition as a result of die contracts, die contracts are 
against the public interest and die Commission has authority to 
order Fresh I^ok under the NfobUe-Siem doctrine. In fact, 
Freedom Ring argues, the Commission's Mure to grant Fresh Look 
would violate Section 253(a) of the 1996 Act 

Granting Fresh Look would not violate either the 
fedcrd or the New Hampshire Constitutions, precisely because of 
die strong public interest articulated in the 1996 Art. Fresh 
Look does not violate the Contract Clause because public 
utilities* contracts are made subject to states* constitutional 
police power authority to modify the contracts in die public 
interest, argues Freedom Ring, citing Midland Realty Company v. 
Kansris City Power & Light Company, 300 UJS. 109 (1937). 
Furthermore. Fredi Look does not violate the Takings Clause of 
die 5th Amendment. Freedom Ring contends, because Fresh Look will 
not jeopardize the financial integrity of Bell Adantic. as is 
necessary to create die functional equivalent of a taking. 
Duquesnc Light Company v. Barash, 488 U.S. 299 (1989). 

B.   Bell Adantic 
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•l»«>g « Fresh Look by the fcS^Sr   i^, 

Latecoincr Competitors 

oftetmiaati^charMtoM^J.   r        ^0V1<'c*"',a>ment 

*«* o^ ^^S^^rS*11 A^ 

« ctorer^o^ ^ ^ HM,^1,ire fc8a««« issued 

"Oriertoheoo^i^^•^^^^*-. 
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tdrin^^ ^ ****** ^^'t^ an unconsUtuiional 

Elated, acccmJi^ to BcU AST 0,^ 
BeU ^^c asserts that Fresh Loftir ««i,i^ i^.     • 

****in*OTy to later entraws intoa mX ^ ^ ^^P^^ve and 

I^wdariircspccttve of competitive forces. 
2.   Ccntrcx is.Competitive 

Bpll Atlantic also atgues that disrutrtioii of 

^^    ^0n^0^fiBcU Atlantic to tcspond to 

competitive substhmes for Ccntrex in th^ fiT^/Jl     . 
exchanges rPB»-  fe «AIWZ^ J? ^ ^ of private branch 
-^uau^ra^DA;. to addmon. Bell Aflantic cites to the 
Cominission's grant of protective treato^to flS AtllL 

(1995), Concluding that Ccntrex is competitiCc. B^twT 
«jucs that the state's fundamental prefc^^^AtIantlC 

otoqtnse embodied m Part 2. Artdn^lvt,       . 
Consitmion should resukfo Ar^i?    ,?* Ncw laaaP^^ 

I^kisinapproDri^for^ti^!^   ^e.0f^mi^tio^ Fre^ 
with laioST^f^^te ^ ^^^ ^ «*ome« 

^f#1
0Pi>01^^ 0P^ the Ccntrex marli 

^ up ^^r^ri^&nsdo - 
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^ions'piStSrftriotStedto 

^onaraed by Freedom RW *££%£? ^ ^ 

wtefcrthe&ZS.rT^T^ Nosta««»y«olhonty 

Patting Fresh Lookw^^T o   A,hmbc "W" *« 
Unfted St»te(wl!r v"la?,,lK Coottoe. caaw of the 

«^P^ U^ST"6 C"ata>i<» «*W. She 
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IteU Atlantic asserts that the alteratioa of existing 
Centrex contracts >vould be the same as the ahesration of 
contracts considered in Allied Structural Steel Conmany v 
Spanoaus, 438 U.S. 234 (1978). In Allied, the Court rcjecicd a 
severe, pcnnancnt and i^lmcdiate,' change to annual funding 

i^mrements to the company»s pension fimds. Hie Court found the 
change vrauld affert ^ conqjany's continued vitality and t^ 
demonstration was made ly the moving party that the chanfie was 
necessary to meet an important general social problem. Bell 
Atlantic contends that it will suffer a similarly severe 
napai^ly being dqm^ 

Bell Atlantic fbrther argues that Freedom Ring has not 
demonstrated an important general social problem requiring 
wctcise of the siatfc's police power under that exception to the 
Contract Clause. Freedom Ring's purpose is not genuinely public, 
Ben Atlantic states; it merely serves a private interest If it 
were genuinely public. Bell Atlantic argues, the Commission must 
SMI deny Freedom Ring's request because it is unnecessarily 
harsh, as discussed in 3 above 

C   Staff 

1.   Evolution to Competition 
Arguing ftat providing telecommunications customers a 

Frea Lode at long-term local contracts would be in the best 
mtertst of New Hampshire by permitting attainment of the 

.   o^timity for coiin)etitive choice mandated by the 1996 Act. the 
Staff asserts that tte Omimissdon has authority to gram Fresh 
Look but airports-a different version than that proposed by 
Freedom Ring. Staff presents a historical perspective of the 
tekejanmunications industry, in which the monopoly environment 
which served weU for more than half a century has evolved 
through court and legislative action to a pnxompetition 
environment. Staff points to the New Hanqwhire legislature s 
passage of RSA 374:22-g in 1995, granting the Commission 
authority to approve competitive provision of telecommunications 
services within Bell Atlantic s fianchise territory. The 1996 
Act went further, according to SlaS, mandating an end to 
monopoly structure in the mdnstry in order to provide 

SSS^ ******** ***** sector deployment of advanced 

MtJiJ^ZTj^• to ^^ Fresh ^ Without advancing 

^%^^I^ ^^ ** **level ********<* faced Jy BcU Atlantic's Centrex service is not enough to preclude 
Fresh Look. 

3.   The Commission has Authority to Grant Fresh Look 
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The Commission has authority to grant Fresh Look even 
vathout express statutory authority under STSTSSF 

safcrc of puhhc utiJitics as agencies of tfaeltT^^T 
t^fit a j^lic commission, 1^ ongoii^ ^^^ 

Sr^^^^5^- ^C0"^^ therefore, has 
Sr^?^ 2 ^prove existing contracts of regulated 
enht.es, jjst as the New York Public Service cSSTdid in 
Natonal Fuel CSas Distribution Corporation v.^^d * 

«nnorfJ^aiBUCSfirStthat8rantineaF'«hI^k 
^^9^ not ^la^ ^ cc^rtitntion s C^ntrect Clau^ 
^^ ^I^k is not a substantial hnpainnent of 
S^S^ ^ A^ 5 custom^IcoS fa ^ 

a regolaiedemity. has no reasonable expectation of usine 
co^^ed into in the mon^K^Ll off 

mnux.   ^r^ ^ Look ^ amount to » substantial 

^^n? ^^ ^ ^^ **>&*** Police power 
«oq>Uon to the Qmtra^ Clause. Staff notesftc sMW 
CT^X^ ^^^^^ Commission of Ohio 

^tl^ "F0*"** ^ch ^^ to only a subST 
n^comracts for a limited period of time the first time a new 
^^^.^localoxchai^emaikeiiaavaSS^ 
^ state s ixihce power v*ich has been delegated tofe 
^r^- Using the police power to grSl^ok ^ 
appropnatc. Staff contends, because fostering conmeritiTt 
^conmmmcations is a dgnificam a^SS^se 

^^ as requncd ty case Uw mtcnwtiug the po^a^ eroepoon to the Contract Clanse.       ^ ^"^ "^ P011** P<wer 

^ntin.?6 wC0. afticutacd ^ Intimate state puipose in 
^og Fresh Look in its July 1997 order Woviigl^ook 

Ss^'s.rof ^"^ ^ ^opmXr4SSitr mancet m CMuo, providing an incentive for new cnhai^^L 
m a ajaAer ^hicfa would otherwise be ^^^e^T 
given that the ILECa boM i nno/ ^ .u   ,:iJr

i
aimf,1K to «*» 

<•» mos. hM^S^^^T^ *« "«"»V of 9«i/4 *j.^       T    CU5Iomers are locked into long-term contracts 
^ fiivmg end-usefe the opportunity te take ad^ 7^ 
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competiuve choices at the vwy bcgimui^ of compedtion-a 
comerstoiwofthe 1996 Act Staff argues that the same public 
P^se exists in New Hampshire and authorizes the Coininission to act. 

To demonstrate the validity of the public benefit 

^^tfT^iT^ Flts,lLook' S^P^ems economic 

IM,!^ ^ .St8ff ^ ^-^ that economic theoiy      ^ 
vahdates the legitimacy of the public purpose excise of flic 
^hw power cxccptioii to grant Fiesh Look. In addition. Fresh 

benelite of competitive parity, enabling rival finns to iply 
ajoufih pressme on each other to prevent colhisipii andto 
aUocate resources efficiently, thereby causing prices to reflect 
costs, according w Staff. 

4.   Staffs Proposal for Fresh Look 
Staffproposes a narrow Fresh Look opportunity 

«miroimg that approved by the PU<^, limited to contrarts whh 
^e to two years remaining in the term and to a period of 180 
days after verification that the first interconnection 
a^imuSntisopeiaiioliaiintilf.ILEC.Ssenrjceterrit       In 

order to implement a Fresh Look opportunity, a customer would be 
ra^ to pay Bdl Atlantic tcrminadon charges antoimtmg to 
toe ihffecnce betwisen the amount already paid as a result of the 
long-totm contract and the amount the customer would have had to 
pay in a contract entered into for the term actually used, olus 
interest on the dififcrcnee. at the prime rate.        /uaw'P,w 

DI- COMMISSION ANALYSIS 
M•, n ^V?"*?*6.fOT ,ocal change competition, which the 
New Hampshire Legislature presaged in July 1995 and the 

M^^^ 
A<t0S 19?6 P•**•* * februaty 1996. have 

reqtmtd that we rtfconsider and reform the telecontau^ 
mdusay existent with those dedsions. In the instant docket, 
w are called upon to examine whether customers undeMMTtenn 
co^ w^ BeU Atlantic shouM be given an opS^^11 

x«^»uxi^ those comracts in a competitive enviroim^ 
Long-tenn contracts entered into when a monopoly is in 

^canluive the effect of locking upamarket for an^^ 
pmod of tune and m some cases can prevent consumers fiom 
obtaining the benefits of a competitive local exchange 
amre*mienL In the instam proceeding. ^ find that the Centrex 
^to « not and wm itot be folly competitive for many yearsll 
tttS^""11101008 Iong"tc,m c<Mltracls cxecuted 'm a tto«>poiy 

We arc pcrauaded by the lacts put forth in data 
responses finm BeU Atlantic attached to Freedom Ring's Opening 
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S^f ^ ^ "^^ ^e ^ Free^ni Ring, that PBX Is not 

?^a -^tTIX.^1 ^^ -^ve L^d that 
^ •   l f11*611^ substitute- for Ccntrw. We remain 
convjnced that ahhongh PBX can sabstituie fot cL^Sc^i 
glances, xionetWess. it is not a ^^^ 
LiKewis^ we granted protection of Bell Atlantic Centi t* ^n-i 
^^ infonnation for sevc^ n^ns. iS 
a^flrty of PBX and Bell Atlairic s neST^ • fo^ 
^oie^ fi^n, obtaining a Imgaidng advanta^^ 

cowtrtote a holding that Centex service fe^foS^W 

^.^^ yet to hold that aiqr local telecon^S' 
^« folly co^etitivc. Moreover, the exto^lT^ 
^rous lonj^tcnn contraos agnificantly impairs thel 
developmemofafiillycompesifiveinarkrt. 

^p^on of competition, we find that BdUtlantic Latent 

S^S^TJr.!?1^ ^iirelcva,,t to ^ dditeations. 
out cl^on is mlended to prowde an opDortunhy for 
^^toflou^nottopnrishBdTS^past 
^^^y^ami^^tiv.oonse^nceiSAa 

ZJ^n/S     to ^ ^ 'J^^ity. BeU Atlantc is not 
depnved of *e reasonably anticipated benefit of its baigain. 

F^ r^!     ^have ^^^ to ^^ such«r 
fi^^i3,p0t?my• ^ ^^ingly argued in the 
** by Freedom Ring and Staff. Ouri^Jg^^ 

^^fP^^hasbeendetennu^hyconJ^^ 
comnwaons applymg the Mobile-Si«ni doctrine. Aslrlit^ ;„ 
our orfer in To^ of Deny. 77 NimicTn^) ^kL^"1 

doe^ne prides that a contractuaUy ^^^^^^ 
^ffledl^ the contractile parties and an^ov^ by i 
^>2 agency, may be set aside if thc^WlSfl finds 

f^^^^^*• ^^Sie^doctrinc. demerge, 

^1^ ^ utiUtib. ^ch sought to increase nnilateLy the 

Pa^rC^miss,o^ constructed a "public interest" standard by 
^^ra«^^y can determine whetl^ a pStoa 
dr;s^^rto

ontsobii^ ^MOS^ 
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reprcsent(s) fte U. S. Svpnme Court's attemiit to 
strike a balance between private contractual rights and 
an agency's regulatmy power to modify contracts when 
necessary to protect the public interest 

Northeast UtOMes Service company   v. Federal Energy 
^1^ Commission^ 55 F.3d 686. Util. L. Rep. p. 14.041 (1st 
Cir. (995) (Northeast H). Discussing the public interest 
standard on Mol^e^icna. the Court explah^ that the doctrine 
was Jormulated in the context of a low-nrte case. According to 
the Court m Northeast II. the Federal Power Commission's sole 
concern was 

whether the rate is so low as to adversely affect the 
public interest - as where it might impair the 
financial ability of the public utility to 

unduly discrS^^"'^^^^5^- excessive burden, or be 

Northeast 11 at p. 691. However, that definition "was not and 
oould not be an across-the-board definition of what constitutes 
ftepuhhemtenat in other types of cases." Northeast II at p 
692. The Northeast U Court thus rejected a restrictive 
mtopretation of the Mobile-Sierra doctrine, one which would 
limit the public interest to a "law of the case" q)plication, 
i-c, only to low-rate cases. Instead, the court found that the 
Mobile-Siena doctrine allows FERC to modify the terms of a 
pnvaie contract when the interests of third parties are 
ftreaicned. The Northeast H (tort refened approvingly to a 
ducusaon of the sweep of the Mobile-Siena doctrine in 
Mississippi Indus, v. FERC. 808 F.2d 1525 (D.C Cir.). cert, 
denied 484 U.S, 985 (1987). There, the Court concluded that 
contr^ remam fulfy subject to the paramount power of the 

K^srto mo^ti^whOT neces!^ 
We are satisfied that the Mobile-Siena doctrinfe 

applies to this case and that, according due weight to the 
certainly of die contracting process, the public interest would 
be harmed by the continuation of these long-term contracts if a 
party to any of the contracts wishes to take advantage of a 
competitive telecommunications opportunity. 

We find that exercise of our authority by granting 
Fresh Look will not violate the Contract Clause of either the 
federal or the state'eonstitutions. Given our finding that the 
Centrex market is not Mly competitive, wc are not convinced by 
Bell Atlantic s arguments that a substantial impairment of 
contract has occurred. As m Energy Reserves Group, Inc. v 
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Kansas Power & Light Co.. 459 U.S. 400 (1983).. ^ the Court 
found no substantial impaiimeiit of contract. BcU Wtlahlic 
oFJKOes m a heavfly regulated mdu^ 
subject to state tcstriction. Nor are we convinced Sat the 
Cortract Cause prohibits exercise of the police pe. ret exception 
to the Q)^ Clause m order to meet tl» importalit national 
purpose ofthe 1996 Act The 1996 Act is Sti^ our 
analysis. Comraiy;to the situation in the electric iiilustiy 
the td^rnmunic^ons industry is sul^ett to a Coife^inaUy 
S08^1?8^" Acc0R^y.ev^ ^thout a^ authority 
^ m 378:7. we have authority to grant a Fic^ Ixxjk. under 
the jwhec JXWCT cxcqjtion, to advance the toiK^public 
pohcy expressed in the 1996 Act to advance oompc|tition. 

Tte^cc power exertion dictates that "ie Connact 
C^ prohflntion of any st^ law inyairing the obligations of 
contracts must be accommodated to the State's inherent police 
pewer to safeguaidifae Wtal interests of its people.? Id. at 
410. The police power exception aUowsimpainneit of contracts 
v*en the state hasia significant and legitimate public purpose 
and where the adjnstment of parties' rights and res^Udbilitics 
is i^pnate to Ac pubUc purpose and based t^wJ reasonable 
conditions. Allied Structural Steel Co. v. Spannausi 438 US  • —————» uM.wt v^j. v. gpaiiiiaua 

234 (1978). This exception was relied vpoa by the 
stated when denying rehearing on the issue: 

PUCO. which 

...(A)dqption of this fresh look opportunity which 
applies to only a subset of ILEC contadts for a limited 
penod of time the first time a new cntrU enters the 
local exchange market is a valid exercit of the 
state's poUce power which has been delegated to the 
Commission. 

S^H1?*" ^ Comiaission Investigation Relative to the 
Establishment of Local Exchange Competition and bther Competitive 
Issues. Case No. 95.84MP-COI. Entry on Rehearing. NovembT?. 

The limited Fresh Look opportunity we will grant is the 

^^^ended ^ Staff aiKi based upon the Fr^ I^k granted by 
PUCO, T^ opportumty ^hra only to those longfcm contracts 
wimmcrc t^ two years remaming at the date the Commission 
vwfies the fct mtetcoimection airangcmcnt is opttational 
within a specified geographic market, for Bell Atlaltic local 

^^^^S^ ^ ** ^ tiu* time they Ue entered 
mto s^ to ^ective competition. The two years remammg 
m the term of a long-term contract shall be exclusive of 
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mdudrfm the FresH Look opportunity. S^TA^I ^ 

,,,^"f^r,Pf*»"«l>««t«fcr«»a.^ 
wc enyjhasiZB that the'FjeAI^nirn^•^,-*..;.  . 

to ^ Ben Atlantic custc^'^^^^^^ 

Atlantic, Ottr^roval of aFreshl^kc^^^f!"^ 

competitive alternative ofifcr. -"waooqandc 

beK^ »!? F^^ ^PP01^^ ^ ^ ^ WO days- Wc believe fius p^vid^ adequate time for a customer whoiVa 
^T^ to V^^ ^^^ to con^lete ^Iva^^n of 

tode whether to t^ke service from a competitor. Thecustam~r 
^^X^^^ ^^ ^petiS oS 
^ of r^ ^ servkes against the costs, di^ssed beW 
of terminating its contract with BeD Adantic.^^        * 

^e ^^ Fre«toni Ring s aigmncot that a fiill vear 

W Bdl Atlanhc s argument that«, w^Tof tZrtmiT 
^d be gran^ in ordCT to pnxhide diserinrinati^ 
^omers to New. Hampshire. Granting a reasonTe^S of 
tme fer customers to understand and a<Jnp^7S^k 
^touty wJl p^de relief from an aJcompX^1' 
TTn£Z mBn^ ********** «nd nairowl/S so as 
^ofend constitutional principles. Althou^^l^ 
^^ not in^ a My con^etitive local irk^U^ 
J^-e rt is anothctnecessaiy step to fecilitatc the 
development of a fiiUy competitive local market   We will nnt 
P^^to^e the time within which S^ ^ ^ ^ 
St^lt^ t! ^'^ W fost^ ^ ^vironment 
Look opportunity may motivate cornnetito^TrTf^ '«" o^rresn 
^^teinNewLnS^r^ to^Cff0nSt0 

date that^ r!i^ ^ ^^ 0pp01^^ ^ t^gin on the 
^l^&e Common verifies. Iv separate onl«Xt a competitor is operational within a criwn VL^, u-; 

to*** propounded by *= PUC^^J^L^ 

^St S^^ ^f """"vJ^. J^JlL on 
nievntii the Coannsaon.O) an executed, approved 
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intereonncction agreement or the ability to purchase out of 
another CLEC $ schedule for providing basic local exchange 
senate and (4) eompletion by the new entrant of its fireT commercial call •""wiusiirsc 

We wish to make dear that the feet that a carrier is 
PI^Uo^ for jnnp^ of qualiiying for Fresh Look docs not 
^^y mi^ that Bell Atlantic has met the conditions !« 

different ttqmremcnts that must be satisfied by Bell Atlamic 
*r*u.    ^•fookoPPott,milyis«rifi8tted only when iu 
ofthocnteriahstedhavcoccuncd. We wfl direct staff to 
develop an pwopriate notification form by which a competitor 
^ruMifytte Commission of its operational status for 
venficauoa Staff shaU verify that a competitor is 
phonal cjpeditiously. We wiU also order Bell Atlantic to 
identify and file wife flzc Commission the name and address of a 
^^^ to ^m all Fresh Look inquiries should be 

TWI A**?* 
tilM «» &« Rf«h Look opporumiQr opens. 

BeU Atlantic mmt notify all te contrect customers thro^tout 

im^sb^ contam^ n^'rements ly which a contract 
qualdies for the Fresh Look opportunity, as wdl as the feet 

mat tommanon CIHISCS. diffam than those 
contort, wfll appfy. In additicm, because the Commission has an 
tatetst m seeing tt* competition develops to the maximnm 
extern, m order to advise customers when aFresh Look 
ORPOrtunity arises, we wm issue press releases to medU outlet 
mdpoa information concerning Fresh Look on our Website. 
Cajpe&iors marketing to long-tenn contract custoraen shaU 
^o^^tte termination formula outlined below. FinaUy, 
^^ ^ of this ord« unta we verify fl^ a con^petitor J 
^Uonal withm a given geograpWc area, we will require BeD 
AQauac to notify customers with whom it negotiates a contract 

£ Sif*^ f"**5 m ^ Frcsh Look on****** ** 
-.u ia £ cfto^er choosing to terminate its long-term contract 

-KhBell AtUntic will be subject to terminationdS^T 
ammmt equal to the price the customer would hawplid for 
^^     C^T ^ ^^ a ^ offerine ^ ^ I«igth 
Of toe tlw omtraa I^ actuaUy tun. minus t^ amount thT^ 
o^mner has actuaUy paid Taking for example a customer whose 
fi^ ye» long-tenn contract has already been in effect for three 
ycai^ flic contracting patties shall establish the price that 
^^d have been charged for the sendee ba.cd upon a hypo^^ 
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three year contraa. BcU Atlantic would then subtract ihe 
^mt the c^mer had abeady paid and eonipute interest on the 
diflerencc. The goal is to put Bell Atlantic in the position it 
would haw been had it entered into the shorter contract. We 
direce staff to meet vdth any interested parties and to propose 

rtwSL      1998 a 3PedfiC methodoIoSy to ^^Ifch this 
1^ as a result of these negotiations, the customer 

remains with BeU Atlantic under a newly negotiated special 
contract, it must be submitted to the Commission for annroval 
purcuant to RSA 378:18.b. Further, as in Ohio, the Cession 
^ oversee tte tenmnation charge process and review disputes if so requested. ^ 

Based ipon the foregoing, it is hereby 

.O^ERED, that the limited Fresh Look Opportunity 
described herein is GRANTED; and it is "—      J 

FURTHER ORDERED, that Bell Atlantic shall provide the 
Conumssion the nine, address, and telephone number of the person 
or persons to whemi Fresh Look inquiries shoiUd be directed; and 

FURTHER ORDERED, that Staff ahaU develop an 
appropriate notiflcation form for use by a competitor seddne to 
open a particular market to Fresh Look; and it is       ^^ 
Kv r     ^"^ ORDERED, that Staff and any other party propose 
by Jamiaiy 15, 1998 a methodology for calculatmg temunatUm 
charges. 

By order of the Public Utilities Commission of New 
Hampshire this eighth day of December, 1997. 

Douglas L. Patch Susan S. Geiger 
Chainnan Commissioner 

Attesied by: 

Hiomas B. Getz 
Executive Director and Secretary 
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DR 96-420 
FREEDOM RING, Li.C. 

DISSENTING OPINION OF COMMISSIONER ELLSWORTH 

co^^dSS^T1- ^eI^^^^-Sieaa doctrine applies. I 

balancing the competing interostt of the sanctity of private 
contract venms Thepubfic interest of encouraging competition. 
The customers of these special contracts and long-tenn contracts 
pursuant to tariff itquiicmcnts knew or should have known that 
oompemion in the telecommunications industry was imminent. 
They presumably weighed the risks of entering into long-tenn 
cemtracts against the benefit of immediate lower rates. Idonot 
^ that Aese same parties ahould now be given an opportunity 
to revoke the amtract merely because competition now £vides an 
J^^ ^yufcr of the service and an oppommity to get a 
better deal. Our society's traditional emphasis on the stability 
of contracts weighs more heavily with me ftan does the current 
momenmm to compel competitive entry as soon as possible. The 
^ ^ fe majority protects by qqttoving Fresh Look, seems 
to m«-to less ^u^us to the public interest than the damage 
inflicted on stability of contract. 

•     a  I^fo?'iinmyoPini<». «Jy Parties to contracts 
agned after the date this order issues should be given a Fresh 
I^k opportunity; parties who dgned comracts prior to that date 
^ould not be giv^ a Fresh Look opportunity. By this means, 
BeU Atlanne wouW know that any party entering into a long-term 
con^ct wiU be given an opportunity to withdraw from th^ 
contract at the time the Fresh Look opportunity begins. 

JalsocannotjoinmycoUeagucsinthelieatmcniof 
newly negoti^Bell contracts. By this order, a customer who 
tonmato a B^con^ in fevor of a competitive o^ 
be reqmr^ to hnng that contract before the^mmlssion for 
approval, bm a customer wte terminates a Bdl contract for Ae 
express purpose of renegotiating with Bell Atlantic must obtain our approval. ~*-**.««aui 

t^t.,, ^ ^^ fiC,lWm n0t ^ ^^ ^^^ ^ be 
treated AffCTcnUy depending on the provider of senrice. My 
remedy m the spirit of competition would be to allow all 
contojc^ no matter who provides them, to become effective 
wrtho* PUC review   However, my reading of RSA 378:l8-b 

Uwted the same, and must rccdve that review. I would so 
order. 
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Bruce B. Ellsworth 
Commissioner 

December 8, 1997 

Attested by: 

Thomas B, Gctz 
Executive Director and Secretary 
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Re 
Al 

cfceVP, 
i/V3 

M 9M20 niEElX)M l^G COMMUWCABONS LLC 
Qpex^ed:   1^6 PeU^ guesting ^•^£ion 

Require That Incumbem LECs Provide Their 
Customers With a "Fresh Look" Opportunity 

11/18^6 To •aomasB.Cktefiom Eric J.Branfinan.Elq  SvddlerA 

Petmoa of Fneedon, R^ CommudcationrL.Sa 

L^lt^M n^' S0tt,IlliSSi0,1 ^^ ^ ^^bent J.fcCs Provide Their Customers With a "Fresh Liok" 
Upportmuty. . 

^^^tf^r ^f ^ a P16116^ conference on 
nSfli?!, ^ V0'00 ^ «1*hich ^ «"* party 
wm^ovide a prehminaty summary of its poshton^dA 
Kgarf to the Pctmon and the appropriate rokofithc 
commission. 
Publication Date:  1/17/97 
Affidavit Due: 3/18/97 
toervenor Status: 3/13/97 I 
Objecting to Intervenor Status: 3/18/97 \ 

^^W S B- ^f*? ^ '• ^ ^ "ehua.y ,0. 
L^n•^ "ltfB<1^ of^Itoion ta BUNION LEADER on January 10, 1997. i 

^^LM^r; B: ^^ ^ ^ Sa^ 4 ^ March 10, 1997 enclosing MCTs Motion to InterveneTj 

03/I2/9llL- T ^' SH,,7Cr' ^ ^ 'Ih•* B. oi dated your 
^«m To Intervene will be addressed at the pt^cS 
a.nference on Mardi 18.1997 at 10:00..       preacaniJe 

^%^^^red ^^•^Mdl.Bretton 
M oods, a^ h^NEX are granted fidl intervention in this 
case; and it is FURTHER ORDERED^Tl^Si 
Piticednral schedule delineated is appx^L      T 

C CoyicerA/Ac 

"^ Mi-; 

First Round of Data Requests 
from Freedom Ring to NYNEX 

Data Requests from MQ, Btctton 

March 27 
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Woods, Staff and OCA toiNYNEX April 16 

Data Responses from NYNEX to all requests    May 14 

Second Round of Data Requests 
from Freedom Ring to NYNEX May 28 

Data Responses from NYNEX June 18 
j 

Technical Session July 11 

Brief due from Freedom Ring July 30 

Brief due from other parties! and Staff       August 28 

Reply Brief from Freedom Ring (optional)      September 12 

Commission Order anticipated October 6 

04/28/97 Transcript of hearing held on March 18,1997 

05/15/97 To Thomas B. Getz from Victor D. Del Veccbio. Esq. dated 
May 14, 1997 enclosing NYNEX s Motion for Protective 
Treatment 

OS/15/97 To Thomas B. Octz from jVictor D, Del Vecchio, Esq. dated 
May 14, 1997 enclosing NYNEX s Responses to Freedom 
Ring s First Set of Data Requests. 
CONFIDENTIAL 

06/02/97 Nisi Order No. 22,615 issued, ORDERED NISI, that NYNEX s 
Motion for Confidential Treatment of the Responses to the 
Data Requests enumerated above is GRANTED; and h is 
FURTOER ORDERED, that Data Responses containing similar 
information shall be similarly treated; and it is FURTHER 
ORDERED, that this order is subject to the Commission s 
on-going rights in light of R^A 91-A. should 
circumstances so warrant; and it is FURTHER ORDERED, that 
pursuant to N.H. Admin. Rules. Puc 1601.05, the 
Petitioner shall cause a copjj of this Order Nisi to be 
published once in a statewide newspaper of general 
circulation, such publication; to be no later than 
Jiine 9, 1997 and to be documented by affidavit filed with 
this office on or before June 16, 1997; and it is FURTHER 
ORDERED, that all persons interested in responding to 
this petition be notified that .they may submit their 
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commcatts or ffle a written request for a hearing on this 
matter before the Commission no later tiwn June 23 1997- 
and it« FATHER ORDERED, that any party inte^tcd k 
nsponding to such comments or request for hearing shall 
do so no later than June 30.1997; and it is FURTHER 
ORDERED, that this Order Nisi shaU be efifecdve July 2, 
1997, unless the Commission provided otherwise in a 
s^plcmental order issued prior to the effective date. 
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06/12*7 To Thomas B. Octz horn Morton J. Posner dated June 11 

Tl7r^(^gm^<^ttf^blicalionin ^ UNION    ' 
LEADER on June 6, 1997, 

07730/97 Jo^omas B- GetZ from Morton J- PosQer, ^ dated My 
29.1997 enclosing on behalf of Fnjedom RIM 
Communication. LX.C., Opening Brie£ 

07/31/97 To T^rnias B. Getz from Morton J. Posner. Esq. dated July 

30,1997 enclosing Freedom Ring Communicaiions. LX.C. 
"Ui^BTOotly included an unsigned signature page i*ith 
its Bnef filed today. 

08^5/97 To TWB. Gett from Scott A. Sawyer, Esq. dated August 
22.1997 please withdraw my name a counsel for MQ and 
should U reewvemg the Entiy of Appearance of Alan D. 
Mandl, Esq. 

?/^J^"56 ^ ^ ^^ of APP63"^ of Alan D. 
Mandl. Esq. on behalf of MCI Telecommunications Coip. 

^^QI? r11101112!?' GeIZ fr0m Jamcs Monahan d^ August 19. 
1^7 I am writing to request that my name be added to the 
service list 

08/27/97 To Thomas B. Getz from Richard C Fipphen of MCI dated 
August 27. 1997 regarding a Petition of Freedom Ring 
Communications requesting that the Commission require 
that LECs Provide Customers with a "Fresh Look" 

08/28^ To Thomas B^CSete from Victor D. Del Vecchio dated August 
28, 1997 dated August 28. 1997 enclosing NYNEX s lesponsT 
to the petition of Freedom Ring Communications 

08/28/97 To Thomas B. Getz from James R. Andenon, Esq. Dated 
August 28. 1997 cnclosmg Ac Office of Consumer 
Advocate s Comments 

08/28/97 To TtMnas B Gete from E. Barclay Jackson dated August 
28. 1997 enclosing Staff s Brief. 

08/28/97 To Thomas B. Getz from Victor D. Del Vecchio of NYNEX 

petition of Freedom Ring Comnmnications 
CONFIDENTIAL INFORMATION IN COMMISSION FILE 
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09/12^7 To Thomas B. Getz fiom Monon J. Posner. Esq. dated 
September 8, 1997 enclosing Freedom Ring Communications 
L.L.C. Reply Brief. ' 

12/08/97 Order No. 22,798 issued ORDERED, that the limited Fresh 
I.ook Opportunity described herein is GRANTED; and h is 

nama J^TH^^RDuERED' ^ *" Atla,Itic " Provide *e       Commission the name, address, and telephone number of the ^ui^va mc 

Look inqairies should be **** 0T ^^^ * ^^ Flesh 

ORDERED, Aat Staff shall directed; and it is FURTHER 

form for use by a deVelop ^ VPtopnate notification 

Particular market to Fresh competitor seeking to open a 

ORDERFD. that Staff and any other ^ ^ ''" ¥U*THEK 

methodology for P8^ P"^36 by Januaiy 1S- ^98 » 

DISSENTING OPINION OF COMMISSIONER aSTORS^011 ChargeS' 

01/15/98 To ITiomas B. Gets fiom E. Barclay Jackson. Esq. dated 
Januaiy 15, 1998 attached is a memorandum(CONFIDENTlAL) 
from Thomas Lyle. Staff requests that the Commission 
erant a one week extension of time for Freedom Ring and 
Bell Atlantic to comment to the Commission on Staff s 
memorandum, 

01/19/98 To The Parties from Thomas B. Getz dated Januaiy 19. 1998 
Staff has shown good cause for extension and the 
extension will not will not unduly delay the proceedings. 
The Commission has decided to gram the request to extend 
until Januaiy 22, 1998 the filing deadline regarding a 
proposed method for calculating termination charges. 

01/22/98 To Thomas B. Getz fiom Eric J. Bianfinan, Esq. Dated 
January 21, 1998 suhmitting response to Commission 
Staff s January 15, 1998 Memorandum. 

01/22/98 To Thomas B. Getz from Victor D. Del Vecchio, Esq. dated 
Januaiy 22. 1998 enclosing Bell Atlantic s Comments 
Regarding Terminaxjon Liability. 
CONFIDENTIAL ATTACHMENTS. 
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01/26^8 To Thomas B.Getzfiom Eric J.Bianfinan.Esq dated 
January 21, 1998 submitting respoose to CouunSon 
Staff a January 15, 1998 Memoiandum ttgarfing a proposal 
^dology fo, calculating fresh Look SLST 
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STATE OF NEW HAMPSHIRE 

PUBLIC UTILITIES COMMISSION 

Docket No. 96-420 

In Re Petition of Freedom Ring Communications, L.L.C. 

LRCsXv^nVhhatrhGfOmm,SSi0nReqU,rethat,ncumbent 
LRCs Provide Their Customers with a "Fresh Look" Opportunity 

jmiEX'S RESPONSE TD THP P^rm^K, ^ rRrrnQm^ 

Victor D. Del Vecchio 
185 Franklin Street, Room1403 
Boston. MA 02110-1585 
617-743-2323 

Counsel for NYNEX 

August 28,1997 
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rgtes, for example; the Company relied on its right undar the contract terms 

to recover its investment over a longer period of time. If the duration of 

these contracts Is; simply wiped out by action of the Commission, without 

any provision made for NYNEX to recover its substantial investment costs 

either through enforcement of the termination fee clauses ior allowances for 

recovery of capital investment and lost compensation. NYNEX will suffer a 

constitutionally impermissible taking of Its property. 

VII. RESALE OF SERVICES UNDER THE TELECOMMUNICATIONS ACT 
PROVIDES COMPETITIVE ACCESS TO EXISTING SPECIAL. 
CONTRACT: AND PAYMENT PLAN CUSTOMERS 

The Telecommunications Act of 1996 affords a competitive provider 

the opportunity under § 251(c)(4) to resell service to an existing NYNEX 

customer, while still maintaining termination liability that the customer 

previously negotiated with NYNEX. The resale opportunity is provided 

through two alternatives. The first is to allow a competitive provider to 

assume the special contract or tariff payment-plan agreement of a NYNEX 

retail end user, soi'long as the provider, through resale, assumes all terms and 

conditions of thei agreement, including its length. Accordingly, no early 

termination of thetagreement arises and no penalty Is paid. 

Irr the case of a Centrex contract, for example, the competitive 

provider would pay the contract line rate for the remainder of the term but 

would receive a wholesale discount on the non-contract usage associated 

60 
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,      with the fines.  The amount of the discount on the non-contract usage will be 

determined in accordance with the standard discounts associated with the 

underlying services set forth in ISIYNEX's proposed Statement of Generally 

Available   Terms Jand   Conditions   (SCAT)  filed   July   11.   1997,   Resa|6 

§ 6.10.5.3.1, Discounts to Underlying S^rwr^  Docket DE 97-013. 

The secondjresale alternative is for the retail end user to terminate the 

contract and pay ?ny termination liability to NYNEX as required by contract. 

Concurrently, the competitive carrier would be eligible to request that NYNEX 

provide a resale price quote for a new. contract to the relevant customer, 

subject to a wholesale discount. The amount of the discount would be 

individually determined based on the Company's avoided cost in respect to 

the nature and cohfiguration of the services provided under special contract. 

Sge NYNEX's SG>AT. Resale, § 6.5.3.4. Soecial Contract Prising   Docket DE 

97-013. : 

In its Brief ^nd Petition, Freedom Ring fails to mention its resale rights 

under the Telecommunications Act.  Rather. Freedom Ring argues that since 

NYNEX has signed some customers to special contracts for Centrex service, 

new entrants such, as Freedom Ring "are utterly unable to compete for this 

business today," .-Freedom Ring ffriRf at 6, and that 'a new entrant would 

have to price Centrex service virtually below cost for a NYNEX customer to 

be willing to terminate Its NYNEX service, incur termination liability, and sign 

up.with the new entrant."   Freedom Rliy? HnW at 7. 

61 
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Freedom 'Ring's   arguments   are   unfounded   and   will   result   in 

unnecessary  confusion   in  the  marketplace.1B.    As   illustrated   above,   a 

competitive provider can resell an existing Centrex special contract and pay 

the contract line rate for the remainder of the term, while receiving the 

wholesale discount on the usage associated with the lines.   In addition, the 

competitive provider will incur no residual charge or penalty upon its resale of 

the contrect.  S^e NYNEX's response to Staff data request 1-2. appended as 

Attachment 8,19 

The resale alternatives for new entrants allow NYNEX to meet its 

responsibility to:its ratepayers and shareholders, while also balancing the 

interests   of  competition.     This   will  ensure  that  any  existing  payment 

schedules  continue to  provide  recovery of capital  investment  and  non- 

recovered   expenses,   specifically  incurred  on   behalf  of  the  cost-causing 

customers, that would otherwise be lost from premature termination of the 

contracts.   Additionally, in cases where recovery of capital investment is not 

an issue and the Company has provided competitive services at less than 

tariff rates to ensure a revenue commitment from customers, termination 

liability provides Appropriate compensation to NYNEX for services rendered. 

IS 

13 

7^Z tor2/^nowled9es.as much whBn k obsan'es ^ "F"*d°m *'"9 rs sensitive to the perception that a fresh leak period of any length will create some 
level of confusion in the marlcatplace.- Freedom Rino Hri./.r p 90me 

A nominal non-recurring charge associated with transfer of the Centrex system 
would apply to cover administrative expenses.  See NHPUC No. 77  Part M 
Sections 8.4,1 and 8,5.1.   ' 

62 
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given the applicable tariff rates for the lower volume of usage that the 

customers in fact used.    In either event, such result is entirely consistent 

with   the   Legislature's   directive   In   RSA. 374:22-g(ll),   authorizing   local 

exchange competiition among telecommunications providers, that: 

In determining the public good, the commission shall 
consider the interests of competition with other factors 
including, but not limited to, fairness; economic 
efficiency; universal service; carrier of last resort 
obligations; the incumbent utility's opportunity to realize a 
reasonable: return on its Investment; and the recovery 
from competitive providers of expenses incurred by the 
incumbent ^utility to benefit competitive providers, taking 
into account the proportionate benefit or savings, if any, 
derived by the incumbent as a result of incurring such 
expenses. 

Toll, Centrex and private line services are competitive. NYNEX has 

committed to making its existing and future contracts for such services, 

among others, available for resale. See discussion above and NYNEX's 

response to staff data request 1-7, appended as Attachment 8. No need 

exists for the Commission to impose a "fresh look" in New Hampshire, 

tipping the balance of interests against NYNEX contrary to the spirit and 

letter of RSA 374.:22-g(ll). In light of its opportunity to compete for these 

customers through resale of NYNEX services. Freedom Ring's claims ring 

false. 

-S3   - 
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VIII.    CONCLUSION 

For the reasons stated above. NYNEX respectfully requests that the 

Commission deny the Petitioner's request in its entirety, thereby respecting 

the contract rights of all parties and allowing competition to continue to 

develop naturally in the State of New Hampshire. 

Dated:  August 28, 1997 

13879 

Respectfully submitted, 

New England Telephone 
and Telegraph Company 
d/b/a NYNEX 

By it^ttosney, 

Victor D. Del Vecchio 
185 Franklin Street. Rm. 1403 
Boston. MA  02110-5185 
(617) 743-2323 
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STATE OF NEW YORK 
PUBLIC SERVICE COMMISSION 

Case No. 

Complaint and Request for Emergency Relief 
of CTC Communications Corp. against New 
York Telephone Company d/b/a Bell Atlantic- 
New York for Violation of Section 251(c)(4) and 
252 of the Communications Act of 1934, as amended, 
Violation of N.Y. Pub. Serv. Law § 91 and 
Violation of Resale Tariff P.S.C. No. 915 

MOTION AND MEMORANDUM IN SUPPORT OF 
MOTION OF CTC COMMUNICATIONS CORP. 

FOR EMERGENCY RELIEF 

Petitioner CTC Communications Corporation ("CTC") filed its Complaint simultaneously 

herewith and seeks relief from New York Telephone Company d/b/a Bell Atlantic-New York's 

("B A-NY") newly instituted practice of charging termination penalties to customers that wish to 

have their service agreements assumed by CTC from BA-NY, on the ground that BA-NY's new 

policy is anti-competitive, discriminatory and illegal and threatens CTC's entry into the local resale 

market in New York. Complaint and Request of CTC Communications, Inc. for Emergency Relief 

("Complaint"). 

CTC seeks emergency relief because of the threat to its continued business operations 

engendered by BA-NY's illegal conduct, which is destroying CTC's ability to compete in its 

targeted business market for resold services under contract. BA-NY's new policy affects 60% to 

70% of the medium to large business market. In essence, BA-NY is carving out an exemption to its 

resale obligations under the 1996 Act. 

FACTUAL BACKGROUND 

CTC is a competitive local exchange carrier ("CLEC") reselling BA-NY's service in New 



York pursuant to BA-NY's Resale Tariff PSC No. 915. Complaint 11. CTC currently has 100 

New York customers enrolled for resold services with 80 of these customers in service. Id. 

Affidavit of D. Mahan attached as Exhibit A to Complaint. On or about January 21,1998, BA-NY 

unilaterally froze customer orders by reversing a longstanding policy allowing customers to assign 

their service agreements to CTC and other resellers.1 Regarding the newly instituted policy, BA-NY 

admits that it now does not permit assignment of an existing contract with an end-user customer. 

(Electronic Mail of January 18, 1998 Re: Reseller Issues, attached as Exhibit B to Complaint.2) 

Since January 21, 1998, BA-NY has rejected 12 of CTC's customer orders because these 

end-user customers sought to assign their service agreement to CTC. BA-NY's rejection of these 

orders forces CTC's customers either to remain with BA-NY or to pay discriminatory termination 

1 On three separate occasions. Bell Atlantic assured CTC that it would be permitted to assume 
end-user contract customers but that wholesale discounts would not apply to resold services provided 
by CTC. See Mahan Aff, TJH 4-6, & Affidavit of Jordan Michael, Iffl 2-3, attached as Exhibit C to 
Complaint. Bell Atlantic previously adhered to a policy that allowed retail customers to assign retail 
agreements to resellers without incurring termination fees. See Complaint Iffl 7. 

2 In the January 18,1998 e-mail, BA-NY stated that its new policy: 

is that retail customers may not assign retail contracts to resellers 
... a reseller may not become the customer of a retail contract - 
resellers cannot 'take over' the retail contracts of retail customers and 
pay the retail rates. If a retail customer wants to convert its retail 
service to service provided by a reseller, the retail customer must 
terminate the retail contract and pay any associated termination 
charges. This policy applies to all services that we offer at retail - 
Centrex - VMS - anything, tariffed or not. 

BA-NY acknowledges that this is a change from its previous policy: "[tjhis changes the policy 
previously in effect in the former NYNEX region, which permitted assignment of retail contracts 
to resellers. Such assignment is no longer permitted." 

-2 



fees. 

This sudden change in BA-NY's policy and practice took CTC by surprise because this new 

policy directly contradicts representations made by Bell Atlantic to CTC during contract negotiations 

for resale agreements in other New England states. In two meetings in the fall of 1997, the issue of 

assumption of contracts was explicitly discussed by the parties. At both those meetings, Bell 

Atlantic stated that CTC would be permitted to assume customer contracts. Mahan Aff. Iffl 4-6. 

During a meeting on October 3,1997, when the issue was discussed extensively, Mahan Aff, ^[5 and 

Exhibit 1 thereto, Georgene Horton, a BA-NY representative, assured CTC that Bell Atlantic would 

still permit assignment of contracts to CTC without penalty to the customers. Id. In addition, BA- 

NY continued processing CTC's orders for transferring customers and their contracts with BA-NY 

to CTC on or about January 21,1998. Id,\ 8. On February 4,1998, John Messenger, a Bell Atlantic 

attorney in the Wholesale Division of Bell Atlantic-Massachusetts, reiterated Bell Atlantic's long- 

standing policy of permitting assumption of end-user contracts provided that CTC would pay retail 

rates. Moreover, Bell Atlantic already had permitted CTC to assume customer contracts without 

penalty to the customers. 

This about-face in Bell Atlantic's longstanding policy and practice has a severely detrimental 

impact on the local resale market. By imposing significant termination penalties on end-user 

customers who attempt to assign their contracts to CTC, BA-NY has made it difficult, if not 

impossible, for CTC to compete for certain segments of the business market. 

Although CTC believes that it is entitled to wholesale discounts on the resold services under 

assigned contracts pursuant to Section 251(c)(4)(A), it is willing to assume the end-user contracts. 

In effect, CTC has offered to pay retail rates for services that it otherwise is entitled to obtain at 
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wholesale discounts. Nonetheless, BA-NY refuses to permit assignment of contracts, and has refused 

CTC's request to permit assignment of contracts in accord with its previous policy. Complaint, f 

15 and Exhibits thereto. 

To prevent irreparable damage to CTC during the pendency of this case, CTC requests that 

the Commission issue an immediate injunction against BA-NY's anti-competitive tactics. In the 

alternative, CTC requests expedited consideration of this Complaint. 

ARGUMENT 

BA-NY's precipitous refusal to allow assumption of the contracts can result only from 

anticompetitive motives. BA-NY's conduct imperils CTC's business operations, good will and very 

survival in New York and constitutes an effective barrier to entry in the local resale market. CTC 

is entitled to emergency relief because it is likely to prevail on the merits of its claim, because it will 

suffer irreparable harm if such relief is not granted, and because the public interest strongly favors 

entry of an injunction. Cf. e.g.. Weissman v. Kubasek, 493 N.Y.S.2d 63 (N.Y. App. Div. 1985). 

I. CTC IS LIKELY TO PREVAIL ON THE MERITS OF ITS CLAIM 

A. BA-NY's CONDUCT VIOLATES SECTION 251(c)(4) OF THE 
COMMUNICATIONS ACT OF 1934, AS AMENDED, WHICH PROHIBITS 
UNREASONABLE RESTRICTIONS ON RESALE 

Section 251(c)(4) prohibits BA-NY from imposing "unreasonable or discriminatory 

conditions or limitations on, the resale of such telecommunications service . . . ."  47 U.S.C. 

251(c)(4)(B). In the FCC's Local Competition Order, the Commission ruled that resale restrictions 

presumptively are unreasonable and interpreted Section 251(c)(4) as including contract services and 

customer-specific services: 

Section 251(c)(4) provides that incumbent LECs must offer for 
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resale at wholesale rates "any telecommunications service" that 
the carrier provides at retail to noncarrier subscribers. This 
language makes no exception for promotional or discounted 
offerings, including contract and other customer-specific 
offerings. We therefore conclude that no basis exists for creating 
a general exemption from the wholesale requirement for all 
promotional or discount service offerings made by incumbent 
LECs. 

Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, CC 

Docket 96-98, 11 FCC Red 15499 (1996) ("Local Competition Order"), % 948, qff'd in part and 

vacated in part, Iowa Utilities Board v. FCC, 120 F.2d 753 (8th Cir. 1997), cert, granted sub. nom. 

AT&T Corp. v. Iowa Utilities Board, No. 97-827 et al. (1998) (emphasis added). Although the Local 

Competition Order does not specifically address the issue of termination penalties under contracts, 

the FCC clearly expected CLECs to be able to resell contract services without incurring penalties 

that would make such resale economically impractical. 

[RJesale restrictions are not limited to those found in the resale agreement. 
They include conditions and limitations contained in the incumbent LECs 

underlying tariff. ... the ability of incumbent LECs to impose resale 
restrictions and conditions is likely to be evidence of market power and may 
reflect an attempt by incumbent LECs to preserve their market position ... 
Given the probability that restrictions and conditions may have 
anticompetitive results, we conclude that it is consistent with the 
procompetitive goals of the 1996 Act to presume resale restrictions to be 
unreasonable and therefore in violation of section 251(c)(4). This 
presumption should reduce unnecessary burdens on resellers seeking to enter 
local exchange markets, which may include small entities, by reducing the 
time and expense of proving affirmatively that such restrictions are 
unreasonable. 

Local Competition Order, ^ 939. 

Imposition of termination fees on  consumers coupled with the prohibition on resellers 

assuming existing contracts represents just such an unreasonable and illegal restriction on resale. 



The FCC itself has recognized this possibility. In Application of BellSouth Corporation Pursuant 

to Section 271 of the Communications Act of 1934, as amended, to Provide In-Region, InterLATA 

Services in South Carolina, FCC 97-418 (rel. Dec. 24,1997) the FCC held that BellSouth failed to 

meet the competitive checklist pursuant to Section 271 because it refused to offer customer-specific 

contract service arrangements ("CSAs") for resale at wholesale discounts. Although the FCC did 

not resolve the issue of termination penalties associated with CSAs because of the record before it, 

it recognized that "depending on the nature of these fees, their imposition creates additional costs 

for a CSA customer that seeks service from a reseller, they may have the effect of insulating portions 

of the market from competition through resale." Id., Tf 222 (emphasis added). Similarly in 

Application of BellSouth Corporation, et al. Pursuant to Section 271 of the Communications Act 

of 1934, As Amended, to Provide In-Region, InterLATA Services in Louisiana, FCC-98-17, Iffl 59-69 

(rel. Feb. 4, 1998) (hereinafter "BellSouth 271 Application-Louisiana"), the Commission held that 

BellSouth's refusal to offer CSAs for resale at wholesale discounts violates Section 

271(c)(2)(B)(xiv) and 251(c)(4) of the Act. The Commission opined that "refusal to offer contract 

service arrangements at a wholesale discount... may impede one of the three methods Congress 

developed for entry into the BOCs' monopoly market." Id. f 68. See also Freedom Ring, L.L.C. 

Petition Requesting that Incumbent LECs Provide Customers with a Fresh Look Opportunity, 

N.H.P.U.C., DR 96-420, Order No. 22,798 (Dec. 8,1997)(New Hampshire PUC ordered fresh look 

opportunity to certain Bell Atlantic customers with long term contracts containing termination 

penalties). ("Long-term contracts entered into when a monopoly is in place can have the effect of 

locking up a market for an extended period of time and in some cases can prevent consumers from 

obtaining the benefits of a competitive local exchange environment." (emphasis added)). BA-NY's 
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imposition of such termination penalties, likewise, insulates a portion of the market from 

competition in violation of Section 251(c)(4)(B). 

Although the amount of a termination fee depends upon the product type and the time 

remaining on the contract, termination fees can be extremely onerous. Mahan Aff. | 9. Many 

customers are unwilling or unable to pay BA-NY's termination fees. Id. CTC estimates that over 

60% of CTC's targeted business market has at least one contract with BA-NY that is subject to 

termination fees, BA-NY's new policy restrains CTC from competing effectively with BA-NY for 

those customers. Id. 

BA-NY can have no motivation for refusing to deal with CTC other than an effort to derail 

competition. BA-NY's termination penalties were intended to compensate BA-NY for stranded 

costs and lost revenues when a service under a contract is disconnected. However, when a customer 

switches from BA-NY to CTC, BA-NY is not actually disconnecting, rearranging, or making any 

physical change whatsoever in the facilities used to provide service to the customer, and will 

continue to receive revenue from CTC for the duration of the contract. Mahan Aff, f 10. Because 

CTC is willing to pay retail rates, BA-NY suffers no adverse economic effect from permitting CTC 

to assume the contracts. Moreover, Bell Atlantic realizes greater profits since CTC assumes the 

costs of billing, bad debt and customer service previously borne by Bell Atlantic. Therefore, 

collection of termination fees results in a windfall for BA-NY, and the only purpose served by BA- 

NY's refusal to allow assignment of contracts is to insulate that portion of the business market from 

competition and preclude CTC from pursuing these customers. 
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B. BA-NY'S IMPOSITION OF TERMINATION PENALTIES ON END-USER 
CUSTOMERS ATTEMPTING TO SWITCH TO CTC BY ASSIGNING THEIR 
CONTRACTS IS ANTI-COMPETITIVE AND CONSTITUTES UNJUST AND 
UNREASONABLE DISCRIMINATION UNDER NEW YORK LAW 

BA-NY refuses to permit CTC to assume end-user customer contracts on any terms, 

including at its full retail price. BA-NY's refusal imposes an unreasonable and discriminatory 

limitation on CTC's ability to resell local exchange services. Not only does BA-NY's conduct 

thwart CTC's ability to compete, it deprives New York consumers of the benefits of a competitive 

telecommunications market. 

Section 91 of the New York Public Service Law prohibits BA-NY from imposing unjust, 

unreasonable and discriminatory conditions on the sale of its services. Moreover, the Commission 

strongly favors the emergence of a competitive telecommunications market. 

The Commission's policy of opening New York telecommunications markets up to 

competition is being thwarted by BA-NY's conduct. It has not offered a single justification for its 

refusal to permit assignment of contracts to CTC without penalty. Indeed, it can offer none. Until 

January 21,1998, it permitted such assignments. That fact alone undercuts any attempt by BA-NY 

to claim that economic realities force it to charge termination penalties. 

The FCC rejected BellSouth's claims of economic hardship with respect to the sale of CSAs 

at wholesale: 

because the wholesale discount is limited to avoidable costs, BellSouth 
should lose no more contribution from resold contract service arrangements 
made available to resellers at appropriate wholesale discounts than it would 
lose from resale of tariffed offerings at the general wholesale discount. 

BellSouth 271 Application-Louisiana, \ 67. 

Moreover, in August 1997, in a brief filed before the New Hampshire Public Service 
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Commission Bell Atlantic stated, 

[t]he Telecommunications Act of 1996 affords a competitive provider the 
opportunity under § 251(c)(4) to resell service to an existing NYNEX 
customer, while still maintaining termination liability that the customer 
previously negotiated with NYNEX. The resale opportunity is provided 
through two alternatives. The first is to allow a competitive provider to 
assume the special contract or tariff payment-plan agreement of a NYNEX 
retail end user, so long as the provider, through resale, assumes all terms 
and conditions of the agreement, including its length. Accordingly, no early 
termination of the agreement arises and no penalty is paid. 

Complaint, ^ 22. 

Unfortunately, CLECs are not the only victims of BA-NY's anti-competitive scheme. New 

York customers are deprived of the opportunity to chose competitive services from new market 

entrants at competitive rates. They are being forced to stay with BA-NY. The policy goal of 

achieving real competition is undermined. BA-NY's imposition of termination penalties insulates 

a segment of the market from competition and carves out a de facto exception to Section 251(c)(4). 

That conduct is unjust and unreasonable and therefore violates Section 91. 

C.        BA-NY'S CONDUCT VIOLATES RESALE TARIFF P.S.C. NO. 915 

BA-NY's refusal to permit CTC to assume customers violates BA-NY's obligations under 

the Resale Tariff P.S.C. No. 915. Pursuant to the Resale Tariff, CTC is entitled to resell certain BA- 

NY services. 

II.        CTC IS ENTITLED TO EMERGENCY INJUNCTIVE RELIEF BECAUSE IT WILL 
SUFFER IRREPARABLE HARM IF NO INJUNCTION IS ENTERED 

CTC's business and its reputation are being irreparably harmed every day that BA-NY 

refuses to process its customer orders. BA-NY, however, would suffer no harm if an injunction is 

entered. Thus, the "balance of harm" favors entry of an injunction. 



* 

Irreparable harm occurs when rights are not capable of vindication by a final judgment. CTC 

is irreparably harmed both by BA-NY's refusal to process orders and its change in policy. In the 

near term, BA-NY's refusal to process CTC's orders has already precluded 12 customers from 

switching to CTC. CTC has lost not only revenue from those customers, its reputation with those 

customers also has been compromised. 

BA-NY's anti-competitive policy shift is having a crushing impact on CTC and other 

CLECs. BA-NY has erected a barrier to entry into the local resale market. Without the 

Commission's assistance, CTC will be unable to tear that barrier down. BA-NY's policy adversely 

impacts an estimated 60% of CTC's targeted business market. As it is, CTC does not even have the 

chance to compete for those customers. If upheld, BA-NY's policy could reduce CTC's potential 

market so drastically that it would be unable to survive. 

BA-NY, by contrast, suffers no harm if an injunction is entered. As described in Mr. 

Mahan's affidavit, BA-NY actually will increase its margins by allowing CTC to assume end user 

contracts at retail rates because BA-NY receives the retail rates and does not incur certain service 

costs. Mahan Aff. ^ 10. Moreover, in the unlikely event that CTC does not prevail on its claims, 

BA-NY could recover the termination penalties at a later time. 

Thus, the balance of harm favors entry of emergency relief during the pendency of this 

action. 

III.       THE PUBLIC INTEREST MANDATES ENTRY OF EMERGENCY RELIEF 

The Telecommunications Act of 1996 envisioned free competition between service providers 

with attendant savings and efficiencies for consumers. In New York, the Commission has nurtured 

the emergence of a competitive telecommunications market, 
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[ujltimately, we envision fully competitive local exchange markets 
throughout New York State. Multiple carriers will provide a full and 
expanding range of services to meet the needs and desires of all types of 
telecommunications users. Consumers will shop among local service 
providers to find a package of capabilities, price, and quality that best meets 
their individual needs. They will be able to switch easily to a different 
service provider if dissatisfied with their current provider or tempted by a 
better deal. Should such an environment develop, most, if not all, regulation 
of the local exchange market would be eliminated. 

Proceeding on Motion of the Commission to Examine Issues Related to the Continuing Provision 

of Universal Service and to Develop a Regulatory Framework for the Transition to Competition in 

the Local Exchange Market, 1996 WL 302398, *2 (N.Y.D.P.S.).   The benefactors of such 

competition are the customers of New York. 

In a single stroke, BA-NY is undermining a carefully crafted legislative and regulatory 

framework. Twelve customers who tried to switch from BA-NY to CTC have been deprived of that 

opportunity. Moreover, BA-NY's policy impacts every customer with a term contract with BA-NY. 

Based on its own experience, CTC estimates that approximately 60% of the targeted business market 

could be frozen into contracts with BA-NY. As the New Hampshire Commission recognized in 

Freedom Ring, "[l]ong-term contracts entered into when a monopoly is in place can have the effect 

of locking up a market for an extended period of time and in some cases can prevent consumers from 

obtaining the benefits of a competitive local exchange environment." 

The real victims of BA-NY's new policy are the consumers of this State. Their interests will 

continue to be disserved until an injunction requiring BA-NY to process CTC's orders without 

penalty to the customers is entered. 

-11- 



# 

CONCLUSION 

For the foregoing reasons, CTC requests that the Commission enter an order prohibiting BA- 

NY from imposing termination fees on consumers when CTC assumes existing customer contracts, 

and providing such other and further relief as the Commission may deem necessary and just. 

Respectfully submitted. 
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CERTIFICATE OF SERVICE 

I, Melissa B. Rogers, hereby certify that on this 19th day of March, 1998, true and 

accurate copies of the foregoing Complaint and Request for Emergency Relief of CTC 

Communications Corp. Against New York Telephone Company d/b/a Bell Atlantic-New 

York for Violation of Section 251(c)(4) and 252 of the Communications Act of 1934, as 

amended, Violation of N.Y. Pub. Serv. Law § 91 and Violation of Resale Tariff P.S.C. No. 

915 and Motion and Memorandum in Support of Motion of CTC Communications Corp. 

for Emergency Relief were served by overnight delivery to the following: 

Bell Atlantic Co. 
General Counsel 
1095 Avenue of the America 
41st Floor 
New York, N.Y. 10036 

Account Manager - Resale Services 
222 Bloomingdale Road, 2nd Floor 
White Plains, N.Y. 10605 
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