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Inc., Jay Thomas and Automated People Connection. The

individuals submitting prefiled testimony are: Richard Cohen, an '
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STATE OF NEW YORK
PUBLIC SERVICE COMMISSION

Proceeding on Motion of the Commission to :Case 98-C-1079
Investigate New York Telephone Company’s
Proposal to Discontinue Offering Information

Services
Prefiled Tegtimony of RICHARD COHEN
Q. Please state your name and position?

A. RICHARD COHEN. I am President of National Telephone
Enterprises, Inc. ("National Telephone"), the largesf
provider of InfoFone interactive telephone information

services. I have been a businessman for more than 20 years.

Q. Do you have any procedural comments or concerns?
A. I am concerned that there is substantial information

that I am not privileged to, primarily because of BA-NY'’s

RS oAy

refusal to answer our informatiqn requests. If éﬂ;'motions
to compel are granted in whole or in part, I hereby fequest
permission to submit additional:teétimony or t6 modi%éﬂ |
existing testimony based on subsequently-obtained

information.

Q. What is the purpose of this testimony?
A. I submit this testimony in opposition.to the

application of New York Telephone Company, d/b/a Bell

1
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Atlantic - New York ("BA-NY") for the right to terminate its
New éork InfoFone services, including all New York telephone
information services operated by National Telephone, and in
support of National Telephone’s position that BA-NY should
be required to provide accurate call counts and remove

contribution from its IINS and Circuit 9 tariffs.

Q. What would be the result to your industry if BA-NY
terminated this service?

A. If BA-NY is permitted to terminate this service, 50
million callers in New York State, most in the New York
metropolitan area, will be deprived of interactive telephone
information services they have used for more than a decade
and passive information services they have used for more
than a quarter of a century. 1In addition, hundreds of
employees will lose their livelihoods, including, in
addition to employees of information providers, employees of
ancillary industries which provide services to information
providers (i.e. accounting, advertising and repair
gservices). In addition, about a hundred providers will lose
their respective businesses, which for many are their sole

source of income.

Q. In your opinion, why is BA-NY seeking to terminate this

service?
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A. There are several reasons which I believe account for
BA-NY’s decision to terminate this service. First,
termination of this service, which will force InfoFone
information providers out of business, will enable an
unregulated Bell Atlantic subsidiary, in the future and at
its election, to provide its own information services,
unfettered by competition, capturing for itself the monopoly
profits that these services would earn. 1In this regard, I
am aware that, in connection with a direct presentation to
the Commission in Cases 93-C-0451 and 91-C-1249, BA-NY
advised the Commission on February 12, 1996, that it
intended to provide information services in competition with
976 MAS, saying:

Thus, without disclosing proprietary plans

which may from time to time be developed and

changed, it is safe to assume that in one form or

another NYNEX will offer services that compete
with the IP’'s 976 messages.
A copy of the pertinent portion of this submission is
annexed as Exh. A.

Second, I believe that BA-NY seeks to terminate
this service so it can evade regulation of this service and
enable itself to recover monopoly profits in billing and
collection from any information providers who might manage
to survive the termination.

The proposed termination is also, I believe, a
spiteful attempt to destroy this valuable service due to

adverse economic consequences suffered as a result of BA-
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NY’s own past inadequacies in providing services to certain
information providers, including its prior "gross
negligence" and "willful misconduct" finding in connection
with this service in the 93-C-0451 proceeding, recently
affirmed by Judge Ceresia of the Supreme Court, County of
Albany. A copy of a portion of that decision and order is

annexed as Exh. B.

Q. What are BA-NY's explanations for terminating this
service and what is your opinion of this rationale?

I fail to believe that the reason for discontinuing the
service is merely that call volume is declining. Fift?
million calls per year--135,000 per day--‘is not small and
the revenues from this service are substantial. Based on my
observations, approximately 20 other states, serviced by
companies such as Ameritech, Pacific Bell, Bell South, Bell
of Pennsylvania, Bell Atlantic and U.S. West, do not have a
combined call volume equal to BA-NY’s, yet continue to
provide these services. If declining call volume were truly
a concern, why haven’t these carriers also sought to
discontinue this service.

BA-NY’s claim that termination reflects a new
"vision," with BA-NY providing only state-of-the-art
services appears equally farfetched. BA-NY documents do not

emphasize this issue as of major concern at all.




O 00 1 O v o WO

N N N N DM DN DN DN A ek d el pmd el bl bd fed ek ped
O 3 O O = W N = O © 00 NI O WGt e LN EmeD

The fact that BA-NY has done virtually nothing to
promote this service and increase call volumes during the
five years that National Telephone has been a subscriber
supports my suspicions that BA-NY may be seeking to
undermine this service (See BA-NY answer to IP-BA-NY-34.)
Although local exchange carriers in other states have taken
steps to encourage calls to these information services in
their states, such as inserting promotional materials in
monthly statements, BA-NY has not done so in recent times,
not even for clearly beneficial information services as time
and weather.

As for BA-NY's Ericsson Switch claims, as shown in the
accompanying testimony of Elwin Macomber, there is no clear
evidence that the switch will fail at year 2000. Even if
there were, any possible failure could possibly be
prevented, in a virtually costless manner by turning the
switch back. At a minimum, the service could be moved to
the S5ESS switch as proposed in BA-NY’s contingency plan.

For the reasons discussed below and in the attached
testimony of Lawrence Weiss, Walter Boxer, Elwin Macomber,
Jay Thomas, Michael Marenick, and Oliver Oziel, BA-NY’s
desire to sacrifice the interests of 50 million callers to
its demands for greater profits is contrary to thé public
interest and, I am advised, applicable antitrust laws. BA-
NY’s application should therefore be denied and BA-NY should

be directed to continue to provide all InfoFone services,
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including 976 MAS services, IINS services, Group Bridging
Services and Circuit 9 services at non-contributory rates in

a manner which assures call count accuracy.

Q. Describe BA-NY’s information services and when they
began?
A. BA-NY began offering telephone information services to
callers more than twenty—five yeérs ago, in the early
1970's. See August 20, 1998 Order ("PSC August 20 Order")
Suspending Proposed Tariffs and Instituting Case 98-C-1079;
see also BA-NY’s October 6, 1998 Presentation in Support of
Tariff Filing ("BA-NY August 6 Presentation"), at P.1.
BA-NY's InfoFone service provides call origination,
call transport, call processing and call billing and
collection services for 191 telephone information
subscribers within New York State, including subscribers in
the New York metropolitap area, Buffalo, Albany, Binghamton
and Syracuse. See BA-NY August 6 Presentation, at P.4; PpPsSC

August 20 Order.

Q. How are BA-NY’s InfoFone services provided?

A. New York metropolitan area InfoFone services are
provided through a single Ericsson AXE-10 IMAS switch. BA-
NY August 6 Presentation, at P.5. Upstate services in the
Albany, Buffalo, Binghamton and Syracuse LATAs are routed

through the BA-NY network to an office or tandem switch for
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completion to the IPs. BA-NY August 6 Presentation, at P.S5.
Id.

BA-NY's 976 Downstate Dedicated Mass Announcement
Services provides a 57 second, one-way (i.e., non-
interactive) information service to callers in the New York
metropolitan area LATA for a fixed per call charge of 40
cents. It has the largest call volume of any InfoFone
service and ig, according to BA-NY, the most well known of

the services. BA-NY August 6 Presentation, at P.3-4.

Q. Does BA-NY offer any other InfoFone services?

A. BA-NY introduced three other InfoFone services in the
late 1980's and early 1990's: Group Bridging Service
("GBS"), Interactive Information Network Service ("IINS"),

and Circuit 9. BA-NY August 6 Presentation. 1/

Q. What is IINS?

A. BA-NY’'s IINS service offers interactive pay-pef-call
services over 540 line in the New York metropolitan,
Buffalo, Albany, Binghamton and Syracuse. LATAs. BA-NY
August 6 Presentation, at P.4. IINS 970 interactive

services are reserved for adult programming and available

1/ There are no local pay-per-call services offered in
the United States other than through local exchange
carriers. There can be no pay-per-call service without the
approval of regulatory Commissions through local exchange
carriers. Otherwise, any number could be a pay-per-call
number and the consumer problems would be substantial.
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only in the New York metropolitan area. BA-NY August 6
Presentation, at P.4. 540 and 970 fees charged the calling
customer are determined by the IP. Interactive services in
BA-NY's upstate LATAs are provided on the 540 Exchange.

BA-NY August Presentation, at P.3-4.

Q. What is GBS?

A. GBS '"chat line" services, which are provided on the 550
exchange, allow callers to join an ongoing group
conversation, charging callers at one of three fixed rates

per minute. (15 cents, 20 cents or 25 cents).

Q. What is dircuit 9?

A. Circuit 9, the only InfoFone service offered statewide,
is an interactive call information service provided with
trunk side features. One of many features is that the
billed telephone number can be provided to the information

provider. BA-NY August 6 Presentation, at P.S5.

Q. What services are provided by Information Providers?
A. Information providers ("IPs") for these services
provide live or recorded (passive and interactive) programs
on various subjects including without limitation weather,
lottery results, sports scores, horoscopes, dating
personals, employment services, and adult entertainment.

BA-NY August 6 Presentation.
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Q. What were the call volumes for BA-NY’s InfoFone
services in 19977

A. In 1997, BA-NY's InfoFone services succeeded in
attracting nearly 50 million New York callers (48,278,895),
or more than 135,000 per day. BA-NY October 6 Presentation,
at Appendix A. Of these, about 16% of the callers were to
IINS and GBS services, with the remainder to 976 MAS, but
revenues for the two types of services are split 50:50, BA-
NY August 6 Presentation, Id.

Contrary to BA-NY’s assertion, GBS and IINS revenues
are not declining. TIINS revenues to BA-NY for the years
1993-1997 varied little, although revenues in 1997 were
slightly higher than in 1993. 2/ BA-NY October 6
Presentation, LQT GBS revenues for 1997 were higher than in
any of the prior five years. Although 976 revenues to BA-NY
have decreased, 976 revenues are less than 50% of total BA-

NY revenues.

Q. What are BA-NY’s costs for providing this service?

2/ Specifically revenues for the five year period from
1993-1997 for IINS and GBS were as follows:

IINS GBS
1993 $4,408,000 $4,644,000
1994 4,020,000 4,319,000
1995 4,116.000 4,340,000
1996 4,664,000 4,492,000
1997 4,579,000 4,913,000

See BA-NY October 6 Presentation, Appendix A.
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A. Commission Order 97-7 dated May 29, 1997 in Case No.
93-C-0451 held that 12 cents of NYT’s 20 cent per call
revenue from 976 MAS was for contribution. The Order was
recently affirmed following appeal, a copy of which is
annexed as Exh. B. The Commission also found that BA-NY’s
cost of providing 976 MAS service, plus a reasonable rate of
return was 4 cents for call origination and transport, 2
cents for call processing and 2 cents for billing and
collection. Id. The PSC reduced BA-NY’'s 976 MAS revenue 2
cents per call, increased 976 MAS IP revenues 2 cents per
call, and directed a proceeding to decide the fate of the
remaining 10 cent contribution per 976 call. Id.

Although no determination has yet been made as to the
amount of per call contribution BA-NY receives from
interactive service providers, in view of the technical
similarity of IINS and GBS services provided by BA-NY to
those that are provided to 976 MAS, the costs of billing and
collection, aﬁd of call origination and transport for the
first minute are the same. BA-NY does not perform call

processing for IINS or for GBS.

Q. When did National Telephone start providing InfoFone
services and what is the nature of its services?

A. In September 1991, National Telephone subscribed to its
first pay-per-call telephone information service, starting a

low-priced voice personals service in Philadelphia in which
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men and women could place a voice description of themselves
on my interactive service and respond by telephone to a

voice personal that someone else placed.

Q. Has National Telephone been successful and has it
expanded its service to other areas?

A. The service was successful and, over the next several
years, National Telephone expanded the service to 20 cities,
one market at a time, opening voice personal and other
services. National Telephone has generally entered each
market by acquiring an existing competitor with a relatively
small volume. National Telephone prices the service in each
city as low as possible, generally underpricing some or all
the competition. Today, despite about 50 competitors in the
New York metropolitan area who offer IINS dating services,
National Telephone is one of the largest, receiving a

substantial volume of calls each year.

Q. Where does National Telephone provide its services?
A, National Telephone provides most of its voice personal
services through the following local exchange carriers:
Bell Atlantic: New York, Buffalo, Albany,
Philadelphia, Pittsburgh, Washington D.C.,
Boston, Rhode Island, and Holyoke,

Mass.,
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Ameritech: Chicago, Detroit, Gary, Indianapolis,
Milwaukee, Cleveland and Columbus,

Pacific Bell: Los Angeles,

U.S. West: Phoenix and Salt Lake

Bell South: Miami, Orlando, Jacksonville, New
Orleans, Atlanta. With applications pending
in Alabama and Tennessee.

With the exception of Rhode Island, these services are
offered only in major cities or metropolitan areas. For
each of these services, call origination, call transport,
call processing, and call billing and collection has been,
and continues to be, provided exclusively by local exchange
carriers. There is no area in which local pay-per-call
telephone services are provided by a competing local
exchange carrier (“CLEC").

Q. What are POTS line information services and what is the
difference between pay-per-call telephone information
services and credit card services?

A. There is another type of information service known as a
POTS line. The subscriber uses its regular telephone to
provide information services, generally through the caller’s
use of a credit card. Pay-per-call telephone information
services differ from credit card services in that customers
who choose pay-per-call services generally prefer not to

transmit credit card information over the telephone, are
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more likely to be making an impulse purchase, are wmore
likely not to own a credit card or to be blocked from their
ability to use their credit cards, and are more likely to be

minority or less affluent individuals.

Q. Does National Telephone offer credit card services?

A, National Telephone does offer credit card services;
however, this volume only represents about 10% of its
business. National Telephone has experimented by making
credit card services less expensive than pay-per-call
services in order to determine if we can increase credit -
card traffic and decrease pay-per-call traffic. However, it
did not work, as the price was irrelevant. Ninety percent
of the time, people continue to use pay-per-call over credit

cards.

Q. What are the geographic markets for National Telephone
services?

A. The services that National Telephone provides are local
in nature. To create a successful information program, an
information provider must promote the service through
advertising and marketing, which is local. Without adequate

promotion, even a good service will fail.

Q. Has National Telephone offered both "900" service and

pay-per-call services in the same area?
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A. National Telephone has tried its InfoFone type services
in local markets using "900" numbers. However, the services
were not successful, generating only 10% of the calls that
local pay-per-call generates.

Natiopwide advertising for "900" services is
prohibitively expensive given the geographically local
nature of the target audience. Even if nationwide
advertising were not prohibitive, it would be wasteful.
National Telephone’s voice personal information services are
local in natufe, not nationwide. It is not likely that a
New York man would be seeking to date a Los Angeles woman.
The local nature of this service permits National Telephone
to advertise in local media (TV, radio and print) in a cost
efficient and effective manner.

National Telephone projects total advertising expense
of approximately $4 million nationwide in 1998, including
$500,000 in New York state, most of which is used to promote

services offered in the New York metropolitan area.

Q. When did National Telephone first start providing
information programming in New York?

A. National Telephone subscribed to its first New York
InfoFone telephone information program in 1993. Today,

National Telephone has about one hundred New York InfoFone




O OO0 3 O v = WO e

NN DN N N DN DN N s bl ol gk ek bl kel i ed e
(o] ~] (=2 () B~ w N L] o= © O ~1 & o = W N b (o]

15

lines. 3/ While I have never made a caller study, based

on the voice personals placed with my programs, it appears
that callers to National Telephone’s service in New York and
elsewhere are primarily single men and women ranging from 25

- 40.

Q. How are National Telephone’s services priced and how
does National Telephone’s pricing compare to its
competitors?

A. National Telephone charges low prices for its services
relative to its competitors, 4/ permitting National
Telephone to attract a high volume of customers and maximize
the availability of these services to callers.

In most of the above referenced markets, including New
York, National Telephone charges its voice personal callers
55 cents for the first minute and 35 cents for each
additional minute. 5/ With the exception of National
Telephone'’s first year of service, these charges have not

changed.

3/ In addition to its 540/970 voice personal
services, National Telephone also offers 550 group bridging
chat services and 970 virtual chat services in New York.

4/ For example, National Telephone charges 35 cents
per minute for its IINS virtual chat services. This is even
lower than the cost of 976 MAS.

5/ 1In the others, the prices charged are 65 cents for
the first minute and 45 cents for each additional minute.
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Within BA-NY’s jurisdiction, National Telephone charges
higher prices ($.45) in Buffalo and Albany where it faces
relatively fewer InfoFone competitors to its IINS dating
service. National Telephone also charges higher prices
there because of the much lower call volume in the smaller
cities due to.the limited population.

There are cities outside New York served by other local
exchange carriers, such as Chicago, Milwaukee, and
Cleveland, where National Telephone charges 45 cents for
each additional minute because local exchange carrier
charges are higher. In Los Angeles, local exchange carrier
charges are so much higher that National Telephone has to
charge 69 for the first minute and 39 cents for each

additional minute.

Q. What would occur if National Telephone raised its rates
compared to other IPs?

A. If National Telephone were to unilaterally raise prices
for its services, virtually all of the customers it would
lose would switch to other IINS providers offering similar
services. In the New York metropolitan area, such a switch’
would be to one of the 50 or so other InfoFone telephone
dating services in the market. Virtually no customers would
be lost to "900" services, POTS information services or
other dating services. No customers would be lost to radio,

television or the Internet.
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Q. What was the reaction of National Telephone’s
competitors when it entered the New York market?

A. National Telephone’s IINS competitors were not pleased
when National Telephone entered new geographic markets with
its low prices, including New York. National Telephone
would similariy prefer a market without competition.
Indeed, the value of having a market free from competition
is so great that National Telephone would pay as much as $25
million for such a monopoly if it were offered. If awarded
this monopoly, National Telephone would slowly raise prices
to determine a level of comfort where further price rates
threatened to reduce volume significantly. With that
monopoly, National Telephone could substantially raise
prices (at least double or more) because it would lack
compepition from other IINS information providers. 6/ 1In
reality, the marketing is highly competitive and National
Telephone does not have the pricing flexibility of a

monopolist.

Q. What public services do IPs provide customers?

6/ National Telephone does not consider "900"
services or POTS information services as competitors that
would affect its prices. Nor are the Internet, Cable TV,
radio, newspapers, or other sources of competition to the
InfoFone services.

. The only competition is from other InfoFone
information providers.
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A, National Telephone and the other information service
providers, including the providers of mass announcement
services and the interactive and group bridging services,
provide an important public service to the residents in New
York. The mass announcement services provide low cost
information (i.e. weather, lottery, sports results,
horoscopes and time information services). The interactive
services provide similar services as well as additional
services offering interactive guidance and companionship.
Men and women in urban areas need to fihd ways to safely
meet and have fun, especially in view of AIDS. The InfoFone
programs, including National Telephone’s and other voice
personal programs, chat lines, psychic lines and others
lines offer such a service. Compared to other forms of
meeting, such és clubs or bars, the services that National
Telephone offers are substantially less costly. In effect,
business and social welfare have found a happy marriage.

Enclosed as Exh. D is a wedding invitation and
accompanying testament National Telephone recently received
from a couple who met through one of its voice personal
programs. I have deleted their names to protect their
privacy. This is one of many such expressions of gratitude
for its services that National Telephone has receiygd over
the years. If BA-NY is permitted to terminate its services
to National Telephone, it will deprive millions of New

Yorkers of the benefits of these inexpensive services.
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Q. What would be the result of BA-NY’s termination of this
service on National Telephone’s business?

A. BA-NY’s termination of this service would effectively
destroy National Telephone’s business in New York, and this
New York business constitutes a significant part of National
Telephone’s business. National Telephone’s largest business
and greatest investment is in New York, where it has more
information programs and more lines than anywhere else in
the country. National Telephone’s call volume is by far the
highest in the New York metropolitan area than in the other
areas in which it operates, double that in its next largest

area, Chicago.

Q. How do BA-NY’s rates compare to other local exchange
carriers?

A, Although BA-NY complains that its rates are too low and
fhat it earns an insufficient return on its services, in my
experience, BA-NY'’s rates are well above those that National
Telephone pays in other states where local exchange
carriers’ call volumes for comparable services are much
lower. Many other local exchange carriers, such as
Pennsylvania Bell and Bell South, charge substantially less
for services virtually identical to those provided by BA-NY
even though their call volume is approximately 10-15% of BA-

NY’'s call volume. National Telephone and other IPs might be
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willing to pay BA-NY more for the service in lieu of having

it terminated;

Q. Are there any other viable alternatives available to
BA-NY’s InfoFone information services?

A, No. National Telephone and the other New York IPs have
no viable alternatives to BA-NY'’s InfoFone information
services. To provide its information services, a telephone
information provider must be able to obtain call origination
and transport, call processing, and call billing and
collecting sefvices at a reasonable price. No entity has
the ability to provide these services in New York other than

BA-NY.

Q. Do "900" Services offer a viable alternative?

A. "900" services, which are provided by AT&T, MCI, and
Sprint, and others offer nationwide (not local) pay-per-call
services to information providers." 900" services do not
provide a viable alternative to BA-NY’'s InfoFone services
for the information provider or the caller for the following

reasons.

Q. Are "900" services portable?
A. "900" numbers are not portable. To use these services,
an IP would have to terminate its existing number and forego

some, if not all, the good will built up over many years
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attached to its telephone number, making "900" services an

unacceptable alternative.

Q. Are "900" services more expensive than BA-NY’s InfoFone
Services for the 976 MAS service?

A. Another reason that "900" services are unacceptable is
that costs to information providers for "900" services are

substantially higher than those for InfoFone services. BA-

NY InfoFone charges are: (i) for 976 mass announcement
service -- 18 cents per call; (ii) for IINS interactive
services (540 and 970) -- 26 cents the first minute, 7 cents

each additional minute, and an additional 12% of the IPs
charges for the call minus BA-NY’s per minute charge; and
(1ii) for Group Bridging Service (550) -- 10 cents per
minute. In addition there are monthly line charges of $18
per month.

AT&T charges New York metropolitan area IPs who do not
have T-1s 44 cents per minute plus 15 percent for billing
and collecting. See Weiss Aff., P.15. Accordingly, 976
mass announcement service providers would pay 50 cents per
one minute "900" call, 2 1/2 times what it now pays BA-NY,
seven times what it could pay if contribution were removed

and BA-NY charged only eight cents per call for the
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service, 7/ and ten cents per call more than it now

charges its customers.

Q. Are "900" services more expensive than BA-NY’s IINS and
Group Bridging services?

A. Increased charges to IINS and Group Bridging
information providers are even greater since the average
call length for such services is approximately 20 minutes.
If an information provider without T-1’s subscribes to
AT&T's "900" service at 44 cents per call plus 15% of total
caller charges, and charges callers $1.00 per minute, AT&T's
average "900" per call cost to the provider would be $11.80,
or more than five times the $2.20 cost for IINS 8/. It

also results in a significant increase for Group Bridging

callers, even assuming the maximum group bridging charge of

1/ If contribution were removed from 976 services,
the 976 providers would pay 42 cents more for "900" services
than for BA-NY’s 976 MAS charge of 8 cents.

8/ For a 20 minute call to IINS at $1.00 per minute,
InfoFone information providers pay BA-NY 26 cents for the
first minute plus seven cents for each additional minute (26
cents + 19 x 7 cents), plus 12 percent of the charges to the
caller minus BA-NY's per minute charge which totals for a
per call cost to the IINS information provider of about
$2.20. There is also an $18 per month line charge.

For that same call to a "900" service, a small
information provider without T-1s would pay the "900"
carrier 44 cents per minute for each minute (44 cents x 20),
plus 15 percent of the charge to the caller, for a per call
cost to the information provider of $11.80 (44 cents x 20 +
.15 x 20 = $11.80), nearly 7 times the IINS cost. AT&T also
charges $500 for the first line and $125 per month.
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25 cents per minute, or $5.00 for a 20 minute call 9/,

more than double.

Q. What other charges are associated with 900 services?
A. Line charges for "900" services are substantially
greater. For example, AT&T’'s charges are $1,000 for the
initial line set-up and $125 per number per month. See
Weiss Aff., P.15. For all information providers, these

charges are onerous.

Q. What is the effect of AT&T’s prices on changes to
customers?

A. Because of National Telephone’s telephone volume,
National Telephone is able to receive "900" services for
about 22 cents per minute plus 8 percent for billing and
collecting. 10/ Nonetheless, the costs of "900"

services even for National Telephone are substantially

9/ The AT&T charge is as calculated in the footnote
above. :

For the InfoFone Group Bridging Service (550).
The providers’ maximum charge for this service is 25 cents
per minute, or $5.00 per 20 minute call. (25 cents x 20
minutes, or $2.00). This is less than one half the cost of
"900" services.

10/ National Telephone, because of its size and status,
is charged significantly lower rates than most other IPs and
has a lower cost structure. Nonetheless, "900" rates are so
high that even National Telephone does poorly on all its
"900" service.
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higher than for IINS, when chargebacks are taken into

consideration.

Q. Are there any additional costs associated with "900"
service to IPs?

A, In addition to increased per cadll charges, "900"
information pfoviders also experience substantial increased
costs in the form of chargebacks. Chargebacks occur when a
caller contacts the phone company and denies responsibility
for the call. The information provider receives no revenue

for the call, but is still required to pay the carrier for
the call. )
Chargebacks for "900" services are substantially --
indeed, prohibitively -- greater than chargebacks for
InfoFone services and other pay-per-call services offered by
other local exchange carriers. Although chargebacks for
InfoFone services generally run about 9-11 percent,
chargebacks for "900" services are 35-40 percent on the

average. This is due to many factors including differences

in the placement of the charges on the bill, 11/ the

11/ BA-NY InfoFone charges are placed on the regular
BA-NY monthly telephone bill, along with other BA-NY
charges.

With "900" billing, the charge would appear on a
separate page and would say that the charge was billed on
behalf of National Telephone. This variation encourages
customers to dispute the charges. Moreover, because the
charges are "900" charges, not BA-NY InfoFone charges, BA-NY
is much more likely to forgive the charge.
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fact that callers perceive that non-payment of InfoFone
phone charges may result in termination, and the price of

the calls is much higher in part because of the chargebacks.

Q. ‘How do these additional costs of "900" service affect
customers?

A. The increased cost of "900" services to the information
providers from substantially higher carrier charges and
chargebacks forces information providers for "900" services

to charge substantially higher charges to the customer.

Q. What is the effect of AT&T’s prices on charges to
consumers?

A. National Telephone is keenly aware of the increased
"900" service costs because it operates "900" lines to reach
customers who have no available local pay-per-call service.
Although National Telephone generally charges its InfoFone
customers, and most of its other local exchange carrier
customers, 35 cents per minute, it charges national "900"
customers 99 cents per minute to cover increased costs of

the "900" service.

Q. How do these increased costs affect caller volume?
A. These increased costs to callers result in a
substantial decline in "900" service call volume. Generally

callers use AT&T/MCI/Sprint "900" services only if they are
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blocked from using their local pay-per-call services, or are
outside an area receiving local pay-per-call services.

It is not possible to charge the caller the same price
for "900" calls as for InfoFone calls because the higher
"900" charges to the IP and the 3 times higher chargeback
rate. Accordingly, to provide "900" services, all 976 MAS
information providers and virtually all IINS and GBS
providers would have to increase their prices to callers,

and risk lowering their call volume even further.

Q. Are there any other reasons callers prefer local pay-
per-call service over "900" service?

A. In addition, callers to pay-per-call services prefer
local pay-per-call services té long distance "900" services.
Callers to BA-NY's InfoFone service dial a seven digit local
number, while callers to "900" services are required to dial
a ten digit long distance number. Callers to pay-per-call
services prefer to dial a local seven digit number than a

ten digit long distance number.

Q. Do you ha&é any proof to support your position?

A. Proof of this preference for seven digit dialihg lies
in the history of National Telephone’s voice personal
service in Los Angeles, an area like New York which should
be a highly successful pay-per-call market. There, the

local exchange carrier offers an unusual local service -- a




O O N1 S O e W N =

NN N AN N N NN N N ot bt ot d b el ed e el e
O ~1 O v e WO e OO0 NI S Y W N O

27

service in which the caller dials a ten digit "900" number,
rather than a local seven digit number. This special "900"
number only applies to the Los Angeles metropolitan area
LATA. The result is that the volume in Los Angeles is very
low -- about 1/8 the New York volume. Pay-per-call callers
do not want to dial a "900" service for their calls, even if
the service is local. 12/ 13/

Second, National’s "900" services are particularly
inappropriate for National Telephone because its voice
personal business, discussed above, is local in nature,
while virtually all "900" service is nationwide. It is
impossible to offer a credible local voice personal
telephone business through'é national "900" 1line.

Third, there is a stigma about "900" services that
negatively impacts call volume. There has been substantial
adverse publicity surrounding AT&T/MCI/Sprint "900" services
and many callers refuse to call that service. The same
stigma does not accompany calls to local telephone

information services, such as BA-NY‘s InfoFone services.

12/ Indeed, a three digit telephone number, such as
BA-NY’s 411 pay-per-call telephone information service, is
even more valuable. National Telephone was willing to pay a
substantial premium to obtain such numbers from Bell South.

13/ National Telephone’s charge for this service is
$0.69 per minute, almost twice what National Telephone
charges in the New York metropolitan area.
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Fourth, the major "900" carriers (AT&T and MCI) will
not bill for adult programs or chat lines, but require the
IP to use a third-party billing company, such as FTT, or
VRS-Integrated to bill the calls. Using a third party
biller results in even higher chargebacks and billing losses
to the IP. Sprints’ costs are substantially higher even
than AT&T and MCI’'s and are further increased by Sprints’

refusal to do billing and collecting at all.

Q. Does National Telephone use "900" services and, if so,
why?

A. National Telephone does have "900" lines in areas with
no local pay-per-call services. These services are all
doing poorly, even though National Telephone, because of its
size and status, 1is able to get preferred rates. National
Telephone’s "900" services were doing so poorly in San
Francisco and Tampa that National Telephone has terminated

service in those cities.

Q. Do CLEC’s present a viable alternative to BA-NY?

A. Although BA-NY suggests that a CLEC might provide this
service, there is no CLEC anywhere in the country that now
offers such a service. Although CLECs were invited to
attend the Technical Conference on this issue, not a single

CLEC appeared.
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In fact, no CLEC could provide the service for a
reasonable cost. Virtually all callers to this service are
BA-NY customers. BA-NY acknowledges that, for the service
to be provided, BA-NY must continue to provide call
origination, call transport and call billing and collection,
leaving little for the CLEC but call processing. (BA-NY

October 6 Presentation, at 15.

Q. If there were a CLEC willing to provide call
processing, would it be a viable alternative to InfoFone
providers generally and to IINS, GBS, and Circuit 9 services
in particular?

A. Even if a New York CLEC stepped forward and offered to
provide the call processing portion of the service, the
services offered by that CLEC would not be a viable
alternative for several reasons.

First, any such arrangement would provide the CLEC with
an unregulated monopoly over pay-per-call services. This
monopoly would enable the CLEC, in the long run if not at
first, to charge monopoly prices far in excess of a
reasonable price, leaving information providers with no
viable alternative.

Moreover, most of the services would continue to be
provided by BA-NY. Although BA-NY's charges for call
origination and call transport would be regulated (and

therefore reasonable), BA-NY's charges for billing and
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collection would not. BA-NY currently charges about 30
cents for billing and collection, even though the cost of
providing billing and collection services is only 2 cents.
A copy of a BA-NY billing and collection price list is
annexed as Exh. D; see also Commission Order 97-7 in 93-C-
0451 dated May 29, 1997.

The inadequacy of the CLEC alternative is even
greater for IINS, GBS and Circuit 9 providers because BA-
NY'’s contracts with CLECs exclude them from the agreement.
In its February 12, 1996 submission to the Commission, p.9,
annexed as Exh. A, BA-NY advised the Commission that its
traffic arrangements agreement with CLEC’s provides certain
financial incentives for CLEC’s to deliver 976 traffic, but
no incentive to deliver IINS, GBS, and Circuit 9 traffic.
This discriminatory contract provision will make any CLEC

reluctant to carry this IINS, GBS and Circuit 9 traffic.

Q. How would prices be affected if a CLEC were to provide
such services?

A. In view of the fact that any such hypothetical CLEC
service will be jointly provided by two largely unregulated
monopolies--BA-NY (who charges 30 cents per call for billing
and collection even though the costs of such service is 2
cents per call) and the CLEC (for call transport and call
processing), prices for such service will likely be

materially higher than current prices -- certainly much
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higher than the 40 cent per call 976 MAS IP charge to
callers. See BA-NY's rates and charges for billing and
collecting, annexed as Exh. E. As a result of this price
increase to IPs, prices to callers will rise, volume will
decline precipitously, and many if not most New Yorkers will
be deprived of the low price telephone information service

that they have enjoyed for more than a quarter century.

Q. Would transfer of this service to a CLEC put IPs at
risk?
A. Transfer of this service to a CLEC leaves the IPs in

substantial jeopardy. The CLEC will be collecting from BA-
NY substantial sums of money which belong to the IPs. If
the CLEC lacks integrity or a sound financial basis, the IPs
business is threatened.

There have been many companies which have offered 900
services which have eventually gone bankrupt or out-of-
business, such as Tele-Sphere, Starlink and ITA. Simply
because a service bureau, CLEC or telephone company is
adequately capitalized at the start, there is no guarantee

of their performance in the future.

Q. Will chargebacks increase under this alleged

alternative system?
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A. With a CLEC serving these accounts, service will not be
terminated if the caller fails to pay. As a result, as with
"900" services, chargebacks will likely increase from 11

percent to 35-40 percent, resulting in a substantial out-of-

pocket loss for all services even if BA-NY does the billing

and collection. Moreover, the charge will be placed on a

separate bill page and will reference the name of the
information provider, further enhancing the likelihood of

chargebacks.

Q. Does the lack of portability pose a problem in
connection with any transfer of service to CLEC?

A. With transfer to a CLEC, there is no guarantee that the
IP’'s would be able to retain their telephone numbers. A CLEC
taking over the InfoFone service would recognize the value
and the goodwill that resides in an IP’'s number and might
try to keep the numbers with substantial call volumes for
themselves, thereby appropriating all the goodwill that the
current IP has created.

Q. Are POTS information services a viable alternative?

A. POTS information services also fail to provide IPs with
a viable alternative because of insurmountable payment
problems and low volumes due to lack of consumer interest in
using credit cards. There are three possible sources of

payment for such services: third-party advertisements,
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customer credit cards, and periodic subscriptions. None

offer a viable alternative for the service.

Q. Can IPs operate a viable POTS line information service
by obtaining revenues through the sale of advertising spots
in the line?

A. National Telephone and virtually all other information
providers can not be paid through third-party advertising.
Even if willing advertisers could be found, which I doubt,
customers would not call a second time if faced with a
barrage of advertisements. In addition, the rates paid by
advertisers would not come close to what an IP receives from

InfoFone services.

Q. Can IPs operate a viable information service by
obtaining revenues through credit cards?

A. Payment by credit card would not be viable for two
reasons. First, smaller information providers could find it
difficult, if not impossible, to become a qualified credit
card subscriber. There are only three banks in the country
which offer credit card services for pay-per-call (Charter
Pacific, First Bank of Beverly Hills, and Humboldt Bank).
These banks require a strong financial statement and a
$25,000 bond, which smaller information providers cannot

meet. Although service bureaus do provide such services for
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qualified customers, they charge a substantial fee for this
service.

Second, the vast majority of pay-per-call customers
will not pay by credit card. When credit card payment is
offered as an option for National Telephone services, at
most ten percent of customers accept that option even when
special financial inducements to credit card payment are
offered.

Many InfoFone customers are lower income residents who
do not have such cards. These customers, which likely
constitute a majority of National Telephone’s customers,
would be deprived of this service if a credit card were

required.

Q. Are there any additional reason credit cards are not a
viable alternative?

A. Callers who hold valid credit cards are themselves
reluctant to use them for pay-per-call services. These
services are often used by "impulse" callers who decide on
the spur of the moment to make the calls. The spontaneity
of the "impulse" is destroyed if callers have to find their
credit card, give the card number to the provider, and wait
for acceptance. 1In addition, many consumers do not want to
transmit credit card information to information provider
companies over the telephone for fear of credit card abuse.

Credit card payment would cut call volume by at least 80%-




O O N1 O Ut = W N e

I T S T S o S O S S e S e S S Gy S o

35

90% and put most of the information providers out of

business.
Q. Which customers use credit cards?
A. The only callers who use credit cards are often those

who do not want the charge to appear on their telephone

bills, or use credit cards to keep track of spending. These
customers will use credit cards without regard to price, so
long as the price remains reasonable, and lowering the price

would not increase call volume.

Q. Do you have any evidence that there is not enough
credit card business in the New York afea, to sustain a
viable POTS line information service?

A. Because of the lack of customer interest in credit card
calls, National Telephone Has not even bothered to install
credit card equipment in New York, routing the few such
calls made through Philadelphia and then back to New York.
If there were sufficient interest, National Telephone would
have purchased such equipment and reduced its costs, but

there was not.

Q. Can IPs provide a viable POTS line information service
by relying on caller subscriptions?
A, A third possible payment source is the offering of a

"subscription" service which allows the caller, for a fixed
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fee, to receive the information service for some defined
period of time. Most callers are unwilling to enroll in a
subscription service, even if there are financial incentives
to do so. With an impulse service such as this, callers
want to spontaneously pick up the phone, call, and be billed

for the service in their monthly telephone bills.

Q. What will happen to IPs if BA-NY terminates the
InfoFone service?

A. In view of the lack of any viable alternative to the
InfoFone service that makes economic sense, if BA-NY is
permitted to terminate the InfoFone service, in my opinion,
most of the information providers will go out of business.
For those few who might continue to provide these services
in some other way (e.g., through "900" services, credit
cards or subscription services), I believe their profits and
call volume will drop precipitously and quickly, by at least
60-70 percent and that charges will have to more than
double, which will itself cause further volume

declines. 14/

Q. Is continuation of this service in the public interest?

14/ If, for example, National Telephone were to seek
to provide voice personal services in New York through "900"
services, National Telephone would have to raise its price
to at least 75 cents per minute. As a result, the price of
a twenty minute call would increase from approximately $7 to
$15.
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A. Continuation of the InfoFone service is in the public
interest because there are no viable alternatives that would
provide consumers with the same universally available
program, ease of access, low cost, information on demand
characteristics of the InfoFone services currently being
enjoyed by 50 million callers each year. Termination of
this service would cause consumer harm and for that reason

its discontinuation is not in the public interest.

Q. Is BA-NY’s claim that there are other sources of viable
information alternatives correct?

A. No. BA-NY’s claim that other pay-per-use, POTs,
Internet services, cable TV, newspapers, and other sources
of information are viable alternatives to its InfoFone
service (BA-NY October 6 Presentation) is not borne out by
the facts.

As shown above, "900" services and POTS services (i.e.,
services provided by a provider using regular telephone; not
a pay-per-call line) paid for by subscription, advertising,
or credit card do not offer consumers the same low price,
safe, and reliable characteristics as pay-per-call service
and, for most customers, do not offer an acceptable
substitute. No CLEC has ever offered to provide such a
service but I doubt whether any such CLEC-offered service

could ever provide a viable alternative.




O 0 1 OO e W N

I T S e S o S G e S R S e S e S

Q. Is the Internet a viable alternate to InfoFone
services?
A. BA-NY’'s reliance on the Internet as a viable

alternative is misplaced. To reach the InfoFone service, a
caller only needs access to a telephone, nothing more. Even
if the same information were provided by way of the Internet
(which it is not), to obtain access, a caller must have a
telephone line, a computer connected to the line, a computer
permitting access to the internet, and knowledge of how to
use the internet, all of which are costly and require
substantial technical sophistication. BA-NYs reliance on
the Internet underscores its willingness to sacrifice the
information needs of the poor and the technically
unsophiséicated. People who want to find out the time,
weather, sports scores, and lottery results want to pick up
a phone and immediately get the answer to their question.
Using the Internet is not a practical alternative.

Certainly there are no Internet services like the pay-
per-call voice personal service that National Telephone
offers. Internet services are not instantaneous and do not
involve voice. There is no Internet service that permits
residents to submit live personal voice messages and to
immediately respond to personal voice messages left by

others.
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Q. Do telephone or radio constitute a viable alternative
to the InfoFone services?

A. Telephone and radio are not viable substitutes. Even
for those limited subjects for which these other media
provides arguably similar information, such as weather, the
caller must wait for air time rather than be able to receive

information on demand.

Q. Are there any other viable alternative sources of
information that offer callers the same immediate on demand
information service? -

A. No. BA-NY'’s reliance on undefined information service
bureaus, business, government, cultural, community and
social organizations as providing viable alternatives is
meritless. There is no evidence that any such service
provides the same low cost, user friendly, information-on-
demand option provided by InfoFone IPs, and none provides a

voice personal service like National Telephone.

Q. Does the price of any of these alleged alternative
information services affect National Telephone’s price to
its customers?

A. Prices charged by "900" services, POTS information
services, Internet services, cable services, newspapers, and
information services provided by any organization have no

effect on National Telephone’s prices for its New York
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information services. Rather, to the extent National
Telephone’s prices reflect competitive conditions, they only

take into account competition from the other IINS IPs.

Q. Has BA-NY articulated an adequate justification for its
proposal to terminate its InfoFone services?

A. No. BA-NY seeks to terminate its InfoFone service
because it no longer satisfies BA-NY’'s long term vision, no
longer provide opportunities for revenue growth, and is
offered through the Ericsson switch which, BA-NY claims,
must be replaced because of "technological complications
surrounding Year 2000 compliance." (BA-NY October 6

Presentation, at 11).

Q. Does BA-NY’'s long term vision justify termination of
this service?

A. BA-NY’s undefined "long term vision" affords no viable
justification for terminating a service with 50 million
callers annually. BA-NY is a common carrier, reaping for
decades the financial benefits of a legal monopoly and the
extraordinary financial benefits from the InfoFone service,
recovering as contribution more than double its permitted
rate of return. BA-NY failed to explain its long term
vision and why continuation of this service is inconsistent
with that vision. It does not take much time or many

resources for BA-NY to staff and maintain the Infofone
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services. 15/ In fact, Bell Atlantic provides Infofone
services in Pittsburgh, Philadelphia, Washington, and
Baltimore, with only one representative handling questions

and problems for all four cities.

Q. Does BA-NY’s desire for greater profits justify
termination?
A. BA-NY's desire for greater profits does not justify

termination of this service. BA-NY has consistently
recovered excessive revenues from this service, realizing a
level of contribution that far exceeds most, if not all, its
other services. Now that the Commission has decided to
limit contribution to that level realized from other
services, BA-NY seeks to terminate the service.

BA-NY should not be bermitted to terminate this service
merely because its profits ‘are the same as those realized
from other services. BA-NY’'s claim that falling call
volumes justify termination because it will suffer a loss in
the future if volume continues to decline is similarly
misplaced.

There is no evidence that call volumes will continue to

decline. Although some information provider volumes have

15/ The fact that BA-NY has had to spend time and money
in its unsuccessful effort to defend itself against claims
of gross negligence and willful misconduct or to defend a
RICO action does not offer a justifiable basis for
terminating this service.
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declined, National Telephone’s call volumes and revenues
have increased for each of the past three years, spending
more than $500,000 per year in New York advertising to
maintain and increase that volume.

Moreover, although revenue from 976 MAS has fallen over
the past three years, revenue from IINS and GBS have in fact
increased each year and 1997 revenues were the highest in
the past five years. 16/ See BA-NY's October 6
Presentation, Appendix A. Since IINS and GBS account for
more than half of BA-NY'’s revenues, and since BA-NY
continues to earn excessive contribution on those services,
BA-NY’'s complaint concerning losses from these services is
wholly without merit. BA-NY is in fact making higher
profits from these IINS and GBS services, which account for
50 percent of its total InfoFone revenue, than at any time

in the past five years.

Q. Is BA-NY responsible for the call volume issues that it
raises?
A. Further, BA-NY bears substantial responsibility for

the decline in "976" call volume and the failure of IINS to

16/ Total gross revenues to BA-NY from IINS and GBS
for the years 1995 through 1997 were as follows:
$9,052,000, $9,339,000, $8,456,000, $9,156,000, and
$9,492,000. BA-NY October 6 Presentation, Appendix A.

National Telephone’s revenues were more than 10
percent higher in 1997 and than in 1995.
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achieve its growth potential in view of its failure to
support this service. Although an independent market
research company retained by BA-NY recommended at a meeting
with IPs that BA-NY support this service in 1993 or 1994
through advertising, marketing and in various other

ways, 17/ BA-NY failed to provide the promised support.

See BA-NY answer to PPI-BA-NY-43, a copy of which is annexed
as Exh. F, which lists recommendations as to what BA-NY
would do to promote these services. To my knowledge, BA-NY
undertook none of those actions, except perhaps to rename

the service.

17/ As shown in the attached Presentation to Audiotex
information providers, annexed as Exh. G, the market
research company making the presentation recommended that
BA-NY support the service in inter alia the following ways:

1. Staff the 1-800-Infocall line with live
operators.
2. Educate 411 and 555-1212 directory assistance

operators about Infocall Services, direct
transfer calls to 1-800-Infocall, and
incentivize 411 operators.

3. NYT advertising should focus on 1-800-
Infocall and upscale positioning.

4. Primary BA-NY advertising should be on TV.

5. 1-800-Infocall services should be heavily

advertised in the Yellow and White Pages.

6. $5.00 (or other value) coupons should
periodically be delivered in phone bills.

7. BA-NY should deliver pocket/wallet directory
cards in phone bills.




O O 1 O v o W N =

I I S e S S S e S S S S S S e

44

On the contrary, BA-NY seems determined to destroy the
service. In 1997, BA-NY spent only 510,574 of its
$18,000,000 in InfoFone revenues on advertising the service
(See Exh. C; BA-NY October 6, 1998 Presentation, Appendix
A), revealing a prior intent to lower call volume.

Moreover, there is evidence that BA-NY is systematically
taking steps to maximize customer blocking of these service.
See Jay Thomas testimony, pp. 3-4. These apparently
intentional efforts to suppress call volume and justify
termination are in line with prior BA-NY actions which
resulted in a finding by the Commission--recently sustained
by the Courts--that BA-NY had engaged in willful misconduct.

Even if one assumes a declining revenues for BA-NY, BA-
NY is protected from suffering a loss. First, BA-NY now
earns monopoly profits as all its services. Even if BA-NY
losses contributions for its 976 MAS service, absent a
contrary ruling by the Commission, BA-NY will continue to
recover monopoly profits on its IINS and GBS services, which
account for 50 percent of BA-NY’s InfoFone income.

Even if ﬁhe service should continue to decline in call
volume, regardless the reason, and the service become
unprofitable, BA-NY can seek a rate increase upon a showing
of need. A service generating 50 million calls per year and

more than 135,000 calls per day is hardly the type of
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unutilized service that would warrant, or permit,

termination. 18/

Q. Have alternative information sources contributed to a
decline in call volume?

A. Attempting to deflect responsibility from itself for
the declining call volume, BA-NY blames the presence of
other information alternatives for the decline, such as
"800" and "900" telephone information services, internet,
cable television, radio and newspapers. BA-NY offers not a
single shred of gbjective evidence that these alternate
sources of information have created a decline in volume.
Since these other information sources (other than the
Internet) have been around for a long time, BA-NY's
explanation lacks credibility. National Telephone'’s
business over the last three years has increased and not
decreased, even though the Internet, cable TV, radio and

newspapers have expanded their presence.

Q. In your opinion, are the alleged Ericsson switch
technical concerns a valid reason for BA-NY’s termination of

this service?

18/ Advertising expenditures were slightly greater in
the years before 1997, with expenditures of $140,480 in 1996
and $ 211,103 in 1995. See Exh. C annexed hereto.
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A. BA-NY’s final argument concerning the high cost of
replacing the Ericsson switch is, I believe, a contrived
excuse, rather than an honest explanation, resulting from
BA-NY’'s conclusion that the PSC is not likely to permit
termination based solely on economic considerations, but

might support termination if it is otherwise justified.

Q. Do you have any authority for your position that the
claimed Ericsson switch Year 2000 concerns were contrived?
A. An internal BA-NY memorandum, entitled "Bell Atlantic
InfoFone Services - New York and Y2K" and annexed as Exh. H,
reveals that BA-NY recognized it could not terminate this
service for financial reasons but that it might receive
Commission approval if that service could not be provided

for other reasons, such as technical reasons.

Q. Is the Ericsson Switch capable of becoming year 2000
compliant?
A. Based on recent information I have received, I believe

that the switch is, or may be made, year 2000 compliant. I
am advised that the problems with thelswitch occurred
because BA-NY failed to install the 301 and 302 upgrades to
the Ericsson switch. Although upgrades must be made in
sequence for the switch to work properly, BA-NY sought to
install the 304 upgrade in 1996, without installing the

prior upgrades.
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I am further advised that BA-NY’'s 1996 installation of
the 304 upgrade would have succeeded if BA-NY had
reconfigured some trunks and lines (which BA-NY failed and

refused to do this) and that, with these and possibly one

more upgrade, the switch would have been year 2000

compliant. I make this allegation despite the fact that BA-
NY has generally refused to provide responsive answers to
most information requests, including requests regarding the
Ericsson switch.

Any potential year 2000 failure thus appears to result

from BA-NY’s gross negligence not from any switch

imperfection.

Q. Even if BA-NY’s concerns about the Ericsson switch were
correct, are there any options available to BA-NY short of
obtaining a new switch or niigrating the service to continue
to keep the Ericsson switch operational after the year 2000°?
A. Even if BA-NY’s claims about the Ericsson switch and
its potential failure in year 2000 were correct (many or all
of which are not), as shown in the accompanying testimony of
Elwin Macomber, BA-NY has inexpensive options short of
replacing the switch that would enable BA-NY to maintain its
service.

First, BA—NY could set the clock forward on the
existing Ericsson switch to determine whether there would be

a year 2000 failure. This is commonly done to test
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switches, like the Ericsson AXE 10 IMAS switch, which are
not used for accounting purposes. See Macomber Test., p. 5.
If there is a failure, BA-NY can immediately correct the
problem by returning the switch back to the current date.
BA-NY may be able to avoid the problem by turning back the
switch prior to the year 2000. BA-NY could select an
appropriate prior year and turn the switch back to that
year. Moreover, BA-NY can test if turning back the switch

will work at this time, well before the year 2000. See,

Macomber Aff., p. 6.

In sum, BA-NY's reliance in alleged year 2000 Ericsson
problems appears to be a red herring -- an argument created
by BA-NY to induce Commission approval for its exodus from

this service.

Q. In the event that BA-NY is required to migrate this
service from the Ericsson switch, is BA-NY’s claim that it
cannot continue to provide the broadcast function accurate?
A. As an alternative, to testing or adjusting the Ericsson
switch, BA-NY concedes it can migrate all InfoFone services
to the 5ESS at West 18th Street at a cost well below that
necessary to replace the Ericsson switch. Although BA-NY
claims it cannot provide the broadcast feature for 976 MAS
after migration to the 5ESS, this is inaccurate. According
to Elwin Macomber, BA-NY can connect various types of

relatively inexpensive equipment, such as IVRs, to perform a
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broadcast function with the 5ESS. See Macomber Test., pp.
3-5. Mr. Macomber cannot presently assess the cost of such
broadcast service because BA-NY has refused to answer
information requests directed to those issues. However,
based on sheer speculation as to peak load volume, he
estimates the cost at less than $1 million, perhaps
considerably less. See Exh. to Macomber Test. In addition,

some IPs’ may be willing to increase their rate for a period

of five years in order to pay the costs of this equipment.

Q. Are you aware of any additional evidence which supports
your position that BA-NY assertions about the switch are
untrue?
A. That BA-NY'’s assertions about the Ericsson switch are a
red herring is confirmed by the fact that BA-NY proposes to
terminate InfoFone services in areas of the State outside
the New York metropolitan area where the Ericsson switch is
not used, such as Buffalo, Albany, Syracuse and Binghamton.
Moreover, BA-NY failed to disclose in its October 6,
1998 presentation the true reason for the termination.
However, an internal BA-NY memorandum, annexed as Exh. G,
reveals that BA-NY is terminating the service in whole or in
part because certain 976 information providers who have
obtained a Commission determination in Case No. 93-C-0451,
recently affirmed on appeal, that BA-NY was grossly

negligent and engaged in willful misconduct in providing
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this service, and have filed a pending RICO action against
BA-NY. See Exh. H, pp. 2, 7-8.

Moreover, a 1996 BA-NY submission to the Commission,
annexed as Exh. A, reveals that BA-NY was providing, or
intended to provide, telephone information services that
would directly compete against the 976 MAS service which it
now seeks to destroy, by terminating the service and, if
required to continue the service, insist on eliminating the

broadcast function following migration.

Q. Are any CLECs interested in providing InfoFone
services?
A. National Telephone is unaware of any CLEC who has

provided pay-per-call information services. BA-NY has
failed to identify any CLEC who has offered to provide the

service.

Q. What problems would be encountered if the IPs were
required to migrate to "900" services?

A. Although BA-NY asserts that the InfoFone service could
be offered through AT&T's "900" service, as discussed above,
there is no number portability with AT&T’'s "900" service and
there could be no seamless migration to AT&T. Each InfoFone
IP would have to obtain a new "900" number, terminate its
old business, and forfeit some or all the goodwill created

in existing telephone numbers.
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Additionally, as discussed above, in view of the
nationwide character of AT&T’s "900" service, its higher
prices, and higher chargebacks and the "stigma" that
accompanies that service, AT&T’'s "900" service is not a
viable alternative for National Telephone. If it were,
National Telephone and the other IPs might have operated

their business through AT&T's "900" service from the outset.

Q. Is it possible to insure a seamless transition to 900
services?
A. A seamless transition to a "900" number is not possible

without number portability. Since there is no portability
between BA-NY’'s InfoFone services and any of the "900"
services, there can be no seamless transition to this
service.

In view of the absence of any "CLEC" willing to provide
this service, there can be no transition, let alone a
seamless one. Even if a CLEC were willing to provide the
service, whether the transition would be seamless depends
upon number portability, the financial strength and ethics
of the CLEC, its technical ability to provide the service,
the price it would charge, the price BA-NY would charge for
its portion of the service, BA-NY’s willingness to continue
to provide billing and collecting, and the technical

precision of the cut-over.
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BA-NY does not appear willing to take the steps
necessary to assure the IPs a seamless transition to the
same IP number, as discussed above. Moreover, for reasons
discussed above, it is unlikely that the transition would be
seamless. Even if there were number portability and the
cut-over were well performed technically, outstanding issues
of the character and ethical make-up of the CLEC and its
financial soundness effect whether the transition is
seamless.

Finally, a steep price increase will destroy this
service as quickly and efficiently as a technically
incompetent operator, and BA-NY’'s prices for billing and
collection would cause the CLEC to pay BA-NY nearly as much
as 976 MAS and many IINS IPs now charge their callers. A
transition that would charge high prices, requiring IPs to
pass on those charges to customers and lose call volume as a

result, is not seamless.

Q. Do BA-NY’s billing and collection policies cogfirm its
intent to destroy this service?

A. BA-NY’s billing and collection policies, which it
discussed in its October 6 Presentation in the context of a
hypothetical migration of the InfoFone service to an IXC or
CLEC, are inadequate. BA-NY offers no guarantee on how long
it will continue to provide such services, and in any event,

it charges are gravely over priced (1500 percent in excess
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of its cost).. Moreover, BA-NY cannot provide billing and
collection services for calls made by customers serviced by
other CLECs. Nor would BA-NY guarantee a price for this
service for a long period of time.

Moreover, BA-NY'’s prices for billing and
collection reflect an extraordinary level of monopoly
profit. Although BA-NY'’'s costs are only 2 cents per call,
BA-NY charges 30 cents per call for their services (See Exh.
E), an increase of 1500 per cent. By terminating this
service, BA-NY has evaded a regulatory limitation on price,
not only maximizing its profits from any information
providers able to survive the termination, but forcing them
to raise their prices to consumers, causing severe declines
in their volume and creating a price umbrella that permits
BA-NY to charge higher prices for the information services

that it decides to offer.

Q. Are there any other problems with BA-NY’s billing and
collection agreements?

A. BA-NY's billing and collection contracts with
interexchange carriers, by their terms, permit BA-NY to
refuse to bill and collect for certain services based on
information content. BA-NY’'s reservation of their right to
bill and collect for particular information providers is

particularly troubling and, we submit, prevents a "seamless"
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transition, undermining any assurances that BA-NY may have

provided.

Q. Are there any other entities that could perform billing
and collection services under reasonable terms and prices?
A. BA-NY failed to identify any other entities that could
provide billing and collection services, or to advise of the
terms and conditions of those services. To my knowledge,
there are no such entities that provide billing and
collection services that are reliable and that charge a
reasonable fee.

On the contrary, all billing and collection services of
which I am aware charge exorbitant rates and their
collection rates are very low. Even if BA-NY provided
billing and collection, the prices would be prohibitive, as

discussed above.

Q. What costs are associated with a third party billing
and collection agency?

A. A billing and collection agency would submit the call
to BA-NY who would charge at least 30 cents for that
service. That 30 cent charge, when added to the third party
billing and collection agency’s expenses and profits, would
necessarily result in charges to IPs for this service will
be in excess of the 40 cent 976 MAS charge to its customers,

and perhaps as much as $1.00.
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Q. What would happen to customers now using the services
if BA-NY terminated this service?

A. In the event that BA-NY were permitted to terminate
this service, it would soon disappear and 50 million callers
would have lost their ability to obtain the low priced,
reliable, information on demand service they have obtained
the benefit of for a quarter of a century.

Even if some callers began using "900" services, credit
card services, or subscription services as a substitute, the
number that would do so for more than six months is in my
opinion quite small -- no more than 20 percent.

As a result, tens of millions of InfoFone callers will
be deprived of a service they had relied on and used for
years. In view of this untapped demand, it is possible --
indeed probable -- that a BA-NY subsidiary would involve

itself in the provision of these services.

Q. Is BA-NY an actual or potential competitor in the
business of providing telephone information services?

A. BA-NY and its predecessors have over the years been
providing information programming for these services. It
was New York Telephone Company that originated the time and
weather services many, many years ago and continued to
operate those services until a decade ago when Judge Greene

forced a divestiture of these services in United States V.

AT&T, 552 F. Supp. 131 (D.D.C 1982).
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To this day, BA-NY still owns InfoFone time and weather
programs. Although precluded from operating these services
by Judge Greene’s decree, BA-NY auctions these services off
each year. Although I do not know the amount that BA-NY
receives from these services, in recent years BA-NY has
demanded a minimum bid of $500,000 for its weather program
and $150,000 to $200,000 for its time program. See Weiss
Test. p. 23.

Although BA-NY has refused to provide information to
the IPs on the information programming services that it
previously provided or that it now provides, I am advised
that New York Telephone Company, following divestiture,
tried to provide telephone information services of its own
through its NYNEX Information Resources Corp. ("NIRC")
subsidiary, such as its "Consumer Tips" service. Attached
as Exh. I is a copy of BA-NY’s "Consumer Tips" advertising
materials, which describe to consumers the information
services that it provides, including sports, lottery,
entertainment, business report, news, weather, and other
telephone information services.

Although BA-NY claims that it terminated those
services in 1997 (See BA-NY response to PPI-BA-NY-36,
annexed as Exh. E), it is possible--indeed likely--that BA-
NY terminated its services in order to avoid antitrust
arguments prohibiting the termination of InfoFone competitor

by a monopolist, and that further discovery will prove this
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point, and that, following termination, BA-NY will return
to, or substantially increase its presence in, the New York
information services market. (If in fact it is no longer
competing in this market).

Bell Atlantic Mobile, a BA-NY subsidiary or
affiliate, currently provides many pay-per-call information
services to callers including traffic reports and Bloomberg

financial news reports.

Q. Once the InfoFone services are terminated, would there
be any barriers for BA-NY’s re-entry into the market?
A. Once InfoFone services are terminated and the
information providers, left with unsatisfactory, non viable
telephone information alternatives, close their business, an
unregulated BA-NY subsidiary could reenter the information
services market and providé the same type of services
previously provided, except without effective competition.
If this were to occur, as I believe it will, an
unregulated BA-NY information subsidiary will, I am advised,
be able to earn monopoly profits on pay-per-call information
programs using local seven digit dialing devoid of
competition. See Eisenstadt Test.

Q. What is your conclusion in view of the foregoing?




A. BA-NY's application to withdraw its InfoFone services
tariff and terminate all InfoFone services should be denied,
BA-NY should be required to comply with the terms of its
InfoFone tariff, including its tariff for the 976 mass
announcement service, contribution should be removed from
all InfoFone services, and BA-NY should be required to

assure call count accuracy for this service.

Richard Cohen

Sworn to before me this

//¥8ay of December 199

KENNETH G. WALSH
Notary Public, State of New York
0. 02 WA-6011216
Qualified in Queens Countz/?
Commission Expires 04/1 7"
£:\home\levy\3281\cohen.tst






IR - RS B - AT - A e

Ao DO i el e b kel el ed bed ek d
MR R DN NERERE D SO R 00 = o

NEW YORK STATE
PUBLIC SERVICE COMMISSION

Proceeding on Motion of the Commission to : Case 98-C-1079
Investigate New York Telephone Company’s
Proposal to Discontinue Offering Information

Services
Prefiled Testimony of Lawrence Weiss
Q. Please state your name, address and current occupation?
A. Lawrence Weiss. I am a New York resident and President of

Larry Weiss Associlates, Inc., a provider of 540 information
services and an audiotex service bureau. Larry Weiss Associates
and its predecessors, affiliates and other companies previously
owned by me, are respectfully referred to herein as "LWA". I
submit this testimony in opposition to BA-NY's application for

leave to withdraw all its InfoFone tariffs and terminate this

service.
Q. Briefly describe your background?
A. I was involved in the broadcasting, advertising, and

electronics businesses during the period 1969 to 1988, working as
a broadcaster, advertising company President, and senior

executive for a major electronics retailer.

Q. How did you become interested in the telecommunication

field?
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A. Throughout my life, I have been interested in electronics,
telecommunications, computers and related'"gadgets" and, in the
early 1980’'s, began experimenting with the technology of
combining voice recordings with computer memory . In 1984, I
created what I believe was the first interactive audiotex
bulletin board for singles. It operated through a POTS line,
with monthly subscriptions paid by credit card. Subscribers
could record a notice about themselves or send a message to
anéther subscriber who previously recorded an ad. The next yéar,

1985, I created a similar service for the gay community.

Q. Were there any drawbacks with the LWA POTS line business?

A. This LWA POTS line business was quite small, receiving only

a few hundred calls per month. The potential market for this
service was limited by the subscription credit card format. Few
potentiél customers will subscribe to such a service on a monthly
basis or pay for such calls by credit card. Further, the credit
card nature of the service resulted in’unacceptably high
chargebacks, great difficulties in billing because banks wanted
credit card imprints, and high premium costs to LWA for bank

credit card services, reducing LWA profits substantially.

Q. How did you become an InfoFone information provider?
A. When BA-NY announced the creation of its IINS service in or
about 1988, I foresaw an opportunity to create a different

singles bulletin board business billed directly to callers
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through BA-NY’'s monthly billing statements. I terminated my
existing programs and became an IINS information provider,
forfeiting my existing POTS lines and the goodwill they had
accrued, and created two 540 IINS dating bulletin board services
in the New York metropolitan area LATA, one for heterosexuals and
the other for the gay community.

Based on my belief that, when operated as a pay-per-call
InfoFone service through BA-NY, a singles bulletin board business
had significant potential to grow and expand, I left my
advertising business and at all times since 1988 I have
exclusively engaged in providing telephone information services
and providing relating services, including the operation of a

service bureau which assists others in providing these services.

Q. Was LWA’s switch from a POTS line to IINS successful?

A. My belief proved correct. Upon the creation of LWA’s IINS
singles bulletin boards, call volume quickly increased to several
thousand calls per week. Both services are still in service,
although call volumes are lower due in whole or in part to the
tremendous competition from other providers who have since
entered the IINS market and to my decision not to institute a
summer advertising program or take other steps to promote the
programs due to BA-NY’s announcement last summer that it intended
to terminate the service. I believe there are now more than 50
InfoFone telephone information providers providing such services

in the New York metropolitan area LATA.
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Q. Has LWA expanded its InfoFone service since 19882

A. In or about 1992, LWA started a new information service in
Rhode Island offering time and weather information and soon
instituted that IINS program in New York. LWA’s time and weather
service offers local weather information, extended weather
information and, where applicable, marine weather information. I
am not aware of any other local time and weather telephone
information service that provides callers with an extended five
day forecast and marine weather information.

Additionally, beginning in or about 1989, LWA began to
expand its singles bulletin board programs and later its time and
weather programs into other New York and New England regions in
which Bell Atlantic North and its predecessors provided InfoFone
services. Currently, LWA offers a gay bulletin board program in
the Boston LATA and time and weather programs in the Buffalo,
Syracuse, Binghamton, Albany, Poughkeepsie, Boston, Holyoke,
Maine and Rhode Island LATAs. LWA offers no telephone

information services in any part of the country other than the

areas served by Bell Atlantic North.

Q. Upon learning of BA-NY’s decision to terminate the ﬁew York
InfoFone services, did LWA scale back any of its plans for
growth?

A. LWA had plans to set up two 976 numbers the summer of 1998,
but those plans were placed on hold when BA-NY announced its

intention to terminate its InfoFone service. LWA also advised




O 0 ~1 o oo w N =

O DD e ke ek ek el e e ped
NN R RERRERNEBRE S %0 o0 - w0 = o

perspective service bureau clients of BA-NY's intention to
terminate the service, resulting in a loss of new service bureau

business. (See below pages 8-9)

Q. How do BA-NY’s prices compare to those charged by other
local exchange carriers in areas where LWA offers its services?
A. BA-NY’s InfoFone charges are significantly higher than Bell
Atlantic’s charges for services in New England. Although BA-NY
charges LWA for its New York metropolitan area InfoFone service
26 cents for the first minute, 7 cents for each additional
minute, and 12 percent of the IPs per call charge to the caller,
Bell Atlantic’s other New England services (in Boston, Holyoke,
Maine and Rhode Island) all charge substantially less. For
example, in Boston} Bell Atlantic charges 20 cents for the first
minute and 6 cents for each additional minute with no additional
percentage per call charge. Although LWA charges a lower per
call price in Boston (75 cents per minute) than in New York (95
cents for the first minute) for its time and weather lines, LWA's
gross margins are higher in Boston than in New York.

Q. Is price the only consideration which affects call volume?
A. LWA offers what it believes to be high quality, low priced
services to its customers. Although effective advertising
affects call volume, so does price; lowering the price can result
in increased volume. LWA competes with National Telephone
Enterprises, Inc. and many other providers of telephone

information services singles bulletin boards.
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Q. Do LWA’s services serve the public interest?

A. All LWA services serve the public interest. New York
residents have a vital interest in weather forecasts and LWA
offers extended five day forecasts and marine forecasts not
available anywhere else on an immediate demand basis unless the
caller has a weather radio. LWA’s marine forecasts are virtually
essential for sailors and fishermen deciding whether to go to sea

at a particular time.

Q. How does LWA’s dating bulletin board serve the public
interest?
A. LWA's dating bulletin board serves the public interest,

offering residents an opportunity to reach out, meet and talk

.with someone safely and anonymously by telephone, in a risk free

manner. Among other things, our gay bulletin board service
offers men and women struggdling with identity issues an
opportunity to reach out to the community for connection and

support.

Q. Can you identify other information services which serve the
public interest?

A. Other InfoFone information services, often unavailable
anywhere else in any other form, similarly operate in the public
interest. For example, one of the subscribers to the LWA service
bureau offers a Russian language maritime employment service

providing information that, to my knowledge, cannot be obtained
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any place else. Another former subscriber (now deceased) was a
well known investment adviser who offered his unique and valuable
expertise to busy investors, in a convenient easy access call.
Still another provides information concerning other types of
employment opportunities.

The InfoFone time, weather, lottery and sports lines fulfill
a need of New York residents to receive immediate, minute-by-

minute updates on these events and opportunities.

Q. What will be the result to LWA, if BA-NY terminates its
Infofone service?

A. In the event that BA-NY terminates its InfoFone service, LWA
(and I believe the vast majority of the other InfoFone
information providers) will be forced out of business, resulting
in a loss of equity in the business slowly acquired over many
years without compensation ‘for that equity loss, and its tens of
thousands. of loyal customers will be deprived of information
services they have been relying on for nearly a decade. As shown
below, LWA cannot earn sufficient revenue to support this
business through POTS lines, "900" services, or in any other

mannexr.
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Q. Has the threat of termination by BA-NY effected LWA’s-
gservice?
A. The threat of termination is already affecting LWA’s

services. Advertising in newspapers and in broadcast media has
been essential to the maintenance and growth of LWA’s business

and LWA has consistently engaged in a careful program of planned

advertising, advertising at certain times and in certain ways to
build call volume, and at other times when volume is high,
reducing or eliminating its advertising. Recently, through late
1997 and early 1998, as part of a pre-planned media strategy, LWA
placed its advertising placement on hold. This past summer, LWA
had intended to relaunch substantial advertising placement in the
New York metropolitan area for its singles bulletin boards.
However, with BA-NY’s announcement, these plans have been
deferred indefinitely pending a revaluation of this proceeding
and a determination as to whether BA-NY's InfoFone service will
continue. There is no benefit from creating a new customer base
through advertising if LWA will soon be forced out of business.
The result of this reduction in advertising has been a steady
decline in call volume for its singles services. Additionally,
LWA has in good conscience, had to turn away over a dozen
prospective new IP clients who wanted to retain the services of
its service bureau. These prospective IPs were not aware of BA-
NYs intentions (BA had not informed them) and they were prepared
to invest considerable money and time in their new ventures not

knowing they might be shut down within the year. Upon my
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informing them of BA-NY's proposed plans, some IPs decided to
proceed, but most elected not to proceed, resulting in lost

business for LWA.!

Q. What would bécome of LWA if BA-NY is successful in
terminating its InfoFone services?

A. If BA-NY succeeded in terminating its InfoFone services, LWA
would be forced to go out of business because there are no viablg
alternatives for providing this service, for the reasons

discussed below.

Q. Is BA-NY correct when it says that InfoFone services can be
provided by a CLEC?

A. Although BA-NY asserts that InfoFone services could be
provided by a CLEC, I am unaware of any CLEC who is willing to

provide such services.

Q. What would be entailed for a CLEC to provide service similar

to BA-NY’s?

23
24
25
26
27
28

! While LWA has acted responsibly in this matter during
this termination inquiry, BA-NY has not apparently acted
with reasonable restraint and candor. Although LWA's
service bureau is now turning away new potential information
providers in view of the possible termination, BA-NY has not
done the same. Rather BA-NY is continuing to take orders
and collect money from new applicants without advising them
that BA-NY intends to terminate this service.




10

1
2

A. To provide this service, a CLEC would have to acquire and
] maintain sufficient switching equipment, lines and trunks to
! handle large call bursts generated by the InfoFone services. Thg
° legendary high peak load for the service®’ and the consequent low
6 utilization rates for most lines leaves the equipment under-
! utilized except at times of peak load (e.g., during occasional
8 lottery drawings and sporting events, etc.). More important, a
I CLEC would have to arrange a billing and collection agreement
10 with BA-NY to provide these services in a manner similar to the
1 way they are currently provided; and an interconnection agreemeng
12 with BA-NY to facilitate transport of the calls. A CLEC would
13 also have to make arrangements with a third party financial
u institution for safe management of the IP’'s money collected from
1 BA-NY by the CLEC for the benefit of IPs. .
16
17

Q. Did you make any independent inquiry to see if there are any
18 alternatives if BA-NY terminates its service?
19 A. Following BA-NY's announcement of its termination, I sought
20 to determine whether a CLEC could service this business. Even if
21 a CLEC were willing to design and build the network, build or
22 renovate a building to house the network, identify and obtain a
zi site for the facility, and obtain financing for the project, all
25
26

2 Despite several IP information requests directed to

271l this issue, BA-NY has refused to provide any information to

28

IPs concerning peak load call count for any period of time.
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quite expensive, BA-NY’s own policies and procedures provide
insuperable barriers to provision of these services by a CLEC.
Although BA-NY offers billing and collection services to
interexchange ("IXC") carriers, I am advised by BA-NY that, as a
matter of policy, it will not provide billing and collection
services to CLECs, has never done so, and is not set up to do so.
Without BA-NY billing and collection, no such service can be
provided since only BA-NY has access to information regarding the
origination of such calls that would permit billing and
collection. BA-NY’‘s billing and collection is also essential in

order to enable the calls to appear on BA-NY's monthly phone

bills, as they are today.

Q. If BA-NY’s billing and collection services were available
to CLEC’s would BA-NY pricing structure permit. them to provide
economical services?

A. Even if BA-NY were willing to change its policies and
provide billing and collection services to CLEC's, BA-NY's price
structure would make it impossible for the CLEC to provide
economically viable services. I am advised that BA-NY charges
about 30 cents per call to IXC’'s and 3rd party billers for
billing and collection even though BA-NY’s costs for this
service, according to recent findings of the Commission in 93-C-
0451, are two cents per call. See Exh. E. Aside from the

unconscionable BA-NY profit from this unregulated service (1500

percent per call), the high price that the CLEC would have to
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charge to recover BA-NY's charges, its fixed and variable costs,

and a reasonable profit would destroy the InfoFone service.

Q. Based on current pricing structure what would occur if BA-NY
were permitted to discontinue its service and CLEC’'s allowed to
operate under the current pricing structure?

A. A CLEC would have to pay BA-NY at least 34 cents at current
rates for a one minute call. After adding the CLEC’s own costs
and profit margins, the CLEC would likely have to charge the
InfoFone IPs at least 60 cents per call for the first minute.
This exceeds current charges to all callers to 976 services,
forcing 976 MAS information providers out of business or
requiring them to steeply increase their prices. Such a price
could also exceed interactive IPs first minute charge to callers
for all 550 services and for many IINS services. When other IP
costs are added to such substantial charges included, such as the
substantial advertising costs that this service requires,

virtually no IP will be able to remain in business.

Q. Are there any other reservations that LWA has concerning
operation under CLECs?

A. LWA opposes the use of a third-party CLEC for several other
reasons. First, IPs have no assurance that their existing
telephone numbers will be seamlessly transitioned through this
hypothetical CLEC. According to the information imparted to IPs

at the July 11, 1998 meeting, BA-NY intended to return all
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InfoFone numbers to the North American Numbering Plan, an
independent agency with no obligation to insure that information
providers maintain their numbers at all, let alone seamlessly.
Even if the North American Numbering Plan reassigned the numbers
to a CLEC, the information providers have no assurances that they
would receive them from the CLEC.

Preservation of existing telephone numbers is essential to
each and every information provider because of the goodwill that
attaches to those numbers. High volume services with substantial]
goodwill, which were generally developed over many years at
substantial cost, are known to callers by their telephone
numbers, not their corporate or trade names. The transfer of
those numbers to any party other than the present holder would
transfer the goodwill of a business to that third-party without
compensating the information provider.

Neither BA-NY nor the Commission can guarantee that all
InfoFone telephone numbers are allocated to the CLEC and that thd
CLEC will allocate them, seamlessly, to the existing holders. A
return of telephone numbers of this magnitude (if at all) to the
North American Numbering Plan never occurred before; there is no
precedent for what would occur or how it would occur. This
places each and every information provider in jeopardy in any
transition to a CLEC.

In addition, any CLEC who provides this service in place of
BA-NY would be a largely unregulated monopolist. As a

monopolist, with no competition and limited regulatory oversight,
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-that CLEC would have every incentive to charge maximum -- i.e.,

monopoly -- prices. LWA could not accept a transfer of this
service to a supplier of monopoly services with inadequate
constraints on the prices it can charge or the terms and
conditions it can offer.

A CLEC'’s charges would be unacceptably high for the reasons
discussed above. Currently, LWA charges 95 cents per minute for
its time and weather service. If a CLEC charged 60 cents per
minute, LWA could not cover those costs and remain in business

due to the high costs of advertising and other costs of business.

Q. Has LWA had any.experience with CLECs or other non-Bell
Atlantic services that would raise doubts regarding the ability
of CLEC to provide this service?

A. LWA opposes using a CLEC because of its priox unsatisfactory'
experiences with other carrier services in the past. Several
years ago, LWA formed a service bureau and set up a co-located
facility with MCI, a largely unregulated provider of pay-per-call
services, at MCI's point of presence in East Meadow, New York,
with 30 T-1’s. The experience was a nightmare.

MCI regularly changed the rules and the rates, it would take
six months for MCI to approve and install a new line, and MCI was
highly unreliable. Ultimately, LWA terminated.its relationship
with MCI, losing a large sum of money as a result.

LWA also previously obtained several lines from Telesphere,

an IXC "900" carrier who offered pay-per-call services, including
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billing and collection. Soon after LWA enrolled in that service,
Telesphere terminated its business and filed for bankruptcy,
without distributing to the IPs the IP money they had recovered
from callers. Although LWA lost money as a result of the
bankruptcy, as a recent subscriber, its losses were modest as
compared with the other long-term information provider

subscribers, many of whom lost everything.

Q. Are "900" services a viable alternative in your opinion?
A. No. Transfer of this service to an interexchange carrier
("IXC") is unacceptable for several reasons. First, an
ipterexchange carrier would require that LWA obtain ten digit
"900" numbers, and forfeit its existing seven digit number,
including the goodwill in its telephone number and therefore in

its business -- goodwill that it has taken years to accrue.

Q. How do rates for "900" services compare with rates for BA-
NY’s InfoFone service?

A. "900" rates are substantially higher than IINS rates,
reflecting long distance charges between callers that may only be
blocks apart. AT&T charges customers 32 cents per minute and ten
percent for billing and collection if they have T-1s. If the
customer has no T-1s, like LWA and the vast majority of the
information providers, AT&T charges 44 cents per minute plus 15

percent of customer charges for billing and collection. In




-TE-- BN B - > S 1 B L

RO RO ket bk ek ek ek gl hed ped e b

16

addition, AT&T charges a $1,000 installation fee and $75 per
month per telephone number.

With InfoFone charges of 26 cents for the first minute, 7
cents for each additional minutes, and 12 percent for billing and
collecting, depending on the length of the call, AT&T per call
charges can be as much as seven times higher than BA-NY's charges
and its installation and monthly line charges are ten times
higher.

LWA could not continue its service if it had to pay AT&T
rates. Even if LWA quadrupled charges to customers to cover the
increased costs, LWA could not survive because it would lose at
least 90 percent of its business and still could not cover its

costs due to declining volumes, let alone make a profit.

Q. Do "900" services differ in other respects from BA-NY’s
InfoFone services?

A. LWA offers its services locally and can only market them
locally. Dating bulletin boards and time and weather services
are by their nature local. Since "900" services are all
nationwide and LWA cannot advertise nationwide, by subscribing to

"900" services, LWA would be paying for services it will never

use.
Q. Are there any other disadvantages to "900" services in your
opinion?
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A. The perceived adverse image of "90C" services in the market
makes them undesirable. "900" services conjure up images of
scams and sleaze in the minds of many consumers. A reputable
service like LWA does not want to be associated with that
stereotype.

Consumers believe that "900" services, with their ten digit
dialing numbers, are a high cost, long distance sexrvice. Many
will not call for that reason, without even obtaining rates for

the service.

Q. Do POTS lines offer an acceptable alternative to LWA?

A. No. LWA would never revert to providing its time and
weather or its singles bulletin board services through a POTS
line because it would require changing its telephone number,
resulting in a forfeiture of the goodwill its lines have built up
over the past decade.

Also, the demand for a credit card business is insufficient
to make it a viable business. These calls are "impulse" calls;
callers make them because -they are convenient. Many callers have
no credit cards, but do have access to telephones. Even for
those callers that do have credit cards, credit cards are

generally inconvenient and therefore unacceptable, requiring as
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1
2 .
they do retrieving the credit card, dialing the credit card
3
number, and waiting for approval.’
4
Further, many potential callers are unwilling to use credit
5
cards for safety concerns. To use a credit card POTS line, a
6
customer must be able to trust that the credit card information
7
that it provides will not be abused by the information provider.
8
Many cautious New Yorkers who would trust a well-known airline or
9
department store with their credit card number would never trust
10
information providers, who are known only by their telephone
11
number and have little or no trade name recognition.
12
13
Q. What would the result be if LWA were required to use a POTS
14
line?
15
A. If LWA services became a POTS credit card service, its
16
dating bulletin board service would decline to by 90 percent
17
(i.e. to 10 percent) of its current volume and its weather
18
service would decline to 5 percent.
19
20
Q. Are there any other viable alternatives to BA-NY’s InfoFone
21
service?
22
23
24
25|l * The fact that callers do not like dialing extra numbers,
incfluding credit card numbers, is evidenced by BA-NY's 411
d2Ggctory assistance where many callers, after receiving a
telgphone number from directory assistance, choose to have BA-NY
cPhject the call directly for an extra 35 cents, rather than
diafling it themselves.

28




EE U

o

O 0 2 O

10
11
12

13

14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

19

A. There are no viable alternatives other than InfoFone for
providing pay-per-call telephone information services to New York

callers.

Q. What features of the InfoFone services do your customers
find most appealing?

A. These Info-Fone services provide callers unwilling to wait
with immediate, readily accessible information. The information
is particularly desirable to many customers who obtain weather,
lottery, sports information, employment opportunities, and stock
reports on demand, with no waiting, for a low fee.. The
importance of impulse calling is shown by the fact that all
households have telephone books, yet many people dial BA-NY's 411
information service, at 35 cents per call, rather than opening

their telephone book and obtain a number without cost.

Q. Are radio and television adequate alternatives to your
services?
A. Radio and television are not substitutes because the

customer must wait for the program with the desired information
to air. Many services, like LWA’s voice personal service, cannot
be provided by radio or television. The Internet is no
substitute because many New Yorkers have no access to the
Internet and many of the InfoFone services, such as the voice
bulletin board service, cannot be provided by Internet.

Moreover, obtaining information on the Internet is a much slower
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process, since it takes time to boot up a computer, load
software, dial in, log on, and find a web page. Newspapers and
magazines are not substitutes, providing new information only
once per each 24 hours at most.

I am unaware of any viable substitute for these programs
that offers the low cost, availability on demand, universal

access that this service offers to New Yorkers.

Q. Are call volumes declining?

A. BA-NY's October 6, 1998 Presentation states that one BA-NY

reason for terminating this service is declining call volumes.
IPs express no opinion on whether 976 MAS call volumes are
declining. But LWA does contest BA-NY’'s claim that IINS and GBS
call volumes are necessa;ily declining.

The IINS and GBS call volume figures contained in BA-NY'’s
October 6, 1998 Presentation at best reflect a slight decline in
IINS call volume. However, I challenge the accuracy of the
numbers in BA-NY’'s October 6, 1998 presentation. Call count
figures generated by LWA equipment invariably reveal that monthly
BA-NY’'s call counts are often low by as much as 11 percent.

Moreover, LWA’'s time and weather call volumes are not
declining, even though LWA is withholding advertising of those

services pending the outcome of this termination proceeding.

Q. Has LWA ever complained of inaccurate BA-NY’'s call counts?

A. From time to time, LWA has complained to BA-NY about these
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discrepancies.. Whenever BA-NY sent an engineer to review these
complaints and those engineers observed a discrepancy, LWA would
never be able to locate the engineer after the review and BA-NY

never pursued the engineer’s findings.

Q. Can LWA accurately test BA-NY’s claim regarding call volume?
A. LWA has no ability to test the accuracy of BA-NY's claims
regarding call volume or its belief that IINS call counts

understate call volumes because BA-NY has systematically declined
to provide IPs with any information in response to information

requests regarding this issue in this proceeding.

Q. ‘Does LWA have any evidence to dispute BA-NY’s call count
accuracy?
A. In 93-C-0451, issues of call count accuracy were addressed

for 976 MAS. I am advised that the Commission found substantial
inaccuracy for 976 call counts and that many of the call counts
were manually adjusted. I am also advised that, when IINS
information providers requested that Judge Robinson permit them
to participate in the 93-C-0451 proceeding, Judge Robinson
rejected that request on November 20, 1995 and IINS was excluded
from that proceeding. Accordingly, IINS, GBS and Circuit 9 have
had no opportunity to test the accuracy of BA-NY’'s claims

regarding call counts for their services.
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Q. Does LWA have any evidence that BA-NY competes with
information provider(s]?

A. Although BA-NY has refused to answer information requests
describing information services that it, or any of its affiliates
or subsidiaries, now provides or previously provided that compete
with information services provided by InfoFone subscribers, BA-NY
has previously represented its intention to provide such
competing services.

In a 1996 submission to the New York State Public Service
Commission, BA-NY confirmed that it had provided such information
programming in the past and that it would continue such services
in the future, saying:

Thus, without disclosing proprietary plans which

may from time to time be developed and changed, it is

safe to assume that in one form or another NYNEX will

offer services that compete with the IP’s 976 messages.

This may occur directly or through various other types

of offerings such as video information that would be

cross elastic with IP messages. NYNEX may choose to

enter such businesses directly, or through various

equity interests, joint ventures, partnerships or other

alliances."

ee Exh. A. Although BA-NY denied in answers to discovery
requests in this proceeding that it intended to provide InfoFone
services, it did not deny an intent to provide other information
services.

Despite BA-NY’'s persistent refusal to provide substantive
answers to information requests concerning its past and present

information programming, BA-NY currently owns several pay-per-

call information services. For example BA-NY currently provides
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pay-per-call directory assistance service. This service provides
callers to 411 with telephone numbers, addresses and zip codes
for listed telephone numbers at a cost of 35 cents per call.

This BA-NY pay-per-call information service is no different
than any information service provided by the InfoFone information
providers, except that it involves three digit dialing rather
than seven digit dialing is required. Moreover, BA-NY has

announced an intention to expand this pay-per-call service

nationwide.
Q. Do you compete with BA-NY in providing information services?
A. BA-NY is my competitor at this time in providing time and

weather services. BA-NY began offering pay-per-call time and
weather services at least a quarter century ago under the 936-
1616 and 936-1212 numbers. It continued with that service until
in or about the early 1980’'s, when it was permitted to maintain
ownership of the service, but required to spin off day-to-day
operation of the service.

Following that, BA-NY held an annual auction for the
privilege of operating its time and weather services. Based on
invitations LWA received to bid, it is my best recollection that
BA-NY recently placed a minimum bid of $500,000 on its weather
number and $150,000-5200,000 on its time number. Information
concerning bids received and the amount that the winning bidder

paid to BA-NY for this service are presently unknown.
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Q. Does any other affiliate of BA-NY offer information
services?
A. Although BA-NY failed to answer information requests

regarding this, Bell Atlantic-Mobile also offers a competing pay-
per-call telephone traffic information line for a cost of 50
cents per call, a Bloomberg financial news report, and many other

pay-per-call information services.

Q. How do BA-NY charges compare with other local exchange
carriers?

A. BA-NY's charges for its InfoFone service are far higher than
those charged by Bell Atlantic local exchange carriers serving
other areas. While BA-NY charges 540 information providers 26
cents for the first minute, 7 cents for each additional minute,
and twelve percent of all revenues received, Bell Atlantic'’s
local exchange carrier in Boston only charges 20 cents for the
first minute and six cents for each additional minute, with no

percentage per call charge.

The Commission has made a finding that the per call cost for
call origination and transport is 4 cents, 2 cents for call
processing, and 2 cents for call billing and collection. See
Commission 97-7 Decision and Order in Case No. 93-C-0451. These
same rates should apply to IINS and GBS since the services are in
material respects similar.

BA-NY’'s current IINS charges (26 cents for the first minute,

7 cents for each additional minute and 12% of the customers total
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call costs) afford BA-NY substantial per call excess contribution
(i.e., monopoly profits of $2.96 for a 20 minute call at 65 cents

per minute and $3.90 for a 20 minute call billed at $1.00 per

minute) .

Q. What has been the effect on you of BA-NY'’s announced
termination?

A. BA-NY'’s announced termination has had a substantial adverse

effect on me personally. I signed a contract on a new house just
one week before the termination was announced. Because of the
dire economic threat posed by the termination, and the extreme
anxiety it creates, I have become physically ill, suffering from
a number of ailments, and have had to put off my planned wedding.
While I cannot presume to speak for all information providers, I

believe that many others are suffering in much the same way.
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In view of the foregoing,

CONCLUSTION

BA-NY should not be permitted

to withdraw any of its InfoFone services and tariffs,

contribution should be removed from the IINS, GBS and Circuit 9

services, and BA-NY should be required to insure call count

accuracy.

Sworn to before me this
#T~day of December, 1998

‘Notary Public

KENNETH G. WALSH
Notary Pubtic, State of New York
No. 02 WA-6011216
Qualified in Queens Count;
Commission Expires 04/1 /7}

€:\home\levy\3281\weiss.txt

Lawrence Weiss
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STATE OF NEW YORK
PUBLIC SERVICE COMMISSION

Proceeding on Motion of the Commission to : Case 98-C-1079
Investigate New York Telephone Company’s

Proposal to Discontinue Offering Information

Services

Prefiled Testimony of Walter Boxer

Q. Please state your name and residence.

A. WALTER BOXER. I am a New York resident.

Q. Please identify the companies you represent?

A, I am the sole shareholder in Dynatech Communications,
Inc. ("Dynatech") and Infotel, Inc. ("InfoTel"), both New
York telephone information providers. I have been a

businessman for nearly twenty years.

Q. Describe your background as an information provider?

A. I have been involved in providing telephone information
services in the New York metropolitan area since December
1986. I have also been involved in industry trade
associations for many years, serving as past President of N
the Association of Information Providers of New York, a

trade association consisting of 30 - 40 information provider

members.

Q. Why are you submitting this testimony?
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A. I submit this testimony in opposition to the
application of New York Telephone Company d/b/a Bell
Atlantic - New York ("BA-NY") for the right to terminate all
its New York State InfoFone service, including all New York
telephone information services provided by Dynatech and
Infotel. If BA-NY is permitted to terminate this service,
Dynatech and Infotel’s business will be destroyed, its
employees will all be terminated, and its customers will be

deprived of this service.

Q. . When did you become a subscriber of BA-NY’s InfoFone
telephone information service?
A. In early 1982, I read about BA-NY’s InfoFone telephone
information service, became interested in it, and
immediately applied for a line. I was advised at that time
that BA-NY had a waiting list of about five years for this
service.

Four to five years later, following an apparent
expansion in the number of available channels from 22 to 44,

I obtained a single mass announcement program from BA-NY.

Q. When were Dynatech and Infotel formed?

A. In or about April 1988, BA-NY commenced its IINS
interactive service. At or about that time, I formed two
wholly owned New York corporations, Dynatech and Infotel,

and obtained one IINS telephone number for each corporation,
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each number having numerous lines. Since then, Dynatech and
Infotel have grown significantly in both number of lines and
call volume. Today, Dynatech operates 45 information

programs and Infotel operates 17 with seven employees.

Q. What telephone information services do Dymnatech and
Infotel offer?

A. Infotel, Inc. offers 540 psychic services in English
and Spanish using BA-NY'’s InfoFone service. Dynatech
primarily operates adult programming, in English and
Spanish, but also in Russian, and primarily using BA-NY'’s

970 service. 1/

Q. Please describe the background of the callers to
services offered by Infotel and Dynatech and the reasons
they call your service.

A. Many callers to these programs are Spanish speaking
recent immigrants. Many, including Spanish speaking
immigrant callers who call the adult 970 lines, are truly
seeking advice or just someone to speak to. Subjects
discussed on these calls, including subjects discussed on

the 970 lines, often involve family, culture, social

1/ About 50% of Dynatech callers are English speaking
and 50% are Spanish speaking. All Dynatech employees are
bi-lingual.
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services, friendship, loneliness, and other issues wholly

unrelated to adult entertainment.

Q. How are your companies services advertised?

A. Infotel and Dynatech both advertise their services,
spending substantial sums on advertising each year.

Dynatech and Infotel are among the largest advertisers in El
Diario, the largest Spanish speaking language newspaper in
New York, and in other alternate and local minority
Manhattan newspapers, such as the Amsterdam News and the

Manhattan Spirit.

Q. Does Dynatech offer services in other languages?

A. Dynatech also offers Russian language adult programs
and formerly offered Chinese language (Mandarin and
Cantonese) programs that wére advertised in local Russian
and Chinese newspapers. The Chinese program was terminated
because call counts provided by BA-NY were 50% below the
actual call count, as registered by Dynatech’s own call
receiving equipment (which has always proved

accurate). 2/ After months of unsuccessfully attempting
to induce BA-NY to correct the deficiencies in its local
call count mechanism (the calls were mostly from Chinatown

and Flushing), Dynatech was forced to cancel the service;

2/ Dynatech uses an IVR to count every call to each of
its information programs.
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recovery of revenues on only 50% of the calls was inadequate

to support the service.

Q. What would be the effect of termination of this
service?
A. If BA-NY terminates this service, Dynatech and Infotel

will terminate their business, all employees will be
terminated, and thousands of New York customers will be

deprived of desired services.

Q. Are there any competing local exchange carriers
("CLECs") who have offered to provide similar service?

A. To my knowledge, there are no competing local exchange

_carriers ("CLECs") able and willing to provide this service.

Even if there were, I would be reluctant to obtain services
from them in view of my past experience in using a carrier

other than BA-NY to provide these services.

Q. What past experiences would make you reluctant to
subscribe to a service offered by a CLEC?

A. In or about January 1991, Infotel obtained a "900" line
from Telesphere, an interexchange carrier ("IXC"). After
leasing equipment to provide this service, spending
substantial sums to operate this service, and spending
amounts on advertising to create a customer base for these

services, Telesphere, began appropriating revenues belonging
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to information providers for their own use rather than
passing them on to the information providers as required.
In or about September 1991, Telesphere terminated its
business and filed for bankruptcy, owing me and many other
InfoFone providers very large sums of money, rendering our
advertising useless, and leaving us with stranded equipment.
I am therefore keenly aware of the devastating
consequences to my business of an unreliable carrier. It is
my understanding that New York CLEC’s are generally small
start up operators competing against the BA-NY monopoly. A
regular customer would be briefly inconvenienced if a CLEC
went out of business, but could immediately move to another
carrier, such as BA-NY. But an InfoFone IP’s business would
be destroyed since there would be no other carriers offering
the service and no place to transfer the business on an
immediate basis.

Moreover, I am aware of the service problems associated
with the use of IXCs and CLECs. In 19?7, my companies
subscribed to local service provided by.horldcom. After
being assured that Worldcom’s services were identical to
those offered by BA-NY, I learned that, on the contrary,
Worldcom would not permit me to access BA-NY’'s InfoFone
services through their lines. Further, when service
problems arose, Worldcom and BA-NY each found the other was
to blame and refused to fix the problem. The problem was

only resolved when I switched back to BA-NY.
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Q. Are there any restrictive features to BA-NY’s billing
and collection agreement that you know of?

A. BA-NY’s billing and collection agreement also permits
BA-NY to preclude a carrier using BA-NY's billing and
collection services from publishing a marketing message for
information services provided by information service
customers on the monthly customer bill if that message
refers to or implies any direct competition with an
information service provided by BA-NY. See Exhibit C to BA-
NY’s IXC billing and collection agreément annexed as Exh. K.
This provision could prevent information providers from

advertising many services which compete with BA-NY.

Q. Has BA-NY ever provided, or is BA-NY now providing,
information services that compete with the services offered
by its InfoFone carriers.
A. It is my understanding that BA-NY began to provide
telephone time and weather services nearly a quarter century
ago as a monopoly service. Following divestiture and the
AT&T consent decree, BA-NY was permitted to continue to run
that service, but was required to auction the right to
operate the service to independent third parties.

Since then, BA-NY has engaged in periodic auctions
of the right to operate BA-NY’'s time and weather services
and continues to realize financial benefits from its

ownership of those services. Accordingly, all other time
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and weather services compete with BA-NY’'s time and weather
service.

Moreover, BA-NY has previously operated other
information services business. Several years ago, I was an
advertiser in a BA-NY affiliate’s information service known
as Consumer Tips. This BA-NY information service permitted
callers to press telephone touch tone buttons to obtain
various information services provided by BA-NY such as time,
weather, lottery, sports, horoscopes, etc. See Exh. I.
Advertisers would pay New York Telephone a monthly fee for
the right to advertise their services on New York
Telephone’s "Consumer Tips" Hotline. It is my best
recollection that many advertisers, including my companies
and some other information providers, paid New York
Telephone about $100 per month to advertise their services
in connection with BA-NY'’s' "Consumer Tips" and that BA-NY
promoted its own telephone information services in this way.
My companies stopped advertising their services in
connection with BA-NY’s Consumer Tips information services
in or about August 1997. I do not know whether BA-NY

continues to offer this service.

Q. What information services does BA-NY currently offer?
A. Currently BA-NY offers a pay-per-call telephone
information service under the 411 exchange (35 cents per

call, with an additional 35 cent charge for automatic
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connection). BA-NY may also offer other information
services not presently known to me. 3/

BA-NY’s past and present involvement in the
provision of information services could deprive information
providers of the right to require BA-NY to include valuable

marketing inserts in BA-NY’s bill to customers.

Q. Do "900" Information Services provide a viable
alternative to the InfoFone information providers?
A. Carriage by an interexchange "900" carrier which
suffers from the same inadequacies as carriage by a CLEC and
has many other inadequacies. First, a change to a "900"
service would result in the IPs’ loss of their seven digit
telephone numbers. To subscribe to a "900" service, the
information providers must obtain a ten digit "900"
telephone number. An InfoFone telephone information
providers seven digit number is vital to the provider
because all the IP’s goodwili is vested in its telephone
numbers. This goodwill would be destroyed if BA-NY IPs had
to operate a "900" service through a different telephone
number.

Second, 900 carriers only offer nationwide

service. All Infotel customers and more than 90% of

3/ It is impossible to know what telephone information
services BA-NY operates, including what pay-per-call
services it operates, in view of BA-NY’s persistent refusal
to respond to IPs discovery requests on this issue.
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Dynatech customers are in the downstate New York
metropolitan area LATA. Although Dynatech has five AT&T
"900" lines, these lines are for old services with small
call volumes that Dynatech maintains only because of their
goodwill; they are advertised only in the New York
metropolitan area even though Dynatech pays for nationwide
transmission of these services, and account for only 5-10%
of Dynatech’s customers.

Since the IINS service began in 1988, other than
my disastrous experience with Telesphere, I have had limited
experience with "900" services, and those services have
generally been unsatisfactory, especially in the last
several years, because (i) the per call costs are much too
high; 4/ (ii) many customers will not call a "900"
service due to poor reputation or their unwillingness to
dial a ten-digit long distance number, (iii) Dynatech only
provides a local service, not a nationwide service, and only
advertises locally, rendering AT&T’'s national coverage
superfluous and costly and (iv) AT&T and MCI, the major
"900" carriers, will not permit adult entertainment programs

to be provided on their "S00" networks.

4/ AT&T costs are 32 cents per minute, 10% for billing
and collection, and $500 per month for the first 900 number
and $125 for each additional number plus line charges which
for me total $800 per month. In contrast, IINS charges are
26 cents for the first minute, only 7 cents for each
additional minute and 12% for billing and collection with no
additional charge for the first InfoFone number and total
per lines charges of about $18 per month.
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Q. Do POTs line services provide a viable altermative?

A. A POTS lines information service paid for by credit
cards would also not be viable. A substantial number of
callers to my companies’ lines are Spanish speaking
immigrants and other minorities. My research has indicated
that few of these callers have credit cards. If Infotel and
Dynatech switched to a POTS line paid by credit cards, most
of my companies’ callers would be deprived of the benefit of
these modest cost services which provide them with someone
who speaks their native language. Accordingly, a POTS line
would not be suitable for them and they would be deprived of
these services. A similar practical barrier would keep
these customers from having access to computer internet

sexrvices. at all.

Q. Are BA-NY’s call counts accurate?

A. I described above the call count problems experienced
with BA-NY’s call counts for Dynatech’s Chinese language
service, which were off by 50%. However, I believe that all
BA-NY’'s call counts generally undercount calls by
approximately 10% per month. I have repeatedly complained
to BA-NY about call count inaccuracy, but they have failed

to take steps to correct the inaccuracy.
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Conclusion

In view of the foregoing and as otherwise set
forth in the testimony of Richard Cohen, Larry Weiss, Oliver
Oziel and Michael Marenick, BA-NY’'s request to withdraw its
InfoFone tariffs should be denied and, BA-NY should
compensate all IPs for inaccurate call counts, rectify all
call count irregularities, and remove contribution from the
InfoFone service, including the interactive (540 and 970),

group bridging (550), and Circuit 9 services.

\3&\\\\45

M Walter Boxe

Sworn to before me this
/7~ day of December, 1998
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Notary Public

KENNETH G. WALSH
Public, State of New York
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DIRECT TESTIMONY OF DAVID M. EISENSTADT, Ph.D

PLEASE STATE YOUR NAME AND BUSINESS ADDRESS
My name is David M. Eisenstadt. My business address is MiCRA, Suite 900, 1155

Connecticut Avenue, N.-W., Washington, D.C. 20036.

WHAT IS YOUR PROFESSION AND BACKGROUND?

I am an economist and Principal at MiCRA, a Washington, D.C. based €CONOIMICS
consulting and research firm specializing in antitrust and regulatory matters. Thold a
Ph.D. in Economics from the University of Illinois. All MiCRA principles are former u.s.
Department of Justice, Antitrust Division employees. I was employed at the DOJ from
1979 - 1984 as a Senior Economist. I have been a private economic consultant since
1984. While at the DOJ, I was assigned to matters in the computer, defense, food
products, and health care industries. In 1984,1 jdined the telecommunications

economics consulting firm of Cornell, Pelcovits, and Brenner as a senior economist where
I worked on a variety of antitrust matters including telecommunications antitrust litigation
involving AT&T and local exchange carriers. In 1986, joined several of my present
partners at ICF Consulting Associates. In 1991 we broke off from ICF and formed

MiCRA. My curriculum vitae is attached as an Exhibit to this affidavit.
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WHAT IS THE PURPOSE OF YOUR TESTIMONY IN THIS PROCEEDING?

In November 1998, I was contacted by counsel for the coalition of information

providers (IPs) who use Bell-Atlantic New York’s (BA-NY's) InfoFone services. I was
asked to address the following economic issues: (1) whether the services that IPs purchase
from BA-NY are an essential input and facility, (2) whether services provided by IPs who
use BA-NY's InfoFone services are likely to comprise one or more relevant product
markets for antitrust purposes, and (3).whether the customers of the:‘;c IPs are likely to

pay higher prices if BA-NY terminates InfoFone services in the State of New York.

WOULD YOU PLEASE SUMMARIZE YOUR TESTIMONY?

BA-NY’s InfoFone services are an essential input and facility into the froduction of pa)"-
per-call information services to consumers.! InfoFone services represent the current, low-
cost technology for providing certain pay-per-call information services provided in the
New York City area, Buffalo, Albany, and other NY LATAs. Altcx;native technologies
presently or hypothetically available to IPs are more expensive and, if used, would

significantly increase IPs’ costs of transport, processing, and billing and collection.

It is also the case that IPs who purchase BA-NY’s InfoFone services compete most
closely with IPs who also purchase InfoFone lines and provide similar services to their

customers, and that termination of BA-NY’s InfoFone services would result in significant

I'These services are an essential facility because, among other things, BA-NY is either an

actual competitor or potential entrant into the provision of telephone information services.
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price increases to their customers. The termination of InfoFone services would eliminate
the benefits these customers derive from their present ability to choose among different
IPs who offer services with this technology. Put another way, in the terminology of an
antitrust economist, the services these IPs provide are likely to constitute one or more

relevant product markets.

IN FORMING THIS OPINION, WHAT INFORMATION DID YOU RELY

UPON?

1 have relied on the following: the written testimony of IP providers who are interested
parties to this proceeding, extended telephone interviews with IPs, BA-NY’s presentation
in support of its tariff filing in this matter, market definition principies, my experience as an

antitrust economist, and economic logic.

WHAT INFORMATION SERVICES DOES BA-NY MAKE AVAILABLE TO IPs?
Since 1988, BA-NY has provided four types of pay-per-call services through its -
InfoFone services provided in New York State: (1) Downstate 976 Mass Announcement
Services (MAS), (2) Interactive Information Network Servicés (IIN S), (3) Group
Bridging Services (GBS), and (4) Circuit 9. 976 MAS, IINS, and GBS services all permit
seven digit dialing. Downstate, all féur InfoFone services are provided by BA-NY

through a single Ericsson AXE-10 switch.
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WHAT IS THE DIFFERENCE BETWEEN 976 MAS, IINS, GBS, AND CIRCUIT
9 SERVICES?

976 MAS services are mass announcement services using the 976 exchange. Callers
receive an approximate one minute pre-recorded announcement such as weather, time,
:;,ports information, lottery information, etc. The use of an IMAS switch permits
thousands of callers to simultaneously listen to the message. Each 976-XXXX line is
dedicated to a particular service. In New York City, 976-1212 is the seven digit number
for “weather.” Over fifty end user services are currently provided using 976 MAS. BA-

NY auctions 976-1212 (weather) and 976-1616 (time) every year.

TINS phone calls permit both normal conversation and, more typically, caller interaction
with recorded programs. Callers use their touch tone pad to select recorded information,
browse recorded messages, leave and receive messages, make inquiries, etc. Some IINS
IPs offer sophisticated interactive programs with many options and features such as
personal classified advertising bulletin boards. The services offered may include multiple
browsing categories, automatic voice mail, or even one-on-one chat options. Less
sophisticated programs provide fewer selections. IPs offer multiple services ranging from
weather, foreign language programming, horoscope, sports, dating, and adult content.
TINS can also be used to provide passive programming whereby the caller listens without

participating in the path or direction of the call.
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GBS is used for party conversations ot chat lines among two or more participants using

the 550 exchange.?

For all InfoFone services, BA-NY provides the IPs with call origination, call transport, call

processing, and billing and collection services. The IP’s charge for each call appears on

the BA-NY subscriber’s monthly phone bill.

Q:  WHATIS BA-NY’S TARIFF STRUCTURE TO IPs’ FOR EACH OF THESE
SERVICES?

A. Separate tariffs govern the pricing of each InfoFone service to IPs. In the case of 976
MAS, IPs pay BA-NY $0.18 per call. For IINS, BA-NY charges IPs $0.26 for the first
minute of use, $0.07 for each additional minute, and 12 percent of the IP’s total charge
minus the charges for minutes of actual use. Line costs are about $30.00 per month, per
line, including taxes and surcharge.} An IP who charges customers $0.40 per minute
would, for example, pay BA-NY $2.36 for a twenty minute call [$0.26 + 0.07x19 +
(($0.40 x 20) - ($0.07x19 + $0.26)) x 0.12}. [INS IPs pay BA-NY its tariffed rates for
call minutes when BA-NY removes charges from a subscﬁﬁer’s bill (a procedure known

as “chargebacks”).

2Circuit 9 allows statewide calling using 10 digit dialing. Only a few providers of Circuit 9

services operate in the state and the IPs who offer these services are not part of the coalition.

3Since thousands of calls are typicaily placed per month on the same line, and calls
typically average about 20 minutes, the per-minute cost of the line charge is trivial.
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For GBS, BA-NY's approved tariff is $0.10 per minute. Monthly GBS per line charges

are $18 per line.

All InfoFone tariffs include (in the basic rate) an element for BA-NY’s costs and
contribution for billing and collection. In a prior proceeding, the New York Public
Service Commission determined that the incremental cost to BA-NY of billing and

collection was $0.02 for each 976 MAS call.

HOW DO 1Ps SET PRICES TO THEIR CUSTOMERS?

A: For 976 MAS, BA-NY sets the price; for other services, the IP can gletermine end user
charges. For 976 MAS services, IPs are permitted by tariff to charge customers $0.40 per
call. TINS IPs determine their own customer pricing. For example, an IINS IP who
charges $0.40 per minute bills the customer $8 for a twenty minute call ($0.40x20).¢ TINS
IPs whos;e billing structure can exceed $3.50 per call must provide a warning (“kill")
message within the first twenty seconds of the call to the caller.’ There are three
permitted GBS end user tariffs; however, most IPs who offer this service charge $0.20 per

minute of use.

“Forty cents per minute is roughly the “going rate” for some IINS dating services in the
New York Metro LATA.

5The kill message must convey the price for the call, the identity of the phone line, and
instructions that the caller won’t be charged if they hang up at that juncture. The announcement
must be completed within ten seconds and the caller has twenty seconds to hang up. If the caller
elects to hang up the IP is charged $0.10 for the call.
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DO ALTERNATE TECHNOLOGIES PRESENTLY EXIST FOR PROVIDING
PAY-PER-CALL SERVICES?

Yes, but they are either more costly for the IPs and/or are inferior in terms of service

quality or other attributes from the perspective of the IPs’ pay-per-call customers.

WHAT ALTERNATE PAY-PER-CALL TECHNOLOGIES COULD PRESENTLY
BE UTILIZED BY IPs?

There are two alternate technologies that IPs could utilize to offer pay-per-call services.
The first is 900 dialing; the second is POTS in conjunction with credit card billing. Fora
variety of reasons; IPs indicated they preferred 900 service to credit card billing and use of

POTS.

From the perspective of the IPs, 900 service is considerably more expensive technology
than BA-NY’s InfoFone services. For small IPs who comprise the majority of providers,
the incremental, per-minute cost of transport, billing and collection is about four times

greater when 900 lines are used, and more than double the cost for the largest IPs.

For very large IPs, 900 transport costs can average rates as low as $0.22 per minute.
Billing and collection costs are assessed separately, and typically average about 8-10
percent of the IP's charge for the call. Additionally, chargebacks are higher when 900
carriers perform billing and collection. One IP indicated that chargebacks for 900 service

average 35-40 percent compared to about 10 percent when BA-NY bills subscribers for
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‘ TINS calls. Hence, when 900 calling is used, chargebacks are about 250 percent higher.

For the smaller IPs, who comprise the vast majority of IINS providers, and who do not
possess digital (T-1) lines, AT&T 900 rates are $0.44 per minute and 15 percent for

billing and collection.®

To appreciate the magnitude of the cost difference between 900 service and the cost of

an JINS line, the transport, and billing and collection cost to an IP of an additional IINS
minute purchased from BA-NY is about $0.12 if the IP charges customers $0.40 per
minute.” This expense includes billing and collection and expected chargebacks. For the
largest IPs, the incremental transport, billing and collection cost of a minute of 900 service
is $0.34, including the higher chargebacks, if the IP continues to charge $0.40 pér minute.®
Hence, when the largest IPs use 900 service, rather than IINS lines, their transport, billing

and collection costs per minute increase by nearly 200 percent.

%The 15 percent charge for billing and collection is based on the entire amount of the IP’s
charge.

"The incremental cost per minute equals $0.07 per minute, plus the IP’s charge per minute
minus the cost for a minute of use multiplied by 12 percent. For an IP who charges customers
$0.40 a minute, an incremental IINS minute costs the IP about $0.11 (($0.07 +0.12 x ($0.40-
$0.07)) . Chargebacks, which average 10 percent, add approximately another $0.01 to the IP"s
per-minute cost.

8The incremental cost per minute is $0.22 plus ten percent of the IP’s charge per minute,
plus chargebacks which equal 35 percent of the cost for minutes of use ($0.22 + $0.04 + $0.08).
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For the smaller IPs who purchase 900 lines at $0.44 per minute, the magnitude of the
disparity is even larger and amounts t0 a more than 400 percent increase. Including
chargebacks, the incremental cost of a minute of 900 service for these IPs is about $0.65 if

the IP charges $0.40 per minute.’

Compared to current IINS rates, use of 500 service would increase transport, and billing
and collection costs for most IINS IPs by over fifty cents a minute and roughly a quarter
per minute for the largest IPs. Neither small nor very large IPs could remain in business
and maintain charges at $0.40 per minute. Instead, prices to customers would increase
significantly if 900 service is used in lieu of IINS. One large IP estimated that if it
maintained its current call volume, its prices would double if IINS lines were replaced with

900 service. For the smaller IPs, initial price increases would be substantially more.

The other available technology is credit card billing used in conjunction with POTS
service. Card billing is impractical for short, mass announcement services like time and
weather. IPs would incur significant start up costs marketing and advertising numbers for
POTS service. And, disc.ussed below, there are significant reasons why customers prefer

not to use credit cards as a method of payment.

The incremental cost per minute is $0.44, plus fifteen percent multiplied by the IP’s
charge per minute, plus chargebacks which equal 35 percent of the cost of minutes of use ($0.44
+$0.06 + $0.15). Obviously, no IP would attempt to charge $0.40 per minute when transport
charges alone are four cents higher. Because the incremental cost of a minute is partly determined
by an IP’s customer charges, the example is offered to provide an apples-to-apples comparison of
IPs’ costs using IINS vs. 900 service.
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DO OTHER POSSIBLE TECHNOLOGIES EXIST?

BA-NY claims that competing local exchange carriers (CLECs) could hypothetically
provide information services. Because there are no current CLEC proposals for me to
evaluate, I am unable to compute the transport, billing and collection costs that IPs would
incur. However, one IP has estimated that a CLEC woul.d have to charge approximately
$0.60 for the first minute of use, more than double what BA-NY charges [INS IPs."
Moreover, there are serious questions regarding whether CLECs would or could provide
the service. No CLEC has expressed interest in offering any InfoFone service that BA-
NY now offers. CLECs have neither approached IPs, nor come forward at any of the
meetings hosted by BA-NY and offered to assume provision of any InfoFone service. ‘For
mass announcement services, it is questionable whether CLECs have the switch capacity
to handle the call bursts associated with peak demand. A CLEC must also arrange for
billing and collection. For the call charge to appear on a BA-NY sﬁbscriber’s bill, the
CLEC would have to provide call detail to BA-NY. One IP has determined, however,
that BA-NY’s billing and collection department will not provide billing and collection to a

CLEC.

Even if these technical and institutional constraints could be eliminated, some IP costs
would almost certainly increase. IPs will have to spend additional sums in the transition
process. For example, there is no guarantee that IPs would keep their current seven digit

numbers. BA-NY proposes to returmn all numbers based on the 540, 550, 970, and 976

1°The BA-NY charge for the first minute of use to IINS IPs is $0.26.
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exchanges to the North American Numbering Plan. There are no assurances that the same
seven digit numbers will be assigned to the IPs who presently operate them. The numbers
are, however, a valuable asset to the [Ps. In some cases, the four digit dialing suffix spells
a “vanity” word that callers associate with the specific service. In otners cases, they have
simply memorized the IP’s number. IPs will incur significant marketing expenses if these

numbers are reassigned.

ARE INFORMATION SERVICES THAT RELY ON ALTERNATIVE
TECHNOLOGIES GOOD SUBSTITUTES FOR THOSE PROVIDED VIA BA-
NY’S INFOFONE SERVICES FROM THE PERSPECTIVE OF END USERS?
No. Alternative services are either more expensive, and/or do not éffer the same

attributes as pay-per-call services using BA-NY’s InfoFone services.

900 dialing is not a good substitute for pay-per-call services using InfoFone. First and
foremost, 900 service is more expensive. Typical per minute customer charges for 900
dating services are two-to-three times more than customer charges on IINS date lines.
Second, 900 services require 10 digit dialing compared to oﬁly 7 di;git dialing for IINS
services. The need for 10 digit dialing reduces demand and call volume. Also, thereis a
stigma attached to using 900 prefixes, and this suppresses the demand for non-adult

content services on these lines.

Credit card billing via POTS lines is even less preferred by IPs and their customers for
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several reasons. First, usage of TINS such as dating services, lottery gcsults, sports lines,
weather information, and adult programming is typically an impulse purchase and not
conducive to credit card billing. One IP which offers an IINS weather line indicated it
would discontinue this service rather than offer it through credit card billing and POTS.
Second, many customers are reluctant to provide credit card information over the
telephone. Third, for some services, the caller demographics of credit card users are
probably different from the demographic characteristics of callers who use TINS lines. For
these services, c.re.dit card users are likely to be older and more affluent, while pay-per-call
customers are more likely to be minorities, some of whom may lack active credit cards.
One IP indicated that given the lower transport costs associated with POTS service, IPs
would be foolish to purchase IINS lines if credit card billing in conjunction with POTS
was truly a good alternative. The same provider indicated that in Pennsylvania, where it
offers a service that is significantly less expensive if payment is made using credit card, the

vast majority of callers refuse to use this form of billing.

IPs who offer both services (credit card billing on POTS lines and pay-per-call services
using IINS) indicated that the volume of calls on IINS lines dwarfs the volume of credit

card calls using POTS lines, even though the generic service (e.g., dating) is the same.

Many services provided through the Internet are inferjor to pay-per-call technologies.
Only a fraction of households have Internet service. Second, InfoFone services, like mass

announcements for weather cannot practically be offered on the Internet. Third, for IINS
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services such as dating, the Internet is an imperfect substitute because voice
communication is, at present, largely unavailable. That BA-NY’s IINS call revenues have
remained relatively stable over the past several years, while Internet traffic has significantly
grown, suggests that the growth of the Internet has had limited effect on the overall

demand for TINS pay-per-call services."

WOULD END USER SERVICES PROVIDED THROUGH IINS CONSTITUTE A
SEPARATE ANTITRUST PRODUCT MARKET?

Yes. The 1992 Joint Department of Justice and Federal Trade Commission Merger
Guidelines (Merger Guidelines) elaborate the paradigm used to define relevant markets.
Generally speaking, the relevant market contains the smallest group of competitors who
would have to merge, or price in a coordinated fashion, to raise price profitably 5 - 10
percent, for a non-transitory period of time."” This group of firms is termed a
“hypothetical” monopolist. The determination of whether a hypothetical monopolist of a
service could profitably raise prices above current or competitive levels is now a widely
accepted methodology for determining relevant market boundaries by antitrust

€CONnomists.

The available evidence indicates that at least several services provided by IINS IPs are

IBA-NY “PRESENTATION IN SUPPORT OF TARIFF FILING,” October 6, 1998.

12(J.S. Department of Justice and Federal Trade Commission, Horizontal Merger

Guidelines, April 1992.
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likely to be relevant markets under the Merger Guidelines. The testimony of IPs who
offer dating and adult content services indicates that competition between them, rather
than competition between IINS IPs and other types of information providers acts as the
principal constraint on prices they charge to their customers. Accordingly, if these IPs
incur a collective input price increase which amounts to doubling to quadrupling of their
costs for transport, billing and collection, the rates they charge to customers will increase

significantly.

WHAT TYPES OF EVIDENCE DOES AN ANTITRUST ECONOMIST USE TO
DETERMINE WHETHER A GROUP OF SERVICES CONSTITUTES A
RELEVANT PRODUCT MARKET?

Several types of evidence are examined. First, the actual pricing practices of IINS IPs
reveal whether other forms of information services are good substitutes. IINS IPs stated
their prices are determined by BA-NY's tariffs, as well as the extent of competition from

other IINS IPs.

A second piece of evidence is the closeness of competition ;among IINS IPs. Closeness of
competition is measured using a statistic known as the diversion ratio. The diversion ratio
measures the fraction of lost sales siphoned by different competitors when a firm or group
of firms unilaterally raise price. IINS IPs indicated that the vast majority of any lost sales
volume associated with a unilateral price increase goes to other [INS IPs who offer the

same service. This makes IINS IPs closer competitors to each othcf than to other types of
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information providers. The high diversion ratio between them also indicates that a
hypothetical mergér among all IINS IPs who offer the same service would result in

significant price increases.

A third piece of evidence comes from IPs’ predictions of their prices if each was granted a
monopoly over the particular IINS service they offer. The amount by which a
hypothetical monopolist of IINS services would raise end user prices varies by the type of
end user service. In the case of dating services, one IP indicated that it could profitably
raise the price of a call from $0.35 up to approximately $0.55 per minute, a more than 50
percent price increase. Another believed that price increases of 30 - 50 percent would be
profitable. Even at these higher rates, dating services using [INS would still be

significantly less than the cheapest 900 rates in New York State.

A hypothetical monopolist of an IINS weather line would have less discretion, although

prices could still be profitably raised by a small amount.

IN YOUR OPINION WOULD THE ELIMINATION OF INFOFONE SERVICES
RESULT IN SIGNIFICANT PRICE INCREASES TO CONSUMERS WHO NOW
PURCHASE IINS?

Yes, the next best current alternate technology to IINS is 900 service. If all IINS IPs

migrate to 900 technology, they will incur a common input price increase that will be

‘passed through to customers. If the long run supply curve facing IPs is horizontal, prices



12/11/98

16:18 FAX 202 2896 1915 M1CRA do1s

10

11

12 Q:

13

14

15

16

17

18

19

20

-16-
will increase by the full amount of the cost increase. Consistent with this, one P

predicted that prices would double if IINS IPs migrated to 900 service.

WHAT IS THE CONSUMER HARM THAT WOULD BE ASSOCIATED WITH
THIS PRICE INCREASE?

The higher prices would choke off demand for these services. Many present users of these
services will find them too expensive and drop out of the market. From an equity point of
view, I would not be surprised if those that discontinued purchasing were the least affluent

callers who are least able to afford more expensive, alternative services.

WHAT IS BA-NY’S INCENTIVE TO TERMINATE INFOFONE SERVICES?

I am informed by counsel that BA-NY has refused to provide information that is relevant
to this issue. BA-NY did offer its own telephone information services at one time. One
1996 BA-NY document indicates the company may offer future services competitive to
976 MAS and IINS." Therefore, BA-NY could have an anticompetitive motive for

terminating INFOFONE services.

13D)irect Presentation of New York Telephone Pursuant to February 12, 1996 submission

by Amy D. Kanengiser, Case No. 930451.
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WHAT WOULD HAPPEN IF BA-NY TERMINATED INFOFONE SERVICES,
CURRENT IPs EXITED, AND BA-NY RE-ENTERED THE TELEPHONE
INFORMATION SERVICES MARKET?
In the worst case, if BA-NY (1) brovidcd services similar to those now offered by IINS
and/or MAS IPs, (2) utilized a technology which had a similar cost structure to InfoFone
services, and (3) did not allow prospective IPs equal access, it would gain a downstream

monopoly on certain pay-per-call information services.

WHAT ARE THE POSSIBLE CONSEQUENCES IF INFOFONE IS
TERMINATED AND BA-NY’S RATES FOR BILLING AND COLLECTION ARE
UNREGULATED BY THE NY PSC?

IPs believe that it is fc;sible for only BA-NY to perform billing and collection, even if
INFOFONE is terminated. Because BA-NY has a virtual monopoly on local phone
service in New York, and virtually all calls originate on BA-NY lines, it is the only entity
that can practically provide originating call detail to any billing service (including its own).
Elsewhere, the PSC has determined that billing and collection are unregulated services,
including the prices that BA-NY could charge to provide this call detail to a third party.
Currently, BA-NY billing and collection rates are included in its tariffs to IPs and
therefore are regulated. If INFOFONE is terminated, billing and collection provided by

BA-NY would be an unregulated service.

~ There is a potential danger that BA-NY would monopoly leverage -- use its monopoly

@o19
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1 position in local phone service to gain a monopoly in an ancillary market, such as call

2 billing and collection. A possible motive for this is to evade regulation on tariffed services

3 through unregulated services such as billing.
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Microeconomic Consulting and Research Associates, Inc.
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Suite 900

Washington, D.C. 20036

202/467-2500

Education

1979 Ph.D., Economics, University of Illinois (Urbana-Champaign)
1975 M.S., Economics, University of Tlinois (Urbana-Champaign)
1973 B.S., Economics, University of Maryland

Experience

Dr. Eisenstadt joined Microeconomic Research and Consulting Associates, Inc. as a founder
and Principal in 1991. His experience includes antitrust work in the health care, telecommunications,
soft drink, toy, and energy industries, as well as the computation of damages in private antitrust and
other litigation.

Prior to joining MiCRA, Dr. Eisenstadt was a Senior Vice President of ICF Consulting
Associates. From 1984-1986, Dr. Eisenstadt was a- Senior Economist at the consulting firm of
Comnell, Pelcovits & Brenner Economists Inc., an economic consulting firm specializing in
telecommunications economics. While there, he worked on a variety of matters including
telecommunications antitrust litigation. Prior to that, he was a Senior Economist at the U.S.
Department of Justice, Antitrust Division in Washington, D.C. where he was assigned to a variety
of matters including the IBM case, investigation of the 1979 domestic gasoline shortage, and defense
and health care industry mergers or ancillary restraints.

As a private consultant, Dr. Eisenstadt has been retained to provide economic advice and
competitive analysis in many types of commercial activities including mergers, instances of alleged
monopolization, price fixing, exclusive contracts, most favored nations agreements, boycotts, and
economic damages. Dr. Eisenstadt’s testimony experience and a partial list of the different types of
matters he has worked on is listed below.
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Testimony

. Deposition testimony in Marshall v. Planz et. al.

. Deposition testimony in Snyder v. Ohio Bell.

. Trial testimony in Hylton v. St. Vincent Hospital.

. Affidavit testimony in Cypress Recreation Center Ltd. v. Pepsi-Cola Bottling Company et al.

. Deposition testimony and expert report in Howerton, et al. v. Grace Hospital, et al.

« - Deposition and affidavit testimonyin Advanced Health-Care Services, Inc. v. Giles Memorial
Hospital, et al.

.. Deposition and trial testimony in The Care Group v. Creef et al.

. Affidavit testimony in . Michael Becker,D.C.. et al. v. Blue Shield of Southwestern Virginia,
etal

. Deposition and affidavit testimony in EGH Inc.. doing business as Eastmoreland Hospital v.
Blue Cross and Blue Shield of Oregon, et al.

. Trial and deposition testimony in the matter of U.S. Healthcare, Inc., et al. v. Healthsource,
Inc.,etal.

. Deposition and expert report in the matter of Bellavia v. Hackensack, et al.

. Affidavit and supplemental affidavit testimony in Williamson v. Sacred Heart Hospital, et al.

. Expert report in the matter of Wei v. Bodner, et al.

. Trial testimony in King v. U.S.A.



12/11/98 16:20 FAX 202 296 1915 MiCRA

023

DAVID M. EISENSTADT

Page 3

. Deposition and trial testimony in HTI Health Services, Inc. v. Quorum Health Group, Inc.,
etal.

. Deposition and trial testimony in Federal Trade Commission v. Butterworth Health
Corporation, et al.

. Deposition testimony in Parikh v. Franklin Medical Center

. Deposition testimony in Independence Blue Cross v. Pennsylvania Insurance Department

. Deposition testimony in Ertag, et al. v. Naples Community Hospital

. Deposition, trial, and affidavit testimony in Albani, etal. v. Southemn Arizona Anesthesia
Services.

. Deposition testimony in Major v. U.S.

. Affidavit testimony in NBA v. BCBS of Alabama.

. Trial, deposition, and affidavit testimony in U.S. v. Carilion Health System, et al.

. Affidavit testimor;y in U.S. v. Beverly Enterprises, Civil Action No. 84-70-1-MAC.

. Affidavit testimony in M&M v. Pleasant Valley Hospital, Civil Action No. A

Additional Matters

. Consulting economist to numerous hospitals and hospital syétcms. A

. Preparation of a report that analyzed the effect of a Federal Home Loan Bank Board Rule
governing direct investments of FSLIC insured Savings and Loans. '

. Damages snalysis in MCI v. AT&T

. Preparation of an analysis that explained the relationship between concentration and

profitability in the elevator industry.
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. Preparation of a report that assessed the competitive benefits of continued regulation of
Williams Pipeline
. Analysis of the merger between General Electric and CGR,
Teaching Experience
. Graduate Teaching Assistant in Microeconomics and Business Statistics at the University of
Tllinois, Urbana-Champaign.
. Assistant Professor, Department of Economics at the University of Missouri. Courses taught

included Antitrust Economics, Industrial Organization, Intermediate Microeconomics, Medical
Economics and Intermediate Econometrics.

Publications and.Presentations

Eisenstadt, D., "Hospital Competition and Costs: The Carilion Case (1989)," The Antitrust
Revolution: The Role of Economics, 2nd Edition, John Kwoka and Lawrence J. White,
Editors, 1994.

Eisenstadt, D., "Product Market Definition in Health Antitrust Cases: Concept and
Application,"Speech before the National Health Lawyers Association, February 1994.

Eisenstadt, D., "Health Care Antitrust Analysis: Thinking Through the Issues," Speech and paper
presented at Trends in Antitrust Health Care Conference sponsored by the American Bar
Association, October 1990. '

Eisenstadt, D., and R.T. Masson, “Price Effects from Recent Non-Profit Hospital Mergers," Paper
presented at the American Public Health Association Meetings, October 23, 1989.

Eisenstadt, D., "Type and Form of Economic Eviderice Important to Analysis of Hospital Mergers:
Case Studies of Roanoke and Rockford District Court Decisions," Hospital Mergers: An
Executive's Guide Through the Antitrust T hicket, American Hospital Association, September
1989. '
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Eisenstadt, D., "Economic Testimony in U.S. v. Carilion Health Systems: Some Thoughts From the
Defendants' Economist," Speech before the National Health Lawyers Association, January 26,
1989.

Eisenstadt, D., "Geographic Market Definition in the Nursing Home and Hospital Industries," Paper
presented at the American Bar Association Meetings, August 1984.

Fisenstadt, D., "An Antitrust Economist's View of Licensure,” Speech Before the National
Clearinghouse on Licensure, Enforcement and Regulation, August 1983.

Eisenstadt, D., and T. Kennedy, "Physician Controlled Health Insurance Plans and the Coverage of
M.D.-Substitutes,” Paper presented at the Eastern Economic Association Meetings, March
1983.

Schwartz, M. and D. Eisenstadt, "Vertical Restraints," Economic Policy Office Working Paper #82-8,
December 1982.

Arnould, R. and D. Eisenstadt, "The Effects of Medical Society Control of Blue Shield on Feesinthe
Physicians' Services Market: Some Preliminary Evidence," Quarterly Review of Economics
and Business, Spring 1982.

Arnould, R. and D. Eisenstadt, "The Effects of Provider-Controlled Blue Shield Plans: Regulatory
Options," A New Approach to the Economics of Health Care, Mancur Olson, ed., American
Enterprise Institute, 1981.

Eisenstadt, D. and T. Kennedy, "Control and Behavior of Non-Profit Firms: The Case of Blue
Shield," Southern Economic Journal, July 1981.

Awards and AfTiliations

Outstanding Performance Rating, U.S. Department of Justice, 1983, 1984
Special Achievement Award, U.S. Department of Justice, 1980
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Pre-File Testimony of Elwin Macomber

Q. State your name, address, and occupation.
A. ELWIN MACOMBER. I reside in New Hampshire and am the owner
of Macomber Communications and Computer Technology ("MCCT"), a

New Hampshire proprietorship.

Q. Describe the higtory of MCCT and identify the services that
it providerg?

A. MCCT began operation in 1992 with no employees other than
myself; today it has eighteen employees with installations in
over 51 countries. MCCT is engaged in distributing and
installing switching products, such as ACDs, and in the

manufacturing of interactive voice response units ("IVRs").

O. Describe your background and your experience in the area of
audiotex and teleconferencing.

A. I attended Norwich University majoring in Physics with a
minoxr in Chemistry. I have been involved in the technical side

of audiotex and teleconferencing services Since in or about 1987.
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Before forming my own company, MCCL, in 1992, 1 was a
software engineer for Multi-Link for teleconferencing, dialogic
and other products. I also worked for lalking Systems, a company
that distributed IVRs and ITT-3100 PBX systems.

I have installed conference bridge switches, IVRs and
other teleceonferencing equipment, including New Bridge 3600
bandwith managers, in over 70 telephone company central offices,
including Sprint and MCI. I am experienced in the installation
of a variety of switches such as switches made by NEC, Siemens,
AT&T, and Northern, and in the manufacturing of teleconferencing
products such as a Multi-Link Conference Bridge. I am certified
in the installation and maintenance of the 3100 switch, the
Millennium switch, the New Bridge 3600 band-width manager, and

the New 3ridge 3624 channel ban

Q. Are you familiar with telephone pay-per-call services
generally and with New York Telephone Company d/b/a Bell Atlantic
New York ("BA-NY") InfoFone sgervices in particular.

A. In 1987, I was one of the first field engineers to install
550 group bridging equipment for New York Telephone Company's
infoFone gervice. Since then, I have worked with many of the BA-
NY InfoFone information providers in connection with the design
and installation of equipment necessary to provide InfoFone

information services.
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Q. Are you familiar with BA-NY'r claims that, if it iw required
to migrate its InfoFone services from the Ericsson gwitch to
another switch, such as BA-NY’'sg SESS switch located at itao West
18th Street facility in Manhattan, it will no longer be able to
provide broadcast services to its 976 magR announcement
information provider subacribers.

A. I have reviewed BA-NY's October 6, 1998 Presentation to the
Commission and have also reviewed BA-NY‘'g answers to information
requests from PPI and from IPg in which BA-NY makes that claim.
I also recognize that BA-NY has refused to answer most of the

information requests directed to it regarding this matter.

Q. In your opinion, is it poggible for BA-NY to provide a
broadcast function for the 976 mass announcement sarvice after
migration of the InfoFone service from the Ericsson switch and,
if =0, how?
A. Yes. Although there may be more than one way in which this
can be accomplished, I know that such a broadcast function can be
provided in the following way at a relatively modest cost.
BA-NY can provide the service by using IVR/VRU
equipnent connected to, e.q., BA-NY’s 5ESS switch at West 18th
Street. The IVR/VRU system would allow for voice storage and
playback of each information provider‘s specific message
according to the number dialed. The connection between the

IVR/VRU and the S5ESS switch would be made through multiple T-1
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simultaneous calls at peak.call handling time to show how this
would work.

To handle that peak volume, 45 T-1 connections would be
needed to connect the S5ESS switch to the IVR/VRU system. Each
information provider would be assigned a list of DNIS numbers
that would correspond to its existing 976 telephone numbers. The
SESS switch would process the call and present the call to the
IVR/VRU via a T-1 connection. The 5ESS would send the DNIS to
the IVR/VRU in order to set up and play the appropriate message
to the caller.

Updating the message for each information provider
would be done remotely via a voice connection with an ID number
and password protection. A common RAID system would insure that
a common database and voice resource was kept between the
multiple IVR systems. Redundant hot swap -48 VDC power supplies,
hard drives and network mirrored systems would insure twenty four
hours a day, seven days a week, 365 days a year operation.

I have put together a tentative quote for a system
based on an assumption that there would be no more than 1080
simultaneous calls at any given time. A copy of that quote is
annexed as Exhibit L. If BA-NY would provide information

regarding peak hours, I would provide a more precise estimate of

costs.

Q. Are you familiar with BA-NY‘’s claim that the Ericsson switch

is not year 2000 complaint.
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regarding peak hours, 1 would provide a more precise estimate of

costs.

Q. Are you familiar with BA-NY’s claim that the Ericsson switch
ig not year 2000 complaint.

A. Yes. In a letter from Mr. Charlie Stroud to Mr. George
Korsanos dated May 29, 1998 which is annexed hereto as Exhibit
;[J Mr. Stroud discusses certain problems that "could" occur.
However, he offers no evidence that would prove that any of these}

potential problems would in fact occur in the transition of the

Ericsson switch to the year 2000.

Q. Do you know whether there is such a year 2000 problem with
the Ericsson IMAS switch and, if not, is there any way to
determine whether there is such a problem?

A. If Ericsson cannot say with certainty whether there is a
problem, I certainly cannot. However, it is possible to
determine at this time whether there is such a problem.

A controlled test could, and should, be run at this
time by setting the clock forward to the year 2000 to measure the
effects of the year 2000 on the switch. This can be done because
the switch is not used for accounting purposes. By getting the
switch ahead to year 2000 at this time, we can prove or disprove
whether there will be year 2000 problems. If problems arise, the

switch can immediately be turned back to the present.
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0. TIf there are year 2000 problems, potential or
actual, is there any possible polution to these problems short of
migrating from the Ericsson pwitch to another mwitch before the'
year 2009 arrives.

A. An inexpensive solution to the year 2000 problem
would be to set the Ericsson switch clock back to a prior year in
the twentieth century which matches the year 2000. This should
be a seamless transition that would avoid any year 2000 problewms
that might otherwise exist. A test in which the' clock were
rurned back could be run at this time to determine whether year

2000 coneerns can be addressed in this manner.

Elwin Macomber

Sworn to before me this
/4 )day of December, 1998
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Investigate New York Telephone Company's :

Proposal to Discontinue Offering Information :

Services

Q. Please state your name and reaidence.

A. MICHAEL MARENICK. I am a resident of New Jersey.

Q. Pleage state the reasom why you are submitting this
testimony-

A. I am the sole shareholder in Marenick, Inc.
("Marenick"), an InfoFone telephone information
provider ("IP") for the past 10 years. New York
Telephone Company d/b/a Bell Atlantic - New York ("BA-
NY" seeke to terminate its services to all InfoFone
information providers, including Marenick. I submit
thig testimony in opposition to the application of BA-
NY for the right to terminéte its New York InfoFone
gservice, including all New York telephone information

gervice provided by Marenick.
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What are the consequences to Marenick, if BA-NY
terminates this servica?

If BA-NY terminates this service, Marenick will be
forced to shut down its business and Marenick’s

numerous customers will be deprived of its service.




.12,09/98

14:28

T'1212 969 5649 BARRETT GRAVANTE [d004/008

Do 900 services offer a viable alternative to Marenick?
ngoo" services do not offer a viable alternative. The
reasons for this, inter alia, are that "900" services
are substantially higher priced, they are nationwide
while Marenick’s business is local, and Marenick’s
telephone number will be forfeited, and much or all of
its goodwill lost, in any transfer to a "900" service.
Moreover, many reputable businesses seeking zip code
information would be unwilling to obtain this
information by calling "900" numbers in view of the

unsavory reputation of that service.

Do you know of any competing local exchange carrier
("CLEC") or service bureau willing to provide this
InfoFone service.

I know of no CLEC or service bureau that has offered to

provide the InfoFcne service.

Hag Marenick made recent expenditures to improve itsa
service?

This past summer, Marenick invested a substantial sum
in order to provide a more efficient service in the New
York Metropolitan area. At no time prior to this
expenditure did BA-NY advise Marenick or any of the

other InfoFone IPs that it intended to discontinue the

InfoFone service.
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Q. Has Marenick experience any discrepancies with BA-NY‘s
call counts?

A. over the past few years, Marenick has experienced call

count problems with BA-NY. These inaccurate counts
have been as high as 20% of Marenick’s call.volume.
When I complained of these problems, BA-NY

representatives advised me that their machines went

down but the problems were never rectified.

Conclusion
Based upon the foregoing and as set forth in
testimony, BA-NY's request to withdraw its InfoFone tariffs
should be denied, and BA-NY should be directed to compensate
211 IPs for inaccurate call counts, fix the call count
irregularities, and file a tariff removing contribution from
all the InfoFone services, including the InfoFone service to

Marenick and the other 540 subscribers.

0 S~

Michael Marenick

Sworn to before me this
6@4\day of December, 1998.

4@7,/74,%)

Notary Public

__ SARA F. MILLER
NZTARY PUSLIC OF NEW ITRSEY
ME COMEUISION BNINMES MAY €,.5000
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STATE OF NEW YORK
PUBLIC SERVICE COMMISSION

Proceeding on Motion of the Commission to : Case 98-C-1079
Investigate New York Telephone Company’s
Proposal to Discontinue Offering Information

Services
Prefiled Testimony of Jay Thomas

Q. Please state your name and residence.

A. Jay Thomas, a New York resident.

. Please identify your title and company name.

A. I am the Chairman of New Capital Resources, Inc. ("New
Capital").

. How long have you been with New Capital?

A. I began New Capital three years ago. Prior to that, I
was a Partner in Morrisania Development Company
("Morrisania') .

. What business is New Capital engaged in?
A. New Capital operates several "540" lines which provide

callers with information on business and employment
opportunities. Recently, we have established a service
providing callers with information on educational

grants and funding for higher education.
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How did you learn of IINS service?

When Morrisania first started, we provided our
customers with an information booklet on employment
opportunities through the mail. However that method of
delivering our services was ineffective to both our
customers seeking employment and employers seeking to

fill vacancies.

Then I became aware of someone advertising apartments
via "540" lines. I realized that this would be the

perfect vehicle for our services.

Thereafter, we applied for and received designated
lines on the IINS system. Immediately, we began using
the "540" lines exclusively and abandoned distributing

our information booklets through by the postal service.

How did you market and advertise your services?

New Capital and Morrisania advertise their programming
on cable TV and in major local newspapers including:
Village Voice; New York Times; New York Daily News and
Newsday. The target audience for our services are
semi-skilled wage earners of cross cultural backgrounds

in the age group of 18-50.

What is your advertising budget?
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Presently our advertising budget comprises
approximately one-third of our total revenue. 1In the
past few years, this has grown from 20% of our revenue

to its present level of one-third.

Has your services experienced any reduction in call
volume?

Yes, call volume has fallen as BA-NY has withdrawn
advertising support for these services.

In the past, BA-NY has supported "540" services with ad
space in its annual Yellow Pages. This is no longer
done and information providers like New Capital have

experienced a reduction in call volume as a result.

Has BA-NY taken any additional action which has caused
call volume to have fallen?

One of the most troubling aspects of BA-NY behavior
recently is that when new customers establish an
account with BA-NY, their representatives ask if the
customers would like a block on their phone for
services like "900" services, ‘usually free of charge.
They fail to disclose to the customer that this block
will preclude them from accessing any other
informational providers over the IINS system.

Over six months ago, I requested that a block be

removed from my home telephone. To date, this block is
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still in place; occasionally the block is not on, but
it always seems to be re-activated. This precludes me

from calling into my own services.

Has your services resulted in employment for any of
your customers?

We have had numerous callers find employment through
our services. Actually, New Capital posts its own job
openings on its service. This has resulted in several
telemarketers finding employment with us through our

service.

How many employees does New Capital have?
It varies, we usually have at least four or five

regular employees, down from 8 12 some years ago.

What would happen to New Capital if BA-NY is successful
in terminating its INNS service?

New Capital Resources, Inc. would quickly go out of
business, creating at least four or five potential new
customers who would need our service, along with
countless other unemployed people in the metropolitan
area. Unfortunately, this valuable service would not

be available to them if BA-NY is successful.
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Sworn to before me this
/0" day of December, 1998

£l

Notary Public

KENNETH G. WALSH
N Public, State of New York
0. 02 WA-5011216
(hthdmcmmmstmz
Commission Expires 04/12 /9 7

. ———\~
~

Lepiome

~ \_-Jé/y ThOmas




@ TIVAI3E



o 0 NS O e W N

uy
(=]

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

STATE OF NEW YORK
PUBLIC SERVICE COMMISSION

Proceeding on Motion of the Commission to : Case 98-C-1079
Investigate New York Telephone Company’s
Proposal to Discontinue Offering Information

Services
Prefiled Testimony of Jay Thomas
Q. Please state your name and residence.
A. Jay Thomas, a New York resident.
Q. Please identify your title and company name.
A. I am the Chairman of New Capital Resources, Inc. ("New
Capital").
Q. How long have you been with New Capital?
A. I began New Capital three years ago. Prior to that, I

was a Partner in Morrisania Development Company

("Morrisania") .
Q. What business is New Capital engaged in?
A. New Capital operates several "540" lines which provide

callers with information on business and employment
opportunities. Recently, we have established a service
providing callers with information on educational

grants and funding for higher education.
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How did you learn of IINS service?

When Morrisania first started, we provided our
customers with an information booklet on employment
opportunities through the mail. However that method of
delivering our services was ineffective to both our
customers seeking employment and employers seeking to

fill vacancies.

Then I became aware of someone advertising apartments
via "540" lines. I realized that this would be the

perfect vehicle for our services.

Thereafter, we applied for and received designated
lineé on the IINS system. Immediately, we began using
the "540" lines exclusively and abandoned distributing

our information booklets through by the postal service.

How did you market and advertise your services?

New Capital and Morrisania advertise their programming
on cable TV and in major local newspapers including:
Village Voice; New York Times; New York Daily News and
Newsday. The target audience for our services are
semi-skilled wage earners of cross cultural backgrounds

in the age group of 18-50.

What is your advertising budget?
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Presently our advertising budget comprises
approximately one-third of our total revenue. 1In the
past few years, this has grown from 20% of our revenue

to its present level of one-third.

Has your services experienced any reduction in call
volume?

Yes, call volume has fallen -as BA-NY has withdrawn
advertising support for these services.

In the past, BA-NY has supported "540" services with ad
space in its annual Yellow Pages. This is no longer
done and information providers like New Capital have

experienced a reduction in call volume as a result.

Has BA-NY taken any additional action which has caused
call volume to have fallen?

One of the most troubling aspects of BA-NY behavior
recently is that when new customers establish an
account with BA-NY, their representatives ask if the
customers would like a block on their phone for
services like "900" services, 'usually free of charge.
They fail to disclose to the customer that this block
will preclude them from accessing any other
informational providers over the IINS system.

Over six months ago, I requested that a block be

removed from my home telephone. To date, this block is
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still in place; occasionally the block is not on, but
it always seems to be re-activated. This precludes me

from calling into my own services.

Has your services resulted in employment for any of
your customers?

We have had numerous callers find employment through
our services. Actually, New Capital posts its own job
openings on its service. This has resulted in several
telemarketers finding employment with us through our

service.

How many employees does New Capital have?
It varies, we usually have at least four or five

regular employees, down from 8 12 some years ago.

What would happen to New Capital if BA-NY is successful
in terminating its INNS service?

New Capital Resources, Inc. would quickly go out of
business, creating at least four or five potential new
customers who would need our service, along with
countless other unemployed people in the metropolitan
area. Unfortunately, this valuable service would not

be available to them if BA-NY is successful.
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Sworn to before me this
/ﬂﬂ’day of December, 1998

i/

Notary Public

KENNETH G. WALSH
Public, State of New York
0. 02 WA-6011216
OuNMNNnOMumstnz
Commission Expires 04/1 /97
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STATE OF NEW YORK
PUBLIC SERVICE COMMISSION

Proceeding on Motion of the Commission to :Case 98-C-1079
Investigate New York Telephone Company’s :
Proposal to Discontinue Offering Information

Services

Q. Please state your name and residence?

A. Oliver Oziel, and resident of New York.

Q. State your present occupation?

A. I am a information provider subcribing to New York

Telephone Company d/b/a Bell Atlantic - New York’s ("BA-NY")

540 IINS interactive InfoFone telephone service.

Q. What is the purpose of your testimony?
A. I submit this testimony in opposition to BA-NY’s
application to withdraw its InfoFone tariffs, including its

InfoFone 540 tariff.

Q. How did you become interested in IINS services?

A, Until recently, I was a real estate broker who became
interested in the "900" service, which was the only
telephone information service that I knew of. I spoke with
a service bureau in or about January 1997 who told me about

problems with the "900" services. In connection with my
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consideration, I learned about such problems as the high
costs of the "900" service, the need for national
advertising for that service, and the benefits of BA-NY's

low cost IINS service.

Q. When did you become an information provider?

A. I received an IINS application in February

1998 and, shortly thereafter, subscribed to one 540 number
with four lines, borrowed money for advertising, space and
equipment, and started in business, providing an information

line on job opportunities.

Q. Was your service well received; and if so, what steps
did you take for future growths?

A. My service started doing well and, before BA-NY
announced the termination of its InfoFone in the summer of
1998, I gave notice to my employer that I was quitting. It
was my intention to devote all my time to developing this
telephone information program business. In furtherance of
that, shortly after, I subscribed to a second IINS 540 line

which would provide job opportunities to callers.

Q. Generally, what has been your experience with BA-NY?
A. I was impressed with the efficiency of BA-NY's

employees and service; everyone I spoke with was helpful.
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Q. If this service is not terminated, what future plans do
you have for IINS service? |
A, I am pleased with the programs that I have and am ready
to launch 3-4 other programs as soon as I know the programs
will not be terminated. I will not start any new programs
until I know that BA-NY can continue to provide its InfoFone
service.
CONCLUSION

In view of the foregoing, I request that the

Commission deny BA-NY's application to terminate its

InfoFone service and tariffs.

e

[ -
[P E—————
Oliver Oziel

Sworn to before me this
s’day of December, 1998

[e27))/4

" Notary Public

KENNETH G. WALSH
Notary Public, State of New York
No. 02 WA-5011216
Qualified in Queens CountZ
Commission Expires 04/12 /27
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New York Telephone
ANYNE Company

Amy D. Kenengiser 16485 Avenue of the Amedeas

Allerney New Yok, New York 10036

Lega! Depanment Pnone (212) 335-2468

February 12, 1996

EXPRESS MAIL OR HAND DELIVERY

Honorable Frank S. Robinson T
Administrative Law Judge

New York State Public Service Commission
Three Empire State Plaza

Albany, New York 12223-1350

Re: Cases 93-C-0451 and 91-C-1249: Direct Presentation of New York
Telephone Company

Dear Judge Robinson: o -

Pursuant to the Procedural Ruling Issued November 28, 1595, New York
Telephone Company (“NYT") herein submits its direct presentation. In its direct
presentation, NYT addresses the following issyes:

]ssue 1. Call Counts: NYT submits evidence conceming the recent call count
lest, its results, and the conclusions to be drawn.

Issue 3. Number Portzbility: Whether, assuming its technical feasibility, nunber
portability should be permitted for 976 numbers,

Issue 4. Inter-company compensetion: The arrangement that will apply in the
case of a competing local exchange carrier handling a2 97€ call.

[ssue 10. Number reservation procedure.

Isaue 11. Procedures to be followed with respect to NYT's receipt of pmprxetary
information from 976 proyiders.

[sssue 12. Competition from NYNEX: NYT's plans and/or its intentions to offer
. services, either directly or through affiliates, that would tend to compete agzinst
976 proyiders.

1464£D
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NYT will provide responsjve presentations to those remaining issues not
addressed In our direct presentation. Additionally, our responsive presentations will
address matters raised by the other parties in their direct presentations.

Respectfully submitted,

Amy D. Kanengiser

Attachment P
cc: Honorable John C. Crary (5 copies).
All parties -
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The PSC took a leadership role in the number portability process when it
directed a trial of service provider number portability in September, 1995." The trial
is underway to examine the interconnection and operational issues associated with a
database type of solution for service provider number portability. Recently, the
Commission endorsed Location Routing Number as a long term solution for service
provider number portability.M

The long term solution for number portability will require all local
exchange service providers to deploy the necessary software modifications and
common channel signaling in each of their respective central office switches.
Interexchange carriers will also have to modify their switches and signaling in a
similar fashion. The deployment of a number portability database and the associated
operations support systems also need to be developed and implemented. Once all
these modifications and network upgrades are deployed, long term number portability
should become an opera;ipnq}reali_f,y .

Atthls juncture, NYT believes that the implementation of a long term

number portability solution should enable 976 IPs to be served by other local

exchange service providers - However, the ability of 976 IPs to be served by more

13 See Case 94-C-0095, Order Authorizing Trials of Service Provider Number
Portability in Manhattan and Rochester (Issued September 25, 1995). This trial will
not involve actual customers.

14 See 94-C-0095, January 4, 1996 Memorandum to the Commission from the
Communications Division, Approved and So Ordered (Issued January 23, 1990).
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than one local exchange carrier raises a host of market and public policy issues which,
at this stage, NYT can only partially anticipate. For example, in New York State, 976
service is defined by NYT’s tariff as a fixed length, fixed charged service. It has

existed as a broadcast service for over twenty years. When 976 IPs can be served bv

competing local exchange carriers, will these other local exchange service providers
maintain 976 as a broadcast service? Will their rates be comgarablgjor different than
I;IYT’S.tggjﬁfcd,charges?~._Will all 976 calls continug to He ﬁxeq .leanh with fixed
charges? Perhaps most critically, each new local e;(change carrier that would be a
candidate for 976 number portability would have to install a switch comparable to or
at least compatible with the existing IMAS tfzchnology. To date, there is nc
indication of such commitments. -

If uniformity or at least compatibility among all local exchange
carriers offering 976 service is not required, customer confusion is sure to follow, and
the integrity of 976 service as a low price, broadcast service could be lost. Moreover,
976 providers are just one set of customers to be considered in the development and
deployx-nent of a long term number portability solution. Accordingly, number
portability for 976 service should be considered only in connection with the full
deployment of long term number portability for all local exchange service providers.
Addressing the issue in this proceedingﬂ at this time, with only NYT and not the ot'ﬁés

local exchange service providers, is unlikely to produce a coherent result that can be

implemented.

14265 7



ISSUE 4:
Intercompany Compensation

The parties were asked to address the arrangement that will apply in
the case of a competitive local exchange carrier (“CLEC”) handling a 976 call. That
arrangement exists today. Since June 30, 1994, NYT has had in place an
intercompany compensation arrangement to compensate a CLEC which delivers 976
calls to the NYT network.

Initially, intercompany compensation for 976 calls was the subject of
interim agreements between NYT and each of three CLECs." Each of the three
CLECs operating in the metroLATA approached NYT and requested interconnection
agreements for the exchange of local and intralL ATA toll traffic. These requests
resulted in negotiations between NYT and the CLECz. The intercompany
compensation negotiations included compensation for 976 calls. These interim
agreements were superseded by the Commission Order wherein NYT was directed to
file a tariff for these arrangements. NYT filed its PSC Tariff No. 914 effective

October 20, 1995."°

' These three CLECs -- Teleport Communications Group, Metropolitan Fiber
Systems, and Cablevision Lightpath -- are the only three CLECs operating in the
metroLATA today.

1 . . . ' -

% The rates effective in this tariff are temporary pursuant to Commission Order. See
Case 94-C-0095, Order Instituting Framework for Directory Listings, Carrier
Interconnection and Intercarrier Compensation (Issued September 27, 1995).
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The intercompany compensation rate for the termination of intraLATA
local exchange traffic is tariffed at approximately $0.01 per minute of terminating
access.'” The originating carrier bills its customer for the call at its established rate
and pays the terminating carrier a local exchange access rate of approximately $0.01
per minute. This reciprocal compensation arrangement between local exchange
carriers is designed to compensate each carrier for the use of its facilities in the
process of terminating a competing local exchange carrier’s eall.

However, the parties negotiated and the tariff contains a different
arrangement for 976 traffic originating on a CLEC’s network and terminating on
NYT’s network. NYT agreed to waive the terminating access charge of
approximately $0.01 per minute as negotiated for other types of calls and agreed that
it would pay the CLEC S0.02 for each 976 call. NYT agreed to this innovative
approach for the termination of 976 traffic as an incentive for local exchange carriers
to deliver 976 traffic to our network.

The 914 tariff reads in pertinent part:'8

When the CLEC delivers calls to telephone numbers

with the NXx. designation of 976 or 394, the CLEC

shall bill and collect the applicable rate set forth in the
P.S.C. No. 900 tariff from its end users, retaining $0.02

" The tariffed day rate is $.0098 per access minute. The tariffed evening rate is
$.0073 and the night rate $.0029. One CLEC operates under an alternative

compensation arrangement that is a flat monthly charge, which is also provided under
the 914 Tariff.

'® See 914 Tariff, 1st Revised Page 37.
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per call and remitting the remainder to the Telephone

Company, unless the CLEC obtains tariff approval from

the NYPSC specifically permitting the CLEC to charge

its end users a rate different than the rate set forth in the

P.S.C. No. 900 Tariff for these services.
The applicable rate in the NYT’s 900 tariff for each 976 call is $0.40. Under the 914
tariff, each CLEC is to remit to NYT $0.38 for each 976 call it delivers t6 NYT. Out
of this $0.38, the respective IP is to receive $0.20 per call.

In addition to the tariffed $0.02 per call for delivering 976 calls to
NYT’s network, each CLEC will receive an additional $0.0115 per billing record
provided to NYT. When combined with the waiver by NYT of the terminating access
charge of approximately $0.01 per minute, a CLEC recognizes approximately $0.04

per 976 call terminated on NYT’s network."?

ISSUE 10:

Number Reservation Procedure

From time to time, IPs request the reservation of a particular 976
number significantly in advance of the time they wish to initiate service. As with 976
and other telephone numbers, customers -- including IPs -- may request specific
numbers for their ease of dialing or their mnemonic value.

To satisfy requests for specific customer-requested telephone numbers,

NYT provides Gold Number Service which it offers pursuant to tariff. See

' The CLEC only provides originating access and billing and collection to its
customers.
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Attachment 3. This tariff governs the availability, terms, conditions, and the rates for

this service. NYT proposes that this tariff afford the means by which 976 IPs reserve

976 numbers. It is already the vehicle by which all IPs -- other than 976 IPs -- reserve
specific telephone numbers.

ISSUE 11:
Receipt of IP Proprictary Information

From the record of the November 20, 1995 conference, it is not
altogether clear what new or special concerns the IPs may have with respect to the
handling of what they may wish to define as their “proprietary information.” First,
NYT already is governed by the applicable CPNI rules and, to the extent they are
germane, the Commission’s Privacy Principles. We know of no supportable
allegations where those strictures have been compromised with respect to any of the
IPs. Second, except for the CPNI NYT obtains through its provision of 976 service
(for example, individual IP program call count data), NYT does not want and will
refuse to accept any information which an IP claims to be proprietary. We have seen
no showing why our receipt of such information is necessary to our role in providing
tariffed services. Mozcover, given the contentious history vi our relationship with
some of the IPs, we see no reason to create opportunities for more conflict.

ISSUE 12:
Competition from NYNEX/NYT

Throughout this proceeding, the IPs have asked repeated questions

about NYNEX’ intentions to enter other businesscs that are directly competitive or at

14265 11



least arguably cross elastic with IP pr.ovision of 976 messages. There is no need to
pursue these issues here. Any quick scan of the public media will reveal the
momentous changes going on in the telecommunications, entertainment, and
information services industries. Legislative reform and regulatory changes have
opened up immense new market opportunities. Consistent with all of our obligations
as a common carrier and in strict compliance with all applicable laws, rules, and
regulations, NYNEX intends to be a full participant in these opportunities.

Thus, without disclosing proprietary plans which may from time to
time be developed and changed, it is safe to assume that in one form or another
NYNEX will offer services that compete with the IP’s 976 messages. This may occur
directly or through various other types of offerings such as video information that
would be cross elastic with IP messages. NYNEX may choose to enter such
businesses directly, or through various equity interests, joint ventures, partnerships or
other alliances.

None of this, however, should have any bearing on this proceeding.
The circumstance where one entity is, at the same time, a supplier, customer, and
competitor to another is seen all across the telecommunications arena and laws, rules,
and regulations are already in place to ensure full and-faircompetitive opportunities.

In the area of information services, rules prescribe an open netwnrk
architecture (ONA) plan and provide accounting rules to avoid any opportunity for

cross-subsidy. Network disclosure rules prevent carrier affiliates trom having a
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headstart in accommodating carrier network changes and regulations governing
Customer Proprietary Network Information (CPNI) safeguard market data. In
addition, service levels on provisioning and maintenance are reported to ensure equal
treatment.

To the extent corl?petition may be affected by the activities of NYT, all
service offerings z;re governed bﬁ'\tariff and regulatory law. and rules provide for full
public notice and comme;t opportunities. Under NYT’s Performance Regulatioq
Plan (“PRP”), all NYT new services mﬁst satisfy a minimum price level that requires
NYT to impute certain tariff rates when the new ser\_/ice includes a bottleneck
élém’e.fi't'.‘o The PRP also provides that the Commission may suspend a new service

: tariff “if there is a reasonable potential for anticompetitive effect and a finding that
implementation of the new service as filed would result in significant financial or
irreparable harm to competitors.”21 Accordingly, the Commission has adequate
safeguards alreadv‘in place to prevent alleged anticompetitive actions by NYT.

Because of the plethora of FCC and PSC rules and the cost of
compliance and reporting, it may be fair to say that any further NYNEX and NYT
entries into competitive markets are disadvantaged, not favored. In any event, given

the attention this issue has received from regulators and the full panoply of existing

20 See PRP § 1V(H)(4).

2 See PRP § IV(H)(6).
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and developing safeguards, no additional requirements are presented with respect to

976 IP offerings.
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LOAD BOX TEST
Month (1994) | IMAS Call Volumes | AMA Call Volumes | Difference
October 641,532 641,438 94
November 641,645 641,573 72
December 619,990 619,892 98

Total 1,903,167 1,902,903 264
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NYT will provide responsive presentations to those remaining issues not
addressed in our direct presentation. Additionally, our responsive presentations will
address matters raised by the other parties in their direct presentations.

Respectfully submitted,
Amy D. Kanengiser
Attachment
cc: Honorable John C. Crary (5 copies)
All parties
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SUPREME . COURT
COUNTY OF ALBANY

STATE OF NEW YORK

In the Matter of

NEW YORK TELEPHONE COMPANY,
Petitioner,

For a Judgment Pursuant to
Asticle 78 of the Civil
Practice Law and Rules

-against-

PUBLIC SERVICE COMMISSION OF
THE STATE OF NEW YORK, PHONE
PROGRAMS, INC., ACCURATE INFO LTD.,
STATISTICAL PHONE PHILLY,
8484 ASSOCIATES, 3232 ASSOCIATES,
ERIC SINGLETON D/B/A "PHONE SERVICE",
ANTHONY COLANGELO, BLACK RADIO
NETWORK, INC., and NEWS TRANSMISSION
SERVICE, INC.,

Respondents,

Index: 5655-97
RJ1: 0197-5T78129

In the Matter of

BLACK RADIO NETWORK, INC. and
NEWS TRANSMISSION SERVICES, INC.,
petitioners,

~against-

PUBLIC SERVICE COMMISSION OF

THE STATE OF NEW YORK and

NEW YORK TELEPHONE COMPANY,
Respondents.

(Second Action)

Incdex: 5949-97
RJI: 0197-ST8167




SUPREME COURT
COUNTY OF ALBANY

STATE OF NEW YORK

In the Matter of

ARTHUR EVANS, pro se, and

ARTHUR EVANS, AS A MEMBER OF THE

AD HOC COMMITTEE OF INDEPENDENT
INFORMATION PROVIDERS and ARTHUR EVANS,
AS REPRESENTATIVE OF THE AD HOC
CQMMITTEE OF INDEPENDENT INFORMATION
PROVIDERS, pursuant to Section 2.1,
Chapter I, of the Rules of the Public
Service Commission, and the AD HOC
COMMITTEE OF INDEPENDENT INFORMATION
PROVIDERS,

Petitioners, Index: 6019497

RJI
. -~against-

PUBLIC SERVICE COMMISSION OF THE

STATE OF NEW YORK and

NYNEX CORPORATION, NEW YORK TELEPHONE

COMPANY, &also known as Bell Atlantic,
Respondents.

: 0197-ST8B179

Supreme Court Albany County Article 7

8 Term

Hon. George B. Ceresia, Jr., Supreme Court Justice Presiding

Appearances: Davis, Polk & Wardwell, Esgs.

Attorneys for New York Telephone Co.

450 Lexington Avenue
New York, New York 10017

Diane T. Dean, Esq.
Assistant Counsel

Public Service Commission
Three Empire Plaza

Albany, New York 12223-1350

Bressler, Amery & Ross, Esgs.,

Attorneys for Phone Programs, Inc.

and Accurate Info Ltd.

285 Columbia Turnpike

Fordham Park, New Jersey 07932
P.O. Box 1980

Morristown, New Jersey 07962

Karen S. Burstein, Esq.

Attorney for Statistical Phone Philly

8484 Associates, 3232 Associates,

Eric Singleton, d/b/a "Phone Service" and



Anthony Caolangelo
258 Broadway, Suite 2C
New York, New York 10007
Roland, Fogel, Koblenz & Carr, Esqs.
Attorneys for Black Radio Network and
News Transmission Services, Inc.
1 Columbia Place
Albany, New Yurh 12207
Samuel A. Cherniak, Esq.
Attorney for Arthur Evans and Ad Hoc
Comnittee
211 ¥. 106 Street-1ll1-A
New York, New York 10025
¢ DECISION/ORDER
George B. Ceresia, Jr., Justice:

At issue in these three combined CPLR Article 78 proceedings
is a May 29, 1997 determination of the Public Service Commission
(“PSC") concerning New York Telephone's (“NY Tel") Mass
Announcement Services ("MAS"), a service utilized by many
different Information Providers (IP's") tc offer to the public
recorded information messages accessed by calling the specific
“976* number assigned to the IP (see, PSC Opn. No. 97-7). The
“976" recorded messages of approximately one minute’s duration
offer information regarding weather, time, financial news,
horoscopes, lottery results, sports anc entertainment, inter
alia. Calls to "976" exchanges incur & fixed charge (.40¢ at the
time of the determination), and the per-call revenues are
collected by NY Tel and divided equally between NY Tel &nd the IP
called, pursuant to the governing tariff filed with the PSC. NY

Tel is required to provide billing end collection services to the



IP's for “976" calls, and to tabulate call volumes or counts for
each IP. These numbers provide the basis for NY Tel's tarifZ-
based obligation to pay the IP’s for each completed call billed
and collected.

o From 1984 to 19%0, NY Tel used a system called Autr&x or
Audiochron to tabulate the “976" call volumes for purposes of

paying the IP’'s. The Autrax System experienced call counting
errors on a regular dasis, requiring NY Tel employees to manually
"adjust" the call counts. Tn 1990, NV Tel transferred or “cut-
over* the 976" calle to the Ericsson Switch to tabulate "976-
calls. The cutover was attended by a variety of problems. For
clarification, the original system is referred to as the pre-
cutover Autrax System, and the replacement system is called the
Ericsson post-cutover system.

Rfter the cutover to the Ericsson Switch, various IP's
complained to the PSC that the new switch was not completing or
counting all calls with the result that their call counté dropped
significantly from their pre-cutover call counts, causing them to
lose revenues and business. They sought compensation from NY Tel
in amounts which ranged up to $15.6 million for these claimed
losses. The IP’'s also raised many other complaints concerning
"976“ gservice, including dissatisfaction with compensatién lavels
and allocation of revenues, system reliability and shortcomings,
and inaccuracies in call counting. The IP’'s suggested |

alternatives to enable them to offer their services more

competitively in view of emerging competition from other types of



information providers. WMany of the IPs’ concerns were addressed
by NY Tel or by prior PSC proceedings, but many more remained to
be resolved.

By Order Instituting Proceeding (May 29, 1993), the PSC
commenced an omnibus proceeding to address in a single
cJﬁuulldaLcd proceeding all issues uol alieady resulved relaling
to “976" MAS Service including rates, charges, rules and
regulations. Interested members of the industry were invited to
participate, and were encouraged to develop alternative
apéroaches and mutually acceptable resolutions of the issues. By
Opinion and Order Concerning MAS, the PSC approved in part a
Joint Proposal filed by NY Tel and 12 IP's to resolve many of the
issues in contcnti;n (scec, P3C Opn. Hou. 94-14-Opinion and Order
Concerning MAS [6-1-94), on reconeideration, modified in part by
PSC Opn. 95-10 (8-2-95]). Pursuant to the Admiunistrative Law
Judge’'s subsequent Procedﬁral Ruling, MAS-related issues not
resolved by the approved Joint Proposal were to be addressed in
Phase II of these proceedings. Extensive hearings and motion
practice were conducted during 1896 in Phase 11 resulting in a
record of over 5000 pages and 175 exhibits. During the hearings,
as the evidence and testimony developed, the scope of the inquiry
expanded considerably from the harm the IP’s claimed due to NY
Tel’s misconduct related to the cutover to the Ericsson Switch
and NY Tel‘’s liability therefor, to include NY Tel's recently
revealed conduct in manually adjueting the erroneous pre-cutover

Autrax call counts and concealment of these adjustments, and the



IPs’- entitlement to compensation for Autrax call counting
problemns.

The Administrative Law Judge issued a comprehensgive
recommended Decision (“RD") of 189 Pages on January 17, 1997. As
pgftinent to this epecial proceeding and detailed infra, the
Adminieterive Law Judge found that NY Tel had been grossly
negligent and had engaged in willful misconduct in connection
with the September 1990 installation and cutover to the new
Er%caaon Switch used to provide "976" service to the IP’s. The
mishandling of the cutover caused the IP's to lose a large volume
of calls and, consequently, customers. While recognizing that
the PSC has no authority to award conventional negligence camages
and that NY Tel‘s liability to the IP‘s under the governing
tariff is limited in a court action to gross negligence/willful
misconduct, the Administrative lLaw Judge recommended that IP’s be
awardgd “refunds” from NY Tel totaling $25.2 million, which toock
into consideration the harm suffered by the IP's due to NY Tel's
defective service. The Administrative Law Judge determined that
the Ericsson Switch was not a suitable vehicle for counting "976"
calls and set forth a new call counting procedure for NY Tel to
follow until the switch was properly replaced.

The Adminlistrative Law Judge rejected all claims by two IP’'s
(Black Radioc News [“BRN"! and Ad Hoc Commitzee of Independent
Information Providers [“Ad Hoc*-an IP trade group)) for

compensation based upon the pre-cutover Autrax call count errors

and manual adjustments of those counts, finding they had not



demonstrated entitlement to be compensated further hased upon
unadjusted Autrax raw cali count date. The Administrative Law
Judge then made a variety of recommendations for orospective
changes in the manner in which “976- service is provided to the
Igia. These included requiring that Ny Tel unbundle the various
cost elements of “976" service, énd requiring that NY Tel
establish the charge for each of these elements on a cost basis
without any “contribution" or Subsidy factor. 1In the past, NY
Tel had retained as a "contribution® or subsidy increment from
théﬂ"976" per-call revenues, causing "976° providers to subsidize
basic local service, Increased competition from alternate
information providers such as NYNEX Irformation Resource Conpany
("NIRC") which did not provide any such contribution required
leveling the playing field and eliminating the contribution
element altogether from “976" pricing and revenue ailocation.
The Admipistrative Law Judge also recommended that the
voluntary call blocking options avai.able to customers be
modified so that customers could separately block more
controversial, adult entertainment services without also
requiring that they block the “976" information services as they
were forced to do under the existing blocking options,
Additionelly, the Administrative Law Judge recommended

modification of existing protocols for involuntarily blocking

'Unbundling merely means separating “976" service into its component parts and allowing
cempetitors to provide these services 1o the [P's, ¢ g. billing and collecting, call processing.
advertising, accounting, bill formatting.

L G——



calls invoked when customers fail to pay their telephone bills in
full -- to the extent that the prcrocols lump "976" calls in a
billing category with all other non-NY Tel pay-per-call services.
Under the existing protocol, “976" serzvice may be blocked for a

cugtomers who fail to pay in full their bill for calls other than
";;6" service. Exceptions were taken to that Recommended
Decision.

The PSC egsentially adopted the findings and recommendations
of the Administrative Law Judge with a few exceptions, as
rciavant herein (sece, P3C Opn. No. 97-7 [5-29~97}). The PSC
agreed with thc Administrative Law Judge‘'s findiay converning NY
Tel’s conduct both before and after the cutover, and with the
roncluainn that MY Tel committed grocc ncgligence and engaged in
deliberate misconduct in connection with the 1990 transfer of
"076" eervice to thoe Ericseon Switeh (id. at 8-9, n. 1, 135,
However, the ¢SU concluded that the proposed "refund" remedy
cwnatituted aun lumprupe: award of damages the agency lacked the
authari{ty to make becauze tho .only charges HY Tei collccted wus
for completed "976" calls and not for any impaired service
(id.*). The PSC agreed with the proposed prospective changes to
"976" eervice, iucluding unbundling and elimination of Lhe
contribution factor, but disagreed with the propussls to amend
the voluntary cell blocking options or Lhe billing category

protocole which result in involuntary blocking for payment

!Citing Case 28804.NY Tel (Autotas Scrviec): PSC Opn. No. 86-3(2-28-56), PSC Opn.
No. 86-3 (A)(5-6-86) and PSC Opn. No. 86-3(B)(8-28-87).
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deficiencies (PSC Opn. No. 97-7, at pp. 12-13). The PSC directed
NY Tel to implement its alternate proposal to improve the
Ericsson Switch call counts as specified in its exceptions (id.
at 14, 15 [§3)). On reconsideration, the PSC clarified its
rg}ing regarding voluntary blocking and specified that it was
adhering to its January 1996 determination that a fifth blocking
option be prospectively offered,

NY Tel and several IP’'s thereafter instituted three separate
article 78 proceedings challenging various aspects of the PSC's

L4

May“29, 1997 determination., These proceedings were consolidated

hy vy 1 Voar T e TR R RN 24, 1949

vhis single vplnlion ara Uracry wili YTCJO0LVC &aldl 139ugld raigca

ir these consolidated special proceedings.

I. The PSC's Gross Negligence/
Willful Misconduct Declaration

NY Tel's first cause of action alleges that the PSC's
declaration that it was guilty of “gross negligence" and "wiliful
misconduct” in connection with the Ericsson Switch cutouver is i
excess of the PSC's szatutorily conferred jurisdiction, because
this finding is relevant only to the issue of damages, i.e. NY
Tel’s liability to the IP’'s, which the PSC lacks the power to
award. Thus, NY Tel contends the PSC lacks the authority to make
a declaratory finding relevant solely to the issue of damages

under the applicable tariff. The PSC refutes this contention



arquing that it has jurisdiction tc make findings of fact on
liability provisions in the tariffs i< approves and supervises
when such findings are made in connection with its statutory
sauthority to regulate rates, terms and utility services.
Likewise, the IP’s argue that the PSC finding oa lisbility falls
w;ihin its authorized powers to investigate complaints, assure
safe and adequate service, oversee telephone utilities’ conduct
and operations, impose penalties and take corrective action, and.
issue related findings.

'ﬂ The court’'s initjal analysis must focus on the context in
which the gross negligence/willful misconduct issue was raised
before the PSC and in which that finding was made by the
Administrative Law Judge and PSC, and its relevance, if any, to
isgsues other than damages. The PSC instituted thie omnibus
proceeding to address myriad complaints filed by IP’s. These
complainte generally releted to dissatisfaction with compensation
levels, alleged system shortcomings and inaccuracies in call
counting., The PSC in irs Order Instituting Proceedings directed
the convening of interested members of the MAS industry “to
consider the rates, charges, rules and regulations affecting the
[MAS) portion of the information provisioning industry in New
York Telephone’s service territory". 1In the proceedings Phase 1,

NY Tel and 12 IP's negotiated a Joint Proposal resolving some

points of contention, which was approved (see, PSC Opinion 94-

10



14"). Meanwhile, Phase II was commenied for consideration of
MAS-related issues not covered by tne Joint Proposal. vVuluminous
discovery, extenslive hearings and mntion practice encued, The
Adminietrative Law Judge iccucd a proccdural £wling vutlinlag cthe
iijuea remaining for sdministrarive resolution, and they lacluded
NY Tel’e "liability, if any, ta "976" providers due to iéa
handling of the curnver tn rhe Ericeeon Switch", ao well as tLhe
Acenracy of past aud current call counts. HNHY Tel's llablliry Tar

damages arising from its errors, omissions, interruptions or

14
delays in providing services Lu subscribereg (1£'5) was, @t

course, limited under the apnlicahle +ariff to "groww nagligencee
Aned *willful misconduct*, asldc from certain specified
interruption sllowances. In the Fecunuwidedd Tirec:linion on srhage
i:, the Admiusistrative Law Judge indicated that the “main issue”
of Phase II was whether NY Tel huas an “obligation tn compensate”
the IP’'s for call account errors after’ the cutover to thc

Ericeson Switch. 'he IP’'s raised three basic areas of

misconduct; ( < is s
entover Adtrax call counts; (2) NY Tel's gross negligence and
misconduect in handling the Ericsson Swite¢h cutover and covel-up,
for which the IP‘s sought menerary compensation and (3)

litigation abuses and fraudulent conduct by NY Tel in front of

The petition (or recomsideration was denicd with clatifications (see, P'SC Opihion 95-10

[8-2-95)).

S Quly BRIN and the Ad HOG 1P s put tunh 4 Claim or pre ¢utover call acoount orrors,

discussed infra.

H



the PSC. " Tha Administrative law Judge then raevieswed Lho parctlec*

¢laims and tho hearing record regardlng (Le pre and post cutover
call account inacvcuracies, NY rel's related conduct, and its
impact on the IP‘s. The parties agreed that under the governing

ri:iff the threchold for NY Tel’s liability 1s Ggross negligence

aud willful misconauct, but NY Tel maintained that any claim for

damages must be brought in court as the PSC could no: award
rlamages. The IDP‘'s asnertnd thatL Lle PSC could, under tne rarcitf,

direct NY Tel to compcnsate them faor their financlal loss due to

'

NV Tel’'e groee negligence or willful miscunduct in railing to

competently provide service under the tariff.

Aftor revicwing the entvuvive record aad the pagtieyg’
contentivus reyarding che availabillity and propriety of any
tariff-based remedy from the PSC, the Administrative Law Judge
ilvuucd findings chat NY Tel had bwen “guilty of gross negligence
and willful misconduct", summarized as follows:

The company’'s long-term deception of both IP’'s and the
Commigeion concerning its unauthouriced Autrax call
count adjustments was willful misconduct. The company
was sariourkly neqgligent in pushing ahaad with the
Ericsvon cutover in one gulp, rachcr than phasing it
in, which would have enabled it to deal more
efficaciously with the problems and avert serious harm
to IP’s. The unexpected troubles that did attend the
cutover show that the company’s planning for it was
inadequate. Likewise inadeqguate was the company’'s
handling of the troubles when they arose, further
evidencing insufficient preparation. These basic
elements of the cutover picture, taken together,
conetituted gross_negligence. Furthermore, the company
engaged in_willful misconduct in striving to cover up
its negligence and to defeat efforts to call it to
account. This extended to willful misconduct in the
company’s litigation of this proceeding. I also
conclude that the IP‘'s were in fact harmed by the

12



. improper, deceitful and grossly negliqent way in which
New York Telephone provided service to them. (emphasis
added) .

Thereafter, the Administrative Law Judge macde detailed
findings on the "main issue", and addressed itself to the Autrax
call counts, the cutover and current call count accuracy,
concluding the Ericsson Switch "is not a suitable vehicle for
counting 976 cells for purposes of payments to IP's*. The
Administrative Law Judge imposed upon NY Tel the obligation to
adopt the IP-proposed alternative or to propose one itself, and
to gotify the IP‘'e each time that mechaniéally derived call
counts are unavailable or cérrupted and to set forth the details
of any adjustments made. This burden was imposed by the
Administrative Law Judge on NY Tel in light of the record in
these proceedings demonstrating its "long pattern of deceptive
behavior*** with respect to IP call counts"*, indicating this
burden could be removed if NY Tel timely replaced the Ericsson
Switch with one which more accurately counts 976 calls. The
Administrative Law Judge ultimately determined to order “refunds®
to the IP's, an “equitable remedy", recognizing the PSC cculd not
award conventional negligence damages. The Administrative Law
Judge then addressed the remaining issues.

The PSC agreed with and adopted the findings and conclusions
of groes negligence and willful misconduct concerning NY Tel's
conduct in connection with the cutover to the Ericsson Switch,

finding the Administrative Law Judge’'s outline of the evidence of

13



NY Pel’s gross negligence/willful misconduct “with only very
limited exceptions***accurately reflected what happened, both
before and after the cutover, and fairly assigns responsibility
for the post-cutover operating problems suffered by the IP's"
(B3C Opinion No. 87-7). Nonetheless, the PSC concluded that the
proposed “refunds“ to IP‘s amounted to an improper award of
damages ( id. at 9-10), As relevant to this special proceeding,
the PSC agreed with several recommerdations for prospective
changes to "976" service and approved NY Tel'’s proposed
altgrnative to the Ericsson Switch (id.at pp 12-14 and 15 §3).
The iesue raised by NY Tel which befalls this court in this
special proceeding is whether the PSC declaration of gross
negligence/willful misconduct is in excess of that agency's
jurisdiction and power. This raises two issues: whether the
declaration relates solely to the issue of NY Tel'’s liability to
the IP‘s’s under the tariff for harm suffered from the call count
errors and, if so, whether the PSC has the authority to issue &
declaration on tariff-based iiability (i.e. finding NY Tel was
groesly negligent and engaged in willful misconduct) even though
the PSC is not authorized to award monetary damages which the
IP‘s must pursue in a court action. The second issue appears to
be a novel one in this State as the parties have not cited (and
the court has not discovered) any case in which & court has
spoken to the PSC’s jurisdiction to issue such a declaration. To

clarify, the parties concede the PSC’'s lack of power to award

monetary damages or even refunds in this case.
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" The PSC, it is well establiched, possesses only thuse powers
expressly delegated to it by the Legislarture, or incidental to
its expressed powers, togethar with those requircd by necessary
implication to eﬁable it to fulfill its statutory mandate (Matter
of Niagara Mohawk, 69 NY2d 365, 368-9). Aside from its mandate
to assure just and reasonable rates and adequate service (Public
Service Law §91), the PSC also has general supervisory power over
telephone lines and corporations within its jurisdiction (PSL
59?) and has broad investigative and oversight authority to do sc
(PSL §§95-98). In determining whether the PSC has acted outside
the scope of its legislatively conferred Fower, the courts of
this State have engaged in “a realistic appraisal of the
particular situation to cetermine whether the adrinistrative

action reasonably promotes or transgresses the Fprenounced

lcglalazive juagment” (Matteyr Cunsulidated Fdisul v. PSC, 47 NYzd

94, 102; Matter of Niagara Mohawk, supra, at 372).

As this court reads the PSC Opinion 97-7 and the

Administrative Law Judge’'s Recommended Decision, the findings of
NY Tel's gross negligence and willful misconduct do not relaze
solely to the issue of NY Tel’s liability for damages to the
IP'e. A "realistic appraigal" of PSC‘c declaration ic that it
was properly made in the context of its power to review and
investigate complaints regarding a reqgulated utility‘s service,
¢onduct and tariff-based charges, as well as its general
oversight and regulation of this telephone "8976" service sub-

industry. The declaration is inseparable from numerous

1S



prospective and remedial measures related to "876" service which
the PSC adopted, not the least of which are (1) foremost, the
determination that the Ericsson Switch is not viable and requires
switching to an alternative counting system and notification to
Izis of each system failure until then (PSC Opn. NO. 97-7 at 12-
14, 15 at §3); and (2) by way of example, the unbundling and !
unfair competition declarations (ic. at 12-13, 15 at §4).
Further, the declaration explicitly concerns the ‘respongibility
foT post-cutover operating problems suffered by the

IP'g" (emphasis added) (id. at p. 10, note-10). The findings
tesolved the IP complaints levied against NY Tel at which the
hearings were directed and channeled the agency’'s oversight and
prospective regulation of this entire “976" service industry
(see, SAPA $§204). It was also relevant to the issue of NY Tel's
credibility.

Thus, the court concludes that the PSC's gross
negligence/willful misconduct declaration challenged by NY Tel
(PSC Opn. No. 97-7 at p. 15 §1) does not, in fact, relate solely
to NY Tel’s lisbility to the IP's for damages due to the cutover
problems and call count inaccuracies or coverup. Accordingly, the
request to annul that dec:aration as in excess of the PSC’'s
jurisdiction and authority is denied and NY Tel’s first cause of
action is dismissed.

Having concluded that the PSC has authority to issue the
declaration -- and in tact issued the declaration -- on an issue

other than NY Tel’s liability for damages, this court has no

16



then proceeded to detail NY Tel's inadequate planning for the
cutover, the mistakes made in executing the cutover, NY Tel's
failure to respond asdequately to the service problems cr to
rotify the IP’'s; and NY Tel's disregard for the consequences of
ity handling of the cutover. NY Tel did not possess “any
concern” for the consequences of its coaduct and engaged in
willful misconduct in endeavoring to cover up the probleme and
. avoid responsibility.

Read as a whole, the Administrative Law Judge’s cecision
proﬁerly employed the goverrning legal standard for gross
negligence/willful misconduét, i.e. "conduct that evinces a
reckless disregard for the rights of others or ‘'sracks’ of

intentional wrongdoing” (Colnaghi, USA L:d. v. Jewelers Prot.

Sexvs,, Ltd., 81 NY2d 821,823-824; Sommer v. Federal Siqn Corp..

79 NY2d 540, 554-555). The PSC’s finding did not improperly rest
on a mere series of mistakes by NY Tel or on its simple

negligence (cf. AT § T v. City of NY, 83 F3d 549, 556 (2d Cir.

1996}), and did not focus on the harm to the IP's, although this
was considered. While the Administrative Law Judge found that NY
Tel had engaged in "some" planning and corrective action --
although wholly inadequate and with “disregard for the
consequences of its errors”-- this did not compel a finding that
NY Tel engaged in “slight care* or "slight diligence" (see, Food

Pageant v. Consolidated Edison, 54 NyY2d 167, 172).

The Administrative Law Judge noted the unigque problems and

potential for harm inherent in the "976" service industry was not

18



tantbmounf to imposing a "heightened stardard of care-" on NY Tel,
but rather must be read in the context of the evaluation of the
adequacy of NY Tel’s planning and the reasonableness of its
response, Finally, the court has no difficulty in concluding,
uRen a review of the pertinent portions of the hearing record and
the Administrative Law Judge‘’s detailed and extensive factual
findings as adopted by the PSC, that the finding of gross
negligence/willful misconduct had an ample factual basis, is

supported by the record and should be confirmed.

II. Egiminatign of Contribution from

NY Tel’s "976" Service Charqgee
to Ip‘s

Historically, the tariff-based pricing structure for "976"
calls included a “contribution" component, i.e. a charge above
costs and profit to help subsidize NY Tel's basic local telephone
service. Thus, a portion of the fixed per-call price paid by the
caller for each "976" call to an IP’s recorded message (40 cents
at the time of the proceeding) was a “contribution* to basic
local telephone service unrelated to the cost of the *976" call
or to a rate of return to the IP’'s (currently 20 cents per call)
or to NY Tel. NY Tel'’'s second cause of action claims that it did
not have notice or an opportunity to be heard prior to the PSC's
direction to NY Tel that contribution be eliminated from the
tariff rates for "976" service, and that the PSC’s determination

on thise issue was arbitrary and capricious and without record

19



o




Case: 98-C-1079
P
Date of Request: October 19, 1998

IP-BA-NY-34 For each year since 1988, specify total BA-NY expenditures for advertising

for any or all InfoFone services. Annex all documents relevant to this
request for information.

RESPONSE:

BA-NY objects to this interrogatory on the grounds that it is argumentative, neither
relevant nor reasonably calculated to seek information likely to lead to the discovery of
admissible evidence, and is not “tailored to the particular proceedings and
commensurate with the importance of the issues to which they relate . . . ." 16
N.Y.C.R.R. § 5.8(a). BA-NY also objects on the grounds that this interrogatory is overly
broad and burdensome. BA-NY further objects to this interrogatory on the grounds that
it is not required to develop information or prepare a study.

Notwithstanding these objections, the following are the expenditures on advertising for
InfoFone services between 1995-1997:

1895 - $211,103
1996 - $140,480
1997 - $10,574

BA-NY does not have a record of its advertising expenditures for InfoFone services

from earlier years. The company will supplement this response to the extent that any
further information is located.

:1\st07448\ip001-60.doc
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NYT's rates and charges for Billing and Collection Services arc as fallows:

(1)
(2
()

(7)

A ]

Price per Bill $.01

Price per Message Billed $.30 for each message
Manual Adjustment Charge $10.00

Marketing Message $.043

Pay-Per-Call Advisory Message .03

Minimum Charges: Annual Minimum Monthlv Minimum
$535,995.40 54,666,120
Start Up Fee $25,000

Ezch of these charges are explained in further detail below,

A.

Aoplication of Rates to Intrastare and Inteestate Serviess

Provided thac interstate messages cemprisc at least 73% of Cliear's message volume, the
rates and charges set forth ahove will be used to derermine the total amourt due for both
Inuastate and Interstate Billing and Colleetion Services, The intrastate portion of this
total will be determined by applying the rates and charges contained in the applizzblc
NYT taniff(s) to the intrastate bill and message volumes. © The interstate portion is the
remainder after subtracting the intrastate portion from the towal, If the number of
interswate messages is less than 75% of Client's message volume, then the above rates
and charges (excluding the Minimum Charges) shall only apply to Interstate Billing and
Collection Services and Intrastate Billing and Collection Services thall be provided to
Client in accordance with the rates and charges set forth in the applicable NYT rariff(s),
unless otherwise agreed to by NYT.

Adiustments to Rates and Chargeas

In the event that, during the term of this Agrezment. the costs assigned to Billing and
Collecticn Services under Part 69 of the Federal Cormunication Commission's Rules
are changed as a result of (1) a change in the FCC's accounting, separations or access
charge rules; (2) a change in federal, state or local tax laws; or (3) any order or change
in a rule or regulation of any Cour or federal, state, or local governmental ageney
having jurisdiction, and the increase or decrease is more than $500,000, dztermined
cumulatively en an anaual basis for both NYT and New Englard Tclephone and
Telegraph Company combined (the “NYNEX Telephone Companies® or "NTCs"), a
surcharge or surcredit may be applied by NYT (a the rates set forth herein. The
surcharge or surcredic which may be applied 10 Client: (1) sha)l not exceed Clical's
Proportionate share among customers of NYT's Billing and Collection Scrvices of the

) . . . . .
Far purposes of this Agresmenl, intrastale messages are messages associaled with Clicat Bnd User Custlopnes
« ¥ L] L2 Y » L . .. . - tav .s e v o,
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assigned costs; and (2) will be effective with the date that Client weuld cease to pay for
reassigned costs under the procedure in effect prior te the reassignment of costs (e.g., the
date on which the NYNEX Telephone Companies would no leager be pemmined (o
charge such costs under access), In any event the NYNEX Telephone Companiss shall
te permitted to recover Client's proportonate share of costs reassigned to the billing and
collection category from the date such costs are reassigned to the billing aad collection
category. If it is later determined thar such costs should net have been dilled 1o Cliznt
because those costs have been recavered elsewhere, Client shal] be entitled to a credic
plus interest. Interest shall be caleglated by using the prime rate, as reponted in the Wall
Street Journal the first business day of January and Julv of every year, plus two
percentage points, Such credit shall be reflected on the next billing and collection
charges bill issued after it is determined that Client is entitled 0 a credit. NYT shall
notify Client, in writinz, of the effective date of any proposed surcharge or surcredit and,
upen regquest, provide Client with the caleulations used to determine the surcharge or
surcredit which shall be auditable under the provisions of Section 12 of the Agreement.

In the event NYT imposcs a surcharge wpon Client, Client shal! have the right (o
terminate this Agresment, without penaley, provided Clieat notifies NYT in Writing
within ninety' (90) davs from the date-of NYT's urinen notification to Client of the
surcharge. If Client elects to terminate, said tzrmination shall become effective no later
than six (6) months from the date of NYT's wrizen noxificaticn or'such longer penicd as
designated by Client and Cliert shall be responsible for payment of the surcharge if such
increase becomes effective prior [o tarmination. of service. In the event that the longer
pericd designated bv Client extends beyond the wmm of this Agresmeni, NYT agress to
continue providing Billing and Collection Senices ro Cliest for such period under the
same (erms and conditions and rates and charges, including the surcharge. NYT agress
fo cooperate fullv with Client in the planning and implemenaation of any transition from
NYT 1o Client billing as a result of Client election 10 terminate this Agresment under this
paragragh. If Client docs not elect to terminsie as provided herein, then the surcharae
shall become effective in accordance with @he above provisions.

C. Client Rieht to Renegotjare

If, atr any time during the term of this Agreement. NYT offers interLATA
telecommunication ssrvices bevond these which on the effective date [tis able 1o offer in
any local exchange serving area in which NYT provides loeal exchange service, and
Client is unabdle to meet its Minimum Charges obligations substantizlly due to those Raw

interL ATA services, Client sha!l have the right to rencgotiate those obligations for any
affecred year.

If, 2¢ any time during the term of this Agreement, Client is othenwise vrabie to meet jue
Minimum Charges obligations duc to NYT acts or omussions, Client shall have the right
lo renezotiate thosc obligations for any affected vear, '

D.  Pgce ger Bill

For the purpose of applying this charge, a bill will consist of all pages bearing the same
company loge. If NYT agrees to bill some of Clicnt's charges under an1 additional
Carvier Idectification Code, then Client will pay the rates and charges for thost bills
issued under the additional Carrier Identification Code. The provision of Billing and
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Collection Serviees for Client's additional Carrier Ideatification Code shall begin on such
date as is murually agreed to by the Parties in writing and may be cancelfed by Clicnt at
any time witheut penalry.

ic r Message

The per message charge of $.30 applies to each message billed,

Manual Adjustment Chargg

Chient will pay NYT $10.00 for each Client initiated paper IC/LEC Memo processed bv
NYT for rebilling of Client charges in accordance with Section 8(B).

Markering Message

When utilized, Client shall pay NYT $.045 per Marketing Message per Bill. There will
be no charge for messages required by regulatory or lezal authoritjes.

Pav.Per-Call Advisorv Message

When Pay-Per-Call messages are billed, the FCCFTC required advisory statzment will
be displayed on the Client bill page within the Pay-Per-Call Services section. Client
shall pay NYT $.02 per advisocy statemes,

Minimu harge

Cliznt -shall pay NYT a guaranteed Minimum charge in accordance with the rate
schedule listed above. The amounts billed 8¢ NYT fer Billing and Collectica Service
will be applicd towards the Minimum Charges. The amount billed 1o Client cach mzath
will be determined using the terms and formula outiined balow.  Client will be
responsible for the Minimum Charges beginning at the time of the Effcerive Dare. In the
event NYT agrees 1o provide Billing and Cellection Semvices to Client under an
’dditional CIC(ABEC)/ACNA an additional Minimum charge in an amoune equal to the
monthly minimum charge stated above will apply. The Client wiil be responsibls for this
amount only during the length of time that NYT provides Billing and Collectior for
Client.

Defined Terms
1. Monthly Minimums - The Monthly Minimum charges set forth above,

2. Cumulative Minimums - Sum of the Moathly Minimum charges from the beginaing
of contract up to and including the current month's Monrhly Minimum charge.

3. Monthlv Agtualg - Billing and Collection charges caleulaced by applying the above
per bill and per message charges to the current month's bill and message volumes,

4. Cumulative_Acals - Sum of the Moathly Acruals from the beginning of the

contract up to and including the current month's Monthly Actual.
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