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Before the 
STATE OF NEW YORK 

PUBLIC SERVICE COMMISSION 

COMMENTS OF CTIA - THE WIRELESS ASSOCJATIO@ 

Proceeding on Motion of the Commission 
Conceming Wireless Facility Attachments 
to Utility Distribution Poles 

CTIA - The Wireless ~ssociation@ (cI?A)' commends the New Yo& Public 

Service Commission ("Commission") for initiating this important proceeding and 

continuing its national leadership in the area of pole attachments.' This ~ s s i o n  has 

long recognized the importance of timely and reasonable access to poles to the 

development of innovative communications services and competition. CTIA mges the 

Commission to continue to foster competition, improve public safety, m u r a g e  

continued innovation, and minimize the environmental impact of wireless infrasbucture 

by clarifying that its existing pole attachment policies apply to all wireless attachments. 

b No. 07-M-0741 

' CTIA -The Wireless ~ssociation' is the international o ~ z a t i o n  of the wireless conmmidaw 
industry for both wireless carriers and manufacturers. Membership in tk organizatim covers Commercial 
Mobile Radio Service ("CMRS") providers and manufactuws, including cellular, broadband PCS, E W R ,  
and AWS, as well as providers and manufacturers of winless dala services and products. 

'Proceeding on Motion of rhe Commission Concerning W~pleJs FFrreiliry Atiachmenlr lo Uti& 
Distribution Poles, Notice Requesting Comments, Case 07-M-0741 (issued June 27,2007). 



I. INTRODUCTION. 

Wireless communications are critical to today's evolving communications 

landscape. Nationally, over 242 million consumers now suhribe to wireless services. 

Wireless has been the fastest growing segment in broadband services, with over I1 

million wireless broadband subscribes as of mid-2006: Wireless communications 

provide consumers with flexibility and mobility that cannot be matched by wind 

services, improving both quality of life and public safety by ensuring consumem have the 

ability to make calls (including E911 calls) from nearly anywhere. Consumers 

nationwide use winless services to place over 260,000 91 1 calls per day: and total 

wireless usage nationwide now approaches 2 tillion minutes annually.' 

The wireless industry has a particuldy strong presence in New Yo&, accounting 

for more than $5.84 billion of New York's economy in 2004 alone. Well over 13 million 

New Yorkers subscribe to wireless  service^.^ In 2006, the winks industry employed at 

least 3,263 New Yorkers, and operated at least 345 business locations. Wireless 

subscribership in New York skyrocketed 166% between 2000 and 2006, driving both 

infrastructure investment (the wireless industry spends $25 billion nationally per year on 

' Federal Comm~eations Commission, Wireline C o ~ t i o n  Bonau, hdmixy Ady%is and Tahoology 
Division, High SpeedSPsvces for Infernei Access: SfaM as o/June 30, 2006 a Table I (h 2007). 
available at h q : / / f j a l l f ~ . f c c . g o v / e d 0 ~ ~ p b l i c / a t t O l 2 8 A l . p d f .  

' CCIA estimates based on data as of the end of 2005, the most recent available. 

' CTL4-The Wirele~s ~ssociation', Background on CIIA's Semi-Annual Wmkss Induslty W e y ,  al 
"Reported Wireless Minutes of Use Near Two Trillion in 2006'' (2006). mauuIable or 
~rtD://files.ctiao&~dBCnA Survev Year End 2006 Graohics.odf("CTU Semi-AnmmiSurvqt 
Summary"). 

Federal Communicatiom Commission, Wireline CoIkdition Bureau, bdwby A d y s k  and Tedmology 
Div~s~on. Loco1 Telephone Compef~non Stam as 0/hne3O, 2006 B1 Table 14 (Jm 2007),annlable a 
hq:ll~allfoss.fcc.gov/edocs~ubl~danachm~tCh/DOC-~OI 33A I .pdf(repomng 13,338,040 w d e s s  
subscribers in New York as of June 30.2006) 



infrastructure, and has invested 9225 billion in total) and broadband adoption (from 

December 2005 to June 2006, fw example, nearly 60% of all new hadband lines 

nationally were attributable to mobile wireless). 

Both in New York and nationally, wireless providers are developing and 

deploying exciting new services that make broadband truly mobile and bring cwsumm 

new flexibility and benefits. Smart phones allow users to email, review documents, and 

browse the web without being tied down by wires or the weight of a laptop. T-Mobile 

USA ("T-Mobile") now offers a service (T-Mob~le@Home) that allows users to make 

calls using either commercial mobile radio service ("Ch4RS") Wi-Fi (over home, 

office or T-Mobile HotSpot wireless access points) using a single integrated phone that 

can hand off seamlcssly between cellular and WiFi connections. Sprint Nextel's Family 

Locator service uses the GPS capabilities of Sprint Nextel's phones to enable parents to 

quickly locate their children using the parents' phone or a personal computer. AT&T's 

WI-Fi Access service helps its mobile subscribers stay productive while traveling within 

the U.S. and abroad using AT&T's 48,000 hot spots in 79 countries. 

These services, and innovations to come, will bring consumers even mote usefol 

and customizable ways to connect to the Internet Innovative providers are also using 

wireless to bring broadband and cellular smites to rural and tribal areas, ensuring that 

traditionally undersaved consumers enjoy the full range of tcday's communications 

choices. And to support all these new subscTibm and innovative services, wireless 

caniers need to continually add cell sites.7 

-- - 

' To iilustrate, the number ofwinless cdl rites Datioovide nearly doubled bdwesa 2000 aud 2004 
growing from 104,288 m 2000 to 195,613 in 2006. CIU Semr-Annual Sumy Svnmrory at "Cell S k "  



While not the sole solution, wireless attachments are a critical source for new cell 

sites - for both traditional services and Wi-Fi and Wi-based  snvics. Attach'ig 

wireless equipment to existing poles enables caniers to extend the coverage and capacity 

of these s e ~ c e s  economically whik minimizing enviromtal  impact, as caniers can 

use wireless attachments to minimize the number of new towers cmsbucted and the 

associated groundwork required. Wireless attachments also improve public safety by 

improving the reach and reliability of wireless services, inchding the reach of 911 

coverage. Public safety benefits as well from tbe information about adages that can be 

derived from wireless attachments. 

As the Commission considers application of its existing pole attachment policies 

to wireless attachments, it should consider the Federal Commmications Commission's 

("FCC") approach to parallel issues as the Commission has done in past. This 

Commission has already recognized the  MI^ of h o n i z s l g  fednal and state 

approaches to pole attachments, explaining that "cmperative federalism" can "provide 

consumers the full benefits available from the developn-mt of competitive markets."' In 

some areas, the FCC's treatment of issues is instructive; in others, it is diqmitive. At the 

same time, this Commission can continue its national lead* in this area by 

continuing to apply the same procedural t i m e h s ,  pricing formula, and other 

safeguards to wireless that it has applied to wireline attachmen&. Thus, the Commission 

can ensure that its wireless pole attachment policies are consistent with federal Sinits on 

state barriers to entry and state and local regulation of radiofiequeaey (W) emissions 

The Commission can continue its leadership and pmmote the sustained growth and 

' ~ e r i a i n  Pde Attachment Issues Which Arne in b e  94-W95, Opinion No. 97-10, C.sc 95-C0341, at 
6 (issued June 17, 1997) ("Opinion 97 -10 .  

4 



development of wireless as a consumer-friendly cormnunicatim altunstive by 

confirming that its existing policies and precedents apply to all wireless amchments? 

11. THE COMMISSION SHOULD RECOGNIZZ THE PUBLIC BENEFITS 
OF WIRELESS ATTACHMENTS BY AWPTING RULES AND 
GUTDELINES THAT FACILITATE THEIR DEPLOYMENT. 

Wireless attachments benefit the public by enabling wireless carries to extend 

and improve their wireless coverage, and bring even more innovative services to New 

Yorkers. Attachments are used to eliminate "dead SF&,'' improve coverage i a d m ,  

extend the range of existing services, and bring entirely new services to consumers. 

Local governments and their citizens benefit fiom the use of existing infmdmctm, such 

as poles, by reducing the need to construct new towers. This is particularly important in 

residential, park and similar areas where consumers expect wireless coverage but likely 

prefer the minimal aesthetic and environmental impact of antennas on utility poles over 

towers and other large infrastructure. Moreover, by allowing carriers to extend their 

networks economically, and without adding in-clure such as new towers, wireless 

attachments increase the availability and reliability of both new and existing services, 

including 91 1 service, while minimizing environmental impact Winless attachments 

also bring the incidental benefit of pinpointing power outages, as whkss carriers 

continually monitor the status of each antenna site. The Commkimn should mun that 

the public can capture these benefits by providing clear and fair ground d e s  for wireless 

attachments. 

Proceeding on Motion of the Commission Concerning Cdrrin Po& AMcmnenl Issue, Requea for Order 
Addressing Wireless Attachment Issues at 7, Case 03-M-0432 (filed Nov. 29,2006). 

5 



Adopting wireless attachment guidelines as proposed by T-Mobile would be 

consistent with federal treatment of this critical facility. As @Iy sated by the United 

States Supreme Court, attachen "have found it convenient, and often essential to b e  

space . . . on telephone and electric utility poks. Utilities, in turn, have f m d  it 

convenient to charge monopoly rents"" Congress has twice recognized the importance 

of access to poles and conduit, explicitly mandating nondiscriminatory access. Io 1978, 

Congress enacted the Pole Attachment Act, recognizing that cable television services 

could not be widely deployed without access to poles and conduit, and providing cable 

operators with an assurance of access to poles on just and reasonable rates, terms and. 

conditions." In language equally applicable hem, Congress found, 

Owing to a variety of factors, including emhmenta l  or zoning 
restrictions and the costs of erecting separate [cable] poles . . . there is 
often no practical alternative to a [cable] system operator except to utilize 
available space on existing poles. . . . Due to the local monopoly in 
ownership or control of poles to which cable system operators, out of 
necessity or business convenience, must attach their distribution facilities, 
it is contended that the utilities enjoy a superior bargaining p i t i on  over 
[cable] systems in negotiating the rates, terms and conditions for pok 
attachments.'' 

The Telecommunications Act of 1996 (the 1996 Act) extended this access to 

telecommunications camers, again demonstrating Congress's commitment to 

nondiscriminatory access. Specifically, the 1996 Act rrqoins utilities, including Local 

Exchange Carriers (LECs) and electric utilities, to 'provide . . . any tdecommunicati011~ 

carrier with nondiscriminatory access to any pole, duct, conduit, or right-of-way owned 

National Cable & Teiecomm. A s ' n  v. GufPower Co.. 534 US. 327,330 (2002) cG&Power"). 

" P.L. 95-234,s 6,92  Stat 33.35 (1978). 

" S. Rep. 95-580 at 13,1978 U.S. Code Cong. & Mmin.Nm 109, I21 (19n). 



or controlled by it"" and to do so on just and reasonable rates, terms and ~onditions.'~ 

For LECs, Congress underscored the importance of access to poles and conduits by 

separately and expressly imposing upon all LECs the duty to provide "access to the poles, 

ducts, conduits, and rigbts-of-way of such canier b competing providen of 

telecommunications services on rates, terms, and conditions that are consistent with 

section 224."" Significantly, in extending federal guamtees ofjust and reasamble pole 

access to telecommunications carriers, Congress did not distinguish b e e n  attadmats 

for which there may be some more potential alternatives, and those for which there are 

few or none. The Supreme Court confinned this in GulfPpwm. when it firmly rejceled 

efforts to draw a distinction between wireless and wired attachments on the themy that 

poles are less of a "bottleneck facility" for wireless In the Court's words, 

"the proposed distinction [between bottleneck and other sifmtions] . . . finds no support 

in the text."" 

Following Congress's statutory directives, the FCC's rules and precedents 

likewise require "nondiscriminatory access" on "rates, terms, and conditions that are just 

and reasonab~e."'~ Such "fair and nondiscriminatory access" is essential to the 

" 47 U.S.C. 5 224(f)(1). 

" 47 U.S.C. 5 224@)(1). 

" 47 U.S.C. $ 251@)(4). 

l6 Gulfpower, 534 U.S. at 33 1-2. 

" Id. 

"47 CFR 5 1.1401. 



competitive deployment of communications networks.t9 The FCC has specifically and 

expressly recognized the benefits of wireless attachments: 

Providing wireless carriers with access to existing utility poles facilitates 
the deployment of cell sites to improve coverage and reliability of their 
wireless networks in a cost-effective and environmentally friendly 
manner. Such deployments . . . promote public safety, enable wireless 
carriers to better provide telecommunications and broadband services, and 
increase competition and consumer welfare in these marketsm 

Consistent with these conclusions, the FCC has made clear that utilities and pole owners 

are obligated to provide wireles telecommunications providers with access to utility 

poles at reasonable rates pursuant to section 224 of the fed& Communications ~ c t . "  

l9 Implementation of Section 703(e) of fie TelecommunMons Acf of 1996; Amendment 
of fhe Commission's Rules and Policies Governing Pole Atlachntentp, Report and Order, 
13 FCC Rcd. 6777,6780 (7 2) (1998). 

20 Wireless Telecommunications Bureau Reminds UtiIiry Pde h e r s  4- OMigoIions to Provide 
Wireless Telecommunications Providss wirh Access to UtiliIy Poles at RensonableRotes, Public Notice, 
19 FCC Rcd. 24930 (2004) ("Wireless Attachments NoliceP3, citinglnplenrentation of Section 703(e) of the 
Telecommunications Act of 1996; Amendment of fhe Commission's Rules and Policies Governing Pole 
Anochments, 13 FCC Rcd. at 6798-9 (fl37,39-40). 

Id.; cf: Appropriate Regularory lkabmd for Brwd6ondAceea to the Inlevad Ourr Wireless Networks, 
FCC 07-30,22 FCC Rcd. 5901 (2W). 



This Commission has likewise concluded that M e s s  attachments are pole 

attachments within the meaning of New York's pole attachment statute.22 As a result, 

rates, terms and conditions for wireless attachments must be "just and reasonable."*' The 

FCC's decision that wireless pole attachments arc included within the scope of federal 

pole attachment protections has been upheld by no less an authority than the United 

States Supreme Court, which concluded unequivocally that attachments used to provide 

wireless telecommunications "fall within the heartland of the ~ c t . " ~  This conclusion, 

the Supreme Court explained, follows directly firm (he clear language of the Act: 

the dispositive text requires the FCC to 'regulate the rates, terms, and 
conditions for pole attachments,' J 2 2 4 0 ,  and defines these to include 
'any attachment by a . . . provider of telecommunications service,' 
5 224(a)(4). 'Telecommunications service,' in turn, is defined as the 
offering of telecommunications to Ox public for a fee, 'regardless of the 
facilities used,' 5 154(46). A provider of wireless telecommunications 
service is a 'provider of telecommunications service,' so its attachment is 
a 'pole atta~hment. '~~ 

This overwhelmingly favorable authority confirms that wireless pole attachments, like 

wireline pole attachments, are protected by New York and federal pole attachment 

statutes. 

The FCC has made it clear that the only permissible grounds for limiting wireless 

attachments are the statutory bases applicable to all attachen: "'Mficient capacity, or 

for reasons of safety, reliability, and generally applicable engineering purposes."'26 

l2 Opinion 97-10. 

N.Y. Pub. Sew. L. 6 119-a 

" Gulfpower Co, 534 U.S .  at 342. 

" Id .  at 340. 

'* Wireless Attachment Notice, 19 FCC Rod at 24930 (qualing 47 U.S.C. 5 WfX2)). 



Similarly, the FCC has specifically rejected the invitation to mate. a presumption that 

space above traditional communications space may be reserved for utility use only.n 

Section 224 and the FCC's rules also limit pole attachment fees "to the statutory pole 

rental rate . . . together with reasonable make-ready fees.* This libitation is designtd to 

prevent "anticompetitive effects on telecommunications compeMiooMioo that may result 

from "overcharges or denial of access."29 The federal statute, rules, and policies thus 

make clear that wireless attachments are entitled to the same protections as wirerme 

attachments, and utilities and pole owners cannot use the pole attachment process to 

prevent competitive entry by wireless amhers. 

Further, the federal Communications Act prohibits state or local bamen to entry 

except in limited circumstances, such as where they are necessary to "protect the public 

safety and  elfa are,"'^ and requires that such restrictions, at minimum, be "compeMively 

neutral."" As a consequence, Section 253 of the federal Communications Act precludes 

pole attachment policies that create barriers to entry by restricting access to poles for 

reasons other than insufficient capacity, safety, reliability, or generally applicable 

engineering puposes. 

Of course, there is no need for conflict between federal law and New Y d  law 

and policies with respect to wireless attahents.  The Commission has already 

" id . ,  citing Implemenfotim of tke Local Compclirion Frovkiom in the Telewmnmticorons A d  0/1996: 
~nrerconnection Berween LO& ,%change C h r s  and Commmiol Mobile Radio Service Provulm. 
Order on Reconsiderofion. 14 FCC Rcd. 18049,18074 (1 72) (1999) 

a Id. 

Id. 

lo 47 U.S.C. 5 253(b). 

3 1  id. 



expressed a preference for "cooperative f e d e d m "  in this area ''to provide consumers 

the full benefits available from the development of competitive markets.* d2e 

Commission sought to "make it easier for service providers to do business by eliminsting 

unnecessary variation in regulatory requinments" and "make it possible for firms 

operating nationally to compare favorably New York's practices and those followed 

el~ewhere."~~ The Commission fmally indicated its intent to consider "departri] from 

the federal approach" only if necessary to "protect the public E%cam any 

departure from the federal approach that discourages winks attachments would harm 

the public interest by hampering competition and deployment of new services, it is 

appropriate for the Commission to continue hannodng the New York and federal 

requirements. 

The many real-world difficulties reported by wireless coqct i tm demonstrate the 

need for the Commission to act. Tower siting can be an extremely contentious and time 

consuming process, particularly in residential neighborhoods. When carriers seek accm 

to poles, pole owners often respond with umeasonable demands or unnecessary delays. 

These obstacles are faced nationwide, including by smaller providers. Entities seeking to 

install wireless pole attachments around the country have reported delays of month or 

even years in pole licensing processes - when they have even been able to gd those 

processes started - and demands for exorbitant fees?' 

Opinion 97-10 at 6 .  

Id. 

I' Id. 

'' In comments filed before the FCC. for erramlc. NexV.3 Netamrh. IUC. (Nd"1. a m v i d a  of 
telecommunications services to wireless pmvidm, repom *si&earl debs ia si&$ getting utiMk to 
discuss attachment." Petition for Rulemaking ofFibolzech Nenuorh, LLC, Ccammts ofNexffi Networlc$ 



Such delays and fees - which deny the public the benbenefits of increased wireless 

coverage, more convenient and reliable access to public safety, new and better wireless 

service, and greater competition - only serve the interests of utilities steking to prevent 

comwtion or capture monopoly pole rental rates. The Cpmmission can ensure that New 

York consumers arc protected &om these anticompetitive harms by acting quickly to 

adopt a competitively neutral and easily administrable wireless pole attachment regime. 

This Commission has already demonstrated its vision and leadership in this area by 

adopting rules that permit fair competition by wired atiachers, and should continue this 

leadership by by acting quickly to confirm that its existing competitively neutral and 

easily administrable pole attachment policies apply to winless attachmmt~.~~ Forward- 

looking Commissions like this one benefit attachers throughout the nation by establiishing 

model practices that others, including the FCC, can emulate." 

lnc., RM- 11 303 at 6 (filed Jan 30,2006). At the time that Nexffi aokd thoecddays, it had a h &  bets 
waiting more than two yeas for one utility to provide it with winbspeei ik  exhibiio b the utili's form 
pole aitachmcnt agreement Another wireless provider, Tropos Ne(works reported, as an "meme but not 
ixccptional example" that a utility krefus[ed] the request of a local police depamoent to place mesh routers 
on its noles for oumoses ofatendine the deuartmcnt's broadband mtwork." Petition oftke United Sfam 
~elecdm ~ssoeibtiin For a Rulemak& to Amend pole ~ftachmeni Role Regulation rmd Comploinf 
Procedures, Reply Comments of Tropos Networks, RM -1 1293 at 6 (filed Dec. 19,2005). F u r k m m q  
Tropos notes, rdfusiog access is "the norm" lo some pads ofthe country. Id. Another small wrcless 
broadband ~rovider rc~ortcd Dm00Sed attachment rates of $12.000 im Dole oer vear. Cornmen6 of V i  . .  . .  
Hipster, &-I 1303 at's (filed JA 30,2006). 

'' The Commission has a long hitstory of adopting policies and ~ c g d h ~ d  forpok aliacbments tbat 
Dromote comoetition. See e.e.. Ooinion 97-10; Proceedinn on Marion offhe h i s s i o n  Coneminn . -. 
'Cerain ~ole~ttachnrent lsues. case 03-M-0432, O d e r ~ o p t i n g  policy ~~slcment on Pole ~ ~ a c l m k l s  
(Aug. 6,2004) (adopting policies inchdig requiring lixed times for make d y  work, prohibiting rental 
charges for overlashing and permitting use of boxing and extension arms). 

17 See, e.g., Petition for Rulemaking of Fi-h Network?, RM-11303, at 14-15.17-18, 19,2&29 (6h4 
Dec. 7,2005) (urging the FCC to follow the example of this C o m m k h  by adopting mks similar to those 
adopted in New York). 



In particular, the Commission should act on T-Mobile's request that the 

Commission apply its wire pole attachment policies and rats  under PSL 5 119-a bo 

wireless attachments by adopting an order: 

Stating that the pole attachment policies, t h e  hmes, aod procedures in the 
Commission's August 2004 Order and mtes under PSL $1 19-a apply to 
wireless attachments: 

Clarifying that pole owners must provide wireless carriers with reasonable 
attachment agreements; 

Confirming that the finding in Case 031~1578 that the ple-top attachment 
did no( compromise pole safety creates a presumption that pole top-mounted 
antennas,are allowed; and 

Clarifying that pole owners must provide pole change outs and other 
alterations to accommodate wireless attacbments as required of National Grid 
in Case 06-E-0082. 

Taking these simple pro-competitive steps to clarify and formalize New York's equal 

treatment of wireless attachments will "promote pubfic safety, enable wireless carriers to 

better provide telecommunications and broadband services, and increase competition and 

consumer welfare'js for all New Yorkers. 

m. ISSUE 2: THE COMMISSION SHOULD ESTABLISH A PRESUMPTION 
THAT -LESS POLE-TOP ATTACHMENTS ARE SAFE AND 
PERMISSIBLE. 

The Commission's approval of wireless attachments w l m  those installations 

(1) conform to the National Electronic Safety Code ("NESC") and (2) work in electrical 

supply space is done only by qualified electrical workers demonstrates that wireless 

devices may be attached.safely to utility poles9 The Conanisnion should expressly 

Wireless AttachmentNotice, 19 FCC Rcd at 24930. 

l9 ~ o i n t  Petition o/Niogmo Mdunvk Power Carporntian m d N o i i o d  Grid Gmmunicotionr. Inc /or 
Approval of a Pole Attachment Rote for Cmiain iWreless Attuhmen1l ka Niagwa Mohawk k ~ m ' b w i m  



extend this conclusion to wireless pole-top attacbmeuts by adopting a rebuttable 

presumption that poletop attachments that meet these c d t i o n s  are safe and 

permissible. 

These limitations are appropriate for a14 pole-top attachments. The NESC, which 

is published by the Institute of Electrical and Electronic Engineers and "sets the ground 

rules for practical safeguarding of pasons during the insidation, operation, or 

maintenance of electric supply and communication l i e s  and associated eqnipment,* 

includes standards governing pole-top attachments:' The NESC rules address, in 

Section 233C, clearance between wires, conductors and cables carried on different 

supporting structura, and wodd address mectiom between polemounted antennas 

and their cabiiets on the gmund. Section 234C3d of the NESC similarly addresses 

clearance issues with regard to wires, cables, and anhnnas, aod applies to the placenwnt 

of wireless facilities on poles. Requikg compliance with these and any other applicable 

NESC standards will thus euswe that poke-top attachments are safe. Rebnttsbly 

presuming NESC-compliant anachments are safe would also conform with the FCC's 

conclusion that wireless attachments may be denied only for leasons of "insufficient 

capacity, . . . safety, reliability, or generally applicable engineeing purposes."2 By 

contrast, applying more rigid or additional standards to wire& pole attachments - 

particularly at the discretion of the utilities - would violate principles of competitive 

Poles, Ordm Appmviog Petition with Modifications, Case 03-e-1578 (issued Apt. 7,2004)("Jo& Perition 
Order"). 

'National Elecbical Safety Code Zcm, h m J l s t a n d & i c a . ~  (last *isircd A q .  28,2007). 

" National Electronic Safety Code, ZQl7 Edition, Rulcs 2351 and 420.4. 

Wvcless Atrnckmenl Notice, 19 FCC Rcd. at 24930 (q&g 47 U.SC. 5 224(f)(2)). 



neutrality, impermissibly impose requirements not necessary to protect safety and health, 

and unnecessarily limit New Yorkers' access to the public safety and wmmer benefits 

of wireless services. 

IV. ISSUE 8: FEDERAL STANDARDS ENSURE SAFETY AND 
EXCLUSIVELY REGULATE ANY RF EMISSIONS FROM WIRELESS 
POLE ATTACHMENTS. 

The FCC has exclusive authority to regulate RF emissions fiwn ail wireless 

transmitters, including wireless hmmitters used in pole aUacbments," and has 

vigorously and effectively discharged this Recent case law supports the FCC's 

exclusive jurisdiction over RF emissions rules." 'lie FCC's standards are "based 

substantially" on the recommendations of tbeU.S. Envimmental Protcetion Agency and 

the Federal k g  ~dministration,~ and reflect "the best scimtif~c thought" on the RF 

limits necessary to "protect the public hea~th.~' Tbe United States thqabonal  Safety 

and Health Administration has also adopted protections for workers with respect to RF 

"47 U.S.C. 5 152(a); 47 U.S.C. 5 303. 

14 See, e.g., Guidelinesfor Evaluating the Environrnenml&9clr of Radiojqimcy R o d W n .  Rcpor( and 
Order, 11 FCC Rcd. 15 123 (1996) (Finr RJ Guideliner Order). 

'' Cellular Phone Task Force v. FCC, 205 F.M 82 (Zd Cir. 2000b cerr denied, 531 U.S. I070 (2001), 
(upholding FCC's RF emissions rules and Stating FCC dose has rnchaity to d*amioe liceus& 
compliance); EMR Nefwork v. FCC, 391 F.3d 269 @C CU. 2004xboldiig theFCC upheld its duty nadcr 8 
102 of the National Environmental Policy Act and did not act arbiearily and capriciously in denying a 
petition for rulemaking to revise the FCC's RF radiadon guidelmes); see also J& v. Citizem ~el&ms. 
Co. ofCaliT. lnc.. 2007 U.S. Dist. LEXIS 54866 (E.D. Cal Julv 30.20071Mamsbate Judee recormnends 
that ;hc cdurt hob  that FCC RF Guidelines preempt a slate suit based on ~11egdtion.s of health e k t s  
on workers of a RF tower). 

'6 First RF Guidelines Order, 1 1 FCC Red. at 15 124 (1 Zr 



emissi0ns.4~ These federal stsndards ensure that the public rmd pole worken are 

protected from any RF emissions 6om wireless pole atkbments. 

The FCC has taken a wide range of steps to ~IISUIC that tht public and utility 

workers are not harmed by RF emissions. Most critically, it ha adopted guidelines for 

evaluating the environmental effects of RF radiation, includ'mg Maximum Permissible 

Exposure ("MPE The FCC has concluded that thest guidelines "provide a 

proper balance between the need to protect the public and wo~I~cers h m  exposure to 

potentially harmful RF electromagnetic fields and the reqitrmmt tbat the industry be 

allowed to provide telecommunications services to the public in the most efficient and 

practical manner possible.'J0 Tiwe MP1! limits for field strength and power density are 

based on the recommendations of the National Council on Radiation Protection and 

Measurements (NCRP) and the guidelines contained in the RF safety standard developed 

by the Institute of Electrical and Electmaic Engineers, Inc. (IEEE) and adopted by the 

American National Standards Institute (ANSI)?' The FCC hirs a h  issued a technical 

bulletin governing RF exposure lhnits, both for the general public and for workers in 

occupational settings.52 This Bulletin includes detailed goidrmce on controlling exposure 

' 2 9  CFR 60 1910.97,1910268. 

49 First RF Guidelines Order, I1 FCCRcd. 15123. 

'O Procedures for Reviewing Reques~for RelirfFrom W e  mdLocslRegVratiom Ruman: to Section 
332(c)(7j/B)(v) of the Communicatioru Acl of 1934; Cuideliw for Eduating lAe Environmental Eflecu of 
Radiofieouencv Xadiation: Petition for Rulemnki~~e olihe Cellular Teleeommunicmions Induslrv 
~ssocia ion &ncerning ~kendmen;  ofthe c~mmi%on's R& lo h p l  Slotemd h a 1  ~e&&lalion of 
Commerciol Mobile Radio Service Transmifling Facilities, 12 FCC Rcd. 13494.134% (1997)("Second RF 
Guidelines Order"). 

" First RF Guidelines Order. I 1 FCC Rcd. at 15124 (t 1 n 0. 

'' Federal Communications Commission, Office of Engkdng acd Tcetadogy, Lbd&i"g Compliance 
with FCC Guidelines for Human EqmWe lo Rodiofrequmcy EleWmmaplic F W ,  O W  Bulletin No. 
65 at 52-55 (Aug. 1997) available a1 



to RF fields for both the general public and those wwking in the vicinity of RF." In 

addition, the FCC has produced a Guide for local govemmnt oficials to assist them in 

ensuring that antenna facilities located in their communities comply with the FCC's 

limits for human exposure to RF.% OSHA requires additional protections for workers to 

ensure they are not at risk h m  cxpasun to RF emissions." And both the FCC and 

OSHA have signage requiTemeots to eu?urc proper notification of those in the vicinity of 

wireless The Commission can safely rely on this extemive federal body of 

requirements and guidance to provide protedon for the public and workers, and need not 

add confusion by layering additional requinments on those already in place. 

Typical wireless attachments do not pose any RF exposure risk to the general 

public or utility workers. Under the FCC's guidelines, cellular and PCS antennas placed 

at heights above 10 meters are categorically "excluded" fimm routine evaluation because 

they are presmned to be within guideline As the FCC's Office of Engineering 

and Technology has explained, "[fjor antennas mounted higher than 10 meters, 

measurement data for cellular facilities have indicated that ground-level power densities 

are typically hundreds to tbowmds of times below. . . MPE limitsd7 Height alone will 

therefore protect the public &om moat wireless pdbtop attachments. Moreover, many 

h t t o J ~ . f c c . m v ~ n e i ~ z  T ~ l o w / D o e ~ m ~ l L l / b ~ o c 1 6 5 I o c 1 6 5 ~ ~ d f  (WET Bulletin 
No. 65") (public exposure); id. at 55-59 (occuptiaral cximme). 

'I Id. 

" Feduai Co-ns Commissioq Local and Sefc Govemmcnt Advisory Conunittee, A Local 
Govenmna Official's Guide to Transmilting Antenna RF Emission Safety: Rnfcg Procedures and 
Practical Guidance (June 2,2000). 

'' OET Bulktin Na 65 a 14. 

"Id. 



wireless attache& operate at relatively low powa levels, hthm reducing both public 

and occupational expwure risk. In addition, both the FCC and OSHA q u i r e  operators 

to take an steps necessary to ensure that their tnmsminns will not h a m  workers. 

The FCC and OSHA have tkc ability to enforce their rules hlly. The FCC 

requires carriers to certify (on a site-by-site bask) that their facilities are within the 

FCC's guidelines, aud the FCC also bas the power to request additiord information from 

carriers or condud inspecfim to address any wncems about compliance. OSHA 

likewise has an erdoncmed regime that includes inspxions and h e s  to monitor 

compliance and address violations of its rules. Additional steps by this Commission are 

not necessary to protect either the pubfic or w& From RF emissions from wireless 



In any event, state and todl &om to regulate cellular facilities on W grounds 

are barred by the Commmicariors Act. Section 332(cX7)(BXiv) of the Act expressly 

prohibits state or local govenund regulation of: 

the placement, comtruciion, and modification of pemmai wireless service 
facilities on the basis of the environmental effects of radio frequency 
emissions to the extent that such facilities comply with @he Commission's 
regulations concerning such emi~sions?~ 

As the FCC has explained, "[sltate and local governments arc broadly preempted from 

regulating the o p t i o n  of personal wireless service facilities based on RF emission 

c ~ n s k i e d o m ~  Because federal regulatiions ensure the safety of the public and utility 

workers and because Congress hss preehded statc ngulatiw in this area, this 

Commission need not require additional rules or to allow pole owners to set arbitrary 

standards fhat arc above and beyond tbe f e d d  staodards a M y  m place. 

V. ISSUE 9: THE COMMISSION SHOULD APPLY THE WIRELINE 
AlTACHMENT RATE FORMULA TO WIRELESS ATTACHMENTS. 

This Commission has already adopted the FCC's cabk rate formula for all 

wirelie attachments and applied that fonnula to winless attachments." In adopting the 

FCC's pole attachment rate fomla, this Commission noted the importam of 

"coopaative federalism . . . to provide conslrmas the fun bcn& available from the 

development of competitive markets.*' This Condssion extended this formula to at 

" p r o e c d v m / k ~ ~ ~  R ~ P W J L I ~ ~ R ~ I ~ ~ ~ F ~  S M ~  ~ L O C O I  w r i a u  FWMI to 
332(cN)fB)(v) ofthe Communic&mrAcIo/1934, Report ad Ckder, 15 FCC Red 22821,22828 m17) 
(2cw- 



least some wireless attachments on the ground that it is the "formula . . . used for all 

attachments to distniution poles in New yorka 

There is no practical or policy reason to depart fiom this approach now. The 

Commission's previous decisions illustrate the ease with which the cable formula can be 

applied to wireless attachments. In order to *t the actual usage of space by wireless 

attachments, incldmg the increase in usable space that results when wireless attachments 

occupy otherwise unusabk. space, the Commission previously performed simple 

adjustments to the formula and then applied these changes to calculate an appropriate 

wireless atrachment rate." The Commission likewise has applied the existing formula to 

calculate rates for winlws attachments that require excess pole height, and has made it 

clear that wireless anachment rates are available to CMRS providers.M 

The Commission should continue its practice of applying the cable rate formula 

(with adjustments as necessary to reflect actual usage of space) to calculate wireless 

attachment rates. This appmwb is consistent with Section 224 and FCC rules, which "do 

not allow pole access fees to be levied againstwireless camers in addition to the statutory 

. . 
pole rental rate.& Most importantly, mamtdng this competitively neutral approach to 

pole attachment rates will enconrage competition and drive the consumer and public 

safety benefits that accompany new and expanded wireless service. 

62 ~ o i n l  Petition Order at 3. 

"Id. at 4. 

Targfiling by NiagmaMohmukPouw C%pration &a National Grid W make revisions to Rule 35 - 
Cable Television Pole Anoehment Rare and Electric Diddbnlion Pole Wireless Attachment Rare, Order 
Approving Staff Recommendation, Case 06E-0082 (issued June 23,2006). 

6s Wreless Anachwml Mice. 19 FCC Rcd. U 24910. 



CONCLUSION 

The New York Public Service Commission has already recognized the benefits of 

adopting fair ground rules for wireless pole attachments. The Commission should build 

on this forwiablmking approach by clarifying that its wireline pole attachment policies 

and rates under PSL 119-a apply to wireless attachments, as proposed by T-Mobile, and 

by continuing to harmonize New York and federal pole attachment rates and polices. 

These simple, prc-coqetitive steps will help bring all New ~ o r k e i  the most reliable, 

robust, and innovative wireless services in the nation. 
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