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BY THE COW SSI ON:
| NTRODUCTI ON

On Cctober 27, 1998%, we issued a Notice of Proposed
Rul emaki ng (NPRM) proposi ng anendnents to 16 NYCRR Part 753 -
Protection of Underground Facilities. Due to the extensive
comments received, additional revisions were proposed and a
second NPRM was issued on April 4, 2000.

The nost significant proposed anmendnent is the addition
of a new Subpart 6 entitled Enforcenent Procedures, which would
descri be the procedures used to assess penalties for violations.
Several revisions were also proposed to the existing regulations.

Ni ne organi zations, listed in Appendix A, conmented on
the proposed rules. Provided belowis a discussion of the
substantive conmments. The final rules we adopt are contained in
t he attached resol ution.

1 Case 98-M 0132 - In the Matter of the Rules and Regul ations of
the Public Service Conmi ssion Contained in 16 NYCRR, Proposed
Amendnents to Chapter VII, Subchapter F, Part 753 - Protection
of Underground Facilities, filed in C 95-M 1007.
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ANALYSI S OF COWMENTS
COVMENTS ON SUBPART 6 GENERALLY

Del egation of Authority

The NPRM solicited conments on the question of whether
the Comm ssion could, and if so, should, delegate to Staff
authority to issue final orders. Southern Energy, National Fuel
and the NYGG were opposed to the del egation of the Conm ssion’s
authority.

Sout hern Energy argues that we are authorized to
del egate our statutory authority only when del egati on has been
expressly authorized by the Legislature. Wile 8119-b(6) of the
Public Service Law (PSL) authorizes us to delegate authority to
Staff to exam ne and inspect excavation and denolition methods,
Sout hern Energy clains that neither General Business Law nor the
PSL aut hori ze the Comm ssion to delegate its authority to issue
penal ty determ nations.

Nat i onal Fuel makes a simlar argunment, and points out
that even without authority to issue penalty determ nations,
Departnment Staff would still play an active role in enforcenent
by maki ng recomrendations to the Comm ssion based on its anal ysis
of circunmstances surrounding an all eged violation.

The Gas Group comments that Conm ssion involvenent is a
necessary step for maintaining order in the process by having a
top level central body ensuring that enforcenent is performed on
a fair and consistent basis

W will not del egate penalty determ nation to our
Staff. These issues have not been so tinme consum ng that
del egati on woul d be beneficial, and we have an inportant, ongoing
interest in nonitoring efforts to protect utilities’ underground
facilities. Accordingly, at this time, we will not delegate this
function. W wll continue the current process for matters where
penal ties are sought, which is for Staff to issue a Notice of
Probabl e Violation (NOPV) to the respondent. Respondents wll be
given an opportunity to dispute the NOPV in witing or in an
informal hearing. |If the respondent or Staff does not wish to
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enter into a Consent Order, the information will be presented to
us for our determ nation

The Commi ssion’s Authority to Coll ect Fines

NYSTA contends that we lack the authority to order an
operator to pay the determned fine. The NPRMreferred to a
letter froman Assistant Attorney Ceneral providing an opinion
that the statutory provision allowi ng the Attorney Ceneral to
commence an action to recover a penalty is a perm ssive
provision, and as a result, does not restrict our ability to
order entities to pay penalties. NYSTA disagrees with the
Assi stant Attorney General’s opinion, and clains that if we had
the authority to order excavators and operators to pay penalties,
there would be no reason for the Legislature to allow the
Attorney Ceneral to commence an action to recover Part 753
penal ties. NYSTA states that our role is to investigate
violations, seek to settle matters voluntarily through consent
agreenents, and determ ne penalty anounts for referral to the
Attorney Ceneral. NYSTA further states that it fears that
excavators could challenge or ignore a Comm ssion determ nation
and the Attorney General’s office would not be geared up to
assunme the necessary enforcenent actions. The responsibility for
penalty collection should be vested with the Ofice of the
Attorney Ceneral, NYSTA clains, because it would be nore |ikely
to provide adequate staffing resources to facilitate effective
enforcenent. Mreover, it argues that division of authority is
appropriate because it ensures that all excavators and operators,
whet her regul ated utilities or not, face the sanme |evel of
enforcenment for simlar violations.

Article 36 of the General Business Law and PSL 8119- b,
when viewed along with Sections 8 and 11 of the PSL, vest the
Comm ssion with the authority to determne a civil penalty
agai nst any excavator or any operator. The fact that PSL 8119-b
allows the Attorney General to commence an action to recover a
penal ty does not nean that other renedies are not available, and
Comm ssion action is a reasonable renedy given the statutory
schene.

-3-
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St andards for Deternmi ning Penalty Levels

NYSTA argues that the proposed rule should set out
cl ear standards for determining penalty levels. It notes that
the statute delineates such standards: nature, circunstances and
gravity of the violation, history of prior violations, and effect
on public health, safety or welfare, but these standards are
nei ther included nor clarified within the proposed rule. NYSTA
asserts that the proposed rule provides no gui dance as to when
Staff should issue a field citation, a warning letter or a NOPV,
or what |evel of penalty should be associated with different
vi ol ati ons.

NYSTA cites an exanple where Staff issued a NOPV
indicating it would recommend the Comr ssion determne a penalty of
$1,000 (the maxi mum for a single violation) wthout any supporting
anal ysis as to how or why this determ nation was nade. It argues
that the statute requires nore and that the way to ensure
consi stent and appropriate penalty determnations is to require
Staff to provide an explanation for the proposed penalty within
each NOPV that tracks the standards listed in PSL 8119-b(8). 1In
addition to pronoting consistency, NYSTA adds, objective standards

also will serve to mnimze drawn-out litigation over penalties.
The current policies for determ ning when a citation,
warning letter or NOPV will be issued are as foll ows:

Citations are issued when Staff believes a violation
has been identified. Senior Staff reviews citations and a
decision is nade whether to issue a warning letter or NOPV.
Cenerally, warning letters are issued if there is no facility
damage associated with the violation, and the party invol ved has
no violations within the preceding year. |If these conditions are
not met, a NOPV is issued. Staff’s present policy is to propose
t he maxi mum penalty in the NOPV.

However, this is a flexible guideline and exceptions
are possible in appropriate circunstances. For exanple, even
t hough no facility danage may have occurred, a finding my be
made by Staff that a major catastrophe m ght have only been
narrow y avert ed.
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We agree with NYSTA that respondents should be provided
a rationale for a proposed penalty when a NOPV is issued and for
a final penalty determ nation when a Final Order is issued.
PSL 8119-b(8) requires that the “nature, circunmstances and
gravity of the violation, history of prior violations, effect on
the public health, safety or welfare, and such other matters as
may be required” be considered in determ ning the anount of
penalty within the nonetary limts set by the statute.

The statutory criteria for inposing penalties for

violations of Part 753 will be applied fairly and consistently
and the | evel of penalty inposed will commensurate with the
severity of the violation. A description of the supporting

evi dence and the rationale for the recomended penalties will be

set forth in all NOPV' s and final orders. Final penalty
recommendati ons are nade after review and anal ysis of any

evi dence provided by the respondent in witing or at an infornmal
conference. After weighing such evidence agai nst the provisions
of PSL 8119-b(8), the final penalty may be adjusted fromthat
proposed in the NOPV. The statute contenpl ates substanti al

di scretion on the part of the Comm ssion in the determ nation of
penalties to be inposed.

We do not agree with NYSTA that these standards shoul d
be witten into the regulations. As the Departnment of Law notes
inits analysis, if the regul ations establish specific standards
with regard to the determ nation of a penalty and the actual
anount of the penalty, we may | ose our ability to assess each
potential violation on a case-by-case basis. 1In view of the
Public Service Law s broad | anguage and the provision allow ng
the Comm ssion to determ ne penalties based on "...such other
matters as may be required..., PSL 8119-b(8) clearly contenpl ates
that the Comm ssion be given substantial flexibility to enforce
the regul ations. The establishnment and delineation of penalty
standards in Part 753 would frustrate the flexibility of
PSL 8119-b(8) and the ability of Staff to address different
situations and abuses that nay devel op over tine.



CASE 99- M 1624

Penal ty Anpbunts

Con Edi son and Tennessee Gas commented that the current
penalty levels, $1,000 for a first violation and $7,500 for
subsequent violations on the same excavation activity within a
two nonth period, are too low to deter carel ess excavation and

encourage use of the one call notification system Tennessee As
pointed to several other states with higher penalties in their
statutes, and respectfully suggested the Comm ssion consi der
recommending to the Legislature an increase in the range of fines
that may be inposed.

An act of the Legislature is required to increase the
penalty anounts. W will continue to nonitor conpliance and the
ef fectiveness of the enforcenment program The Departnent has
under consideration a proposal to increase penalties for
viol ati ons of one-call rules.

COMMENTS ON SPECI FI C LANGUAGE | N SUBPART 6 OF THE REGULATI ONS

753-6.6 Departnent Action

(a) If the Respondent requests an informal conference, such
conference will be conducted by Departnent Staff. The Respondent
shall have the right to be represented by an attorney or other
person, and shall have the right to present rel evant evi dence.
Any evi dence which indicates that the Respondent may have
violated Part 753 shall be nade avail able to the Respondent, who
shal | have the opportunity to rebut this evidence.

NFG recommended adding the follow ng addition to the
end of this paragraph: “either at the informal conference, or in
witing wwthin thirty days follow ng the conference, at the
option of the Respondent.” NFG states that this revision wll
clarify that a respondent may either rebut evidence at a
conference, through oral testinony or sone other form of
evidence, or at a later date if the respondent needs to perform
addi tional research to gather facts to provide an effective
rebuttal .

W agree. W will add NFG s proposed | anguage as wel |
as | anguage allowi ng other nutually agreed to arrangenents.
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753-6.8 Final Oder Based on the review of a case file and
upon considering the nature, circunstances and gravity of the
violation, history of prior violations, effect on public health,
safety or welfare and such other matters as may be required, the
Commi ssion wll issue a final order that includes:

Underground Facilities Protective O ganization (UFPO
and Con Edi son questioned what constitutes a “history of prior
vi ol ations?” Con Edison notes that a field citation, warning
|l etter and notice of probable violation all are described as
dealing with a “probable violation”. Even if a respondent signs
a consent order, he does not admt to conmtting the violation.
It argues that there may be a distinction between “violation” and
“probable violation” that may create a | egal |oophole for the
vi ol ator.

The considerations listed in this paragraph are those
specified in PSL 8119-b(8). Con Edi son and UFPO argue this
| oophol e exists with regard to respondents who avail thensel ves
of a consent order in which they do not admt commtting a
violation. They also claimthat a | oophole exits because a field
citation, warning letter or NOPV may be characterized as
“probabl e violations” not violations per se.

We do not believe that the potential |oophole
identified by UFPO and Con Edi son exists. Public Service Law
8119-Db(8) provides that penalties may be based on “...such other
matters as may be required...”. Therefore, we nmay consider
whet her the respondent has a history of prior field citations,
warning letters, NOPV s and/ or Consent O ders.

753-6.9 Paynent of penalties:

(b) If a Respondent fails to pay the full anpbunt of a
penalty assessed in a final order within thirty days after
recei pt of the final order, the Departnment nay refer the case to
the Attorney General with a request that an action to collect the
assessed penalty be brought in any court of conpetent
jurisdiction.

Con Edi son recommended addi ng | anguage stating that
cases may be referred to the Attorney General’s office if paynment
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is not received within thirty days of the signing of a consent
or der.

Con Edi son’s proposal is not necessary. Cases are not
consi dered resolved by a consent order until the order is fully
executed and paynent in full is received. |If the case were not
resol ved, the Conmm ssion would issue a final order determning
penalty and directing paynent.

753-6.10 Injunctive Relief. Notw thstanding any of the
enforcenent procedures listed in this Subpart, if the Conm ssion
is aware or has reason to believe that any excavator i s engagi ng
in or proposing to engage in excavation or denplitionin a
negl i gent or unsafe manner, which has resulted in or is likely to
result in damage to underground facilities in such a manner that
life, property or the continuation of operator service iIs
endangered, the Comm ssion or designee may give notice to any
excavator to imedi ately cease and desi st the excavation or
denolition and may recomrend to the Attorney CGeneral that they
comrence an action to enjoin such excavator from further
excavation or denolition work or any aspect thereof. Nothing
herein shall inpair the rights of any operator or the Attorney
Ceneral, pursuant to General Business Law Section 765, from
seeki ng an 1 njunction agai nst any excavator engaging in or
proposi ng to engage i n excavation or denplition in a negligent or
unsaf e nanner.

Sout hern Energy argues that neither PSL or GCeneral
Busi ness Law aut horize the Comm ssion to issue a cease and desi st
order, nor does the Comm ssion have authority to del egate such
power to a designee.

We agree; subpart 6.10 is not included in the proposed
rul es.

COVMENTS ON SPECI FI C LANGUAGE | N SUBPARTS 1 THROUGH 5
An anal ysis of conments received on Subparts 1 through
5 fol |l ows:
Subpart 753-1 GENERAL REQUI REMENTS

753-1.2 Definitions

([b]c) Damage: Any displacenent of or renoval of support
from any underground facility which woul d necessitate repair of
such facility or any destruction or severance of any underground
facility or its protective coating, housing or other protective
devi ce.
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NYGG r ecommended that the definition be reworded to read:

“Damage i s any destruction or severance of any
underground facility or its protective coating,
housi ng or other protective device or any

di spl acenent of or renoval of support from any
underground facility which could cause the facility
to fail.”

NYGAS comments that this revision states primary causes of damage
first followed by secondary causes. That is, damages are caused
primarily by destruction or severance of a facility. Danmages
caused by displ acenent of or renoval of support are secondary
causes.

We agree it nmakes sense to reorganize the definition to
first state primary then secondary causes of danmage. However
t he suggestion to replace “which would necessitate repair” with
“could cause the facility to fail” is not adopted. NYGAS s
proposal may | ead to disputes anong operators, excavators and
Staff over whether a condition could cause a facility to fail.
It also defines as “damage” a condition where no actual failure
or repair has occurred, but only the potential for such. O her
code sections (753-3.12 and 3.13) address proper backfilling,
support and protection of exposed facilities and al ready prohibit
the types of activities that NYGAS is concerned could cause
damages.

([e]lh) Excavation: Any operation for the purpose of
novenment or renoval of earth, rock, pavenent or other materials
in or on the ground by use of nmechani zed equi pnent or by
bl asting, [and includes] including but [is] not Iimted to,

di ggi ng, auguring, backfilling, drilling, grading, plow ng in,
pulling in, fence post or pile driving, tree root renoval,
sawcutting, Jackhammering, trenching and tunneling; provided,
however, that the novenent of earth by tools manipul ated only by
human or animal power and the tilling of soil for agricultural
pur poses shall not be deened excavati on.

The UFPO and Con Edi son recommended that “boring” be
added to the definition. UFPO points out that boring is included
in Public Service Law 8119-b(1)(b). The UFPO New York Gas G oup
and National Fuel recommended that vacuum excavation be
specifically excluded fromthe definition of excavation. They

-9-
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poi nt out that the NPRM proposes to allow this technique for

pur poses of verifying |ocations by hand dug test holes. However,
they say, exenpting it fromthe definition of excavation would
also elimnate the need for |ocate requests when vacuum
excavation is the (only) nethod used. They stated that this is
desirable as it nmay encourage excavators to expand the use of
vacuum equi pnent .

NYGAS al so reconmended that “sawcutting and jack
hamering in connection with a pavenent restoration of a previous
excavati on where only the pavenent is involved” be specifically
excluded fromthe definition of excavation. It coments that
whil e sawcutting and jackhamering in previously undisturbed
pavenment m ght be considered excavation, use of these nethods to
remove tenporary pavenent from an already excavated hol e should
not be considered as such. The term “where only the pavenent is
i nvol ved” indicates the work would only be to the depth of the

tenporary pavenment. If it were not excluded, this activity would
requi re markout requests, a process that would increase costs.
W will adopt all of these recomrended revi sions.

Vacuum excavation is often used for prelimnary site
investigations in the design stage to identify facility

| ocations. Once any nechani zed excavati on work is about to
occur, one-call notification in accordance with 8753-3.1 is
required, even if excavators believed to known the |ocation of
facilities as a result of vacuum excavati on.

NYGAS suggested a “pavenent restoration” exenption in
its first round coments on the Cctober 27, 1998 NPRM Its
recommendati on was not incorporated into the April 4, 2000 NPRM
because we felt its proposed wordi ng m ght cause confusion. W
find the wording it currently proposes to be clear, and that it
can be included with the other excl usions.

([k]lp) Operator: Any person who operates an underground
facility to furnish any of the follow ng services or material s:
el ectricity, gases, steam |iquid petroleum products, telephone
or telegraph comruni cations, cable television, sewage renoval,
traffic control systens, or water.

-10-
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The UFPO and NYGG recomended addi ng “chemicals” to the
list of services and materials. They note that such pipelines
may be | ocated on public property or easenents.

Qur definition of “operator” confornms to the
definitions found in PSL 8119-b.1.a.f and GBL 8760.6, which do
not include “chem cals” anong the listed services and materi al s.
Therefore, it is beyond our authority to amend the regulations in
t he manner suggest ed.

([ p]lx) Working days: Mondays through Fridays, exclusive of
public holidays. The public holidays observed by the State of
New York are New Year's Day, Martin Luther King Day, President's
Day, Menorial Day, |ndependence Day, Labor Day, Col unbus Day,
Vet eran's Day, Thanksgiving Day and Christnas Day. |If the
hol i day occurs on a Saturday, it wll be observed on the Friday
before. If the holiday occurs on a Sunday, it will be observed
t he Monday after.

The UFPO and NYGG recommended addi ng a chart show ng
the specific dates public holidays are observed. For exanple,
Menorial Day woul d be shown as bei ng observed on the | ast Monday
in May, even though Menorial Day is traditionally Muy 31.

We believe that specifying the dates public holidays
are officially observed will ensure that there is no confusion
regardi ng these dates. W will revise the rule as suggest ed.

Subpart 753-3 DUTI ES OF EXCAVATORS

753-3.1 Timng of notice for [and] excavation or denolition.

(c) At |east seven working days in advance of the
comencenent date of a denpolition, the excavator shall request a
pre-denolition conference, through the one-call notification
system with all nenber operators who have underground facilities
at or near the denolition area. A pre-denolition conference nay
enconpass one or nore denolition(s) in the project area. A
request for a pre-denolition conference is not a substitute for
the notice of intent to performdenolition work required by
Section 753-3.1 of this Part.

Con Edi son recommended changi ng the seven day advance
request for a pre-denolition conference to fourteen days,
clai m ng seven days is often not sufficient to performthe
necessary damage prevention mnmeasures, which could include
rel ocation of underground facilities.

-11-
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Sout hern Energy conmented that the phrase “at or near
the denolition area” nust be clarified, so that, an excavator
knows who shoul d receive a request for a pre-denolition
conference. Southern Energy suggests that “at or within 15 feet
of the denplition area” would be a reasonabl e provi sion.

NYGG recommended addi ng a provi sion stating that
“Information that may be requested from an operator for design
purposes as in section 753-4.14 shall not be a substitute for the
notice of intent to perform excavation or denolition required by
Part 753.1.” NYGAS comments that it nust be enphasized that
maki ng a request for design informati on does not relieve the
excavator of the responsibility to provide notice prior to the
actual excavati on.

Even though this paragraph is shown as underlined in
the NPRM it is not a new proposal. It is nerely relocated so
that all notification provisions are grouped together. The seven
day advance notice requirenment has been in effect for nmany years.
At this time, we believe it strikes a prudent bal ance between the
needs and tinme schedul es of excavators and the operators. Since
Con Edi son’ s suggestion woul d be consi dered a substantive change,
other interested parties should have an opportunity to comment on
such a proposal. W would be willing to consider this issue in a
future rul emaki ng.

Turning to Southern Energy’ s concern regarding “at or
an excavator requesting a pre-denolition conference is not
expected to know which facility operators should receive the
request. Excavators need only to provide the |ocation of the
proposed work site to the One-Call Center. The One-Call Center
will notify the appropriate operators. The situation Southern
Energy identifies has historically not been a problem

NYGAS suggestion to add a rem nder that a “design
information” request is not a substitute for an excavation notice
is appropriate. We will add the suggested rem nder to Section
753-3. 1.

near,’

-12-
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753-3.2 Detailed notice requirenents.

(b) When necessary for adequate identification or at the
request of the operator, the excavator shall delineate the work
area With white paint, white stakes or other suitable white
mar Ki ngs.

Sout hern Energy recommended replacing “or at the
request of the operator” with “or as determ ned by agreenent of
t he operator and excavator.” |t comrents that the proposed
wor di ng provi des operators with unlimted discretion and may
i nvite abuse.

We agree and will revise the rule as suggest ed.

753-3.2 Commencenent of excavation and denolition.
New York Gas Group and National Fuel recommended addi ng
a new paragraph, as foll ows:

(c) The excavator may proceed with excavation or denolition
prior to the stated date of commencenent once he or she has
received notification fromeach and every operator notified by
the one-call notification systemthat each such operator has no
underground facilities located in or within 15 feet of the work
ar ea.

They point out that section 753-3.3(a) currently
requires the excavator to wait until the stated commencenent
date, even if no underground facilities are involved, causing an
unnecessary loss of tinme. Furthernore, they state that sone
excavators do not provide notification if they believe no

facilities are involved. This wording will encourage excavators
to call when they feel this situation exists. |f the excavator
is correct, it can begin work earlier than expected. |If the
excavator is wong regarding the presence of facilities,

potential damage to the facility and danger to the public will be
avoi ded.

Many of the citations issued for |ack of notification
i nvol ve excavators who m stakenly believed no facilities were
present. The proposed change woul d benefit excavators by
allowing themto begin their work earlier than expected if their

-13-
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belief is correct. It will also prevent damage to facilities and
protect the public. W wll revise the rule as suggested.

We note, however, that the Departnent has been
recei ving many conplaints from excavators regardi ng operators not
responding to |locate requests. O ten, operators are not
i nform ng excavators when there are no facilities in the area.
Sonme excavators claimto have been told by operators that they
don’t have the tinme to bother making the notification. W remnd
underground facility operators of their obligation to inform
excavators that facilities have been marked out or that there are
no facilities near the work area (see 8753-4.5).

753-3.6 Verification of underground facilities.

[ (a)] Where an underground facility has been staked, narked
or otherw se designated by the operator [within a proposed work
area] and [if] the tolerance zone [of an underground facility]
overlaps with any part of the work area, or the projected |ine of
a bore/directional drill intersects the [path of an underground
facility] tolerance zone, the excavator shall verify the precise
| ocation, type, size, direction of run and depth of such
underground facility or its encasenent. Verification [may] shal
be conpl eted before the excavation or denolition is comrenced or
[ may] shall be performed as the work progresses.

(a) Powered or nechani zed equi pnent [may not be used in a
tol erance zone prior to the verification of the |ocation of
facilities within the tol erance zone, except that powered or
mechani zed equi pnent] nmay be used within the tol erance zone for
removal of pavenment or masonry but only to the depth of such
pavenment or nasonry.

(1) Below the depth of pavenent or nmasonry, powered
equi pnent nay be used in the tol erance zone prior to the
verification of the location of facilities when agreed to in
witing by the affected operator(s).

(2) Operators, or their agents and contractors worKking
under their direction, may use powered equi pnment to | ocate
their owmn facilities within the tol erance zone.

NYSTA, in its first round comments on the Cctober 27,
1998 NPRM suggested that the use of nechani zed equi pnent be

-14-
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prohi bi ted, except where permtted by the operator, in areas with
shal | ow cover. Qur anal ysis! concluded that: (1) NYSTA did not
i ndi cate how t he excavator is to know whether they are in a
“shal | ow cover” area; and (2) the burden should be on the
operator of shallow facilities to alert the operator and give
gui dance on how to excavate near its facilities. Qur analysis
al so noted? that operators could point to §753-3.10, which
requi res excavators to “take reasonabl e precautions to prevent
contact and danmage...including...conpliance with any reasonabl e
directions or accepted engineering practices given by affected...
operators.”

NYSTA, in its coments on the April 4, 2000 NPRM
recommends addi ng a new subparagraph (3), which would read as
fol |l ows:

In cases where operators identify that their facilities
are | ocated under shallow cover within the tol erance
zone, it is deened reasonable for such operators to
requi re non-nmechani zed di ggi ng of pavenent or masonry.

NYSTA states that the rule should make cl ear that
excavators must honor requests fromoperators to refrain from
usi ng mechani zed equi pnment once an operator indicates it has
facilities under shallow cover. Under 8753-3.6, as currently
proposed, an excavator may believe it has the right to use
mechani zed equi pnent to renove pavenent even after an operator
requests that it refrain from doing so.

UFPO, NYGG and NNFG reconmended adding the following to
the | ead-in paragraph of 8753-3.6:

| f excavation or the projected line of a bore/
directional drill will intersect the tol erance zone of
underground facilities furnishing gas or liquid
petrol eum products, verification shall be conpleted
prior to excavation or boring/drilling within 15 feet
before the designated |ocation of the facility.

1 Case 99-M 1624, In the Matter of the Rules and Regul ati ons of
the Public Service Conm ssion, contained in 16 NYCRR Part 753,
Comm ssi on Menorandumissued with the April 4, 2000 Notice of
Proposed Rul enaki ng at 18.

2 | bi d.
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They note that if the excavation or bore is going to
cross a gas or petroleumfacility, the excavator is currently
required to hand dig to verify the facility location. They point
out that their proposed wordi ng does not require more hand
digging, it only requires that it be perforned earlier.

Currently, they say, excavators sonetines use powered equi prment
up to the edge of the tolerance zone. |If the facility is
actually | ocated outside the perceived tol erance zone, it nmay be
damaged t hereby conprom sing worker and public safety.

NYSTA' s shallow facilities proposal continues to place
the entire burden of dealing with shallow facilities on the
excavator, rather than on the operator who installed them
i mproperly. NYSTA' s proposed wording would all ow an operator to
i nstruct an excavator not to use nechani zed equi pnent, but not
require the operator to do anything further to assist or guide
t he excavator.

We again point to 8753-3.10(a), which allows operators
to give “reasonabl e directions” and requires excavators to conply
with the sane. W also point out that 8753-4.6(c) allows
operators several alternatives to marking their lines with stakes
or paint, such as exposing themto view thenselves, providing
field representation and instruction, or other nutually agreed to
nmeans. These options are also available to facility operators to
prevent their shallow facilities from bei ng damaged.

Excavators are expected to foll ow reasonabl e directions
fromoperators to avoid damagi ng shallow facilities, but
operators nust al so take steps, beyond marking their |Iines and
sayi ng “do not excavate”, to protect their shallow facilities.

The proposal from UFPO NYGAS and NFG to require
verification by hand digging, prior to excavating within 15 feet
of the marked | ocation, would be a substantive change fromthe
original proposal. Oher interested parties, particularly
excavators, should have an opportunity to comment on this
suggestion before we were to adopt it as a Final Rule. W would
be willing to consider this issue in a future rul emaki ng.
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Subpart 6 ONE- CALL NOTI FI CATI ON SYSTEMS

753-5.3 System duties. Each one-call notification system
shall performthe follow ng duties:

(b) Conduct a continuing programto:

(2) I'nformoperators of the responsibility to participate in
the one-call notification system to respond to a notice
relating to a [proposed] planned excavation and denolition
and to designate and mark facilities according to the

provi sions of this Part.

NYGG and UFPO comrented that this section puts the onus
on the One-Call Notification Systens to get all operators to
join, even though the One Call Systens have no authority to
enforce the code requirenents. They point out that many entities
still have not joined and request that the State share the
responsibility to get all operators to join the One-Call systens.

The regul ations require the One-Call Centers to conduct
a programto informoperators of their responsibility to
participate. Both One-Call Systens have conducted letter witing
canpai gns and ot her progranms to encourage operator participation.
We appreciate the efforts undertaken by the One-Call Centers. W
have not, and do not intend, to hold the One-Call Centers
responsi ble for the failure of recalcitrant operators to neet
their obligations.

Departnment Staff has al so worked with the One-Cal
Centers and the Attorney Ceneral’s office to informfacility
operators of their obligation to participate in One-Call.
Underground facility operators need to be aware of their
obligation to join the one-call system Failure to conply with
Article 36 of the General Business Law, PSL 8119-b and Part 753
of our regulations will result in the inposition of appropriate
penalties. Furthernore, operators, especially nmunicipalities,
are cautioned that failure to conply with the requirenents of the
statute and regul ati ons may expose themto clains by third
parti es which otherw se m ght be avoi ded through one-cal
conpl i ance.
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M SCELLENEQUS COWMENTS
The Town of Brutus, comenting in relation to tol erance

zones, stated that in its experience the markers are not
necessarily placed to the center of the underground facility,
whi ch requires too much handwork and man-hours to | ocate the
facility. The Town also stated that it is also rarely inforned
about the depth of a facility. It suggests better control over
t he marki ngs, focussing on | ocation and depth.

The Town al so commented that sone consideration should
be given to municipalities as the owners of the right-of-ways.
The Town notes that in nost cases, the underground facility owner
is required to get a permt to use the right-of-way. In nost
i nstances, those permts state that facility owners are required
to nmove, maintain or replace their underground facilities when
necessary. The Town further notes that a contractor does not own
the property where underground facilities are located and is
there to make a profit.

Addressing the conments on tol erance zones, we note
that Section 4.6 requires operators to designate their facilities
accurately and with due care and that stakes or markings are to
be provided preferably at the center line of the underground
facility. However, we recognize that marking is not an exact
science. The tolerance zone is intended to provide an additional
mar gi n of safety around an underground facility. W also stress
that 8753-3.7 requires that if an excavator cannot verify the
| ocation of a marked facility after a diligent search at a
reasonabl e depth, it nust notify the operator. The operator then
must verify the location with its own personnel or provide pronpt
field assistance to the excavator.

Addressing the Town’s comrent regardi ng operators not
indicating the depth of their facilities, we note that nost
operators do not indicate the depth of their facilities. One
reason given by operators is that avail able | ocating equipnent is
unreliable and i nconsistent for determ ning depth of facilities.

Furthernore, even if operators have records indicating depth of
burial at time of installation, and many do not, the depth may

-18-



CASE 99- M 1624

have changed due to grading, road resurfacing, erosion or other
factors.

CONCLUSI ON
Havi ng consi dered the conments received concerning the
proposed revisions to 16 NYCRR Part 753, we will adopt the
revi sions as shown in the attached Resol ution.
By the Conmi ssion,

( SI GNED) JANET HAND DEl XLER
Secretary
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COMMVENTI NG PARTI ES

Central Hudson Gas & Electric Corporation
(Central Hudson or CHGLE)

Consol i dat ed Edi son Conpany of New York, Inc
(Con Edi son or CENY)

Nat i onal Fuel Gas Distribution Corporation
(National Fuel or NFGQ

New York Gas Group (Gas G oup or NYGAS)

APPENDI X A

New York State Tel ephone Associ ation (Tel ephone Assoc. or NYSTA)

Underground Facilities Protective O ganization (UFPO

Sout hern Energy New York (Southern Energy or SENY)

Town of Brutus (Brutus)

Tennessee Gas Pipeline



STATE OF NEW YORK
PUBLI C SERVI CE COVMM SSI ON

RESCLUTI ON BY THE COWM SS| ON

CASE 99-M 1624 - In the Matter of the Rules and Regul ati ons of
the Public Service Conm ssion, contained in
16 NYCRR Part 753 - Protection of Underground
Facilities, filed in C 95-M 1007.

Statutory Authority
Public Service Law 8119-b and General Busi ness Law Article 36

At a session of the Public Service Comm ssion held in
the Gty of Al bany on January 24, 2001, the Comm ssion, by
unani nous vote of its nenbers present

RESOLVED:

1. That the provisions of Section 202(1) of the State
Adm ni strative Procedure Act and Section 101-a(2) of the
Executive Law having been conplied with, Part 753 of Chapter VII
of Title 16 of the O ficial Conpilation of Codes, Rules and
Regul ations of the State of New York is amended, effective upon
publication of a Notice of Adoption in the State Register, as

shown in the follow ng 18 pages (Del etions are bracketed; new
mat erial is underlined):

2. That the Secretary to the Commission is directed to
file a copy of this Resolution with the Secretary of State.
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SUBCHAPTER F - M scel | aneous.
PART 753
PROTECTI ON OF UNDERGROUND FACI LI TI ES

(Statutory Authority: Public Service Law 8119-b and
CGeneral Business Law Article 36)

SUBPART 753-1 GENERAL REQUI REMENTS

753-1.2 Definitions. Wen used in this Part, unless the
context otherw se requires, the following terns shall have the
fol | owi ng neani ngs.

(a) Commission: The Public Service Comm ssion.

([a]lb) Contact: Any defacing, scraping, inpact upon an
underground facility or its protective coating, housing or other
protective device.

([b]c) Damage: Any destruction or severance of any
underground facility or its protective coating, housing or other
protective device or any displacenent of or renoval of support
from any underground facility which woul d necessitate repair of
such facility [or any destruction or severance of any underground
facility or its protective coating, housing or other protective
devi ce] .

(d) Departnent: The Departnent of Public Service.

([cle) Denolition: The total or partial wecking, razing,
rendi ng, noving or renoval of any structure.

(f) Enforcenment proceeding: A proceeding by the Conm ssion
to deternmine a penalty, for violations of this part, under the
authority of 8119-(b)(8) of the Public Service Law.

([d]lg) Enmergency: Any abnormal condition which presents an
i mredi at e danger to |ife or property including the discontinuance
of a vital utility service necessary for the nmaintenance of
public health, safety and wel fare.

([e]lh) Excavation: Any operation for the purpose of
novenment or renoval of earth, rock, pavenent or other materials
in or on the ground by use of nechani zed equi prent or by
bl asting, [and includes] including but [is] not Iimted to,
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di ggi ng, auguring, backfilling, boring, drilling, grading,
plowing in, pulling in, fence post or pile driving, tree root
renmoval , sawcutting, jackhanmmering, trenching and tunneling;

provi ded, however, that the follow ng shall not be deened
excavati on:
(1) the novenent of earth by tools manipulated only by
human or ani mal power; [and]
(2) the tilling of soil for agricultural purposes;
(3) vacuum excavation; and

(4) sawcutting and jackhamrering in connection with

pavenent restoration of a previous excavati on where

only the pavenent is invol ved

[shal | not be deemed excavation].

([f]i) Excavator: Any person who is engaged in a trade or
busi ness whi ch includes the carrying out of excavation or
denolition; provided, however, that an individual enployed by an
excavator and having no supervisory authority other than the
routine direction of enployees over an excavation or denolition,
shall not be deened an excavator for the purpose of this Part.
The act of any enpl oyee or agent of any excavator acting within
the scope of his or her official duties or enploynment shall be
deened to be the act of such excavator.

(j) Field Citation: A witten statenent issued pursuant to

subdi vi sion 753-6.2 of this Part by an enpl oyee of the Departnent

i nformi ng a Respondent that, in the judgnent of the enpl oyee, a

viol ation has occurred and setting forth the specific provisions
all egedly viol ated by Respondent.
([glk) Hand dug test holes: Excavations performed for

designating, testing or verification purposes which are dug by
the use of hand-held tools utilizing only human power. The use
of vacuum excavation techni ques are acceptabl e neans of exposi ng
underground facilities.

([h]]l) Local governing body: A town, village or city
outside the city of New York or a county within the city of New
Yor k.
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([T]mM Near: An area within 15 feet of the outside
perimeter or dianeter of an underground facility or its
encasenent .

(n) Notice of probable violation (NOPV): A witten
statenent or letter fromthe Departnent, containing the itens
specified by subdivision 753-6.4(b) of this Part, to a Respondent
informng himor her that an enforcenent proceeding i s being
initiated.

([J]o) One-call notification system Any organi zation anpng
whose purposes is establishing and carrying out procedures to
protect underground facilities from danage due to excavati on and
denolition, including but not limted to, receiving notices of
intent to performexcavation and denolition and transmtting the
notices to one or nore nenber operators of underground facilities
in the specified area.

([k]lp) Operator: Any person who operates an underground
facility to furnish any of the follow ng services or material s:
el ectricity, gases, steam |iquid petroleum products, telephone
or tel egraph comruni cations, cable television, sewage renoval,
traffic control systens, or water.

([1]1g) Person: Any individual, firm corporation
associ ation or partnership, cooperative association, joint
venture, joint stock association, business trust, their |essees,
trustees or receivers, nunicipality, governnental unit or public
authority whether or not incorporated.

(r) Powered equi prment: Any equi pnent energi zed by an engi ne
or notor and used in excavation or denolition work.

(s) Respondent: A person who the Departnent has served a
field citation, warning letter or Notice of Probable Violation.

([mt) Tolerance zone: |If the dianeter of the underground
facility is known, the distance of one-half of the known di aneter
plus two feet, on either side of the designated center line or,
if the dianmeter of the underground facility is not known, two
feet on either side of the designated center I|ine.

([n]Ju) Underground facility: A facility and its attachnents
| ocat ed underground and installed by an operator to furnish its
services or materials, including but not limted to, pipelines,
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conduits, ducts, cables, wires, manholes, vaults, tanks, tunnels
and any encasenent containing such facilities. Such term shal

not include oil and gas production and gathering pipeline systens
used primarily to collect oil or gas production fromwells.

(v) Warning Letter: A witten letter fromthe Departnent
to a Respondent, pursuant to subdivision 753-6.3 of this Part,

i nformi ng a Respondent that an all eged violation of a specific
provi sion(s) of Part 753 has occurred or is continuing, advising
t he Respondent to correct it, if it is correctable, and to conply
henceforth or be subject to enforcenment proceedi ngs under this
Part.

([olw) Work area: The area of the ground or equival ent
surface which will be disturbed or renoved by excavation work or
affected by denolition work.

([ p]lx) Working days: Mondays through Fridays, exclusive of
public holidays. The public holidays observed by the State of
New York are as foll ows:

New Years Day January 1

Martin Lut her King Day 3'% Monday in January
Presi dent’ s Day 3"% Monday in February
Menori al Day Last Monday i n May

| ndependence Day July 4

Labor Day 15 Monday 1 n Septenber
Col unbus Day 2"% Monday 1 n Cctober
Vet eran’ s Day Novenber 11
Thanksgi vi ng Day 4'" Thursday 1 n Novenber
Chri st mas Day Decenber 25

|f the holiday occurs on a Saturday, it will be observed the
Friday before. |If the holiday occurs on a Sunday, it wll be
observed the Monday after.

SUBPART 753-3 DUTI ES OF EXCAVATCORS

§753-3.1 Timng of notice for [and] excavation or
denolition

8753- 3. 15 [Energency excavation or denolition

8753-3.16 Pre-Denolition conferences

8753-3.17] Responsibility to enpl oyees
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753-3.1 Timng of notice for [and] excavation or denolition.
(a) (1) Before conmencing or engaging in any non-energency
excavation or denolition, each excavator shall provide
notice of the |location and date of the [proposed] planned
excavation or denolition to the one-call notification system
serving the vicinity in which the excavation or denolition
is to take place.

(2) Such notice shall be served at |east two but not nore

t han ten worki ng days, not including the date of the call,
before the commencenent date of the excavation or

denolition.

(b) [Such notice shall be served at |east two but not nore
than ten working days, not including the date of the call, before
t he proposed comrencenent date of the excavation or denolition.]

Excavation or denmolition which is required to be perfornmed
pronptly as a result of an energency, disaster or to correct an
i mredi ate hazard may proceed i mmedi ately without prior
notification to operators, if the situation is so serious that
t he excavation or denolition cannot reasonably be del ayed.
However, excavators shall notify the one-call notification system
as soon as possi ble that such excavation or denolition is
comrencing or is underway. Extrenme caution shall be enpl oyed by
t he excavator to prevent damage to existing underground
facilities and to avoi d endangeri ng persons and property.

(c) At |east seven working days in advance of the
comencenent date of a denpolition, the excavator shall request a
pre-denpolition conference, through the one-call notification
system with all nenber operators who have underground facilities
at or near the denolition area. A pre-denolition conference nay
enconpass one or nore denolition(s) in the project area. A
request for a pre-denolition conference is not a substitute for
the notice of intent to performdenolition work required by
Section 753-3.1 of this Part.

([c]ld) Whenever an excavator cancels [the proposed
commencenent date] an excavation or denolition, he or she shal
pronptly [inform conmunicate the cancellation to facility
operators utilizing the one-call notification system A
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post ponenent of nore than [10] 5 working days shall be considered
a cancel | ati on.
([d]le(1)) Whenever an excavator postpones the commencenent
date for five or |less working days, no call to the one-cal
notification systemor operators is required.
(2) \Whenever an excavator postpones [the commencenent date
by nore] an excavation or denolition nore than five [but

| ess than ten] working days, the sane requirenents for

notice shall pertain to the revised comencenent date as

listed in subdivisions 753-3.1(a) [and (b)].

[ (e) An excavator may request a witten adm ssion of receipt
of the notice of the location and date of a proposed excavati on
or denolition and of a new conmencenent date or cancellation.]
| nfornmati on requested from an operator for design purposes shal

not be a substitute for the notice of intent to perform
excavation or denolition as required by this Subpart.

753-3.2 Detailed notice requirenents.

(a) Every notice provided by an excavator to the one-cal
notification system concerning [proposed] planned excavation or
denolition shall contain at least the follow ng information

(1) Address and exact |ocation as well as the extent and

di nensi ons of the [proposed] planned work area;

(2) Brief description of the [proposed] planned excavation

or denolition;

(3) Date and time the excavation or denolition is [proposed]

pl anned to conmence.

(b) When necessary for adequate identification, or as
determ ned by nutual agreenent of the operator and excavator the

excavator shall delineate the work area with white paint, white
stakes or other suitable white markings.

753- 3. 3 Commencenent of excavation or denolition.

(a) The excavator nay proceed with excavation or denolition
on the stated date of commencenent if, prior thereto, he or she
has received notification fromeach and every operator notified
by the one-call notification systemthat:
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(1) Such operator has no underground facility |l ocated in or

within 15 feet of the [proposed] work area; or

(2) That any underground facility located in or within 15

feet of the [proposed] work area has been staked, nmarked or

ot herwi se designated in accordance with the provisions of

Subpart 753-4 of this Part.

(b) The excavator shall not comrence the [proposed]
excavation or denolition on the stated comencenent date if he or
she has been notified by an operator that the staking, marking,
or other designations of an underground facility |ocated in or
within 15 feet of the [proposed] work area will not be conpleted
on the stated conmencenent date. In such case, the operator is
required pronptly to report such fact to the excavator and to
i nformthe excavator of a pronpt and practicable conpletion date,
which in no case shall be nore than two working days after the
excavator's stated comrencenent date, unless a |longer period is
agreed to by both parties.

(c) The excavator nay proceed with excavation or
denolition prior to the stated date of conmmencenent once he or
she has received notification fromeach and every operator
notified by the one-call notification systemthat each operator
has no underground facilities located in or within 15 feet of the
wor k ar ea.

753-3.4 Staking, marking or other designation.

(b) [An operator perform ng excavation or denolition work at
or near his or her own underground facility shall not be required
to stake, mark or otherw se designate such underground facility.

(c)] Whenever the excavator determ nes that a review of the
staki ng, marking or other designation is necessary or that
additional information is required, he or she shall so notify the
operator or the one-call notification system

753-3.5 Preservation of stakes, markings or other
designations. Starting on the [proposed] stated conmencenent
date given in the excavator's notice to the one-call notification
system the excavator shall be responsible for protecting and
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preserving the staking, marking or other designation until no
| onger required for proper and safe excavation or denolition work
at or near the underground facility.

753-3.6 Verification of underground facilities.

[ (a)] Where an underground facility has been staked, narked
or otherw se designated by the operator [within a proposed work
areal] and [if] the tolerance zone [of an underground facility]
overlaps with any part of the work area, or the projected |ine of
a bore/directional drill intersects the [path of an underground
facility] tolerance zone, the excavator shall verify the precise
| ocation, type, size, direction of run and depth of such
underground facility or its encasenent. Verification [may] shall

be conpl eted before the excavation or denolition is comrenced or
[ may] shall be performed as the work progresses.
(a) Powered or nechani zed equi pnent [may not be used in a

tol erance zone prior to the verification of the |ocation of
facilities within the tol erance zone, except that powered or
mechani zed equi pnent] nmay be used within the tol erance zone for
removal of pavenment or masonry but only to the depth of such
pavenment or nasonry.

(1) Below the depth of pavenent or nmamsonry, powered

equi pnent nay be used in the tol erance zone prior to the

verification of the location of facilities when agreed to in
witing by the affected operator(s).
(2) Operators, or their agents and contractors worKking

under their direction, may use powered equi pnment to | ocate

their own facilities within the tol erance zone.

(b) The verification of underground facilities furnishing
gas or liquid petroleum products shall be acconplished by the
excavat or by exposing the underground facility or its encasenent

to view by nmeans of hand dug test holes at one or nore points
where the work area and tol erance zone overlap, or nore points as
designated by the operators of such facilities. [Powered or
mechani zed equi pnent may be used for renoval of pavenent or
masonry but only to the depth of such pavenent or masonry. ]
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[ (d) Where center |line stakes or marks indicate the size of
t he underground facility, such facility shall be assuned to lie
within a strip of land equal to the width of the facility plus
four feet with the center line of such strip of |and at the
st akes or marKks.

(e) Where center line stakes or marks do not indicate the
size of the underground facility, such facility shall be assuned
tolie wthin a strip of land four feet in width with the center
line of such strip of land at the stakes or narks.

(f) Where offset stakes or renpte tie-in markings indicate
the size of the facility, the underground facility shall be
assunmed to lie in a strip of land equal to the width of the
facility plus four feet with the center line of such strip of
land at the center line of the facility as indicated by the
st akes or marki ngs.

(g) Wiere offset stakes or renote tie-in markings do not
i ndicate the size of the underground facility, the facility shal
be assuned to lie in a strip of land four feet in wwdth with the
center line of such strip of land at the center line of the
underground facility as indicated by the stakes or markings.]

753-3.7 Unverifiable underground facilities. |If the precise
| ocation of an underground facility cannot be verified by the
excavator after diligent search at a reasonable depth within the
[strip of land] tol erance zone as staked, nmarked or otherw se
desi gnated by the operator, the excavator shall so notify such
operator as soon as possible. [The operator shall verify the
| ocation of the underground facility with his or her own
per sonnel as soon as possible or shall provide the excavator with

pronpt field assistance or use other nmeans nmutually agreed to by
t he excavator and operator. Such agreenent shall be provided in
witing to the excavator upon his or her request.] The operator
shal | respond in accordance with subdivision 753-4.10 of this
Part.
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753-3.9 Discovery of unknown underground facilities. \Were
an undesi gnated or ot herw se unknown underground facility is
di scovered within a work area, the excavator shall report such
di scovery as foll ows:
(b)(1) If the identity of the operator of the discovered
underground facility is not known or obvious, the excavator
shall report the discovery to the one-call notification
system and each operator notified by the one-cal
notification systemshall respond i mediately and, in
accordance with subdivision 753-4.9[(c) or ](d) of this
Part, determ ne whether or not such discovered facility is
his or hers.

[ 753-3. 15 Energency excavation or denolition. Excavation or
denolition which is required to be perforned pronptly as a result
of an emergency, disaster or to correct an i medi ate hazard may
proceed inmediately without prior notification to operators, if
the situation is so serious that the excavation or denplition
cannot reasonably be del ayed. However, excavators shall notify
the one-call notification systemas soon as possible that such
excavation or denolition is comrencing or is underway. Extrene
caution shall be enployed by the excavator to prevent damage to
exi sting underground facilities and to avoid endangeri ng persons
and property.

753-3.16 Pre-denolition conferences. At |east seven worKking
days in advance of the conmmencenent date of the denolition, the
excavator shall request a pre-denolition conference, through the
one-call notification system wth all operators who have
underground facilities at or near the proposed denolition area.

A request for a pre-denolition conference is not a substitute for
the notice of intent to performdenolition work required by
Section 753-3.1 of this Part.
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753-3.17] Responsibility to enployees. Every excavator
subject to the provisions of this Part shall nake certain that
all of his or her enployees directly [concerned with] involved in
excavation or denolition are thoroughly famliar with the
applicabl e provisions of this Part and especially the provisions
of this Subpart relating to their safety.

SUBPART 753-4 DUTI ES OF OPERATORS

8753-4.14 [ Consumer education prograns]
| nfornmation for design purposes
8753-4.15 Consuner education prograns

753-4.4 Receiving notices. Each operator shall establish a
means of receiving notices of [proposed] planned excavation or
denolition fromthe one-call notification systemin accordance
with the procedures of the system

753-4.5 Qperator's response to notice.

(a) Prior to the stated commencenent date of the [proposed]
excavation or denolition work as stated in the recorded noti ce,

t he operator shall nake a reasonable attenpt to informthe
excavator directly that either:

(1) The operator has no underground facility in or within 15

feet of the [proposed] work area; or

(2) Every underground facility belonging to himor her which

is located in or within 15 feet of the [proposed] work area

has been staked, marked or otherw se designated in
accordance with the provisions of this Subpart.

(b) Where an[d] operator cannot conplete the staking,
mar ki ng or other designation of an underground facility prior to
the stated comencenent date and tinme of the [ proposed]
excavation or denolition, the operator shall pronptly report such
fact to the excavator and shall informthe excavator of a pronpt
and practicable conpletion date which in no case shall be nore
than two working days after the excavator's stated commencenent
date, unless a longer period is agreed to by both parties.
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753-4.6 Locating underground facilities.

(a) Whenever an operator's underground facilities are in or
within 15 feet of a [proposed] work area, such facility shall be
| ocated, accurately and with due care, by neans of staking,
mar ki ng or other designation in accordance with the provisions of
this Subpart.

(b) If staking or marking are not used to indicate the
| ocation of an underground facility, the operator shall designate
such location in accordance with the foll ow ng:

(1) By exposing the underground facility or its encasenent

to viewwthin the [proposed] work area in a manner

sufficient to allow the excavator to verify the type, size,
direction of run and depth of the facility;

(2) By providing field representation and instruction to the

excavator in the [proposed] work area; or

(c) An operator, or its agents or contractors, perform ng
excavation or denolition work at or near his or her own

underground facility shall not be required to stake, mark or

ot herwi se desi gnate such underground facility.

753-4.7 Uniformcolor code. The follow ng uniform col or
codes shall be utilized for staking and marking used to designate
the |l ocation of underground facilities and [ proposed] excavation
sites:

(g) Wiite - [Proposed e] Excavation site.

753-4.9 Qperator's response to notices of contact or damage,
facilities in danger [or] of failing and discovery of unknown
underground facilities.

753-4.10 Unverifiable underground facilities. |[If an
excavator notifies an operator that, after diligent search at a
reasonabl e depth within the [strip of land] tol erance zone as

st aked, marked or otherw se designated by the operator, that he
or she cannot verify the |ocation of an underground facility, the
operator shall verify such |ocation [with his or her own
personnel] as soon as possible or shall provide the excavator
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with pronpt field assistance or use other neans nutually agreed
to by the excavator and operator. Such agreenent shall be
provi ded to the excavator upon his or her request.

753-4.13 Support and backfilling requirenents. \Were an
underground facility will be disturbed or uncovered by excavation
or denolition, the operator of such facility shall indicate to
t he excavator any preferred neans of support or protection
required for such facility and any special backfilling
requi renents or provide any ot her guidance for protection of an
underground facility. Such information shall be furnished to the
excavator before the stated date of commencenent of the
[ proposed] work, if practical.

753-4. 14 Information for design purposes. Each operator
shal |l provide a neans by which informati on regardi ng the | ocation
of underground facilities can be obtained for design purposes.
Such neans may include, but are not limted to; provision of
maps, neetings, or marking in accordance with Section 753-4.6 and
shal|l be perfornmed within nutually agreed to tinefranes.

753-4.15 Each operator of an underground gas pipeline or
hazardous liquid petroleumfacility shall on its own initiative
or through a one-call notification systemconduct a programto
educate the public on the possible hazards associated with damage
to facilities and on the inportance of reporting gas odors and
| eaks. The one-call notification system may devel op naterial s
suitable for use in such prograns.

SUBPART 753-5 One-Call Notification Systens

753-5.2 Notice procedures.

Every one-call notification systemshall:

(a) Establish an effective notification service for receipt
of notices fromexcavators, including a toll-free tel ephone
nunber, and for transm ssion of such notices to every nenber
operat or who has underground facilities in or within 15 feet of
the [proposed] work area. Such notices may incl ude:
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(1) notice of a [proposed] planned excavation or denolition;
(c) Use a standardi zed format to record all incom ng notices
or requests from excavators, including at |east the foll ow ng
i nformati on:
(6) Address and exact |ocation as well as the approxinate
extent and di nensions of the [proposed] work area;
(8) Brief description of the [proposed] planned excavation
or denolition;
(9) Date and time the [proposed] work is to conmence;
753-5.3 System duties. Each one-call notification system
shall performthe follow ng duties:
(b) Conduct a continuing programto:
(1) I'nformexcavators of the one call notification systems
exi stence and purpose and their responsibility to notify the
one-call notification systemof [proposed] planned
excavation and denolition and to protect underground
facilities;
(2) I'nformoperators of the responsibility to participate in
the one-call notification system to respond to a notice
relating to a [proposed] planned excavation and denolition
and to designate and mark facilities according to the
provi sions of this Part.
(c) Provide a nmeans by which contact information provided by
t he nmenber operators can be obtained for the purpose of | earning
the | ocation of underground facilities for design purposes.

SUBPART 753-6 - Enforcenent Procedures

§753-6.1 Scope

§753-6.2 Field citations

§753-6.3 Warning letters

8753-6.4 Notice of probable violation
8753-6.5 Respondent's options
8753-6.6 Comm ssi on proceedi ngs
§753-6.7 Consent orders

§753-6.8 Final order

§753-6.9 Paynent of penalties

753-6.1 Scope: This Subpart describes the enforcenment
authority and sanctions of the Public Service Comm ssion for
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achi eving and nmaintaining conpliance with 16 NYCRR Part 753. It
al so descri bes the procedures governing the exercise of that
authority and the inposition of those sanctions.

753-6.2 Field citation: Upon determ ning that a probabl e
violation of a provision of Part 753 has occurred, the Departnment

may issue a field citation to a Respondent, identifying specific
provi sions all eged to have been vi ol at ed.

753-6.3 Warning letter: Upon determ ning that probable
violation(s) of a provision of Part 753 has occurred or is
continuing, the Departnent may i ssue a warning letter notifying
t he Respondent of the probable violation and advi sing himor her
to correct it, if it is correctable, and to conply henceforth, or

be subject to enforcenent procedures under this Part.

763-6.4 Notice of Probable Violation:

(a) If the Departnment has reason to believe that a
violation of Part 753 has occurred or is continuing, the
Departnent may commence an enforcenment proceeding by issuing a
Noti ce of Probable Violation (NOPV).

(b) The NOPV shall include:
(1) Alisting of the regul ati ons which the Respondent is
all eged to have violated, a description of the evidence on
whi ch the all egations are based and a copy of the field
citation(s), if applicable;
(2) Notice of the response options available to the
Respondent under Section 753-6.5 of this Subpart;
(3) If a penalty is proposed, the amount of the proposed
penalty and the maxi mum penalty for which the Respondent nay
be liable; and
(4) A proposed Consent Order pursuant to Section 753-6.7 of
this Subpart.
(c) A NOPV may be anmended at any tinme prior to issuance of
a final order. |If an anendnent includes any new nateri al
all egations of fact or proposes an increased penalty, the
Respondent shall have another opportunity to respond under
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Section 753-6.5 of this Subpart.

753-6.5 Respondent's options: Wthin 30 days after
i ssuance of a NOPV the Respondent shall respond in one of the
foll ow ng ways:

(a) Sign the Consent Order and return it with paynent of any
proposed penal ty;

(b) Submit a witten explanation, information or other
material in response to the all egations; or

(c) Request an informal conference with Departnent Staff.

(d) Failure of the Respondent to respond in accordance with

subdi vision (a), (b) or (c) shall constitute a waiver of its

right to contest the allegations in the NOPV and aut hori zes the
Commi ssion, without further notice to the Respondent, to find the
facts to be as alleged in the NOPV and to issue a final order
under Section 753-6.8 of this Subpart.

753-6. 6 Commi ssion Proceeding (a) If the Respondent requests
an informal conference, such conference will be conducted by
Departnent Staff. The Respondent shall have the right to be
represented by an attorney or other person, and shall have the
right to present rel evant evidence. Any evidence that Departnent
Staff may have which indicates that the Respondent may have
violated Part 753 shall be nade avail able to the Respondent, who
shal | have the opportunity to rebut this evidence, either at the
informal conference, in witing within thirty days foll owi ng the
conference, or by other nutually agreed to arrangenents.

(b) Following its review of any material submitted in

witing or at an informal conference, the Departnent will conpile
a case file, which will be the basis for a final order. The case
file of an enforcenent proceeding shall include:

(1) The field citations, inspection reports and any ot her
evi dence of all eged viol ations;

(2) A copy of the NOPV i ssued under Section 753-6.4 of this
Subpart;

(3) Any material submtted by the Respondent in response to
the NOPV or at an infornmal conference; and
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(4) A witten evaluation and recommendati on for a final
order.

753-6.7 Consent Orders

(a) Notwi thstanding any other provision to the contrary,
the Commi ssion may at any tine resolve an outstanding NOPV with a
consent order. A consent order shall be signed by the Respondent
to whomit is issued, or a duly authorized representative, and
shal|l indicate agreenent with the terns thereof. A consent order

need not constitute an adm ssion that the Respondent conmtted

t he vi ol ati on.

(b) A consent order is a final order of the Conmm ssion
havi ng the sane force and effect as a final order issued pursuant
to Section 753-6.8 of this Subpart.

(c) A consent order shall not be appeal abl e and shal
i ncl ude an express waiver of appeal or judicial reviewrights
that mi ght otherwise attach to a final order of the Comm ssion.

753-6.8 Final Order Based upon the review of a case file
consideration of the nature, circunstances and gravity of the

violation, history of prior violations, effect on public health,

safety or welfare and such other matters as may be required, the

Commi ssion will issue a final order that includes:

(a) A statenment of findings and determnm nations on al
mat eri al i ssues;

(b) If a penalty is assessed, the amount of the penalty and
t he procedures for paynent of the penalty;

753-6.9 Paynent of penalties:

(a) Paynent of a penalty under this subpart nmust be nade by
certified check or noney order payable to the "Departnment of
Public Service" and sent to the Secretary to the Conm ssi on,
Three Enpire State Plaza, Al bany, N Y. 12223-1350.

(b) If a Respondent fails to pay the full anpbunt of a
penalty assessed in a final order within thirty days after
recei pt of the final order, the Conm ssion nay refer the case to
the Attorney General with a request that an action to collect the
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assessed penalty be brought in any court of conpetent

jurisdiction.
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