
ATTACHMENT D



DOCUMENTS SUBMITTED BY VERIZON AS PART OF, 
OR IN SUPPORT OF, ITS APPLICATION 

 
 

1. 6/29/07 Correspondence from Verizon’s outside counsel, Adrian Copiz of Alston & Bird 
LLP, to Village Mayor, Theodore Smith, enclosing Verizon’s application for a cable 
television franchise 

2. 7/27/07 Correspondence from Verizon’s outside counsel, Adrian Copiz of Alston & Bird 
LLP, to Village Attorney, Peter Colgrove, enclosing sample notice of public hearing 

3. 8/28/07 Correspondence from Verizon’s outside counsel, Adrian Copiz of Alston & Bird 
LLP, to Village Mayor, Theodore Smith, enclosing Verizon’s proposed franchise agreement 

4. 9/5/07 Correspondence from Verizon’s Senior Vice President, Monica Azare, to Village 
Mayor, Theodore Smith, regarding the September 10 public hearing and enclosing an 
information sheet outlining the benefits of Verizon FiOS TV service 

5. 9/7/07 Correspondence from Verizon’s outside counsel, Adrian Copiz of Alston & Bird 
LLP, to Village Attorney, Peter Colgrove, enclosing revised franchise agreement in clean 
and blackline formats 

6. 9/20/07 Correspondence from Verizon’s outside counsel, Adrian Copiz of Alston & Bird 
LLP, to Village Attorney, Peter Colgrove, enclosing certain PSC orders 
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Tab 2



From:   Copiz, Adrian   
Sent:   Friday, July 27, 2007 4:12 PM  
To:     pcolgrove@farrellfritz.com  
Subject:        Verizon - Mill Neck  

Peter,  

As discussed, attached is the form of public notice for the anticipated publication date of August 29.  Please let me know if 
you have any questions or wish to discuss further. 

Adrian  

<<Proposed Public Notice Language for Village of Mill Neck NY_1.DOC>>  
Adrian B. Copiz  
Alston & Bird LLP  
The Atlantic Building  
950 F Street, N.W.  
Washington, D.C.  20004-1404  
202-756-3572  
Fax: 202-654-4882  
email: adrian.copiz@alston.com  

 
Please consider the environment before printing this email.

_____________________________________________________________________________________ 
 
The information contained in this email may be confidential and/or legally privileged. It has been sent for the 
sole use of the intended recipient(s). If the reader of this message is not an intended recipient, you are hereby 
notified that any unauthorized review, use, disclosure, dissemination, distribution, or copying of this 
communication, or any of its contents, is strictly prohibited. If you have received this communication in error, 
please contact the sender by reply email and destroy all copies of the original message. To contact our email 
administrator directly, send to postmaster@dlapiper.com 
 
Thank you. 
_____________________________________________________________________________________ 

9/10/2007



VILLAGE OF MILL NECK 
NOTICE OF PUBLIC HEARING 

 

 PLEASE TAKE NOTICE that a public hearing will be held by the Village Board of the 
Village of Mill Neck on September __, 2007 at _:__ P.M. at Village Hall, ______________, 
Village of Mill Neck, New York, for the purpose of considering a proposed initial franchise 
agreement for cable television service in the Village of Mill Neck with Verizon New York, Inc.  
Copies of the franchise application and proposed franchise agreement are on file at Village Hall 
and may be viewed during normal business hours, between _:__ a.m. and _:__ p.m., Monday-
Friday. 
 
 All interested persons will have the opportunity to be heard during the Public Hearing in 
regard to the proposed franchise agreement. 
 
 BY ORDER OF THE VILLAGE BOARD of the Village of Mill Neck. 
 
       
      Village Clerk
 
DATED:  
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Tab 5



From: Copiz, Adrian B.  
Sent: Friday, September 07, 2007 4:30 PM 
To: pcolgrove@farrellfritz.com 
Cc: joan.l.elliston@verizon.com 
Subject: Verizon - Mill Neck 
 
Peter, attached is the agreement (clean and blacklined) with the revisions we discussed earlier today.  Adrian 
  
  
 
Please consider the environment before printing this email.

_____________________________________________________________________________________ 
 
The information contained in this email may be confidential and/or legally privileged. It has been sent for the 
sole use of the intended recipient(s). If the reader of this message is not an intended recipient, you are hereby 
notified that any unauthorized review, use, disclosure, dissemination, distribution, or copying of this 
communication, or any of its contents, is strictly prohibited. If you have received this communication in error, 
please contact the sender by reply email and destroy all copies of the original message. To contact our email 
administrator directly, send to postmaster@dlapiper.com 
 
Thank you. 
_____________________________________________________________________________________ 

9/10/2007



VILLAGE OF MILL NECK, NY FRANCHISE AGREEMENT

Cable Franchise Agreement

By and between

The Village of Mill Neck, New York 
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Verizon New York Inc.
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THIS CABLE FRANCHISE AGREEMENT (the “Franchise” or “Agreement”) is entered 
into by and between the Village of Mill Neck, a validly organized and existing political 
subdivision of the State of New York (the “Local Franchising Authority” or “LFA”) and Verizon 
New York Inc., a corporation duly organized under the applicable laws of the State of New York 
(the “Franchisee”).

WHEREAS, the LFA wishes to grant Franchisee a nonexclusive franchise to construct, 
install, maintain, extend and operate a cable system in the Franchise Area as designated in this 
Franchise;

WHEREAS, the LFA is a “franchising authority” in accordance with Title VI of the 
Communications Act, (see 47 U.S.C. §522(10)) and is authorized to grant one or more 
nonexclusive cable franchises pursuant to Article 11 of the New York Public Service Law, as 
amended, and Title 16, Chapter VIII, Parts 890.60 through 899, of the Official Compilation of 
Codes, Rules and Regulations of the State of New York, as amended;

WHEREAS, Franchisee is in the process of completing the upgrading of its existing 
telecommunications and information services network through the installation of a Fiber to the 
Premise Telecommunications Network (“FTTP Network”) in the Franchise Area which transmits 
the Non-Cable Services pursuant to authority granted by Section 27 of the New York 
Transportation Corporations Law, as amended, and Title II of the Communications Act, which 
Non-Cable Services are not subject to the Cable Law or Title VI of the Communications Act;

WHEREAS, the FTTP Network will occupy the Public Rights-of-Way within the LFA, 
and Franchisee desires to use portions of the FTTP Network to provide Cable Services (as 
hereinafter defined) in the Franchise Area;

WHEREAS, the LFA has identified the future cable-related needs and interests of the 
LFA and its community, has considered and approved the financial, technical and legal 
qualifications of Franchisee, and has determined that Franchisee’s plans for its Cable System are 
adequate and feasible in a full public proceeding affording due process to all parties;

WHEREAS, the LFA has found Franchisee to be financially, technically and legally 
qualified to operate the Cable System;

WHEREAS, the LFA has determined that in accordance with the provisions of the Cable 
Law, this Franchise substantially complies with NY PSC’s franchise standards and the grant of a 
nonexclusive franchise to Franchisee is consistent with the public interest; and

WHEREAS, the LFA and Franchisee have reached agreement on the terms and 
conditions set forth herein and the parties have agreed to be bound by those terms and 
conditions.

NOW, THEREFORE, in consideration of the LFA’s grant of a franchise to Franchisee, 
Franchisee’s promise to provide Cable Service to residents of the Franchise/Service Area of the 
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LFA pursuant to and consistent with the Cable Law (as hereinafter defined), pursuant to the 
terms and conditions set forth herein, the promises and undertakings herein, and other good and 
valuable consideration, the receipt and the adequacy of which are hereby acknowledged,

THE SIGNATORIES DO HEREBY AGREE AS FOLLOWS:

1. DEFINITIONS

Except as otherwise provided herein, the definitions and word usages set forth in the 
Cable Law are incorporated herein and shall apply in this Agreement. In addition, the following 
definitions shall apply:

1.1. Access Channel: A video Channel, which Franchisee shall make available 
to the LFA without charge for Public, Educational, or Governmental noncommercial use for the 
transmission of video programming as directed by the LFA.

1.2. Affiliate: Any Person who, directly or indirectly, owns or controls, is 
owned or controlled by, or is under common ownership or control with, the Franchisee.

1.3. Basic Service: Any service tier, which includes the retransmission of local 
television broadcast signals as well as the PEG Channels required by this Franchise.

1.4. Cable Law: Article 11 of the New York Public Service Law, as amended,
and Title 16, Chapter VIII, Parts 890.60 through 899, of the Official Compilation of Codes, 
Rules and Regulations of the State of New York, as amended, to the extent authorized under and 
consistent with federal law.

1.5. Cable Service or Cable Services: Shall be defined herein as it is defined 
under Section 602 of the Communications Act, 47 U.S.C. § 522(6), as amended.

1.6. Cable System or System: Shall be defined herein as it is defined under 
Section 602 of the Communications Act, 47 U.S.C. § 522(7), as amended.

1.7. Channel: Shall be defined herein as it is defined under Section 602 of the 
Communications Act, 47 U.S.C. § 522(4), as amended.

1.8. Communications Act:  The Communications Act of 1934, as amended.

1.9. Control: The ability to exercise de facto or de jure control over day-to-
day policies and operations or the management of Franchisee’s affairs.

1.10. Educational Access Channel:  An Access Channel available for 
noncommercial use solely by local public schools and public school districts in the Franchise 
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Area and other not-for-profit educational institutions chartered or licensed by the New York 
State Department of Education or Board of Regents in the Franchise Area as specified by the 
LFA in Exhibit C to this Agreement.

1.11. FCC:  The United States Federal Communications Commission, or 
successor governmental entity thereto.

1.12. Force Majeure:  An event or events reasonably beyond the ability of 
Franchisee to anticipate and control.  This includes, but is not limited to, severe or unusual 
weather conditions, strikes, labor disturbances, disputes, war or act of war (whether an actual 
declaration of war is made or not), insurrection, riots, act of public enemy, incidences of 
terrorism, acts of vandalism, actions or inactions of any government instrumentality or public 
utility including condemnation, accidents for which the Franchisee is not primarily responsible, 
fire, flood, or other acts of God, or work delays caused by waiting for utility providers to service 
or monitor utility poles to which Franchisee’s FTTP Network is attached, and unavailability of 
materials and/or qualified labor to perform the work necessary.

1.13. Franchise Area:  The incorporated area (entire existing territorial limits) 
of the LFA and such additional areas as may be annexed or acquired.  

1.14. Franchisee: Verizon New York Inc. and its lawful and permitted 
successors, assigns and transferees.

1.15. Government Access Channel:  An Access Channel available for the sole 
noncommercial use of the LFA.

1.16. Gross Revenue:  All revenue, as determined in accordance with generally 
accepted accounting principles, which is derived by Franchisee from the operation of the Cable 
System to provide Cable Service in the Service Area.

Gross Revenue includes, without limitation: all Subscriber and customer revenues earned 
or accrued net of bad debts including revenue for: (i) Basic Service; (ii) all fees charged to any 
Subscribers for any and all Cable Service provided by Franchisee over the Cable System in the 
Service Area, including without limitation Cable Service related program guides, the installation, 
disconnection or reconnection of Cable Service; revenues from late or delinquent charge fees; 
Cable Service related or repair calls; the provision of converters, remote controls, additional 
outlets and/or other Cable Service related Subscriber premises equipment, whether by lease or 
fee; (iii) video on demand and pay-per-view; (iv) revenues from the sale or lease of access 
channel(s) or channel capacity; (v) Franchise Fees imposed on Franchisee by the LFA that are 
passed through from Franchisee as a line item paid by Subscribers; and, (vi) compensation 
received by Franchisee that is derived from the operation of Franchisee’s Cable System to 
provide Cable Service with respect to commissions that are paid to Franchisee as compensation 
for promotion or exhibition of any products or services on the Cable System, such as “home 
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shopping” or a similar channel, subject to the exceptions below.  Gross Revenue includes a pro 
rata portion of all revenue derived by Franchisee pursuant to compensation arrangements for 
advertising derived from the operation of Franchisee’s Cable System to provide Cable Service 
within the Service Area, subject to the exceptions below.  The allocation shall be based on the 
number of Subscribers in the Service Area divided by the total number of subscribers in relation 
to the relevant local, regional or national compensation arrangement.  Advertising commissions 
paid to third parties shall not be netted against advertising revenue included in Gross Revenue.

Gross Revenue shall not include: Revenues received by any Affiliate or other Person in 
exchange for supplying goods or services used by Franchisee to provide Cable Service over the 
Cable System; bad debts written off by Franchisee in the normal course of its business (provided, 
however, that bad debt recoveries shall be included in Gross Revenue during the period 
collected); refunds, rebates or discounts made to Subscribers or other third parties; any revenues 
classified, in whole or in part, as Non-Cable Services revenue under federal or state law 
including, without limitation, revenue received from Telecommunications Services; revenue 
received from Information Services, including, without limitation, Internet Access service, 
electronic mail service, electronic bulletin board service, or similar online computer services; 
charges made to the public for commercial or cable television that is used for two-way 
communication; and any other revenues attributed by Franchisee to Non-Cable Services in 
accordance with federal rules, regulations, standards or orders; any revenue of Franchisee or any 
other Person which is received directly from the sale of merchandise through any Cable Service 
distributed over the Cable System, however, that portion of such revenue which represents or can 
be attributed to a Subscriber fee or a payment for the use of the Cable System for the sale of such 
merchandise shall be included in Gross Revenue; the sale of Cable Services on the Cable System 
for resale in which the purchaser is required to collect cable Franchise Fees from purchaser’s 
customer; the sale of Cable Services to customers, which are exempt, as required or allowed by 
the LFA including, without limitation, the provision of Cable Services to public institutions as 
required or permitted herein; any tax of general applicability imposed upon Franchisee or upon 
Subscribers by a city, state, federal or any other governmental entity and required to be collected 
by Franchisee and remitted to the taxing entity (including, but not limited to, sales/use tax, gross 
receipts tax, excise tax, utility users tax, public service tax, communication taxes and non-cable 
franchise fees); any foregone revenue which Franchisee chooses not to receive in exchange for 
its provision of free or reduced cost cable or other communications services to any Person, 
including without limitation, employees of Franchisee and public institutions or other institutions 
designated in the Franchise (provided, however, that such foregone revenue which Franchisee 
chooses not to receive in exchange for trades, barters, services or other items of value shall be 
included in Gross Revenue); sales of capital assets or sales of surplus equipment; program launch 
fees, i.e., reimbursement by programmers to Franchisee of marketing costs incurred by 
Franchisee for the introduction of new programming; directory or Internet advertising revenue 
including, but not limited to, yellow page, white page, banner advertisement and electronic 
publishing; or any fees or charges collected from Subscribers or other third parties for any PEG
Support Grant payments.  Should revenue from any service provided by Franchisee over the 
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Cable System be classified as a Cable Service by a final determination or ruling of any agency or 
court having jurisdiction, after the exhaustion of all appeals related thereto, the LFA shall be 
entitled, after notification to Franchisee, to amend this Agreement in the manner prescribed 
under applicable state law or this Franchise to include revenue from Franchisee’s provision of 
such service as Gross Revenue, and Franchisee shall include revenue from such service as Gross 
Revenue on a going forward basis commencing with the next available billing cycle following 
the date of issuance of an order from the NY PSC approving such amendment.

1.17. Information Services:  Shall be defined herein as it is defined under 
Section 3 of the Communications Act, 47 U.S.C. §153(20), as amended.

1.18. Internet Access:  Dial-up or broadband access service that enables 
Subscribers to access the Internet.

1.19. Local Franchise Authority (LFA): The Village of Mill Neck, New York, 
or the lawful successor, transferee, or assignee thereof.

1.20. Non-Cable Services: Any service that does not constitute the provision of 
Video Programming directly to multiple Subscribers in the Franchise Area including, but not 
limited to, Information Services and Telecommunications Services.

1.21. Normal Business Hours:  Those hours during which most similar 
businesses in the community are open to serve customers.  In all cases, “normal business hours” 
must include some evening hours at least one night per week and/or some weekend hours.

1.22. NY PSC: The New York Public Service Commission.

1.23. PEG:  Public, Educational, and Governmental.

1.24. Person:  An individual, partnership, association, joint stock company, 
trust, corporation, or governmental entity.

1.25. Public Access Channel:  An Access Channel available for noncommercial 
use solely by the residents in the Franchise Area on a first-come, first-served, nondiscriminatory 
basis.

1.26. Public Rights-of-Way:  The surface and the area across, in, over, along, 
upon and below the surface of the public streets, roads, bridges, sidewalks, lanes, courts, ways, 
alleys, and boulevards, including, public utility easements and public lands and waterways used 
as Public Rights-of-Way, as the same now or may thereafter exist, which are under the 
jurisdiction or control of the LFA.  Public Rights-of-Way do not include the airwaves above a 
right-of-way with regard to cellular or other nonwire communications or broadcast services.
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1.27. Service Area:  All portions of the Franchise Area where Cable Service is 
being offered as described in Exhibit B attached hereto. 

1.28. Subscriber:  A Person who lawfully receives Cable Service over the Cable 
System with Franchisee’s express permission.

1.29. Telecommunication Services: Shall be defined herein as it is defined 
under Section 3 of the Communications Act, 47 U.S.C. § 153(46), as amended.

1.30. Title VI:  Title VI of the Communications Act, Cable Communications, as 
amended.

1.31. Transfer of the Franchise:

1.31.1. Any transaction in which:

1.31.1.1. a fifty percent ownership or other interest in Franchisee 
is transferred, directly or indirectly, from one Person or group of Persons to another Person or 
group of Persons, so that Control of Franchisee is transferred; or

1.31.1.2. the rights held by Franchisee under the Franchise and 
the certificate of confirmation issued therefore by the NY PSC are transferred or assigned to 
another Person or group of Persons.

1.31.2. However, notwithstanding Sub-subsections 1.31.1.1 and 1.31.1.2 
above, a Transfer of the Franchise shall not include transfer of an ownership or other interest in 
Franchisee to the parent of Franchisee or to another Affiliate of Franchisee; transfer of an interest 
in the Franchise or the rights held by the Franchisee under the Franchise to the parent of 
Franchisee or to another Affiliate of Franchisee; any action which is the result of a merger of the 
parent of the Franchisee; or any action which is the result of a merger of another Affiliate of the 
Franchisee.

1.32. Video Programming: Shall be defined herein as it is defined under 
Section 602 of the Communications Act, 47 U.S.C. § 522(20), as amended.

2. GRANT OF AUTHORITY; LIMITS AND RESERVATIONS

2.1. Grant of Authority:  Subject to the terms and conditions of this Agreement 
and the Cable Law, the LFA hereby grants the Franchisee the right to own, construct, operate 
and maintain a Cable System along the Public Rights-of-Way within the Franchise Area, in order 
to provide Cable Service.  No privilege or power of eminent domain is bestowed by this grant; 
nor is such a privilege or power bestowed by this Agreement.
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2.2. The FTTP Network: Upon delivery of Cable Service, by subjecting 
Franchisee’s mixed-use facilities to the NY PSC’s minimum franchise standards and the LFA’s 
police power, the LFA has not been granted broad new authority over the construction, 
placement and operation of Franchisee’s mixed-use facilities; provided, however, that nothing 
herein shall be construed to limit any existing authority that the LFA may have with respect to 
the Franchisee’s mixed use facilities pursuant to Title II of the Communications Act, Section 27 
of the Transportation Corporations Law, and lawful and applicable local laws, including any 
lawful right to compel relocation of such facilities in the event of road-widenings and other 
adjustments to the Public Rights-of-Ways.

2.3. Effective Date and Term: This Franchise shall become effective on the 
date that the NY PSC issues a certificate of confirmation for this Franchise (the “Effective 
Date”), following its approval by the LFA’s governing authority authorized to grant franchises 
and its acceptance by the Franchisee.  The term of this Franchise shall be ten (10) years from the 
Effective Date unless the Franchise is earlier revoked as provided herein.  The Franchisee shall 
memorialize the Effective Date by notifying the LFA in writing of the same, which notification 
shall become a part of this Franchise.

2.4. Grant Not Exclusive: The Franchise and the rights granted herein to use 
and occupy the Public Rights-of-Way to provide Cable Services shall not be exclusive, and the 
LFA reserves the right to grant other franchises for similar uses or for other uses of the Public 
Rights-of-Way, or any portions thereof, to any Person, or to make any such use itself, at any time 
during the term of this Franchise.  Subject to the terms of Section 2.8 hereof, any such rights 
which are granted shall not adversely impact the authority as granted under this Franchise and 
shall not interfere with existing facilities of the Cable System or Franchisee’s FTTP Network.

2.5. Franchise Subject to Federal and State Law: Notwithstanding any 
provision to the contrary herein, this Franchise is subject to and shall be governed by all 
applicable provisions of federal and state law as it may be amended, including but not limited to 
the Communications Act.

2.6. No Waiver:

2.6.1. The failure of the LFA on one or more occasions to exercise a right 
under this Franchise, the Cable Law or other applicable state or federal law, or to require 
compliance or performance under this Franchise, shall not be deemed to constitute a waiver of 
such right or a waiver of compliance or performance of this Agreement, nor shall it excuse 
Franchisee from compliance or performance, unless such right or such compliance or 
performance has been specifically waived in writing.

2.6.2. The failure of the Franchisee on one or more occasions to exercise 
a right under this Franchise, the Cable Law or other applicable state or federal law, or to require 
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performance under this Franchise, shall not be deemed to constitute a waiver of such right or a 
waiver of performance of this Agreement, nor shall it excuse the LFA from performance, unless 
such right or such performance has been specifically waived in writing.

2.7. Construction of Agreement:

2.7.1. The provisions of this Franchise shall be liberally construed to 
effectuate their objectives.  

2.7.2. Nothing herein shall be construed to limit the scope or applicability 
of Section 625 of the Communications Act, 47 U.S.C. § 545, as amended.

2.8. Police Powers:  The LFA shall not subject Franchisee to any local laws 
that are inconsistent with this Franchise, provided, however, that nothing in this Franchise shall 
be construed to prohibit the LFA’s reasonable, necessary and lawful exercise of its police 
powers, including, without limitation, in addition to the implementation and enforcement of the 
provisions of this Agreement and existing applicable laws and regulations, the enactment, 
adoption, implementation and enforcement of such additional laws and regulations as the LFA 
may deem necessary in the exercise of its police power; provided, however that such laws and 
regulations are reasonable and not materially in conflict with the privileges granted in this 
Franchise and consistent with all federal and state laws, regulations and orders.

2.9. Restoration of Municipal Property: Any municipal property damaged or 
destroyed shall be promptly repaired or replaced by the Franchisee and restored to pre-existing
condition.

2.10. Restoration of Subscriber Premises:  The Franchisee shall ensure that 
Subscriber’s premises are restored to their pre-existing condition if damaged by the Franchisee’s 
employees or agents in any respect in connection with the installation, repair, or disconnection of 
Cable Service.

2.11. Level Playing Field:  In accordance with the requirements of Section 
895.3 of the PSC Rules, the parties hereto have determined that the terms of this Agreement, 
when compared against the terms of that certain agreement (the “Incumbent Agreement”), dated 
January 14, 1997, by and between the LFA and the incumbent cable operator, Cablevision 
Systems Long Island Corporation (“Cablevision”), does not contain economic or regulatory 
burdens, which, when taken as a whole, are greater or lesser than those burden placed upon 
Cablevision pursuant to the Incumbent Agreement.

3. PROVISION OF CABLE SERVICE

3.1. Service Area:
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3.1.1. Service Area:  Subject to the issuance of all necessary permits by 
the LFA, Franchisee shall offer Cable Service to significant numbers of Subscribers within 
residential areas of the Service Area and may make Cable Service available to businesses in the 
Service Area, within twelve (12) months and shall offer Cable Service to all residential areas of 
the Service Area within five (5) years, of the Effective Date of this Franchise, or, in both 
instances, such longer period as may be permitted by the Cable Law, except in accordance with 
NY PSC rules and regulations:  (A) for periods of Force Majeure; (B) for periods of delay caused 
by the LFA; (C) for periods of delay resulting from Franchisee’s inability to obtain authority to 
access rights-of-way in the Service Area; (D) in areas where developments or buildings are 
subject to claimed exclusive arrangements with other providers; (E) in areas, developments or 
buildings where Franchisee cannot gain access after good faith efforts; (F) in areas, 
developments or buildings where the provision of Cable Service is economically infeasible 
because such provision requires nonstandard facilities which are not available on a commercially 
reasonable basis; and, (G) in areas where the occupied residential household density does not 
meet the density and other requirements set forth in Sub-Subsection 3.1.1.1. and Section 3.2.

3.1.1.1. Density Requirement:  Franchisee shall make Cable 
Services available to residential dwelling units in all areas of the Service Area where the average 
density is equal to or greater than twenty-five (25) occupied residential dwelling units per mile as 
measured in strand footage from the nearest technically feasible point on the active FTTP 
Network trunk or feeder line.  Should, through new construction, an area within the Service Area 
meet the density requirements after the time stated for providing Cable Service as set forth in 
Subsection 3.1.1 respectively, Franchisee shall provide Cable Service to such area within twelve 
(12) months of receiving notice from the LFA that the density requirements have been met.

3.2. Availability of Cable Service:  Franchisee shall make Cable Service 
available to all residential dwelling units and may make Cable Service available to businesses 
within the Service Area in conformance with Section 3.1, and Franchisee shall not discriminate 
between or among any individuals in the availability of Cable Service or based upon the income 
in a local area.  In the areas in which Franchisee shall provide Cable Service, Franchisee shall be 
required to connect, at Franchisee’s expense, other than a standard installation charge, all 
residential dwelling units that are within two hundred fifty (250) aerial feet of trunk or feeder 
lines not otherwise already served by Franchisee’s FTTP Network.  Franchisee shall be allowed 
to recover, from a Subscriber that requests such connection, the actual costs incurred for 
residential dwelling unit connections that exceed two hundred fifty (250) feet or for underground 
connections or are in an area with a density of less than twenty-five (25) occupied residential 
dwelling units per mile and the actual costs incurred to connect any non-residential dwelling unit 
Subscriber, provided, however, that Franchisee may seek a waiver of any requirement that it 
extend service to any party requesting the same in an area with a density of less than 25 occupied 
residential dwelling units per mile if such would not be possible within the limitations of 
economic feasibility. Such actual costs shall be submitted to said Subscriber in writing before 
installation is begun.
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3.3. Cable Service to Public Buildings:  Subject to Section 3.1, Franchisee 
shall provide, without charge within the Service Area, one service outlet activated for Basic 
Service to each public school and public library, and such other buildings used for municipal 
purposes as may be designated by the LFA as provided in Exhibit A attached hereto; provided, 
however, that if it is necessary to extend Franchisee’s trunk or feeder lines more than five
hundred (500) feet solely to provide service to any such school or public building, the LFA shall 
have the option either of paying Franchisee’s direct costs for such extension in excess of five
hundred (500) feet, or of releasing Franchisee from the obligation to provide service to such
school or public building.  For underground installations, Franchisee shall charge the recipient 
the actual cost.  Furthermore, Franchisee shall be permitted to recover, from any school or public 
building owner entitled to free service, the direct cost of installing, when requested to do so, 
more than one outlet, or concealed inside wiring, or a service outlet requiring more than five
hundred (500) feet of drop cable; provided, however, that Franchisee shall not charge for the 
provision of Basic Service to the additional service outlets once installed.  Cable Service may not 
be resold or otherwise used in contravention of Franchisee’s rights with third parties respecting 
programming.  Equipment provided by Franchisee, if any, shall be replaced at retail rates if lost, 
stolen or damaged.

3.4. Contribution in Aid:  Notwithstanding the foregoing, Franchisee shall 
comply at all times, at a minimum, with the requirements of Section 895.5 of NY PSC rules and 
regulations.

4. SYSTEM FACILITIES

4.1. Quality of Materials and Work: Franchisee shall construct and maintain its 
System using materials of good and durable quality, and all work involved in the construction, 
installation, maintenance and repair of the Cable System shall be performed in a safe, thorough 
and reliable manner.

4.2. System Characteristics: During the term hereof Franchisee’s Cable 
System shall meet or exceed the following requirements:

4.2.1. The System shall be designed and operated with an initial analog 
and digital carrier passband between 50 and 860 MHz and shall provide for a minimum channel 
capacity of not less than 77 channels on the Effective Date. 

4.2.2. The System shall be designed to be an active two-way plant for 
subscriber interaction, if any, required for the selection or use of Cable Service.

4.3. Interconnection: The Franchisee shall design its Cable System so that it 
may be interconnected with other cable systems in the Franchise Area. Interconnection of 
systems may be made by direct cable connection, microwave link, satellite, or other appropriate 
methods.
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4.4. Emergency Alert System:  Franchisee shall comply with the Emergency 
Alert System ("EAS") requirements of the FCC and the State of New York, including the NY 
PSC’s rules and regulations and the current New York EAS Plan, in order that emergency 
messages may be distributed over the System.

4.5. Parental Control:  Upon request by any Subscriber, and where 
technologically feasible, the Franchisee shall provide such requesting Subscriber with a parental 
control device.  Such device will, at a minimum, offer as an option that a Person ordering 
programming must provide a personal identification number or other means provided by the 
Franchisee only to a Subscriber.  Provided, however, that the Franchisee shall bear no 
responsibility for the exercise of parental controls and shall incur no liability for any Subscriber’s 
or viewer’s exercise or failure to exercise such controls.

5. PEG SERVICES

5.1. PEG Set Aside

5.1.1. In order to ensure universal availability of public, educational and 
government programming, Franchisee shall provide capacity on its Basic Service Tier for up to 
one (1) dedicated Public Access Channel, one (1) dedicated Educational Access Channel, and up 
to one (1)  dedicated Government Access Channel (collectively, “PEG Channels”).

5.1.2. The programming to be carried on each of the PEG Channels set 
aside by Franchisee is reflected in Exhibit C attached hereto. The LFA hereby authorizes 
Franchisee to transmit such programming within and without LFA jurisdictional boundaries. 
Franchisee specifically reserves the right to make or change channel assignments in its sole 
discretion.  If a PEG Channel provided under this Article is not being utilized by the LFA, 
Franchisee may utilize such PEG Channel, in its sole discretion, until such time as the LFA 
elects to utilize the PEG Channel for its intended purpose.  In the event that the LFA determines 
to use PEG capacity, the LFA shall provide Franchisee with prior written notice of such request 
in accordance with NY PSC rules and regulations.

5.1.3. Franchisee shall provide the technical ability to play back pre-
recorded programming provided to Franchisee consistent with this Section.  Franchisee shall 
transmit programming consistent with the dedicated uses of PEG Access channels.  Franchisee 
shall comply at all times with the requirements of Section 895.4 of the NY PSC rules and 
regulations.

5.2. PEG Support Grant:

5.2.1. The Franchisee shall pay a grant to the LFA (“PEG Support
Grant”) in the amount of five thousand dollars ($5,000), which shall be payable within sixty (60) 
days of the Effective Date.
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5.2.2. The PEG Support Grant shall be used by the LFA in a manner 
consistent with applicable federal and state laws, rules, and regulations.

5.3. Indemnity for PEG.  The LFA shall require all local producers and users of 
any of the PEG facilities or Channels to agree in writing to authorize Franchisee to transmit 
programming consistent with this Agreement and to defend and hold harmless Franchisee and 
the LFA from and against any and all liability or other injury, including the reasonable cost of 
defending claims or litigation, arising from or in connection with claims for failure to comply 
with applicable federal laws, rules, regulations or other requirements of local, state or federal 
authorities; for claims of libel, slander, invasion of privacy, or the infringement of common law 
or statutory copyright; for unauthorized use of any trademark, trade name or service mark; for 
breach of contractual or other obligations owing to third parties by the producer or user; and for 
any other injury or damage in law or equity, which result from the use of a PEG facility or 
Channel.  The LFA shall establish rules and regulations for use of PEG facilities, consistent with, 
and as required by, 47 U.S.C. §531.

5.4. Recovery of Costs.  To the extent permitted by federal law, the Franchisee 
shall be allowed to recover the costs of a PEG Support Grant or any other costs arising from the 
provision of PEG services from Subscribers and to include such costs as a separately billed line 
item on each Subscriber’s bill. Without limiting the forgoing, if allowed under state and federal 
laws, Franchisee may externalize, line-item, or otherwise pass-through interconnection and any 
franchise-related costs to Subscribers.  

6. FRANCHISE FEES

6.1. Payment to LFA: Franchisee shall pay to the LFA a Franchise Fee of five 
percent (5%) of annual Gross Revenue (the “Franchise Fee”).  In accordance with Title VI, the 
twelve (12) month period applicable under the Franchise for the computation of the Franchise 
Fee shall be a calendar year.  Such payments shall be made no later than forty-five (45) days 
following the end of each calendar quarter.  Franchisee shall be allowed to submit or correct any 
payments that were incorrectly omitted, and shall be refunded any payments that were 
incorrectly submitted, in connection with the quarterly Franchise Fee remittances within ninety 
(90) days following the close of the calendar year for which such payments were applicable.

6.2. Supporting Information: Each Franchise Fee payment shall be 
accompanied by a brief report prepared by a representative of Franchisee showing the basis for 
the computation.

6.3. Audit: Subject to the confidentiality requirements set forth in Section 7.1 
of this Franchise and the LFA’s imposition of comparable obligations to those contained in this 
Section 6.3 on all cable service providers in the Service Area, Franchisee shall be responsible for 
making available to the LFA for inspection and audit, all records necessary to confirm the 
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accurate payment of Franchise Fees, whether the records are held by the Franchisee, an Affiliate, 
or any other entity that collects or receives funds related to the Franchisee’s Cable Services 
operation in the LFA subject to the payment of Franchise Fees under this Agreement, including, 
by way of illustration and not limitation, any entity that sells advertising on the Franchisee’s 
behalf. Franchisee shall maintain such records for six (6) years, provided that, if the LFA 
commences an audit within that six (6) year period, Franchisee shall continue to maintain such 
records for the duration of any audit in progress at the end of that six (6) year period. The LFA 
shall conduct all audits expeditiously, and neither the LFA nor Franchisee shall unreasonably 
delay the completion of an audit. The LFA’s audit expenses shall be borne by the LFA unless 
the audit determines that the payment to the LFA should be increased by five percent (5%) or 
more in the audited period, in which case the reasonable and customary costs of the audit, 
together with any additional amounts due to the LFA as a result of such audit, shall be paid by 
Franchisee to the LFA within sixty (60) days following written notice to Franchisee by the LFA 
of the underpayment, which notice shall include a copy of the audit report; provided, however, 
that Franchisee’s obligation to pay or reimburse the LFA’s audit expenses shall not exceed an 
aggregate of four thousand dollars ($4,000). If re-computation results in additional revenue to be 
paid to the LFA, such amount shall be subject to interest charges computed from the due date, at 
the then-current rate set forth in Section 5004 of the New York Civil Practice Law and Rules  per 
annum during the period such unpaid amount is owed. If the audit determines that there has been 
an overpayment by Franchisee, the Franchisee may credit any overpayment against its next 
quarterly payment. Said audit shall be conducted by an independent third party and no auditor so 
employed by the LFA shall be compensated on a success based formula, e.g., payment based on 
a percentage of an underpayment, if any. The LFA shall not conduct an audit more frequently 
than once every three (3) years.

6.4. Limitation on Franchise Fee Actions:  The parties agree that the period of 
limitation for recovery of any Franchise Fee payable hereunder shall be six (6) years from the 
date on which payment by Franchisee is due, but cannot exceed the date of records retention 
reflected in Section 7.

6.5. Bundled Services:  If Cable Services subject to the Franchise Fee required 
under this Article 6 are provided to Subscribers in conjunction with Non-Cable Services, the 
Franchise Fee shall be applied only to the value of the Cable Services, as reflected on the books 
and records of Franchisee in accordance with FCC or state public utility regulatory commission 
rules, regulations, standards or orders.

7. REPORTS AND RECORDS

7.1. Open Books and Records:  Upon reasonable written notice to the 
Franchisee and with no less than thirty (30) business days written notice to the Franchisee, the 
LFA shall have the right to inspect Franchisee’s books and records pertaining to Franchisee’s 
provision of Cable Service in the Franchise Area at any time during Normal Business Hours and 
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on a nondisruptive basis, as are reasonably necessary to ensure compliance with the terms of this 
Franchise. Such notice shall specifically reference the section or subsection of the Franchise 
which is under review, so that Franchisee may organize the necessary books and records for 
appropriate access by the LFA.  Franchisee shall not be required to maintain any books and 
records for Franchise compliance purposes longer than six (6) years.  Notwithstanding anything 
to the contrary set forth herein, Franchisee shall not be required to disclose information that it 
reasonably deems to be proprietary or confidential in nature, nor disclose any of its or an 
Affiliate’s books and records not relating to the provision of Cable Service in the Service Area.  
The LFA shall treat any information disclosed by Franchisee as confidential and shall only 
disclose it to employees, representatives, and agents thereof who have a need to know, or in 
order to enforce the provisions hereof.  Franchisee shall not be required to provide Subscriber 
information in violation of Section 631 of the Communications Act, 47 U.S.C. §551.

7.2. Records Required:  Franchisee shall at all times maintain:

7.2.1. Records of all written complaints for a period of six (6) years after 
receipt by Franchisee.  The term “complaint” as used herein refers to complaints about any 
aspect of the Cable System or Franchisee’s cable operations, including, without limitation, 
complaints about employee courtesy.  Complaints recorded will not be limited to complaints 
requiring an employee service call;

7.2.2. Records of outages for a period of six (6) years after occurrence, 
indicating date, duration, area, and the number of Subscribers affected, type of outage, and 
cause;

7.2.3. Records of service calls for repair and maintenance for a period of 
six (6) years after resolution by Franchisee, indicating the date and time service was required, the 
date of acknowledgment and date and time service was scheduled (if it was scheduled), and the 
date and time service was provided, and (if different) the date and time the problem was 
resolved;

7.2.4. Records of installation/reconnection and requests for service 
extension for a period of six (6) years after the request was fulfilled by Franchisee, indicating the 
date of request, date of acknowledgment, and the date and time service was extended; and

7.2.5. A map showing the area of coverage for the provisioning of Cable 
Services and estimated timetable to commence providing Cable Service.

7.3. System-Wide Statistics: Any valid reporting requirement in the Franchise 
may be satisfied with system-wide statistics, except those related to Franchise Fees and 
consumer complaints
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7.4. Performance Review: The LFA may, at its discretion but not more than 
once per twelve-month period, hold an informal performance evaluation session (the 
“Performance Review”) that is not open to the public to review Franchisee’s compliance with the 
terms and conditions of this Franchise.  The information disclosed to the LFA by the Franchisee 
at the Performance Review shall be treated by the LFA as confidential. The LFA shall provide 
Franchisee with at least thirty (30) days prior written notice of the Performance Review to be 
held at a mutually agreeable time. Franchisee shall have the opportunity to participate in and be 
heard at the Performance Review.  Within thirty (30) days after the conclusion of the 
Performance Review, the LFA shall provide Franchisee written documentation (the 
“Performance Review Report”) setting forth its determinations regarding Franchisee’s 
compliance with the terms and conditions of this Franchise.  The Performance Review Report 
shall not contain any confidential information disclosed by the Franchisee during the 
Performance Review.

8. INSURANCE AND INDEMNIFICATION

8.1. Insurance:

8.1.1. Franchisee shall maintain in full force and effect, at its own cost 
and expense, during the Franchise Term, the following insurance coverage:

8.1.1.1. Commercial General Liability Insurance in the amount 
of one million dollars ($1,000,000) combined single limit for property damage and bodily injury.  
Such insurance shall cover the construction, operation and maintenance of the Cable System, and 
the conduct of Franchisee’s Cable Service business in the LFA.

8.1.1.2. Automobile Liability Insurance in the amount of one 
million dollars ($1,000,000) combined single limit for bodily injury and property damage 
coverage.

8.1.1.3. Workers’ Compensation Insurance meeting all legal 
requirements of the State of New York.

8.1.1.4. Employers’ Liability Insurance in the following 
amounts:  (A) Bodily Injury by Accident:  $100,000; and (B) Bodily Injury by Disease:  
$100,000 employee limit; $500,000 policy limit.

8.1.1.5. Excess liability or umbrella coverage of not less than ten 
million dollars ($10,000,000).

8.1.2. The LFA shall be designated as an additional insured under each of 
the insurance policies required in this Article 8 except Worker’s Compensation Insurance, 
Employer’s Liability Insurance, and excess liability or umbrella coverage.
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8.1.3. Each of the required insurance policies shall be noncancellable 
except upon thirty (30) days prior written notice to the LFA.  Franchisee shall not cancel any 
required insurance policy without submitting documentation to the LFA verifying that the 
Franchisee has obtained alternative insurance in conformance with this Agreement.

8.1.4. Each of the required insurance policies shall be with sureties 
qualified to do business in the State of New York, with an A- or better rating for financial 
condition and financial performance by Best’s Key Rating Guide, Property/Casualty Edition.

8.1.5. Upon written request, Franchisee shall deliver to the LFA 
Certificates of Insurance showing evidence of the required coverage.

8.2. Indemnification:

8.2.1. Franchisee agrees to indemnify the LFA, its officers, agents, 
boards, elected officials, authorized representatives and employees for, and hold it harmless 
from, all liability, damage, cost or expense arising from claims of injury to persons or damage to 
property occasioned by reason of any conduct undertaken pursuant to the Franchise, or by reason 
of any suit or claim for royalties, programming license fees, or infringement of patent rights
arising out of Franchisee’s provision of Cable Services over the Cable System other than PEG 
facilities and Channels as provided in Section 5.2, provided that the LFA shall give Franchisee 
written notice of the LFA’s request for indemnification within ten (10) days of receipt of a claim 
or action pursuant to this subsection.  Notwithstanding the foregoing, Franchisee shall not 
indemnify the LFA for any damages, liability or claims resulting from the willful misconduct or 
negligence of the LFA, its officers, agents, employees, attorneys, consultants, independent 
contractors or third parties or for any activity or function conducted by any Person other than 
Franchisee in connection with PEG Access or EAS.  

8.2.2. With respect to Franchisee’s indemnity obligations set forth in 
subsection 8.2.1, Franchisee shall provide the defense of any claims brought against the LFA by 
selecting counsel of Franchisee’s choice to defend the claim, subject to the consent of the LFA, 
which shall not be unreasonably withheld.  Nothing herein shall be deemed to prevent the LFA 
from cooperating with the Franchisee and participating in the defense of any litigation by its own 
counsel at its own cost and expense, provided however, that after consultation with the LFA, 
Franchisee shall have the right to defend, settle or compromise any claim or action arising 
hereunder, and Franchisee shall have the authority to decide the appropriateness and the amount 
of any such settlement.  In the event that the terms of any such proposed settlement includes the 
release of the LFA and the LFA does not consent to the terms of any such settlement or 
compromise, Franchisee shall not settle the claim or action but its obligation to indemnify the 
LFA shall in no event exceed the amount of such settlement.
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8.2.3. The LFA shall be responsible for its own acts of willful 
misconduct, negligence, or breach, subject to any and all defenses and limitations of liability 
provided by law.  The Franchisee shall not be required to indemnify the LFA for acts of the LFA 
which constitute willful misconduct or negligence on the part of the LFA, its officers, 
employees, agents, attorneys, consultants, independent contractors or third parties.

9. TRANSFER OF FRANCHISE

9.1. Transfer:  Subject to Section 617 of the Communications Act, 47 U.S.C. § 
537, as amended, no Transfer of the Franchise shall occur without the prior consent of the LFA, 
provided that such consent shall not be unreasonably withheld, delayed or conditioned.  In 
considering an application for the Transfer of the Franchise, the LFA may consider the 
applicant’s:  (i) technical ability; (ii) financial ability; (iii) good character; and (iv) other 
qualifications necessary to continue to operate the Cable System consistent with the terms of the 
Franchise.  No such consent shall be required, however, for a transfer in trust, by mortgage, by 
other hypothecation, by assignment of any rights, title, or interest of the Franchisee in the 
Franchise or Cable System in order to secure indebtedness, or for transactions otherwise 
excluded under Section 1.31 above.

10. RENEWAL OF FRANCHISE

10.1. Governing Law:  The LFA and Franchisee agree that any proceedings 
undertaken by the LFA that relate to the renewal of this Franchise shall be governed by and 
comply with the provisions of Section 12.11 below, the Cable Law and Section 626 of the 
Communications Act, 47 U.S.C. § 546, as amended.

10.2. Needs Assessment:  In addition to the procedures set forth in Section 626 
of the Communications Act, the LFA shall notify Franchisee of all of its assessments regarding 
the identity of future cable-related community needs and interests, as well as the past 
performance of Franchisee under the then current Franchise term.  Such assessments shall be 
provided to Franchisee by the LFA within ten (10) business days of the completion of the 
assessments so that Franchisee will have adequate time to submit a proposal under 47 U.S.C. § 
546 and complete renewal of the Franchise prior to expiration of its term.

10.3. Informal Negotiations:  Notwithstanding anything to the contrary set forth 
herein, Franchisee and the LFA agree that at any time during the term of the then current 
Franchise, while affording the public appropriate notice and opportunity to comment, the LFA 
and Franchisee may agree to undertake and finalize informal negotiations regarding renewal of 
the then current Franchise and the LFA may grant a renewal thereof.
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10.4. Consistent Terms:  Franchisee and the LFA consider the terms set forth in 
this Article 10 to be consistent with the express provisions of 47 U.S.C. § 546 and the Cable 
Law.

11. ENFORCEMENT AND TERMINATION OF FRANCHISE

11.1. Notice of Violation:  If at any time the LFA believes that Franchisee has 
not complied with the terms of the Franchise, the LFA shall informally discuss the matter with 
Franchisee.  If these discussions do not lead to resolution of the problem in a reasonable time, the 
LFA shall then notify Franchisee in writing of the exact nature of the alleged noncompliance in a 
reasonable time (for purposes of this Article, the “Noncompliance Notice”).

11.2. Franchisee’s Right to Cure or Respond: Franchisee shall have sixty (60) 
days from receipt of the Noncompliance Notice to: (i) respond to the LFA, if Franchisee contests 
(in whole or in part) the assertion of noncompliance; (ii) cure such noncompliance; or (iii) in the 
event that, by its nature, such noncompliance cannot be cured within such sixty (60) day period, 
initiate reasonable steps to remedy such noncompliance and notify the LFA of the steps being 
taken and the date by which Franchisee projects that it will complete cure of such 
noncompliance.  Upon cure of any noncompliance, the LFA shall provide written confirmation 
that such cure has been effected.

11.3. Public Hearing:  The LFA shall schedule a public hearing if the LFA 
seeks to continue its investigation into the alleged noncompliance (i) if Franchisee fails to 
respond to the Noncompliance Notice pursuant to the procedures required by this Article, or (ii) 
if Franchisee has not remedied the alleged noncompliance within sixty (60) days or the date 
projected pursuant to Section 11.2(iii) above.  The LFA shall provide Franchisee at least sixty 
(60) business days prior written notice of such public hearing, which will specify the time, place 
and purpose of such public hearing, and provide Franchisee the opportunity to be heard.

11.4. Enforcement:  Subject to Section 12.11 below and applicable federal and 
state law, in the event the LFA, after the public hearing set forth in Section 11.3, determines that 
Franchisee is in default of any provision of this Franchise, the LFA may:

11.4.1. Seek specific performance of any provision, which reasonably 
lends itself to such remedy, as an alternative to damages; or

11.4.2. Commence an action at law for monetary damages or seek other 
equitable relief; or

11.4.3. In the case of a substantial noncompliance with a material 
provision of this Franchise, seek to revoke the Franchise in accordance with Section 11.5.
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11.5. Revocation:  Should the LFA seek to revoke this Franchise after following 
the procedures set forth above in this Article, including the public hearing described in Section 
11.3, the LFA shall give written notice to Franchisee of such intent.  The notice shall set forth the 
specific nature of the noncompliance.  The Franchisee shall have ninety (90) days from receipt of 
such notice to object in writing and to state its reasons for such objection.  In the event the LFA 
has not received a satisfactory response from Franchisee, it may then seek termination of the 
Franchise at a second public hearing.  The LFA shall cause to be served upon the Franchisee, at 
least thirty (30) business days prior to such public hearing, a written notice specifying the time 
and place of such hearing and stating its intent to revoke the Franchise.

11.5.1. At the designated public hearing, Franchisee shall be provided a 
fair opportunity for full participation, including the rights to be represented by legal counsel, to 
introduce relevant evidence, to require the production of evidence, to compel the relevant 
testimony of the officials, agents, employees or consultants of the LFA, to compel the testimony 
of other persons as permitted by law, and to question and/or cross examine witnesses. A 
complete verbatim record and transcript shall be made of such hearing.

11.5.2. Following the second public hearing, Franchisee shall be provided 
up to thirty (30) days to submit its proposed findings and conclusions to the LFA in writing and 
thereafter the LFA shall determine (i) whether an event of default has occurred under this 
Franchise; (ii) whether such event of default is excusable; and (iii) whether such event of default 
has been cured or will be cured by the Franchisee.  The LFA shall also determine whether it will 
revoke the Franchise based on the information presented, or, where applicable, grant additional 
time to the Franchisee to effect any cure.  If the LFA determines that it will revoke the Franchise, 
the LFA shall promptly provide Franchisee with a written determination setting forth the LFA’s 
reasoning for such revocation.  Franchisee may appeal such written determination of the LFA to 
an appropriate court, which shall, to the extent permitted under applicable law, have the power to 
review the decision of the LFA de novo.  Franchisee shall be entitled to such relief as the court 
finds appropriate.  Such appeal must be taken within sixty (60) days of Franchisee’s receipt of 
the written determination of the LFA.

11.5.3. The LFA may, at its sole discretion, take any lawful action that it 
deems appropriate to enforce the LFA’s rights under the Franchise in lieu of revocation of the 
Franchise.

11.6. Abandonment of Service: Franchisee shall not abandon any Cable Service 
or portion thereof without the LFA’s prior written consent as provided in the Cable Law.

12. MISCELLANEOUS PROVISIONS

12.1. Actions of Parties:  In any action by the LFA or Franchisee that is 
mandated or permitted under the terms hereof, such party shall act in a reasonable, expeditious, 
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and timely manner.  Furthermore, in any instance where approval or consent is required under 
the terms hereof, such approval or consent shall not be unreasonably withheld, delayed or 
conditioned.

12.2. Binding Acceptance:  This Agreement shall bind and benefit the parties 
hereto and their respective heirs, beneficiaries, administrators, executors, receivers, trustees, 
successors and assigns, and the promises and obligations herein shall survive the expiration date 
hereof.

12.3. Preemption: In the event that federal or state law, rules, or regulations 
preempt a provision or limit the enforceability of a provision of this Agreement, the provision 
shall be read to be preempted to the extent, and for the time, but only to the extent and for the 
time, required by law.  In the event such federal or state law, rule or regulation is subsequently 
repealed, rescinded, amended or otherwise changed so that the provision hereof that had been 
preempted is no longer preempted, such provision shall thereupon return to full force and effect, 
and shall thereafter be binding on the parties hereto, without the requirement of further action on 
the part of the LFA.

12.4. Force Majeure:  Franchisee shall not be held in default under, or in 
noncompliance with, the provisions of the Franchise, nor suffer any enforcement or penalty 
relating to noncompliance or default, where such noncompliance or alleged defaults occurred or 
were caused by a Force Majeure.

12.5. Notices: Unless otherwise expressly stated herein, notices required under 
the Franchise shall be mailed first class, postage prepaid, to the addressees below.  Each party 
may change its designee by providing written notice to the other party.

12.5.1. Notices to Franchisee shall be mailed to:

Verizon New York Inc.
Jack White, Senior Vice President and General Counsel
Verizon Telecom

 One Verizon Way
 Room VC43E010
 Basking Ridge, NJ 07920-1097

12.5.2. Notices to the LFA shall be mailed to:

Village Clerk
Village of Mill Neck
P.O. Box 351
Mill Neck, New York  11765
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12.5.3. with a copy to:

Peter B. Colgrove
Farrell Fritz, P.C.
1320 RexCorp Plaza
Uniondale, New York  11556

12.6. Entire Agreement:  This Franchise and the Exhibits hereto constitute the 
entire agreement between Franchisee and the LFA and they supersede all prior or 
contemporaneous agreements, representations or understandings (whether written or oral) of the 
parties regarding the subject matter hereof.  The LFA shall not subject the Franchisee to any 
local laws or parts of local laws that materially conflict with the provisions of this Agreement.

12.7. Amendments and Modifications:  Amendments and/or modifications to 
this Franchise shall be mutually agreed to in writing by the parties and subject to the approval of 
the NY PSC, pursuant to the Cable Law.

12.8. Captions: The captions and headings of articles and sections throughout 
this Agreement are intended solely to facilitate reading and reference to the articles, sections and 
provisions of this Agreement.  Such captions shall not affect the meaning or interpretation of this 
Agreement.

12.9. Severability:  With the exception of the “material provisions” of this 
Agreement, if any section, subsection, sub-subsection, sentence, paragraph, term, or provision 
hereof is determined to be illegal, invalid, or unconstitutional by any court of competent 
jurisdiction or by any state or federal regulatory authority having jurisdiction thereof, such 
determination shall have no effect on the validity of any other section, subsection, sub-
subsection, sentence, paragraph, term, or provision hereof, all of which will remain in full force 
and effect for the term of the Franchise.  For purposes of this Section 12.9, the term “material 
provision” or “material provisions” shall mean the terms set forth in Section 2.3 (Effective Date 
and Term), Article 3 (Provision of Cable Service), Subsection 4.2 (System Characteristics), 
Section 7.1 (Open Books and Records), and Article 9 (Transfer of Franchise).  

12.10. Recitals: The recitals set forth in this Agreement are incorporated into the 
body of this Agreement as if they had been originally set forth herein.

12.11. FTTP Network Transfer Prohibition:  Under no circumstance including, 
without limitation, upon expiration, revocation, termination, denial of renewal of the Franchise 
or any other action to forbid or disallow Franchisee from providing Cable Services, shall 
Franchisee or its assignees be required to sell any right, title, interest, use or control of any 
portion of Franchisee’s FTTP Network including, without limitation, the Cable System and any 
capacity used for Cable Service or otherwise, to the LFA or any third party. Franchisee shall not 
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be required to remove the FTTP Network or to relocate the FTTP Network or any portion thereof 
as a result of revocation, expiration, termination, denial of renewal or any other action to forbid 
or disallow Franchisee from providing Cable Services. This provision is not intended to 
contravene leased access requirements under Title VI or PEG requirements set out in this 
Agreement.

12.12. NY PSC Approval:  This Franchise is subject to the approval of the NY 
PSC.  Franchisee shall file an application for such approval with the NY PSC within sixty (60) 
days after the date hereof.  Franchisee shall also file any necessary notices with the FCC.

12.13. Rates and Charges:  The rates and charges for Cable Service provided 
pursuant to this Franchise shall be subject to regulation in accordance with federal law.

12.14. Publishing Information: LFA hereby requests that Franchisee omit 
publishing information specified in 47 C.F.R. § 76.952 from Subscriber bills.

12.15. Employment Practices: Franchisee will not refuse to hire, nor will it bar 
or discharge from employment, nor discriminate against any person in compensation or in terms, 
conditions, or privileges of employment because of age, race, creed, color, national origin, or 
sex.

12.16. Customer Service: Franchisee shall comply with the consumer protection 
and customer service standards set forth in Parts 890 and 896 of the NY PSC rules and 
regulations.

12.17. Identification of Franchisee’s Employees, Vehicles & Contractors:  The 
Franchisee shall require all Franchisee personnel, contractors, and subcontractors contacting 
Subscribers or potential Subscribers outside the office of the Franchisee to wear a clearly visible 
identification card bearing their name and photograph.

12.17.1. The Franchisee shall make reasonable efforts to account for 
all identification cards at all times.

12.17.2. The Franchisee shall require all Franchisee’s 
representatives to wear appropriate clothing while working at a Subscriber’s premises.

12.17.3. The Franchisee shall require that all service vehicles of the 
Franchisee and its contractors or subcontractors be clearly identified as such to the public.  The 
Franchisee shall require that all contractors and subcontractors working for the Franchisee shall 
have the contractor’s/subcontractor’s name plus marking (such as a magnetic door sign) 
indicating they are under contract to the Franchisee.



VILLAGE OF MILL NECK, NY FRANCHISE AGREEMENT

Page Number 23

12.18. LFA Official:  The Village Clerk is the LFA official that is responsible for 
the continuing administration of this Agreement.

12.19. No Waiver of LFA’s Rights: Notwithstanding anything to the contrary in 
this Agreement, no provision of this Agreement shall be construed as a waiver of the LFA’s 
rights under applicable federal and state law.

[The remainder of this page is intentionally left blank.]
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AGREED TO THIS _____ DAY OF _____________, 2007.

LFA:
_______________________________

By:  _______________________________
Title

Verizon New York Inc.

By:  _______________________________
Title

EXHIBITS

Exhibit A:  Municipal Buildings to be Provided Free Cable Service

Exhibit B:  Service Area

Exhibit C:  PEG Channels
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MUNICIPAL BUILDINGS TO BE PROVIDED FREE CABLE SERVICE

Village Hall
351 Frost Mill Road
Mill Neck, NY  11765

Village Garage
351 Frost Mill Road
Mill Neck, NY  11765
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EXHIBIT B

SERVICE AREA

The Service Area shall be the Franchise Area. A map of the Service Area is attached 
hereto.

The construction of the Franchisee’s FTTP Network has been completed to 
approximately 85% of the current households in the Franchise Area. At present, Franchisee’s 
anticipated schedule (with schedule dates measured from the month that the NY PSC issues the 
confirmation order approving this Franchise) calls for 85% deployment at 6 months, 88% 
deployment at 12 months, 91% deployment at 18 months, 94% deployment at 24 months, 95% 
deployment at 30 months, 96% deployment at 36 months, 97% deployment at 42 months, 98% 
deployment 48 months, 99% deployment at 54 months, 100% deployment at 60 months. This 
schedule is subject to further review and modification by the Franchisee consistent with Section 
895.5(b)(1) of the NY PSC rules and regulations; provided, however, that Franchisee shall 
provide notice to the LFA and the NY PSC of any material change in this schedule.
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EXHIBIT C

PEG CHANNELS

At this time, the LFA has not requested any PEG Channels.
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THIS CABLE FRANCHISE AGREEMENT (the “Franchise” or “Agreement”) is entered 
into by and between the Village of Mill Neck, a validly organized and existing political 
subdivision of the State of New York (the “Local Franchising Authority” or “LFA”) and Verizon 
New York Inc., a corporation duly organized under the applicable laws of the State of New York 
(the “Franchisee”).

WHEREAS, the LFA wishes to grant Franchisee a nonexclusive franchise to construct, 
install, maintain, extend and operate a cable system in the Franchise Area as designated in this 
Franchise;

WHEREAS, the LFA is a “franchising authority” in accordance with Title VI of the 
Communications Act, (see 47 U.S.C. §522(10)) and is authorized to grant one or more 
nonexclusive cable franchises pursuant to Article 11 of the New York Public Service Law, as 
amended, and Title 16, Chapter VIII, Parts 890.60 through 899, of the Official Compilation of 
Codes, Rules and Regulations of the State of New York, as amended;

WHEREAS, Franchisee is in the process of completing the upgrading of its existing 
telecommunications and information services network through the installation of a Fiber to the 
Premise Telecommunications Network (“FTTP Network”) in the Franchise Area which transmits 
the Non-Cable Services pursuant to authority granted by Section 27 of the New York 
Transportation Corporations Law, as amended, and Title II of the Communications Act, which 
Non-Cable Services are not subject to the Cable Law or Title VI of the Communications Act;

WHEREAS, the FTTP Network will occupy the Public Rights-of-Way within the LFA, 
and Franchisee desires to use portions of the FTTP Network to provide Cable Services (as 
hereinafter defined) in the Franchise Area;

WHEREAS, the LFA has identified the future cable-related needs and interests of the 
LFA and its community, has considered and approved the financial, technical and legal 
qualifications of Franchisee, and has determined that Franchisee’s plans for its Cable System are 
adequate and feasible in a full public proceeding affording due process to all parties;

WHEREAS, the LFA has found Franchisee to be financially, technically and legally 
qualified to operate the Cable System;

WHEREAS, the LFA has determined that in accordance with the provisions of the Cable 
Law, this Franchise substantially complies with NY PSC’s franchise standards and the grant of a 
nonexclusive franchise to Franchisee is consistent with the public interest; and

WHEREAS, the LFA and Franchisee have reached agreement on the terms and 
conditions set forth herein and the parties have agreed to be bound by those terms and 
conditions.

NOW, THEREFORE, in consideration of the LFA’s grant of a franchise to Franchisee, 
Franchisee’s promise to provide Cable Service to residents of the Franchise/Service Area of the 
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LFA pursuant to and consistent with the Cable Law (as hereinafter defined), pursuant to the 
terms and conditions set forth herein, the promises and undertakings herein, and other good and 
valuable consideration, the receipt and the adequacy of which are hereby acknowledged,

THE SIGNATORIES DO HEREBY AGREE AS FOLLOWS:

1. DEFINITIONS

Except as otherwise provided herein, the definitions and word usages set forth in the 
Cable Law are incorporated herein and shall apply in this Agreement. In addition, the following 
definitions shall apply:

1.1. Access Channel: A video Channel, which Franchisee shall make available 
to the LFA without charge for Public, Educational, or Governmental noncommercial use for the 
transmission of video programming as directed by the LFA.

1.2. Affiliate: Any Person who, directly or indirectly, owns or controls, is 
owned or controlled by, or is under common ownership or control with, the Franchisee.

1.3. Basic Service: Any service tier, which includes the retransmission of local 
television broadcast signals as well as the PEG Channels required by this Franchise.

1.4. Cable Law: Article 11 of the New York Public Service Law, as amended, 
and Title 16, Chapter VIII, Parts 890.60 through 899, of the Official Compilation of Codes, 
Rules and Regulations of the State of New York, as amended, to the extent authorized under and 
consistent with federal law.

1.5. Cable Service or Cable Services: Shall be defined herein as it is defined 
under Section 602 of the Communications Act, 47 U.S.C. § 522(6), as amended.

1.6. Cable System or System: Shall be defined herein as it is defined under 
Section 602 of the Communications Act, 47 U.S.C. § 522(7), as amended.

1.7. Channel: Shall be defined herein as it is defined under Section 602 of the 
Communications Act, 47 U.S.C. § 522(4), as amended.

1.8. Communications Act:  The Communications Act of 1934, as amended.

1.9. Control: The ability to exercise de facto or de jure control over day-to-
day policies and operations or the management of Franchisee’s affairs.

1.10. Educational Access Channel:  An Access Channel available for 
noncommercial use solely by local public schools and public school districts in the Franchise 
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Area and other not-for-profit educational institutions chartered or licensed by the New York 
State Department of Education or Board of Regents in the Franchise Area as specified by the 
LFA in Exhibit C to this Agreement.

1.11. FCC:  The United States Federal Communications Commission, or 
successor governmental entity thereto.

1.12. Force Majeure:  An event or events reasonably beyond the ability of 
Franchisee to anticipate and control.  This includes, but is not limited to, severe or unusual 
weather conditions, strikes, labor disturbances, disputes, war or act of war (whether an actual 
declaration of war is made or not), insurrection, riots, act of public enemy, incidences of 
terrorism, acts of vandalism, actions or inactions of any government instrumentality or public 
utility including condemnation, accidents for which the Franchisee is not primarily responsible, 
fire, flood, or other acts of God, or work delays caused by waiting for utility providers to service 
or monitor utility poles to which Franchisee’s FTTP Network is attached, and unavailability of 
materials and/or qualified labor to perform the work necessary.

1.13. Franchise Area:  The incorporated area (entire existing territorial limits) 
of the LFA and such additional areas as may be annexed or acquired.  

1.14. Franchisee: Verizon New York Inc. and its lawful and permitted 
successors, assigns and transferees.

1.15. Government Access Channel:  An Access Channel available for the sole 
noncommercial use of the LFA.

1.16. Gross Revenue: All revenue, as determined in accordance with generally 
accepted accounting principles, which is derived by Franchisee from the operation of the Cable 
System to provide Cable Service in the Service Area.

Gross Revenue includes, without limitation: all Subscriber and customer revenues earned 
or accrued net of bad debts including revenue for: (i) Basic Service; (ii) all fees charged to any 
Subscribers for any and all Cable Service provided by Franchisee over the Cable System in the 
Service Area, including without limitation Cable Service related program guides, the installation, 
disconnection or reconnection of Cable Service; revenues from late or delinquent charge fees; 
Cable Service related or repair calls; the provision of converters, remote controls, additional 
outlets and/or other Cable Service related Subscriber premises equipment, whether by lease or 
fee; (iii) video on demand and pay-per-view; (iv) revenues from the sale or lease of access 
channel(s) or channel capacity; (ivv) Franchise Fees imposed on Franchisee by the LFA that are 
passed through from Franchisee as a line item paid by Subscribers; and, (vvi) compensation 
received by Franchisee that is derived from the operation of Franchisee’s Cable System to 
provide Cable Service with respect to commissions that are paid to Franchisee as compensation 
for promotion or exhibition of any products or services on the Cable System, such as “home 
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shopping” or a similar channel, subject to the exceptions below.  Gross Revenue includes a pro 
rata portion of all revenue derived by Franchisee pursuant to compensation arrangements for 
advertising derived from the operation of Franchisee’s Cable System to provide Cable Service 
within the Service Area, subject to the exceptions below.  The allocation shall be based on the 
number of Subscribers in the Service Area divided by the total number of subscribers in relation 
to the relevant local, regional or national compensation arrangement.  Advertising commissions 
paid to third parties shall not be netted against advertising revenue included in Gross Revenue.

Gross Revenue shall not include: Revenues received by any Affiliate or other Person in 
exchange for supplying goods or services used by Franchisee to provide Cable Service over the 
Cable System; bad debts written off by Franchisee in the normal course of its business (provided, 
however, that bad debt recoveries shall be included in Gross Revenue during the period 
collected); refunds, rebates or discounts made to Subscribers or other third parties; any revenues 
classified, in whole or in part, as Non-Cable Services revenue under federal or state law 
including, without limitation, revenue received from Telecommunications Services; revenue 
received from Information Services, including, without limitation, Internet Access service, 
electronic mail service, electronic bulletin board service, or similar online computer services; 
charges made to the public for commercial or cable television that is used for two-way 
communication; and any other revenues attributed by Franchisee to Non-Cable Services in 
accordance with federal rules, regulations, standards or orders; any revenue of Franchisee or any 
other Person which is received directly from the sale of merchandise through any Cable Service 
distributed over the Cable System, however, that portion of such revenue which represents or can 
be attributed to a Subscriber fee or a payment for the use of the Cable System for the sale of such 
merchandise shall be included in Gross Revenue; the sale of Cable Services on the Cable System 
for resale in which the purchaser is required to collect cable Franchise Fees from purchaser’s 
customer; the sale of Cable Services to customers, which are exempt, as required or allowed by 
the LFA including, without limitation, the provision of Cable Services to public institutions as 
required or permitted herein; any tax of general applicability imposed upon Franchisee or upon 
Subscribers by a city, state, federal or any other governmental entity and required to be collected 
by Franchisee and remitted to the taxing entity (including, but not limited to, sales/use tax, gross 
receipts tax, excise tax, utility users tax, public service tax, communication taxes and non-cable 
franchise fees); any foregone revenue which Franchisee chooses not to receive in exchange for 
its provision of free or reduced cost cable or other communications services to any Person, 
including without limitation, employees of Franchisee and public institutions or other institutions 
designated in the Franchise (provided, however, that such foregone revenue which Franchisee 
chooses not to receive in exchange for trades, barters, services or other items of value shall be 
included in Gross Revenue); sales of capital assets or sales of surplus equipment; program launch 
fees, i.e., reimbursement by programmers to Franchisee of marketing costs incurred by 
Franchisee for the introduction of new programming; directory or Internet advertising revenue 
including, but not limited to, yellow page, white page, banner advertisement and electronic 
publishing; or any fees or charges collected from Subscribers or other third parties for any PEG 
Support Grant payments.  Should revenue from any service provided by Franchisee over the 



VILLAGE OF MILL NECK, NY FRANCHISE AGREEMENT

Page Number 5
WASH1\4924436.1

Cable System be classified as a Cable Service by a final determination or ruling of any 
agency or court having jurisdiction, after the exhaustion of all appeals related thereto, the 
LFA shall be entitled, after notification to Franchisee, to amend this Agreement in the 
manner prescribed under applicable state law or this Franchise to include revenue from 
Franchisee’s provision of such service as Gross Revenue, and Franchisee shall include 
revenue from such service as Gross Revenue on a going forward basis commencing with 
the next available billing cycle following the date of issuance of an order from the NY PSC 
approving such amendment.

1.17. Information Services:  Shall be defined herein as it is defined under 
Section 3 of the Communications Act, 47 U.S.C. §153(20), as amended.

1.18. Internet Access:  Dial-up or broadband access service that enables 
Subscribers to access the Internet.

1.19. Local Franchise Authority (LFA):  The Village of Mill Neck, New York, 
or the lawful successor, transferee, or assignee thereof.

1.20. Non-Cable Services: Any service that does not constitute the provision of 
Video Programming directly to multiple Subscribers in the Franchise Area including, but not 
limited to, Information Services and Telecommunications Services.

1.21. Normal Business Hours:  Those hours during which most similar 
businesses in the community are open to serve customers.  In all cases, “normal business hours” 
must include some evening hours at least one night per week and/or some weekend hours.

1.22. NY PSC: The New York Public Service Commission.

1.23. PEG:  Public, Educational, and Governmental.

1.24. Person:  An individual, partnership, association, joint stock company, 
trust, corporation, or governmental entity.

1.25. Public Access Channel:  An Access Channel available for noncommercial 
use solely by the residents in the Franchise Area on a first-come, first-served, nondiscriminatory 
basis.

1.26. Public Rights-of-Way:  The surface and the area across, in, over, along, 
upon and below the surface of the public streets, roads, bridges, sidewalks, lanes, courts, ways, 
alleys, and boulevards, including, public utility easements and public lands and waterways used 
as Public Rights-of-Way, as the same now or may thereafter exist, which are under the 
jurisdiction or control of the LFA.  Public Rights-of-Way do not include the airwaves above a 
right-of-way with regard to cellular or other nonwire communications or broadcast services.
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1.27. Service Area:  All portions of the Franchise Area where Cable Service is 
being offered as described in Exhibit B attached hereto. 

1.28. Subscriber:  A Person who lawfully receives Cable Service over the Cable 
System with Franchisee’s express permission.

1.29. Telecommunication Services: Shall be defined herein as it is defined 
under Section 3 of the Communications Act, 47 U.S.C. § 153(46), as amended.

1.30. Title VI:  Title VI of the Communications Act, Cable Communications, as 
amended.

1.31. Transfer of the Franchise:

1.31.1. Any transaction in which:

1.31.1.1. a fifty percent ownership or other interest in Franchisee 
is transferred, directly or indirectly, from one Person or group of Persons to another Person or 
group of Persons, so that Control of Franchisee is transferred; or

1.31.1.2. the rights held by Franchisee under the Franchise and 
the certificate of confirmation issued therefore by the NY PSC are transferred or assigned to 
another Person or group of Persons.

1.31.2. However, notwithstanding Sub-subsections 1.31.1.1 and 1.31.1.2 
above, a Transfer of the Franchise shall not include transfer of an ownership or other interest in 
Franchisee to the parent of Franchisee or to another Affiliate of Franchisee; transfer of an interest 
in the Franchise or the rights held by the Franchisee under the Franchise to the parent of 
Franchisee or to another Affiliate of Franchisee; any action which is the result of a merger of the 
parent of the Franchisee; or any action which is the result of a merger of another Affiliate of the 
Franchisee.

1.32. Video Programming: Shall be defined herein as it is defined under
Section 602 of the Communications Act, 47 U.S.C. § 522(20), as amended.

2. GRANT OF AUTHORITY; LIMITS AND RESERVATIONS

2.1. Grant of Authority:  Subject to the terms and conditions of this Agreement 
and the Cable Law, the LFA hereby grants the Franchisee the right to own, construct, operate 
and maintain a Cable System along the Public Rights-of-Way within the Franchise Area, in order 
to provide Cable Service.  No privilege or power of eminent domain is bestowed by this grant; 
nor is such a privilege or power bestowed by this Agreement.



VILLAGE OF MILL NECK, NY FRANCHISE AGREEMENT

Page Number 7
WASH1\4924436.1

2.2. The FTTP Network: Upon delivery of Cable Service, by subjecting 
Franchisee’s mixed-use facilities to the NY PSC’s minimum franchise standards and the LFA’s 
police power, the LFA has not been granted broad new authority over the construction, 
placement and operation of Franchisee’s mixed-use facilities; provided, however, that nothing 
herein shall be construed to limit any existing authority that the LFA may have with 
respect to the Franchisee’s mixed use facilities pursuant to Title II of the Communications 
Act, Section 27 of the Transportation Corporations Law, and lawful and applicable local 
laws, including any lawful right to compel relocation of such facilities in the event of road-
widenings and other adjustments to the Public Rights-of-Ways.

2.3. Effective Date and Term: This Franchise shall become effective on the 
date that the NY PSC issues a certificate of confirmation for this Franchise (the “Effective 
Date”), following its approval by the LFA’s governing authority authorized to grant franchises 
and its acceptance by the Franchisee.  The term of this Franchise shall be ten (10) years from the 
Effective Date unless the Franchise is earlier revoked as provided herein.  The Franchisee shall 
memorialize the Effective Date by notifying the LFA in writing of the same, which notification 
shall become a part of this Franchise.

2.4. Grant Not Exclusive: The Franchise and the rights granted herein to use 
and occupy the Public Rights-of-Way to provide Cable Services shall not be exclusive, and the 
LFA reserves the right to grant other franchises for similar uses or for other uses of the Public 
Rights-of-Way, or any portions thereof, to any Person, or to make any such use itself, at any time 
during the term of this Franchise.  AnySubject to the terms of Section 2.8 hereof, any such 
rights which are granted shall not adversely impact the authority as granted under this Franchise 
and shall not interfere with existing facilities of the Cable System or Franchisee’s FTTP 
Network.

2.5. Franchise Subject to Federal and State Law: Notwithstanding any 
provision to the contrary herein, this Franchise is subject to and shall be governed by all 
applicable provisions of federal and state law as it may be amended, including but not limited to 
the Communications Act.

2.6. No Waiver:

2.6.1. The failure of the LFA on one or more occasions to exercise a right 
under this Franchise, the Cable Law or other applicable state or federal law, or to require 
compliance or performance under this Franchise, shall not be deemed to constitute a waiver of 
such right or a waiver of compliance or performance of this Agreement, nor shall it excuse 
Franchisee from compliance or performance, unless such right or such compliance or 
performance has been specifically waived in writing.
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2.6.2. The failure of the Franchisee on one or more occasions to exercise 
a right under this Franchise, the Cable Law or other applicable state or federal law, or to require 
performance under this Franchise, shall not be deemed to constitute a waiver of such right or a 
waiver of performance of this Agreement, nor shall it excuse the LFA from performance, unless 
such right or such performance has been specifically waived in writing.

2.7. Construction of Agreement:

2.7.1. The provisions of this Franchise shall be liberally construed to 
effectuate their objectives.  

2.7.2. Nothing herein shall be construed to limit the scope or applicability 
of Section 625 of the Communications Act, 47 U.S.C. § 545, as amended.

2.8. Police Powers:  The LFA shall not enactsubject Franchisee to any local 
laws that are inconsistent with this Franchise, provided, however, that nothing in this Franchise 
shall be construed to prohibit the LFA’s reasonable, necessary and lawful exercise of the police 
powers of the LFA in a mannerits police powers, including, without limitation, in addition to 
the implementation and enforcement of the provisions of this Agreement and existing 
applicable laws and regulations, the enactment, adoption, implementation and enforcement 
of such additional laws and regulations as the LFA may deem necessary in the exercise of 
its police power; provided, however that such laws and regulations are reasonable and not 
materially in conflict with the privileges granted in this Franchise and consistent with all federal 
and state laws, regulations and orders.

2.9. Restoration of Municipal Property: Any municipal property damaged or 
destroyed shall be promptly repaired or replaced by the Franchisee and restored to 
serviceablepre-existing condition.

2.10. Restoration of Subscriber Premises:  The Franchisee shall ensure that 
Subscriber’s premises are restored to their pre-existing condition if damaged by the Franchisee’s 
employees or agents in any respect in connection with the installation, repair, or disconnection of 
Cable Service.

2.11. Level Playing Field:  In accordance with the requirements of Section 
895.3 of the PSC Rules, the parties hereto have determined that the terms of this Agreement, 
when compared against the terms of that certain agreement (the “Incumbent Agreement”), dated 
January 14, 1997, by and between the LFA and the incumbent cable operator, Cablevision 
Systems Long Island Corporation (“Cablevision”), does not contain economic or regulatory 
burdens, which, when taken as a whole, are greater or lesser than those burden placed upon 
Cablevision pursuant to the Incumbent Agreement.
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3. PROVISION OF CABLE SERVICE

3.1. Service Area:

3.1.1. Service Area:  Subject to the issuance of all necessary permits by 
the LFA, Franchisee shall offer Cable Service to significant numbers of Subscribers within 
residential areas of the Service Area and may make Cable Service available to businesses in the 
Service Area, within twelve (12) months and shall offer Cable Service to all residential areas of 
the Service Area within five (5) years, of the Effective Date of this Franchise, or, in both 
instances, such longer period as may be permitted by the Cable Law, except in accordance with 
NY PSC rules and regulations:  (A) for periods of Force Majeure; (B) for periods of delay caused 
by the LFA; (C) for periods of delay resulting from Franchisee’s inability to obtain authority to 
access rights-of-way in the Service Area; (D) in areas where developments or buildings are 
subject to claimed exclusive arrangements with other providers; (E) in areas, developments or 
buildings where Franchisee cannot gain access after good faith efforts; (F) in areas, 
developments or buildings where the provision of Cable Service is economically infeasible 
because such provision requires nonstandard facilities which are not available on a commercially 
reasonable basis; and, (G) in areas where the occupied residential household density does not 
meet the density and other requirements set forth in Sub-Subsection 3.1.1.1. and Section 3.2.

3.1.1.1. Density Requirement:  Franchisee shall make Cable 
Services available to residential dwelling units in all areas of the Service Area where the average 
density is equal to or greater than twenty-five (25) occupied residential dwelling units per mile as 
measured in strand footage from the nearest technically feasible point on the active FTTP 
Network trunk or feeder line.  Should, through new construction, an area within the Service Area 
meet the density requirements after the time stated for providing Cable Service as set forth in 
Subsection 3.1.1 respectively, Franchisee shall provide Cable Service to such area within twelve 
(12) months of receiving notice from the LFA that the density requirements have been met.

3.2. Availability of Cable Service:  Franchisee shall make Cable Service 
available to all residential dwelling units and may make Cable Service available to businesses 
within the Service Area in conformance with Section 3.1, and Franchisee shall not discriminate 
between or among any individuals in the availability of Cable Service or based upon the income 
in a local area.  In the areas in which Franchisee shall provide Cable Service, Franchisee shall be 
required to connect, at Franchisee’s expense, other than a standard installation charge, all 
residential dwelling units that are within two hundred fifty (250) aerial feet of trunk or feeder 
lines not otherwise already served by Franchisee’s FTTP Network.  Franchisee shall be allowed 
to recover, from a Subscriber that requests such connection, the actual costs incurred for 
residential dwelling unit connections that exceed two hundred fifty (250) feet or for underground 
connections or are in an area with a density of less than twenty-five (25) occupied residential 
dwelling units per mile and the actual costs incurred to connect any non-residential dwelling unit 
Subscriber, provided, however, that Franchisee may seek a waiver of any requirement that it 
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extend service to any party requesting the same in an area with a density of less than 25 occupied 
residential dwelling units per mile if such would not be possible within the limitations of 
economic feasibility. Such actual costs shall be submitted to said Subscriber in writing before 
installation is begun.

3.3. Cable Service to Public Buildings:  Subject to Section 3.1, Franchisee 
shall provide, without charge within the Service Area, one service outlet activated for Basic 
Service to each public school and public library, and such other buildings used for municipal 
purposes as may be designated by the LFA as provided in Exhibit A attached hereto; provided, 
however, that if it is necessary to extend Franchisee’s trunk or feeder lines more than five 
hundred (500) feet solely to provide service to any such school or public building, the LFA shall 
have the option either of paying Franchisee’s direct costs for such extension in excess of five 
hundred (500) feet, or of releasing Franchisee from the obligation to provide service to such 
school or public building.  For underground installations, Franchisee shall charge the recipient 
the actual cost.  Furthermore, Franchisee shall be permitted to recover, from any school or public 
building owner entitled to free service, the direct cost of installing, when requested to do so, 
more than one outlet, or concealed inside wiring, or a service outlet requiring more than five
hundred (500) feet of drop cable; provided, however, that Franchisee shall not charge for the 
provision of Basic Service to the additional service outlets once installed.  Cable Service may not 
be resold or otherwise used in contravention of Franchisee’s rights with third parties respecting 
programming.  Equipment provided by Franchisee, if any, shall be replaced at retail rates if lost, 
stolen or damaged.

3.4. Contribution in Aid:  Notwithstanding the foregoing, Franchisee shall 
comply at all times, at a minimum, with the requirements of Section 895.5 of NY PSC rules and 
regulations.

4. SYSTEM FACILITIES

4.1. Quality of Materials and Work: Franchisee shall construct and maintain its 
System using materials of good and durable quality, and all work involved in the construction, 
installation, maintenance and repair of the Cable System shall be performed in a safe, thorough 
and reliable manner.

4.2. System Characteristics: During the term hereof Franchisee’s Cable 
System shall meet or exceed the following requirements:

4.2.1. The System shall be designed and operated with an initial analog 
and digital carrier passband between 50 and 860 MHz and shall provide for a minimum channel 
capacity of not less than 77 channels on the Effective Date. 

4.2.2. The System shall be designed to be an active two-way plant for 
subscriber interaction, if any, required for the selection or use of Cable Service.
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4.3. Interconnection: The Franchisee shall design its Cable System so that it 
may be interconnected with other cable systems in the Franchise Area. Interconnection of 
systems may be made by direct cable connection, microwave link, satellite, or other appropriate 
methods.

4.4. Emergency Alert System:  Franchisee shall comply with the Emergency 
Alert System ("EAS") requirements of the FCC and the State of New York, including the NY 
PSC’s rules and regulations and the current New York EAS Plan, in order that emergency 
messages may  be distributed over the System.

4.5. Parental Control:  Upon request by any Subscriber, and where 
technologically feasible, the Franchisee shall provide such requesting Subscriber with a 
parental control device.  Such device will, at a minimum, offer as an option that a Person 
ordering programming must provide a personal identification number or other means 
provided by the Franchisee only to a Subscriber.  Provided, however, that the Franchisee 
shall bear no responsibility for the exercise of parental controls and shall incur no liability 
for any Subscriber’s or viewer’s exercise or failure to exercise such controls.

5. PEG SERVICES

5.1. PEG Set Aside

5.1.1. In order to ensure universal availability of public, educational and 
government programming, Franchisee shall provide capacity on its Basic Service Tier for up to 
one (1) dedicated Public Access Channel, one (1) dedicated Educational Access Channel, and up 
to one (1)  dedicated Government Access Channel (collectively, “PEG Channels”).

5.1.2. The programming to be carried on each of the PEG Channels set 
aside by Franchisee is reflected in Exhibit C attached hereto. The LFA hereby authorizes 
Franchisee to transmit such programming within and without LFA jurisdictional boundaries.
Franchisee specifically reserves the right to make or change channel assignments in its sole 
discretion.  If a PEG Channel provided under this Article is not being utilized by the LFA, 
Franchisee may utilize such PEG Channel, in its sole discretion, until such time as the LFA 
elects to utilize the PEG Channel for its intended purpose.  In the event that the LFA determines 
to use PEG capacity, the LFA shall provide Franchisee with prior written notice of such request 
in accordance with NY PSC rules and regulations.

5.1.3. Franchisee shall provide the technical ability to play back pre-
recorded programming provided to Franchisee consistent with this Section.  Franchisee shall 
transmit programming consistent with the dedicated uses of PEG Access channels.  Franchisee
shall comply at all times with the requirements of Section 895.4 of the NY PSC rules and 
regulations.
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5.2. PEG Support Grant:

5.2.1. The Franchisee shall pay a grant to the LFA (“PEG Support 
Grant”) in the amount of five thousand dollars ($5,000), which shall be payable within sixty (60) 
days of the Effective Date.

5.2.2. The PEG Support Grant shall be used by the LFA in a manner 
consistent with applicable federal and state laws, rules, and regulations.

5.3. Indemnity for PEG.  The LFA shall require all local producers and users of 
any of the PEG facilities or Channels to agree in writing to authorize Franchisee to transmit 
programming consistent with this Agreement and to defend and hold harmless Franchisee and 
the LFA from and against any and all liability or other injury, including the reasonable cost of 
defending claims or litigation, arising from or in connection with claims for failure to comply 
with applicable federal laws, rules, regulations or other requirements of local, state or federal 
authorities; for claims of libel, slander, invasion of privacy, or the infringement of common law 
or statutory copyright; for unauthorized use of any trademark, trade name or service mark; for 
breach of contractual or other obligations owing to third parties by the producer or user; and for 
any other injury or damage in law or equity, which result from the use of a PEG facility or 
Channel.  The LFA shall establish rules and regulations for use of PEG facilities, consistent with, 
and as required by, 47 U.S.C. §531.

5.4. Recovery of Costs. To the extent permitted by federal law, the Franchisee 
shall be allowed to recover the costs of a PEG Support Grant or any other costs arising from the 
provision of PEG services from Subscribers and to include such costs as a separately billed line 
item on each Subscriber’s bill. Without limiting the forgoing, if allowed under state and federal 
laws, Franchisee may externalize, line-item, or otherwise pass-through interconnection and any 
franchise-related costs to Subscribers.  

6. FRANCHISE FEES

6.1. Payment to LFA: Franchisee shall pay to the LFA a Franchise Fee of five 
percent (5%) of annual Gross Revenue (the “Franchise Fee”).  In accordance with Title VI, the 
twelve (12) month period applicable under the Franchise for the computation of the Franchise 
Fee shall be a calendar year.  Such payments shall be made no later than forty-five (45) days 
following the end of each calendar quarter.  Franchisee shall be allowed to submit or correct any 
payments that were incorrectly omitted, and shall be refunded any payments that were 
incorrectly submitted, in connection with the quarterly Franchise Fee remittances within ninety 
(90) days following the close of the calendar year for which such payments were applicable.

6.2. Supporting Information: Each Franchise Fee payment shall be 
accompanied by a brief report prepared by a representative of Franchisee showing the basis for 
the computation.
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6.3. Audit: Subject to the confidentiality requirements set forth in Section 7.1 
of this Franchise and the LFA’s imposition of comparable obligations to those contained in this 
Section 6.3 on all cable service providers in the Service Area, Franchisee shall be responsible for 
making available to the LFA for inspection and audit, all records necessary to confirm the 
accurate payment of Franchise Fees, whether the records are held by the Franchisee, an Affiliate, 
or any other entity that collects or receives funds related to the Franchisee’s Cable Services 
operation in the LFA subject to the payment of Franchise Fees under this Agreement, including, 
by way of illustration and not limitation, any entity that sells advertising on the Franchisee’s 
behalf.  Franchisee shall maintain such records for six (6) years, provided that, if the LFA 
commences an audit within that six (6) year period, Franchisee shall continue to maintain such 
records for the duration of any audit in progress at the end of that six (6) year period.  The LFA 
shall conduct all audits expeditiously, and neither the LFA nor Franchisee shall unreasonably 
delay the completion of an audit. The LFA’s audit expenses shall be borne by the LFA unless 
the audit determines that the payment to the LFA should be increased by five percent (5%) or 
more in the audited period, in which case the reasonable and customary costs of the audit, 
together with any additional amounts due to the LFA as a result of such audit, shall be paid by 
Franchisee to the LFA within sixty (60) days following written notice to Franchisee by the LFA 
of the underpayment, which notice shall include a copy of the audit report; provided, however, 
that Franchisee’s obligation to pay or reimburse the LFA’s audit expenses shall not exceed an 
aggregate of four thousand dollars ($4,000).  If re-computation results in additional revenue to be 
paid to the LFA, such amount shall be subject to interest charges computed from the due date, at 
the then-current rate set forth in Section 5004 of the New York Civil Practice Law and Rules  per 
annum during the period such unpaid amount is owed.  If the audit determines that there has been 
an overpayment by Franchisee, the Franchisee may credit any overpayment against its next 
quarterly payment.  Said audit shall be conducted by an independent third party and no auditor so 
employed by the LFA shall be compensated on a success based formula, e.g., payment based on 
a percentage of an underpayment, if any.  The LFA shall not conduct an audit more frequently 
than once every three (3) years.

6.4. Limitation on Franchise Fee Actions:  The parties agree that the period of 
limitation for recovery of any Franchise Fee payable hereunder shall be six (6) years from the 
date on which payment by Franchisee is due, but cannot exceed the date of records retention 
reflected in Section 7.

6.5. Bundled Services:  If Cable Services subject to the Franchise Fee required 
under this Article 6 are provided to Subscribers in conjunction with Non-Cable Services, the 
Franchise Fee shall be applied only to the value of the Cable Services, as reflected on the books 
and records of Franchisee in accordance with FCC or state public utility regulatory commission 
rules, regulations, standards or orders.
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7. REPORTS AND RECORDS

7.1. Open Books and Records:  Upon reasonable written notice to the 
Franchisee and with no less than thirty (30) business days written notice to the Franchisee, the 
LFA shall have the right to inspect Franchisee’s books and records pertaining to Franchisee’s 
provision of Cable Service in the Franchise Area at any time during Normal Business Hours and 
on a nondisruptive basis, as are reasonably necessary to ensure compliance with the terms of this 
Franchise.  Such notice shall specifically reference the section or subsection of the Franchise 
which is under review, so that Franchisee may organize the necessary books and records for 
appropriate access by the LFA.  Franchisee shall not be required to maintain any books and 
records for Franchise compliance purposes longer than six (6) years.  Notwithstanding anything 
to the contrary set forth herein, Franchisee shall not be required to disclose information that it 
reasonably deems to be proprietary or confidential in nature, nor disclose any of its or an 
Affiliate’s books and records not relating to the provision of Cable Service in the Service Area.  
The LFA shall treat any information disclosed by Franchisee as confidential and shall only 
disclose it to employees, representatives, and agents thereof who have a need to know, or in 
order to enforce the provisions hereof.  Franchisee shall not be required to provide Subscriber 
information in violation of Section 631 of the Communications Act, 47 U.S.C. §551.

7.2. Records Required:  Franchisee shall at all times maintain:

7.2.1. Records of all written complaints for a period of threesix (36) 
years after receipt by Franchisee.  The term “complaint” as used herein refers to complaints 
about any aspect of the Cable System or Franchisee’s cable operations, including, without 
limitation, complaints about employee courtesy.  Complaints recorded will not be limited to 
complaints requiring an employee service call;

7.2.2. Records of outages for a period of threesix (36) years after 
occurrence, indicating date, duration, area, and the number of Subscribers affected, type of 
outage, and cause;

7.2.3. Records of service calls for repair and maintenance for a period of 
threesix (36) years after resolution by Franchisee, indicating the date and time service was 
required, the date of acknowledgment and date and time service was scheduled (if it was 
scheduled), and the date and time service was provided, and (if different) the date and time the 
problem was resolved;

7.2.4. Records of installation/reconnection and requests for service 
extension for a period of threesix (36) years after the request was fulfilled by Franchisee, 
indicating the date of request, date of acknowledgment, and the date and time service was 
extended; and



VILLAGE OF MILL NECK, NY FRANCHISE AGREEMENT

Page Number 15
WASH1\4924436.1

7.2.5. A map showing the area of coverage for the provisioning of Cable 
Services and estimated timetable to commence providing Cable Service.

7.3. System-Wide Statistics: Any valid reporting requirement in the Franchise 
may be satisfied with system-wide statistics, except those related to Franchise Fees and 
consumer complaints

7.4. Performance Review:  The LFA may, at its discretion but not more 
than once per twelve-month period, hold an informal performance evaluation session (the 
“Performance Review”) that is not open to the public to review Franchisee’s compliance 
with the terms and conditions of this Franchise.  The information disclosed to the LFA by 
the Franchisee at the Performance Review shall be treated by the LFA as confidential.  The 
LFA shall provide Franchisee with at least thirty (30) days prior written notice of the 
Performance Review to be held at a mutually agreeable time. Franchisee shall have the 
opportunity to participate in and be heard at the Performance Review.  Within thirty (30) 
days after the conclusion of the Performance Review, the LFA shall provide Franchisee 
written documentation (the “Performance Review Report”) setting forth its determinations 
regarding Franchisee’s compliance with the terms and conditions of this Franchise.  The 
Performance Review Report shall not contain any confidential information disclosed by the 
Franchisee during the Performance Review.

8. INSURANCE AND INDEMNIFICATION

8.1. Insurance:

8.1.1. Franchisee shall maintain in full force and effect, at its own cost 
and expense, during the Franchise Term, the following insurance coverage:

8.1.1.1. Commercial General Liability Insurance in the amount 
of one million dollars ($1,000,000) combined single limit for property damage and bodily injury.  
Such insurance shall cover the construction, operation and maintenance of the Cable System, and 
the conduct of Franchisee’s Cable Service business in the LFA.

8.1.1.2. Automobile Liability Insurance in the amount of one 
million dollars ($1,000,000) combined single limit for bodily injury and property damage 
coverage.

8.1.1.3. Workers’ Compensation Insurance meeting all legal 
requirements of the State of New York.

8.1.1.4. Employers’ Liability Insurance in the following 
amounts:  (A) Bodily Injury by Accident:  $100,000; and (B) Bodily Injury by Disease:  
$100,000 employee limit; $500,000 policy limit.
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8.1.1.5. Excess liability or umbrella coverage of not less than ten 
million dollars ($10,000,000).

8.1.2. The LFA shall be designated as an additional insured under each of 
the insurance policies required in this Article 8 except Worker’s Compensation Insurance, 
Employer’s Liability Insurance, and excess liability or umbrella coverage.

8.1.3. Each of the required insurance policies shall be noncancellable 
except upon thirty (30) days prior written notice to the LFA.  Franchisee shall not cancel any 
required insurance policy without submitting documentation to the LFA verifying that the 
Franchisee has obtained alternative insurance in conformance with this Agreement.

8.1.4. Each of the required insurance policies shall be with sureties 
qualified to do business in the State of New York, with an A- or better rating for financial 
condition and financial performance by Best’s Key Rating Guide, Property/Casualty Edition.

8.1.5. Upon written request, Franchisee shall deliver to the LFA 
Certificates of Insurance showing evidence of the required coverage.

8.2. Indemnification:

8.2.1. Franchisee agrees to indemnify the LFA, its officers, agents, 
boards, elected officials, authorized representatives and employees for, and hold it harmless 
from, all liability, damage, cost or expense arising from claims of injury to persons or damage to 
property occasioned by reason of any conduct undertaken pursuant to the Franchise, or by reason 
of any suit or claim for royalties, programming license fees, or infringement of patent rights 
arising out of Franchisee’s provision of Cable Services over the Cable System other than PEG 
facilities and Channels as provided in Section 5.2, provided that the LFA shall give Franchisee 
written notice of the LFA’s request for indemnification within ten (10) days of receipt of a claim 
or action pursuant to this subsection.  Notwithstanding the foregoing, Franchisee shall not 
indemnify the LFA for any damages, liability or claims resulting from the willful misconduct or 
negligence of the LFA, its officers, agents, employees, attorneys, consultants, independent 
contractors or third parties or for any activity or function conducted by any Person other than 
Franchisee in connection with PEG Access or EAS.  

8.2.2. With respect to Franchisee’s indemnity obligations set forth in 
subsection 8.2.1, Franchisee shall provide the defense of any claims brought against the LFA by 
selecting counsel of Franchisee’s choice to defend the claim, subject to the consent of the LFA, 
which shall not be unreasonably withheld.  Nothing herein shall be deemed to prevent the LFA 
from cooperating with the Franchisee and participating in the defense of any litigation by its own 
counsel at its own cost and expense, provided however, that after consultation with the LFA, 
Franchisee shall have the right to defend, settle or compromise any claim or action arising 
hereunder, and Franchisee shall have the authority to decide the appropriateness and the amount 
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of any such settlement.  In the event that the terms of any such proposed settlement includes the 
release of the LFA and the LFA does not consent to the terms of any such settlement or 
compromise, Franchisee shall not settle the claim or action but its obligation to indemnify the 
LFA shall in no event exceed the amount of such settlement.

8.2.3. The LFA shall be responsible for its own acts of willful 
misconduct, negligence, or breach, subject to any and all defenses and limitations of liability 
provided by law.  The Franchisee shall not be required to indemnify the LFA for acts of the LFA 
which constitute willful misconduct or negligence on the part of the LFA, its officers, 
employees, agents, attorneys, consultants, independent contractors or third parties.

9. TRANSFER OF FRANCHISE

9.1. Transfer:  Subject to Section 617 of the Communications Act, 47 U.S.C. § 
537, as amended, no Transfer of the Franchise shall occur without the prior consent of the LFA, 
provided that such consent shall not be unreasonably withheld, delayed or conditioned.  In 
considering an application for the Transfer of the Franchise, the LFA may consider the 
applicant’s:  (i) technical ability; (ii) financial ability; (iii) good character; and (iv) other 
qualifications necessary to continue to operate the Cable System consistent with the terms of the 
Franchise.  No such consent shall be required, however, for a transfer in trust, by mortgage, by 
other hypothecation, by assignment of any rights, title, or interest of the Franchisee in the 
Franchise or Cable System in order to secure indebtedness, or for transactions otherwise 
excluded under Section 1.31 above.

10. RENEWAL OF FRANCHISE

10.1. Governing Law:  The LFA and Franchisee agree that any proceedings 
undertaken by the LFA that relate to the renewal of this Franchise shall be governed by and 
comply with the provisions of Section 12.11 below, the Cable Law and Section 626 of the 
Communications Act, 47 U.S.C. § 546, as amended.

10.2. Needs Assessment:  In addition to the procedures set forth in Section 626 
of the Communications Act, the LFA shall notify Franchisee of all of its assessments regarding 
the identity of future cable-related community needs and interests, as well as the past 
performance of Franchisee under the then current Franchise term.  Such assessments shall be 
provided to Franchisee by the LFA within ten (10) business days of the completion of the 
assessments so that Franchisee will have adequate time to submit a proposal under 47 U.S.C. § 
546 and complete renewal of the Franchise prior to expiration of its term.

10.3. Informal Negotiations:  Notwithstanding anything to the contrary set forth 
herein, Franchisee and the LFA agree that at any time during the term of the then current 
Franchise, while affording the public appropriate notice and opportunity to comment, the LFA 
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and Franchisee may agree to undertake and finalize informal negotiations regarding renewal of 
the then current Franchise and the LFA may grant a renewal thereof.

10.4. Consistent Terms:  Franchisee and the LFA consider the terms set forth in 
this Article 10 to be consistent with the express provisions of 47 U.S.C. § 546 and the Cable 
Law.

11. ENFORCEMENT AND TERMINATION OF FRANCHISE

11.1. Notice of Violation:  If at any time the LFA believes that Franchisee has 
not complied with the terms of the Franchise, the LFA shall informally discuss the matter with 
Franchisee.  If these discussions do not lead to resolution of the problem in a reasonable time, the 
LFA shall then notify Franchisee in writing of the exact nature of the alleged noncompliance in a 
reasonable time (for purposes of this Article, the “Noncompliance Notice”).

11.2. Franchisee’s Right to Cure or Respond: Franchisee shall have sixty (60) 
days from receipt of the Noncompliance Notice to: (i) respond to the LFA, if Franchisee contests 
(in whole or in part) the assertion of noncompliance; (ii) cure such noncompliance; or (iii) in the 
event that, by its nature, such noncompliance cannot be cured within such sixty (60) day period, 
initiate reasonable steps to remedy such noncompliance and notify the LFA of the steps being 
taken and the date by which Franchisee projects that it will complete cure of such 
noncompliance.  Upon cure of any noncompliance, the LFA shall provide written confirmation 
that such cure has been effected.

11.3. Public Hearing:  The LFA shall schedule a public hearing if the LFA 
seeks to continue its investigation into the alleged noncompliance (i) if Franchisee fails to 
respond to the Noncompliance Notice pursuant to the procedures required by this Article, or (ii) 
if Franchisee has not remedied the alleged noncompliance within sixty (60) days or the date 
projected pursuant to Section 11.2(iii) above.  The LFA shall provide Franchisee at least sixty 
(60) business days prior written notice of such public hearing, which will specify the time, place 
and purpose of such public hearing, and provide Franchisee the opportunity to be heard.

11.4. Enforcement:  Subject to Section 12.11 below and applicable federal and 
state law, in the event the LFA, after the public hearing set forth in Section 11.3, determines that 
Franchisee is in default of any provision of this Franchise, the LFA may:

11.4.1. Seek specific performance of any provision, which reasonably 
lends itself to such remedy, as an alternative to damages; or

11.4.2. Commence an action at law for monetary damages or seek other 
equitable relief; or
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11.4.3. In the case of a substantial noncompliance with a material 
provision of this Franchise, seek to revoke the Franchise in accordance with Section 11.5.

11.5. Revocation:  Should the LFA seek to revoke this Franchise after following 
the procedures set forth above in this Article, including the public hearing described in Section 
11.3, the LFA shall give written notice to Franchisee of such intent.  The notice shall set forth the 
specific nature of the noncompliance.  The Franchisee shall have ninety (90) days from receipt of 
such notice to object in writing and to state its reasons for such objection.  In the event the LFA 
has not received a satisfactory response from Franchisee, it may then seek termination of the 
Franchise at a second public hearing.  The LFA shall cause to be served upon the Franchisee, at 
least thirty (30) business days prior to such public hearing, a written notice specifying the time 
and place of such hearing and stating its intent to revoke the Franchise.

11.5.1. At the designated public hearing, Franchisee shall be provided a 
fair opportunity for full participation, including the rights to be represented by legal counsel, to 
introduce relevant evidence, to require the production of evidence, to compel the relevant 
testimony of the officials, agents, employees or consultants of the LFA, to compel the testimony 
of other persons as permitted by law, and to question and/or cross examine witnesses.  A 
complete verbatim record and transcript shall be made of such hearing.

11.5.2. Following the second public hearing, Franchisee shall be provided 
up to thirty (30) days to submit its proposed findings and conclusions to the LFA in writing and 
thereafter the LFA shall determine (i) whether an event of default has occurred under this 
Franchise; (ii) whether such event of default is excusable; and (iii) whether such event of default 
has been cured or will be cured by the Franchisee.  The LFA shall also determine whether it will 
revoke the Franchise based on the information presented, or, where applicable, grant additional 
time to the Franchisee to effect any cure.  If the LFA determines that it will revoke the Franchise, 
the LFA shall promptly provide Franchisee with a written determination setting forth the LFA’s 
reasoning for such revocation.  Franchisee may appeal such written determination of the LFA to 
an appropriate court, which shall, to the extent permitted under applicable law, have the power to 
review the decision of the LFA de novo.  Franchisee shall be entitled to such relief as the court 
finds appropriate.  Such appeal must be taken within sixty (60) days of Franchisee’s receipt of 
the written determination of the LFA.

11.5.3. The LFA may, at its sole discretion, take any lawful action that it 
deems appropriate to enforce the LFA’s rights under the Franchise in lieu of revocation of the 
Franchise.

11.6. Abandonment of Service: Franchisee shall not abandon any Cable Service 
or portion thereof without the LFA’s prior written consent as provided in the Cable Law.
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12. MISCELLANEOUS PROVISIONS

12.1. Actions of Parties:  In any action by the LFA or Franchisee that is 
mandated or permitted under the terms hereof, such party shall act in a reasonable, expeditious, 
and timely manner.  Furthermore, in any instance where approval or consent is required under 
the terms hereof, such approval or consent shall not be unreasonably withheld, delayed or 
conditioned.

12.2. Binding Acceptance:  This Agreement shall bind and benefit the parties 
hereto and their respective heirs, beneficiaries, administrators, executors, receivers, trustees, 
successors and assigns, and the promises and obligations herein shall survive the expiration date 
hereof.

12.3. Preemption: In the event that federal or state law, rules, or regulations 
preempt a provision or limit the enforceability of a provision of this Agreement, the provision 
shall be read to be preempted to the extent, and for the time, but only to the extent and for the 
time, required by law.  In the event such federal or state law, rule or regulation is subsequently 
repealed, rescinded, amended or otherwise changed so that the provision hereof that had been 
preempted is no longer preempted, such provision shall thereupon return to full force and effect, 
and shall thereafter be binding on the parties hereto, without the requirement of further action on 
the part of the LFA.

12.4. Force Majeure:  Franchisee shall not be held in default under, or in 
noncompliance with, the provisions of the Franchise, nor suffer any enforcement or penalty 
relating to noncompliance or default, where such noncompliance or alleged defaults occurred or 
were caused by a Force Majeure.

12.4.1. Furthermore, the parties hereby agree that it is not the LFA’s 
intention to subject Franchisee to penalties, fines, forfeitures or revocation of the Franchise for 
violations of the Franchise where the violation was a good faith error that resulted in no or 
minimal negative impact on Subscribers, or where strict performance would result in practical 
difficulties and hardship being placed upon Franchisee that outweigh the benefit to be derived by 
the LFA and/or Subscribers.

12.5. Notices: Unless otherwise expressly stated herein, notices required under 
the Franchise shall be mailed first class, postage prepaid, to the addressees below.  Each party 
may change its designee by providing written notice to the other party.
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12.5.1. Notices to Franchisee shall be mailed to:

Verizon New York Inc.
Jack White, Senior Vice President and General Counsel
Verizon Telecom

 One Verizon Way
 Room VC43E010
 Basking Ridge, NJ 07920-1097

12.5.2. Notices to the LFA shall be mailed to:

Village Clerk
Village of Mill Neck
P.O. Box 351
Mill Neck, New York  11765

12.5.3. with a copy to:

Peter B. Colgrove
Farrell Fritz, P.C.
1320 RexCorp Plaza
Uniondale, New York  11556

12.6. Entire Agreement:  This Franchise and the Exhibits hereto constitute the 
entire agreement between Franchisee and the LFA and they supersede all prior or 
contemporaneous agreements, representations or understandings (whether written or oral) of the 
parties regarding the subject matter hereof.  AnyThe LFA shall not subject the Franchisee to 
any local laws or parts of local laws that materially conflict with the provisions of this 
Agreement are superseded by this Agreement. 

12.7. Amendments and Modifications:  Amendments and/or modifications to 
this Franchise shall be mutually agreed to in writing by the parties and subject to the approval of 
the NY PSC, pursuant to the Cable Law.

12.8. Captions: The captions and headings of articles and sections throughout 
this Agreement are intended solely to facilitate reading and reference to the articles, sections and 
provisions of this Agreement.  Such captions shall not affect the meaning or interpretation of this 
Agreement.
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12.9. Severability:  With the exception of the “material provisions” of this 
Agreement, if any section, subsection, sub-subsection, sentence, paragraph, term, or provision 
hereof is determined to be illegal, invalid, or unconstitutional by any court of competent 
jurisdiction or by any state or federal regulatory authority having jurisdiction thereof, such 
determination shall have no effect on the validity of any other section, subsection, sub-
subsection, sentence, paragraph, term, or provision hereof, all of which will remain in full force 
and effect for the term of the Franchise.  For purposes of this Section 12.9, the term “material 
provision” or “material provisions” shall mean the terms set forth in Section 2.3 (Effective Date 
and Term), Article 3 (Provision of Cable Service), Subsection 4.2 (System Characteristics), 
Section 7.1 (Open Books and Records), and Article 9 (Transfer of Franchise).  

12.10. Recitals: The recitals set forth in this Agreement are incorporated into the 
body of this Agreement as if they had been originally set forth herein.

12.11. FTTP Network Transfer Prohibition:  Under no circumstance including, 
without limitation, upon expiration, revocation, termination, denial of renewal of the Franchise 
or any other action to forbid or disallow Franchisee from providing Cable Services, shall 
Franchisee or its assignees be required to sell any right, title, interest, use or control of any 
portion of Franchisee’s FTTP Network including, without limitation, the Cable System and any 
capacity used for Cable Service or otherwise, to the LFA or any third party. Franchisee shall not 
be required to remove the FTTP Network or to relocate the FTTP Network or any portion thereof 
as a result of revocation, expiration, termination, denial of renewal or any other action to forbid 
or disallow Franchisee from providing Cable Services. This provision is not intended to 
contravene leased access requirements under Title VI or PEG requirements set out in this 
Agreement.

12.12. NY PSC Approval:  This Franchise is subject to the approval of the NY 
PSC.  Franchisee shall file an application for such approval with the NY PSC within sixty (60) 
days after the date hereof.  Franchisee shall also file any necessary notices with the FCC.

12.13. Rates and Charges:  The rates and charges for Cable Service provided 
pursuant to this Franchise shall be subject to regulation in accordance with federal law.

12.14. Publishing Information: LFA hereby requests that Franchisee omit 
publishing information specified in 47 C.F.R. § 76.952 from Subscriber bills.

12.15. Employment Practices: Franchisee will not refuse to hire, nor will it bar 
or discharge from employment, nor discriminate against any person in compensation or in terms, 
conditions, or privileges of employment because of age, race, creed, color, national origin, or 
sex.
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12.16. Customer Service: Franchisee shall comply with the consumer protection 
and customer service standards set forth in Parts 890 and 896 of the NY PSC rules and 
regulations.

12.17. Identification of Franchisee’s Employees, Vehicles & Contractors:  The 
Franchisee shall require all Franchisee personnel, contractors, and subcontractors contacting 
Subscribers or potential Subscribers outside the office of the Franchisee to wear a clearly visible 
identification card bearing their name and photograph.

12.17.1. The Franchisee shall make reasonable efforts to account for 
all identification cards at all times.

12.17.2. The Franchisee shall require all Franchisee’s 
representatives to wear appropriate clothing while working at a Subscriber’s premises.

12.17.3. The Franchisee shall require that all service vehicles of the 
Franchisee and its contractors or subcontractors be clearly identified as such to the public.  The 
Franchisee shall require that all contractors and subcontractors working for the Franchisee shall 
have the contractor’s/subcontractor’s name plus marking (such as a magnetic door sign) 
indicating they are under contract to the Franchisee.

12.18. LFA Official:  The Village Clerk is the LFA official that is responsible for 
the continuing administration of this Agreement.

12.19. No Waiver of LFA’s Rights: Notwithstanding anything to the contrary in 
this Agreement, no provision of this Agreement shall be construed as a waiver of the LFA’s 
rights under applicable federal and state law.

[The remainder of this page is intentionally left blank.]
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AGREED TO THIS _____ DAY OF _____________, 2007.

LFA:
_______________________________

By:  _______________________________
[Title]

Verizon New York Inc.

By:  _______________________________
[Title]

EXHIBITS

Exhibit A:  Municipal Buildings to be Provided Free Cable Service
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Exhibit B:  Service Area

Exhibit C:  PEG Channels
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EXHIBIT A

MUNICIPAL BUILDINGS TO BE PROVIDED FREE CABLE SERVICE

Village Hall
351 Frost Mill Road
Mill Neck, NY 11765

Village Garage
351 Frost Mill Road
Mill Neck, NY  11765
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EXHIBIT B

SERVICE AREA

The Service Area shall be the Franchise Area. A map of the Service Area is attached 
hereto.

The construction of the Franchisee’s FTTP Network has been completed to 
approximately 85% of the current households in the Franchise Area. At present, Franchisee’s 
anticipated schedule (with schedule dates measured from the month that the NY PSC issues the 
confirmation order approving this Franchise) calls for 85% deployment at 6 months, 88% 
deployment at 12 months, 91% deployment at 18 months, 94% deployment at 24 months, 95% 
deployment at 30 months, 96% deployment at 36 months, 97% deployment at 42 months, 98% 
deployment 48 months, 99% deployment at 54 months, 100% deployment at 60 months. This 
schedule is subject to further review and modification by the Franchisee consistent with Section 
895.5(b)(1) of the NY PSC rules and regulations; provided, however, that Franchisee shall 
provide notice to the LFA and the NY PSC of any material change in this schedule.
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EXHIBIT C

PEG CHANNELS

At this time, the LFA has not requested any PEG Channels.
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From: Copiz, Adrian B.  
Sent: Thursday, September 20, 2007 5:54 PM 
To: pcolgrove@farrellfritz.com 
Cc: joan.l.elliston@verizon.com 
Subject: PSC Documents 
 
Peter, as discussed this afternoon, attached are the PSC documents.  Adrian 
  
  
  
  
 
Please consider the environment before printing this email.

_____________________________________________________________________________________ 
 
The information contained in this email may be confidential and/or legally privileged. It has been sent for the 
sole use of the intended recipient(s). If the reader of this message is not an intended recipient, you are hereby 
notified that any unauthorized review, use, disclosure, dissemination, distribution, or copying of this 
communication, or any of its contents, is strictly prohibited. If you have received this communication in error, 
please contact the sender by reply email and destroy all copies of the original message. To contact our email 
administrator directly, send to postmaster@dlapiper.com 
 
Thank you. 
_____________________________________________________________________________________ 

10/8/2007



 
STATE OF NEW YORK 

PUBLIC SERVICE COMMISSION 
 

At a session of the Public Service 
    Commission held in the City of 

 Albany on June 15, 2005 
 
 
COMMISSIONERS PRESENT: 
 
William M. Flynn, Chairman 
Thomas J. Dunleavy 
Leonard A. Weiss 
Neal N. Galvin 
 
 
CASE 05-M-0250 – Joint Petition of the Town of Babylon, the 

Cable Telecommunications Association of New 
York, Inc. and CSC Holdings, Inc. for a 
Declaratory Ruling Concerning Unfranchised 
Construction of Cable Systems in New York by 
Verizon Communications, Inc.  

 
CASE 05-M-0247 - Petition of the City of Yonkers for a 

Declaratory Ruling Concerning the Installation 
by Verizon New York Inc. of a Fiber to the 
Premises Network.   

 
  
DECLARATORY RULING ON VERIZON COMMUNICATIONS, INC.'S BUILD-OUT 

OF ITS FIBER TO THE PREMISES NETWORK 
 

(Issued and Effective June 15, 2005) 

 
BY THE COMMISSION: 
 

INTRODUCTION 
 

On March 2, 2005, the Town of Babylon, the Cable 

Telecommunications Association of New York, Inc. (CTANY) and CSC 

Holdings, Inc. (Cablevision)(collectively the Petitioners) filed 

a Request for a Declaratory Ruling (Joint Petition) alleging 

that: (1) Verizon New York Inc.'s (Verizon) construction of its 

fiber to the premises (FTTP) network constitutes a "cable 

television system" under the New York State Public Service Law 

(PSL) and (2) that Verizon has not obtained the necessary cable 
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franchises required by Article 11 (applicable to cable 

television companies) of the PSL (Article 11), and has, 

therefore, violated various statutes, rules and Commission 

policies. 

Specifically, the Petitioners request that we:  

(1) declare that state law requires Verizon to obtain cable 

franchises prior to the construction of its FTTP network in each 

municipality in which Verizon seeks to provide service,  

(2) order Verizon to show cause why such construction activity 

should not be suspended until this issue is resolved, and  

(3) take any further action necessary to mitigate the effects on 

local municipalities where Verizon has deployed its FTTP 

network.1 

Prior to the filing of the Joint Petition, on 

February 24, 2005, the City of Yonkers filed a Letter Petition 

(Yonkers Petition) with the Commission requesting similar 

declaratory relief with regard to Verizon's FTTP build-out.  The 

City of Yonkers argues that in its view such a network 

constitutes a cable television system under New York law, thus, 

requiring Verizon to obtain a cable franchise before it 

commences construction.   

On April 1, 2005, the Town of Eastchester 

(Eastchester) filed a separate Petition for Declaratory Ruling 

with the Commission concerning Verizon's alleged unfranchised 

construction activities.  Eastchester asserts that Verizon's 

FTTP build-out meets the definition of a cable television system 

under state law, and is, therefore, required to obtain a cable 

franchise before commencing construction.  Eastchester raises 

concerns over right-of-way disturbances, its ability to comment 

                     
1  Joint Petition at p. 31. 
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on and approve the design of Verizon's network, and redlining.2  

In addition, on May 10, 2005 and May 25, 2005, respectively, the 

Village of Tuckahoe (Tuckahoe) and the Town of Poughkeepsie 

(Poughkeepsie) filed their own Petitions seeking similar 

declaratory relief.3   

Verizon filed its Brief in Opposition (Opposition 

Brief) to the various petitions on March 24, 2005.  In addition, 

Petitioners filed a Reply Brief on April 4, 2005 and Verizon 

filed a Supplemental Brief in Opposition (Supplemental Brief) on  

April 11, 2005.4  A summary of these pleadings is provided below.   

The issues presented here are ones of first 

impression.  While Verizon may not construct or operate a stand-

alone cable television system without first obtaining the 

necessary cable franchises, this case involves the application 

of the PSL insofar as when cable authorization is required for 

upgrading a pre-existing network that can ultimately provide 

multiple services, including cable.  In making our decision, we 

recognize that it is in the public interest to encourage the 

deployment of Verizon's FTTP network, but at the same time are 

cognizant of the concerns of local municipalities and their 

authority to manage their rights-of-way and negotiate cable 

franchises.   

                     
2  Redlining is the practice of providing service to high income   

areas while avoiding low income areas.  
3 While these petitions were assigned different case numbers by 

the Commission, because the issues raised therein are 
identical to the issues raised by the Joint Petition and the 
Yonkers Petition, this ruling will resolve these petitions as 
well. 

4 The Reply Brief and Supplemental Brief are accepted by the 
Commission in the absence of any clear authority to file, in 
order to achieve a fully-informed record on which to base our 
decision.  
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Based on our review of the record and the numerous 

comments and letters received to date, we find that Verizon FTTP 

network is not subject to the laws and rules of Article 11 at 

this time.  However, we conclude that Verizon must first obtain 

cable franchises from affected municipalities if it installs 

plant in its network that is to be used exclusively for cable 

service or seeks to offer broadcast programming.       

In sum, we declare that Verizon's FTTP upgrade is 

authorized under its existing state telephone rights because the 

upgrade furthers the deployment of telecommunications and 

broadband services, and is consistent with state and federal law 

and in the public interest.  In contrast to a company seeking to 

build an unfranchised cable television system, Verizon already 

has the necessary authority to use the rights-of-way to provide 

telecommunications service over its existing network, and 

should, therefore, not be required to seek additional authority 

to enhance its offerings related to that specific service.5   

We do, however, caution Verizon to adhere to all 

applicable local rights-of-way management requirements with 

regard to public safety, aesthetics, pole attachments and other  

                     
5 There is no state or federal requirement to obtain a separate 

franchise to deploy broadband over a telecommunications 
system.  
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legitimate municipal concerns.6  Notwithstanding Verizon's 

authority under its state telephone rights, deployment of its 

FTTP network is subject to municipal oversight and supervision.  

We fully expect Verizon to cooperate with those affected 

municipalities.7   

BACKGROUND 

Verizon's Upgrade 

The upgrade at issue here consists of a fiber optic-

based network that will be capable of deploying telephone, 

broadband and cable services.  While fiber optics has been 

deployed ubiquitously for long distance and inter-city 

communications, Verizon's FTTP network is among the first to 

begin deploying directly to local homes and businesses.  

Verizon's network should enhance its ability to offer reliable 

services in wet weather, which, historically, has hampered the 

reliability and service quality of its copper network.  The 

                     
6 The Joint Petition cites examples of alleged violations by 

Verizon of certain safety standards.  Specifically, 
requirements with respect to spacing of attachments on poles 
and weight limitations.  We expect Verizon to follow and 
adhere to industry standards and code requirements.  These 
standards include certain minimum spacing requirements from 
other attachments unless the other carrier consents.  Having 
said that, we agree with Verizon that this proceeding is not 
the proper forum to review specific allegations of pole 
attachment irregularities and we understand that Verizon and 
Cablevision have been reviewing these concerns on a business 
to business basis.  At least in the first instance, that is 
the approach the parties should pursue.  To ensure that these 
issues are timely resolved consistent with the public 
interest, however, we expect the Department staff to closely 
monitor this situation and ensure that relevant industry 
standards and code requirements are properly adhered to.     

7 Our understanding is that a number of municipalities have 
issued formal and informal directives to Verizon regarding its 
activities in the rights-of-way and that Verizon has been 
responsive to those concerns. 
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upgrade is being carried out primarily in parts of Westchester 

county and Long Island.  It is also taking place in parts of 

Albany and Onondaga counties and other surrounding areas. 

Rights-of-way Management 

  Local governments play a key role in overseeing 

construction within their public rights-of-way, and that role is 

recognized under both state and federal law.    

If the construction consists of a telecommunications 

network, then pursuant to PSL §99(1), no telephone company 

"shall begin construction" of its network "without first having 

obtained the permission and approval of the commission and its 

certificate of public convenience and necessity and the required 
consent of the proper municipal authorities" (emphasis added).  
Further, under Transportation Corporations Law (TCL) §27, a 

company needs municipal "permission to use the streets within 

such city, village or town…."  Although the Commission does not 

specifically approve telephone franchises pursuant to the PSL, 

it is our understanding that municipalities have granted consent 

to Verizon to use the rights-of-way for telecommunications.  

Finally, §253 of the Federal Telecommunications Act of 1996 (the 

Act) specifically acknowledges a local government's ability to 

police its right-of-way.8  Section 253(c) states that "[n]othing 

in this section affects the authority of a State or local 

government to manage the public rights-of-way …."  In this 

proceeding, Verizon has acknowledged that it is subject to local 

review for purposes of telecommunications. 

Under PSL Article 11, a key requirement for 

construction or expansion of a cable television system is the 

local cable franchise.  Public Service Law § 219(1) specifically 

requires that no cable television system may "commence 

                     
8  47 U.S.C. § 253. 
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operations or expand the area it serves unless it has been 

franchised by each municipality in which it proposes to provide 

or extend service."  A franchise shall mean "any authorization 

granted by a municipality … to construct, operate, maintain, or 

manage a cable television system…." (PSL §212(3)).   

Thus, municipal consent and oversight for construction 

activities in the public rights-of-way are maintained whether 

the network is for telephone or cable service. 

PLEADINGS AND COMMENTS 

On March 2, 2005, the Petitioners filed their Joint 

Petition.  As a factual matter, Petitioners claim that it is 

undisputed that Verizon is building a FTTP network designed to 

provide cable service and that it is obtaining cable franchises 

in other jurisdictions where it is deploying this network.9    

The Petitioners further alleged that this activity is burdening 

local rights-of-way and Verizon is violating various state and 

industry pole, safety and zoning requirements.10     

As a legal matter, Petitioners contend, that the fact 

that Verizon's system will also be capable of providing 

telephone and broadband services is not dispositive on the issue 

of whether Verizon must obtain cable franchises before it 

constructs this network.11  Petitioners claim that because 

Verizon's network meets the definition of a cable television 

system under the Title VI of the federal Cable Act (Title VI or 

the federal Cable Act) and Article 11 of the PSL Verizon is 

required to obtain cable franchises before it commences 

construction.12  Petitioners claim that the legislative intent of 

                     
9 Joint Petition at pp. 10-14. 
10  Id. at pp. 16-17. 
11  Id. at pp. 18-19. 
12  Id. 
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Title VI makes clear that a system designed to provide cable 

satisfies the definition of a cable television system.13  

Similarly, under state law, a system designed to provide cable 

service meets the definition of a cable television system under 

Article 11 and triggers the cable franchising requirements.14  

Accordingly, the Petitioners urge the Commission to apply an 

intended use or economic but for test to determine whether 

Article 11 is invoked.15   

Finally, if Verizon is allowed to "bypass" state cable 

requirements, the Petitioners claim that the construction 

standards and municipal oversight of cable television systems 

are nullified.  Furthermore, Petitioners claim that an exemption 

from the cable requirements for Verizon results in 

discrimination against existing incumbent cable providers who 

have been required to meet and confer with the local franchising 

authorities (LFAs) prior to commencing construction of a cable 

television system.16  Consequently, Petitioners assert that 

certain cable regulations are rendered meaningless, and Verizon 

gains an unfair competitive advantage over existing cable 

providers.17         

On March 24, 2005, Verizon filed its Opposition Brief.  

Verizon claims that its FTTP network is not a cable television 

system as defined under federal and state law.18  Rather, Verizon 

asserts that it is conducting a network upgrade to its existing 

telecommunications system for voice and broadband services.  

                     
13  Id.  
14  Id. at p. 20. 
15  Id. at pp. 5, 12. 
16  Id. at pp. 21-22, 28. 
17  Id. 
18  Opposition Brief at p. 2. 
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Verizon argues that it has the requisite authority to conduct 

this upgrade under its existing state telephone rights.19  

Verizon further claims that while its FTTP network may, at some 

future point, give it the capability to provide video or cable 

service, the Article 11 cable franchise rules and regulations do 

not apply, unless and until the network is actually "used" as a 

cable television system, which, Verizon submits, at this time it 

is not.20  Therefore, Verizon urges this Commission to apply an 

actual use test in determining whether Article 11 applies.21   

Specifically, Verizon asserts that under federal law, 

the relief sought by the Petitioners is preempted because the 

federal Cable Act exempts common carriers from cable franchising 

requirements unless and until they begin offering video 

programming directly to subscribers.22  According to Verizon, 

since state and local governments cannot impose franchise 

related requirements that are inconsistent with Title VI, any 

such requirements are preempted.23  Moreover, Verizon contends 

this interpretation of Title VI is supported by the Federal 

Communications Commission's (FCC) interpretation of Title VI.24  

However, even if this preemption argument is not controlling, 

Verizon argues that because its system is not being used to 

deliver video programming, it is not a cable television system 

                     
19  Id.  Verizon states that the New York TCL, §§26, 27, grants    

it the right to install, maintain and repair its telephone 
facilities in public streets.    

20  Opposition Brief at pp. 1-2, 17-18. 
21  Id. at pp. 2-4. 
22  Id. at pp. 5, 7-11.  
23  Id. 
24  Id. at pp. 10-14. 
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as defined under state law.25  Therefore, Article 11 does not 

apply.26 

Moreover, Verizon submits that the Petitioners' 

discrimination claims are unfounded.27  First, Verizon asserts 

that the cable franchising requirements as they relate to this 

construction are beyond the limits set by federal and state 

laws.28  Second, Verizon objects to the imposition of cable 

franchising requirements upon its FTTP network until Verizon 

actually enters head-to-head competition with cable companies, 

because Verizon is already subject to entirely different 

regulatory regimes.29   

Finally, Verizon asserts that issues regarding safety, 

aesthetics, redlining and other cable franchising concerns do 

not give rise to the franchising requirements under state and 

federal laws, and are not within the scope of this proceeding.30  

Verizon suggests that a proceeding seeking a declaratory ruling 

as to the application of a rule or statute enforceable by this 

Commission is not the appropriate forum in which to consider 

factual allegations concerning Verizon's construction 

activities.31  Similarly, Verizon suggests that this is not the 

appropriate proceeding to address allegations concerning terms 

and conditions of future cable franchises.32              

                     
25  Id. at pp. 15-16. 
26  Id. at pp. 16-17. 
27  Id. at pp. 20-23. 
28  Id. at pp. 20-21. 
29  Id. 
30  Id. at pp. 20-23. 
31  Id. 
32  Id. at pp. 23-24. 
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On April 4, 2005, the Petitioners filed a Reply Brief 

to Verizon's Opposition Brief.  Petitioners assert that 

Verizon's statutory construction of state and federal law is 

misplaced.  Specifically, 47 U.S.C. §522(7)(definition of a 

cable system) explicitly contradicts Verizon's interpretation of 

the phrase "is used", which has a descriptive role that applies 

to present, as well as future use of the subject cable system.33  

According to the Petitioners, because Verizon's FTTP network is 

currently designed to provide cable service and capable of being 

used as a cable television system in the future, it is a cable 

television system under federal law.34  Similarly, Petitioners 

assert that §212 of the PSL, which defines a cable television 

system as one that "operates" to provide service and is, 

therefore, governed by all applicable pre-construction and cable 

franchising obligations under state law, makes no distinction 

between current and future use.35  Finally, Petitioners submit 

that Verizon's authority to offer telephone service in New York 

does not override the federal mandate that a provider of cable 

service be subject to the local franchising requirements 

including those instances where the system is constructed by a 

common carrier.36   

On April 11, 2005, Verizon filed its Supplemental 

Brief, asserting that Petitioners' arguments on statutory 

interpretation should be rejected.  Verizon states that 

Petitioners' interpretation of the term "is used" under federal 

law is inaccurate because Congress clearly distinguished between 

a facility that "is designed" and one that "is used" to provide 

                     
33  Reply Brief at pp. 6-10.  
34  Id. at pp 10-11. 
35  Id. at p. 11. 
36  Id. at p. 13. 
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video programming under 47 U.S.C. §522(7).37  Further, Verizon 

asserts that Petitioners' analysis is inconsistent with the 

FCC's interpretation of the federal Cable Act.38 

Because the Petitioners sought relief beyond the 

request for a declaratory ruling, notice of the Petitioners' 

request for declaratory ruling and additional relief was 

published on March 8, 2005, pursuant to the State Administrative 

Procedure Act (SAPA).  The following comments were received in 

response to that SAPA Notice. 

Numerous towns, cities and villages submitted letters 

requesting expedited treatment of this issue and advocating 

support, in whole or in part, for the Yonkers Petition and the 

Joint Petition.39  Because those various letters request similar, 

if not identical, relief as the Joint Petition and the Yonkers 

Petition under consideration, we will treat the issues 

generically herein as opposed to dealing with them on a case-by-

case basis. 
By letter dated March 23, 2005, Time Warner Cable, 

Inc. (Time Warner) supports the Petitioners' request that we 

                     
37 Supplemental Brief at pp. 2-5. 
38 Id. 
39 Those Towns, Villages and Cities are as follows: Villages of 

Malverne, Spencerport, Hempstead, Westbury, Amityville, 
Bayville, Mount Kisco, Great Neck Estates, Hewlett Bay Park, 
Hewlett Neck, North Hills, Oyster Bay Cove, Saddle Rock, 
Thomaston, Woodsburgh, Rockville Center, Flower Hill, Great 
Neck, Great Neck Plaza, Kensington, Kings Point, Lake 
Success, Munsey Park, Plandome, Plandome Heights, Plandome 
Manor, Southampton, Northport and Russell Gardens, and the 
Towns of Conesus, LeRoy, Goshen, Henrietta, Liberty, 
Rosendale, Romulus, Bethel, New Windsor, Blooming Grove, 
Byron, Hilton Smithtown, Oyster Bay, Mount Kisco, North 
Salem, Poughkeepsie, and Greenburgh, and the Cities of Rome, 
Rye and New Rochelle and the Dutchess County Supervisors and 
Mayors Association. 
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find that Verizon's activities violate state law and are, 

therefore prohibited.  Further, Time Warner asserts that Verizon 

should be subject to the same basic regulatory requirements as 

all cable companies, and warns against redlining by Verizon. 

The Association of Towns of the State of New York (the 

Association) and the Conference of Mayors and Municipal 

Officials (the Conference) support the various petitions to 

declare Verizon's construction activities a cable television 

system thereby invoking the protections afforded under Article 

11 and the cable franchising requirements.  The thrust of their 

opposition to Verizon's build-out, and hence their support for 

the petitions, concerns the municipalities' ability to govern 

their rights-of-way, including but not limited to proper 

indemnification and construction safety and ensuring 

aesthetically compatible infrastructure.  Moreover, there is 

concerned that Verizon may attempt to circumvent the cable 

franchise regulations when it is ready to offer cable service, 

specifically, the provisions pertaining to public, educational 

and government (PEG) access channels, redlining, and franchise 

fee payments.  At that point, the Association and the Conference 

suggest that Verizon may be unwilling or unable to make the 

necessary modifications to its FTTP system to accommodate those 

concerns.   

The City of New York Department of Information 

Technology and Telecommunications (the City), does not take a 

definitive position regarding Verizon's build-out.40  Rather, it 

raises four related concerns.  First, the City objects to 

                     
40  It should be noted that Verizon and the City are involved in 

litigation concerning Verizon's authority to use its streets 
and roads; that matter has not been resolved.  However, the 
City has not sought to enjoin Verizon from installing and 
maintaining certain facilities. 
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Verizon's argument that federal law is preemptive of state and 

local franchising rights.  The City asserts that pursuant to the 

City of Dallas41 case (overturning the FCC's attempt to preempt 

local franchise authority for Open Video Systems (OVSs)), 

franchise requirements arise from state and local authority and 

the federal Cable Act is merely an overlay that establishes an 

additional franchise requirement.     

Second, the City opposes Verizon's assertion that it 

somehow has the authority to build its FTTP network under §27 of 

the TCL.  The City asserts that §27 merely grants Verizon the 

right to exist as a corporation, while the privilege to use the 

streets and roads is a right granted by the municipality.  The 

Commission does not, here, render a determination as to the 

effect of §27 over Verizon's right to access rights-of-way. 

Third, the City asserts that Verizon's FTTP upgrade is 

conditional on abiding by all applicable local requirements.  

The Commission agrees with this requirement and that position is 

reflected herein. 

Fourth, the City is concerned that Verizon's large 

capital expenditure in upgrading its network will somehow place 

it in a position where it cannot adhere to cable franchise 

obligations once it becomes necessary to engage in cable 

franchise negotiations and, therefore, the City calls for the 

Commission to have Verizon certify that it will be able to 

support its pre-franchise FTTP investment without affecting its 

wireline network viability.  The City's position speculates that 

Verizon's adherence to the cable franchise regulations might 

make its investment untenable and could potentially affect its 

wireline business.  Because safeguards currently exist that 

                     
41  City of Dallas v. FCC, 165 F.3d 341 (5th Cir. 1999).  



CASES 05-M-0250 and 05-M-0247 
 
    

-15- 

adequately protect the wireline infrastructure, we conclude that 

additional certification is not warranted at this time.     

New York State Assemblymen Brodsky and Rivera and the 

New York State Assembly Puerto Rican/Hispanic Task Force (the 

Task Force) assert that the Commission has essentially closed 

this proceeding to public participation.  They urge for hearings 

to be conducted to further explore Verizon's build-out.  

Assemblyman Rivera and the Task Force also express concern over 

potential redlining by Verizon.   

The original petitions came in as requests for a 

declaratory ruling and are subject to the procedural rules 

governing declaratory rulings (16 NYCRR Part 8).  Although 

declaratory rulings are not subject to SAPA, we nevertheless 

issued a SAPA because additional relief was requested beyond the 

request for declaratory ruling, and we received comments from 

stakeholders, villages, towns and cities totaling over 35 

municipalities and municipal representatives encompassing over a 

million constituents.  The comments come from essentially the 

same areas where Verizon has begun building-out its FTTP 

network.  This broad input demonstrates to us that the 

Commission's process is robustly open and we, therefore, do not 

see the need to augment the process further.  A determination at 

this time is also beneficial in that we have received numerous 

requests from various municipalities that the Commission decide 

this issue expeditiously.  

The Larchmont-Mamaroneck Cable Television Board of 

Control (the Board) claims, similarly to the City, that despite 

Verizon's preemption argument, local franchising power is 

preserved.  The Board goes on to assert that pre-construction 

cable requirements are necessary to allow communities to address 

such issues as PEG access before construction rather than after.  

Further, the Board asserts that because the definition of 
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franchise under Article 11 contemplates that a cable franchise 

is obtained before construction begins, Verizon should be 

required to obtain cable franchises.  The Board emphasizes that 

if the Commission allows Verizon to continue its construction 

activities, the Commission's construction regulations will be a 

nullity.  However, should the Commission declare that Verizon's 

system is not yet a cable television system, the Board argues in 

the alternative that Verizon runs the risk of re-building an 

entirely new network (or making extensive modifications to its 

FTTP network) prior to obtaining cable franchises because 

municipalities may require specific changes before they enter 

into a cable franchise agreement.   

The Board further asserts that Verizon's pre-

construction franchising requirements will not be unnecessarily 

delayed because Verizon can avail itself of the 30-day 

franchising process where a second entrant agrees to the same 

terms and conditions of the incumbent operator under the 

Commission's new cable regulations.42  This argument does not 

directly bear upon the interpretive question presented.   

Lastly, the Board argues that because state law does 

not specifically preclude localities from requiring franchises 

prior to construction, the Commission should declare that it is 

up to the respective municipalities as to when to exercise that 

requirement.         

Finally, under the veil of the SAPA notice, on May 9, 

2005, the Petitioners43 seek to supplement the underlying record 

with a factual allegation regarding Verizon's deployment plan 

and request an evidentiary hearing to explore Verizon's 

                     
42 NYCRR § 894.7(e). 
43 The May 9 letter indicates that it is being submitted by                

Cablevision and CTANY only and, therefore, it does not appear 
that the Town of Babylon joins in this request.  
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characterization of its FTTP build-out.  On May 12, 2005, 

Verizon objected to this filing as an abuse of the Commission's 

rules.  On a substantive basis, Verizon further contends that no 

factual issues exist, that warrant further Commission review.  

DISCUSSION 

The threshold question here is whether Verizon's 

upgrade converts its telecommunications system into a "cable 

television system" as defined under § 212(2) of the PSL.  If it 

does, then Verizon is subject to the applicable laws, rules and 

regulations established under Article 11, including the 

requirement to obtain a cable franchise before the construction 

and operation of a cable television system commences.  If it 

does not, then Article 11 is not triggered, unless and until 

Verizon's activities constitute a cable television system. 

The Petitioners urge us to apply an intended use or 

economic "but for" test to Verizon's FTTP network.44  In other 

words, but for the intended use or economic benefits of a FTTP 

network to provide cable service, Verizon would not build it.  

Therefore, Petitioners claim that we should declare Verizon's 

network a cable television system and require it to obtain the 

necessary cable franchises prior to construction. 

Conversely, Verizon urges the Commission to apply an 

actual use test.45  Verizon contends that merely because the 

upgraded system will be capable of deploying cable service, 

Article 11 does not attach until the network is actually used to 

provide cable.  Verizon submits that it is already subject to 

the panoply of local, state and federal laws and regulations in 

its capacity as a telecommunications provider and, therefore, it 

                     
44  Joint Petition at pp. 5, 12. 
45  Opposition Brief at pp. 2, 4, 13.  
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makes no sense to add an additional layer of franchising as a 

precondition to its build-out of its FTTP network.46 

We decline to adopt either test.  Based on our review 

of the PSL and the federal Cable Act, we conclude that because 

Verizon's construction activities enhance and improve its voice 

and data offerings, a separate cable franchise is not mandated.  

However, before Verizon offers for hire broadcast programming or 

installs plant exclusively for a cable television system, it 

must comply with Article 11 including the requirement of 

obtaining cable franchises.  This finding applies the PSL in a 

manner that balances the state's interest in ensuring that local 

governments have the ability to manage their rights-of-way and 

negotiate cable franchises with the goal of promoting the 

deployment of advanced technologies, and is consistent with 

federal law.                     

Public Service Law     

The Petitioners claim that Verizon's FTTP network is a 

cable television system under state law because it will be 

capable of providing a multi-channel video programming delivery 

system.47  Petitioners further claim that because Verizon is an 

entity owning and controlling this system, it is also a cable 

television company as defined under state law.48  Therefore, 

Petitioners submit that Verizon is required to obtain the 

necessary cable franchises prior to commencing construction of 

this network. 

Verizon explains that its FTTP network will be capable 

of providing telecommunications and broadband services and 

                     
46  Id. at p. 18. 
47  Joint Petition at p. 18. 
48  Id. 
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acknowledges that it may be used to provide video.49  However, 

Verizon maintains that its network will only be used to deliver 

voice and broadband services at this time.50  When, and if, 

Verizon seeks to use the network to provide video programming, 

it is committed to obtaining the necessary municipal and state 

approvals under Article 11.51  Thus, because it is not currently 

"using" its network to "transmi[t] video programming directly to 

subscribers" (and it will not do so until it obtains the 

requisite municipal and state approvals), its current activities 

do not constitute the operation of a cable television system.52   

The PSL does not precisely mandate when a cable 

franchise is required for upgrades to an existing network that 

can deploy multiple services.  A cable television system is 

defined as a system that "operates … the service of receiving 

and amplifying programs…" (PSL § 212(2)).  PSL § 219(1) states 

in pertinent part that "…no cable television system … may 
commence operations or expand the area it serves unless it has 
been franchised by each municipality in which it proposes to 

provide or extend service (emphasis added)."  Article 11 of the 

PSL applies to "every cable television system and every cable 

television company including a cable television company which 

constructs, operates and maintains a cable television system in 

whole or in part through the facilities of a person franchised 

to offer a common or contract carrier service." (PSL § 213(1)). 

Verizon argues that because its system does not 

currently receive and amplify programming it does not satisfy 

                     
49  Opposition Brief at pp. 2, 16; Supplemental Brief at p. 1. 
50  Id. 
51  Opposition Brief at pp. 2, 24. 
52  Id. at pp. 2, 16. 
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the definition of a cable television system.53  Further, it is 

not using its system for the delivery of cable.  Petitioners 

claim that these arguments are "clever wordsmithing" and Verizon 

should be required to obtain cable franchises consistent with 

Article 11.54   

In the past, we have interpreted Article 11 to require 

municipal and state approvals of a cable franchise for a company  

constructing or extending a cable television system.55  Those 

cases involved the construction or extension of a system that 

was used exclusively to deploy cable service.  In those cases, 

obtaining a cable franchise was essential to ensuring local 

authorization to use the various rights-of-way.  Article 11 does 

not, however, provide the exclusive means by which construction 

can take place for a system that is capable of providing 

multiple services, including cable.  Indeed, we have never 

considered whether prior approval of a cable franchise is 

required for the upgrade of a pre-existing network capable of 

deploying multiple services.  Moreover, Article 11 does not 

specifically mandate that a cable franchise must be obtained for 

the construction at issue here.  

Verizon has already obtained the legal right to use 

the rights-of-way to upgrade and maintain its existing telephone 

system.  Verizon has maintained its telecommunications network 

                     
53  Id.  For similar reasons, Verizon states it is not yet a 

cable television company pursuant to PSL §212(2) because it 
does not yet own, control, operate, manage or lease a cable 
television system.  

54  Joint Petition at p. 5. 
55  See e.g.; Case 97-V-0122 - Application of Castle Cable TV, 

Inc. for Approval of a Certificate of Confirmation for a 
Cable Television Franchise for the Town of Theresa (Jefferson 
County), Order Granting Certificate of Confirmation (issued 
June 2, 1997). 
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for years under its existing authorizations and consents.  The 

record here suggests that Verizon has the requisite authority 

from local governments to use the public rights-of-way and that 

municipalities have sufficient legal authority over Verizon's 

upgrade activities as a telephone company to properly manage 

their rights-of-way.  Verizon has represented in its pleadings 

that it is subject to local oversight.  Municipal governance 

over rights-of-way is still in effect and Verizon must adhere to 

those requirements.   

Accordingly, to the extent the network upgrade to 

further Verizon's telecommunication service is consistent with 

pre-existing rights-of-way authorizations, and inasmuch as 

Verizon's activities are subject to municipal oversight and do 

not involve plant used exclusively for cable nor do they involve 

the offering of broadcast programming for hire, we do not 

construe Article 11 as mandating that Verizon must first obtain 

cable franchises to construct its FTTP network.  Thus, we 

conclude that Verizon does not need to obtain a cable franchise 

at this time.  However, should Verizon seek to install plant in 

its network that can only be used exclusively for cable or offer 

for hire broadcast programming, we conclude that Verizon's 

network would then constitute a cable television system 

requiring cable franchises prior to any further build-out.56 

Federal Law 

The Petitioners claim that Verizon's FTTP network 

should be considered a cable television system under federal law 

because Verizon's network will consist of a set of closed 

transmission paths and other specific architecture that meet the 

                     
56  Verizon indicates in its Brief in Opposition that its FTTP   
 network will "require the installation of significant 
 additional equipment before it could be considered "video-
 capable."" See p. 14, fn. 33.   
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definition of a cable system under 47 U.S.C. §522(7).57  The 

Petitioners argue that notwithstanding the fact that Verizon's 

network can be used to deploy data and telephone, because it is 

designed to deploy cable, Title VI applies.  Petitioners further 

argue that Verizon's interpretation of federal law - that a 

system such as Verizon's is not a cable system until it is 

actually used as one - is misleading because federal law clearly 

mandates that a system designed to provide cable falls under the 

ambit of Title VI, as opposed to one that is actually used to 

provide cable.58 

Under federal law, a cable system is defined as a 

"facility, consisting of a set of closed transmission paths and 

associated signal generation, reception, and control equipment 

that is designed to provide cable service … but … does not 
include … a facility of a common carrier which is subject, in 

whole or in part, to the provisions of subchapter II of this 

chapter, except that such facility shall be considered a cable 

system (other than for purposes of section 541(c) of this title) 

to the extent such facility is used in the transmission of video 
programming directly to subscribers…."(47 U.S.C. § 522(7)) 

(emphasis added).   

Petitioners claim in their Reply Brief that the 

distinction in the phrases "is used" and "is designed" in  

§522(7) was meant to make clear that a common carrier's network 

does not become a cable system simply because its facilities are 

used to transport video programming on behalf of a third party.  

Petitioners suggest that Congress reaffirmed this intent under  

§571(a)(2) which states that "[t]o the extent that a common 

carrier is providing transmission of video programming on a 

                     
57  Joint Petition at pp. 18-19. 
58  Reply Brief at pp. 2-4. 
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common carrier basis, such carrier shall be subject to the 

requirements of subchapter II ….  This paragraph shall not 

affect the treatment under section 522(7)(C) of this Title of a 

facility of a common carrier as a cable system."  By contrast, 

the Petitioners argue that a telephone company that designs and 

constructs facilities to provide video programming to 

subscribers directly, owns and operates a cable system as 

defined under federal law.     

Verizon counters that its FTTP network is not a cable 

television system under federal law.  Pursuant to the various 

definitions of cable service, cable system, and cable operator 

under Title VI, Verizon argues that its network does not fall 

under the scope of Title VI unless and until its network is 

actually "used" to deploy cable service.59  Until that time, the 

cable franchising requirements of Title VI do not attach.60  

Further, Verizon submits that Petitioners' interpretation of 

Title VI, and more precisely §522(7), is misplaced because 

Congress' deliberate choice of the words "is designed" rather 

than "is used" makes it clear that the main clause of that 

section refers to the characteristics and capabilities of the 

system, not the manner in which the system is employed at a 

particular time.     

Moreover, Verizon claims that the Petitioners' 

arguments are inconsistent with the FCC's interpretation of 

Title VI.  Specifically, Verizon asserts that the FCC's analysis 

in its Telephone Company-Cable Television Cross-Ownership  

                     
59  Opposition Brief at pp. 7-9. 
60  Id. 
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proceeding61 makes clear that mere ownership of a video capable 

network is not sufficient to trigger the cable franchising 

requirements unless the network is also being used by the 

network owner to provide video programming directly to 

subscribers.62  Finally, Verizon maintains that the relief sought 

by Petitioners is preempted by federal law which specifically 

exempts common carriers from cable franchising requirements 

unless and until they begin offering video programming directly 

to subscribers.63        

We agree with Verizon that Congress' choice of words 

in §522(7) is dispositive.  The phrase "is designed" versus "is 

used" demonstrates to us a clear intent to distinguish a hybrid 

system from one that is constructed exclusively to provide 

cable.  We do not agree with Petitioners that Congress intended 

these phrases to carry the same meaning in the statute. 

Petitioners' argument that distinctions between design 

and use in §522(7)(C) merely exempt common carriage of video 

traffic is unavailing.  The common carriage of video programming 

is specifically addressed in §571(a)(2), where the law clarifies 

that third-party use and provision of video over common carriage 

is subject to Title II.  This exception is expressly different 

than the carve-out recognized in §522(7)(C) which addresses the 

issue here: when Verizon's system is considered a cable 

television system. 

                     
61  Telephone Company – Cable Television Cross-Ownership Rules, 

Sections 63.5-63.58, CC Docket No. 87-266, Further Notice of 
Proposed Rulemaking, First Report and Order and Second 
Further Notice of Inquiry, 7 FCC Rcd 300 (1991); id, 
Memorandum Opinion and Order on Reconsideration, 7 FCC Rcd 
5069 (1992). 

62  Opposition Brief at p. 14. 
63  Id. at pp. 5-6. 



CASES 05-M-0250 and 05-M-0247 
 
    

-25- 

Like New York law, Title VI does not specifically 

mandate that a cable franchise must be obtained before a common 

carrier upgrades its common carrier network to a hybrid system 

that includes the ability to provide cable.  47 U.S.C. 

§541(b)(1) states that "a cable operator may not provide cable 

service without a franchise."  There is no guidance as to when 

the cable franchising obligations of Title VI are triggered.  

Accordingly, we believe our interpretation here is consistent 

with federal law.   

However, we are unwilling to accept completely 

Verizon's position.  Verizon argues that federal law 

contemplates that Title VI does not attach until it actually 

uses its FTTP network to deliver cable service.  We disagree.  

Our conclusion requires that cable franchises must be obtained 

before any plant that is used exclusively to provide cable is 

installed, because such plant would not be subject to the common 

carrier requirements and the exception in §522(7) would not 

apply.  Thus, our conclusion is consistent with federal law.          

Discrimination and Rights-of-way Management     

  Petitioners claim that Verizon's build-out is 

discriminatory and affects local rights-of-way management.64  

Specifically, Petitioners assert that, if Verizon is not 

required to obtain cable franchises, the affected municipalities 

are deprived of their rights to analyze and approve the 

construction of the proposed cable system and prepare the 

necessary environmental reviews.  Moreover, Petitioners claim 

that not requiring cable franchises in these circumstances 

limits the management and oversight of municipal rights-of-way.  

Ultimately, Petitioners assert that not requiring cable 

franchises gives Verizon an unfair advantage over incumbent 

                     
64  Joint Petition at p. 25. 
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cable providers by not holding Verizon to the same set of 

regulations and standards.65 

Verizon responds that neither federal nor state law 

was intended to impose an added layer of franchising on a 

company that already has a franchise to conduct certain 

activities in which it is lawfully engaged.66  Verizon further 

submits that the pre-construction and construction regulations 

of Article 11 are not rendered "meaningless."  Rather, they 

apply in certain circumstances: "where a new network is being 

constructed solely for the purpose of offering video programming 

directly to subscribers; and not in others – not where a pre-

existing network subject in whole or in part to common carriage 

regulation subsequently is enhanced for the provision of video 

programming."67   

Verizon further suggests that the issues raised by the 

Joint Petition regarding safety violations are not properly the 

subject of this declaratory review.68  Finally, Verizon asserts 

that Petitioners' discrimination claim is unfounded.  Verizon 

states that the law actually supports fair competition by 

forbearing from imposing cable regulations upon a telephone 

company before it actually competes head-to-head with incumbent 

cable companies.69 

Our conclusion does not undermine Article 11.  

Verizon's network upgrade is authorized under its existing 

statewide telephone rights.  Moreover, if Verizon offers cable 

service or installs plant in its network that can only be used 

                     
65  Id. at pp. 25-27. 
66  Opposition Brief at pp. 18-19. 
67  Id. at p. 20. 
68  Id. at p. 22. 
69  Id. at p. 20. 



CASES 05-M-0250 and 05-M-0247 
 
    

-27- 

exclusively for a cable television system, then Verizon is 

required to obtain cable franchises.  This includes adherence to 

all of the attendant rules and regulations established under 

Article 11.  Thus, the municipalities are not deprived of their 

rights under state law.  Our rules remain in effect and Verizon 

remains subject to Article 11.  Finally, we agree with Verizon 

that this is not the appropriate forum to raise factual issues 

concerning Verizon's alleged pole safety issues.70       

For these reasons, we also conclude that there is no 

discriminatory effect.  If Verizon opts to construct a cable 

television system, it will be required to adhere to the 

applicable rules and regulations that incumbent providers are 

subject to.  Further, Verizon is required to obtain all 

necessary permits and adhere to all relevant ordinances while 

working in the respective rights-of-way.  The key practical 

effect of our conclusion is that Verizon need not obtain cable 

franchises under these narrow circumstances, until it seeks to 

install cable specific plant or offer cable service directly to 

subscribers.  

Having addressed the issues presented in the Joint 

Petition and various other petitions, we now turn to the 

comments received pursuant to our SAPA notice summarized above. 

While the City objects, infra, to Verizon's 

characterization that federal law preempts local franchising 

rights, our decision here does not rest on any federal 

preemption.  The City of Dallas case cited by the City dealt 

with a very narrow FCC ruling seeking to explicitly preempt 

local franchising requirements over OVSs, whereas here, the 

Commission recognizes a municipality's right to govern its 

streets and roads as it relates to cable television systems.  We 

                     
70  See infra fn. 6. 
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declare that the cable franchising obligations are not 

triggered, however, until Verizon installs cable exclusive plant 

or offers cable for hire to the public.  Thus, local franchising 

rights are not revoked.71 

While the Board argues, infra, that state law does not 

preclude localities from requiring cable franchises prior to 

construction, in casting the scope of the cable franchising 

requirement under the PSL, our ruling balances the state's 

interest in ensuring that local governments have the ability to 

manage their rights-of-way, while promoting the deployment of 

advanced technologies.  We believe our findings here best 

accomplishes this balance.  The Commission is not preventing the 

localities from exercising their franchise rights; it merely is 

declaring that the Article 11 cable franchising requirements are 

not invoked at this particular time. 

Finally, the Petitioners' attempt to supplement the 

record with a request for an evidentiary hearing is misplaced.72  

As a matter of procedure, the Petitioners' attempt to use SAPA 

to supplement their Request for a Declaratory Ruling is 

inappropriate.  Moreover, the Commission is acting well within 

its discretion to base its ruling upon the assumed set of facts 

in the Joint Petition.73  However, even if that were not the 

case, and the Commission considered the Petitioners' request on 

the merits, it would not change the underlying determination 

herein which is based on legal conclusions regarding the 

application of Article 11 and when it is applied to the type of 

                     
71 Time Warner supplemented its earlier letter comments and 

essentially echoed the City's position regarding Verizon's 
preemption argument. 

72  See infra, p. 16. 
73  See Power Authority of the State of New York v. NYDEC,      

58 NY2d 427 (1983). 
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network Verizon is deploying.  The issues raised by the 

Petitioners at this late stage are more appropriately dealt with 

once the legal findings are made.  However, it is certainly not 

clear from the affidavit submitted in support of the 

Petitioners' request that there is any merit to the allegations 

that would warrant further review. 

CONCLUSION 

Based upon the foregoing, the Joint Petition, the 

Yonkers Petition and related Petitions are denied, consistent 

with the discussion above.  We clarify that Verizon must first 

obtain cable franchises from affected municipalities before it 

offers cable service or installs plant in its FTTP network that 

can only be used exclusively for a cable television system.  

Further, because the network upgrades can introduce significant 

construction activities in certain localities, we expect Verizon 

to work cooperatively with municipalities to ensure that local 

officials are timely informed of construction plans so that 

local officials are able to effectively manage their respective 

rights-of-way.  Finally, where Verizon has plans to eventually 

use its network to provide cable service, we strongly urge 

Verizon to work with local officials to understand their needs 

so that they can be engineered and met efficiently. 

 

The Commission Finds and Declares: 

  1.  The relief requested in the Joint Petition for 

Declaratory Ruling and the Yonkers Petition for Declaratory 

Ruling is denied consistent with this ruling. 

  2. Verizon New York Inc. is required to obtain 

municipal cable franchises in affected areas prior to installing 

plant used exclusively for a cable television system or prior to 

offering broadcast programming.     
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  3. These proceedings are closed. 

 

       By the Commission, 

 

  (SIGNED)    JACLYN A. BRILLING 
             Secretary 
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BY THE COMMISSION: 

BACKGROUND 

The above-captioned application was submitted by Verizon New York Inc. 

(Verizon or franchisee) on December 9, 2005.  A copy of same was served on the 

franchisor, the Village of Nyack (local franchising authority (LFA) or Village).  All local 

notice requirements were met.  

This application is governed by Section 221 of the Public Service Law 

(PSL), which requires our approval of a Certificate of Confirmation unless we find 

specific violations of law, Commission regulations, or the public interest.  Section 221(4) 

of the PSL provides that we may approve the application contingent upon compliance 

with certain standards, terms or conditions set by the Commission determined not to have 

been met by the applicant, system or franchise as proposed.  After reviewing the subject 

petition, and all the comments, in the context of the applicable statutory and regulatory 

standards, we have determined to approve the Certificate of Confirmation subject to the 
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conditions set forth herein.  Because this confirmation will promote consumer choice and 

enhance competition in the cable market, our determination furthers the public interest.    

SUMMARY OF COMMENTS 

A public notice of Verizon's application for a Certificate of Confirmation 

from the Commission was published in a newspaper of general circulation in the Village 

on December 12, 2005, as required pursuant to 16 NYCRR §897.2(g).  Comments were 

received from Cablevision Systems Long Island Corporation (Cablevision or incumbent) 

and the Cable Telecommunications Association of New York, Inc. (CTANY) on 

December 22, 2005.  Verizon filed reply comments on January 10, 2006.   

Cablevision contends that the proposed franchise agreement between 

Verizon and the Village, as approved by the Village Board, is deficient in numerous 

respects.  It claims that the proposed franchise agreement suffers from the same defects as 

those terms to which the Commission attached conditions in its confirmation of the 

Massapequa Park cable franchise.1  Specifically, Cablevision alleges that the proposed 

agreement violates the Commission's rules on line extension, indemnification, 

construction quality and safety, description of the cable system, public, educational and 

government (PEG) access, restoration of municipal property, rates, customer service, and 

abandonment.  Consequently, Cablevision asserts that the cable franchise at issue here, 

must, at a minimum, be revised to reflect the same conditions and modifications as 

Verizon's Massapequa Park cable franchise.   

In addition, Cablevision alleges that because of a purported 

misunderstanding between Verizon and the Village officials over the supervision of 

Verizon's fiber to the premises (FTTP) network, we should afford the Village additional 

time to consider its cable franchise with Verizon.  Specifically, Cablevision alleges that 

Verizon continues to adhere to the position that its mixed-use facilities that are also used 

in the deployment of cable service are exempt from Article 11 regulations.  Cablevision 

                                                 
1   Case 05-V-1263, Order and Certificate of Confirmation (issued December 15, 2005) 

(Massapequa Park). 
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states that because this issue was ultimately resolved in Massapequa Park, we should 

reaffirm our holding that Article 11 applies to mixed-use facilities. 

Finally, Cablevision raises level playing field concerns similar to those 

raised in the Massapequa Park franchise proceeding, and states that, at a minimum, the 

proposed franchise here cannot be confirmed absent revisions similar to those imposed in 

Massapequa Park.2    

Accordingly, Cablevision urges the Commission to:  (1)  revise the 

proposed franchise agreement in a manner consistent with Massapequa Park and  

(2)  afford the Village an opportunity to revisit the proposed franchise agreement in light 

of our determination concerning the Village's authority over Verizon's FTTP network 

provided in Massapequa Park. 

CTANY echoes many of the comments made by Cablevision, arguing that 

the proposed franchise agreement must be made to comply with the modifications and 

conditions outlined in Massapequa Park and the Commission should reaffirm its findings 

that Article 11 applies to mixed-use facilities. 

In reply, Verizon asserts that a central goal of both federal and state law is 

to encourage competitive entry in the video market.  Moreover, Verizon asserts that 

Cablevision misapplies Massapequa Park by arguing that it applies Article 11 to the 

entirety of Verizon's voice-and-data FTTP network and, therefore, grants a municipality 

broad new authority over the construction, placement and operation of that network.  

Verizon opines that Massapequa Park established only that once Verizon begins offering 

cable service it would in some part be operating a cable system, but only "to the extent" 

any part of Verizon's network is being used to provide cable service, and does not apply 

to the entirety of the FTTP network.    

                                                 
2   Cablevision emphasizes that the issue concerning facilities supervision in this proposed 

franchise is more problematic here because while the Massapequa Park franchise 
contained a handful of rights-of-way supervision provisions, the proposed agreement 
contains only one such provision. 
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Verizon argues that its interpretation of Massapequa Park is consistent with 

both state and federal law.  Under federal law, Verizon asserts that its FTTP network is a 

cable system only "to the extent" it is used to transmit video programming directly to 

subscribers.  Verizon construes this language to mean that the entirety of its 

telecommunication/data network is not automatically converted to a cable system once 

subscribers receive video programming.  Verizon states that this interpretation is 

reasonable because Verizon already has access to local rights-of-way in its capacity as a 

telecommunications provider and, therefore, the mere fact that it also provides cable 

service should not change the character or extent of its use of the rights-of-way.  

Moreover, under PSL §212(2), Verizon argues that the definition of a cable television 

system does not specify which particular facilities are part of that system and, thus, when 

read in light of the mandates in the federal Cable Act, it is a cable system only "to the 

extent" it provides cable service.  Verizon points out that nothing in Article 11 "…shall be 

construed to prevent franchise requirements in excess of those prescribed by the 

Commission, unless such requirement is inconsistent with this article, any regulation, 

policy or procedures of the commission, or federal law."  PSL §219(3).  Thus, it claims 

the purported limitation in the "to the extent" language in federal law also applies under 

the Public Service Law.      

Finally, Verizon argues that its interpretation is also supported by other 

provisions of federal law.  For example, according to Verizon, under 47 U.S.C.  

§621(b)(3)(B) a franchise authority is prohibited from imposing any requirement that 

limits or restricts telecommunication service by a cable operator.  Similarly, 47 U.S.C.  

§253(a) prohibits state or local regulation that may have the "…effect of prohibiting the 

ability of any entity to provide any interstate or intrastate telecommunications service."  

Moreover, Verizon raises First Amendment considerations that are implicated by attempts 

to use the cable franchising process to restrict entry into the video market.   

For all these reasons, Verizon urges the Commission to reject arguments 

that distort Massapequa Park and reaffirm that the scope of the activity requiring a cable 

franchise for Verizon's cable service over its FTTP network applies to cable-only 

facilities in the public rights-of-way, that the transmission of cable service does not give 
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municipalities greater authority over the construction, placement or operation of its 

mixed-use facilities than they already have under generally applicable 

telecommunications laws and does not, therefore, allow them to impose additional 

burdens on those physical facilities, and that the definition of a cable television system 

under state law is co-extensive with the definition under the federal Cable Act. 

Finally, Verizon argues that there is no basis to remand the proposed 

franchise agreement to the Village.  The scope of municipal authority over Verizon's 

FTTP facilities was, according to Verizon, a contentious issue for the Village during 

franchise negotiations.  The Village had the benefit of Cablevision's arguments to assist 

them and was fully aware of this dispute regarding the proper legal standard.  Therefore, 

there is no basis here to claim a misunderstanding and no need for a remand.  

The remainder of Verizon's reply comments is dedicated to rebutting 

Cablevision's claims under the Commission's minimum franchising and level playing 

field standards.  These arguments are also substantially similar to those raised in the 

Massapequa Park franchise proceeding and we will, therefore, not restate them here. 

Based on the foregoing, Verizon requests that the Commission approve the 

petition for a Certificate of Confirmation.3 

As discussed in detail below, we approve the Certificate of Confirmation, 

provided certain provisions contained in the proposed franchise agreement are modified 

or stricken to satisfy the minimum franchise standards contained in the Commission's 

rules.  Moreover, we provide further clarity on the scope of a municipality's control over 

Verizon's mixed-used facilities. 

                                                 
3   On January 12 and 13, 2006, CTANY and Cablevision, respectively, filed letters with 

the Commission, requesting leave to submit, and arguing that, Verizon's attempt to 
misconstrue the Commission's holding on the scope of control over Verizon's mixed-
use facilities should be denied. 



CASE 05-V-1570 
 

-6- 

STATE ENVIRONMENTAL QUALITY REVIEW ACT (SEQRA) 

Under SEQRA (Article 8 of the Environmental Conservation Law) and its 

implementing regulations (6 NYCRR Part 617 and 16 NYCRR Part 897), all state 

agencies must determine whether the actions they are requested to approve may have a 

significant impact on the environment.  SEQRA (6 NYCRR §617.6(a)(3)) requires 

applicants to submit a completed environmental assessment form (EAF) describing and 

disclosing the likely impacts of the proposed actions.  Verizon submitted an EAF for our 

review. 

 We have reviewed Verizon's application for its impact on the environment.  

We find that the proposed action does not meet the definitions of either a Type I or Type 

II action contained in 6 NYCRR §§617.4, 617.5 and 16 NYCRR §7.2 and §897.6, and, 

therefore, is an "unlisted" action.  We assume "Lead Agency" status and pursuant to an 

"uncoordinated" review determine that our approval and construction of the proposed 

cable system will not have a significant impact on the environment.4   

 In determining that the action of approving the certificate here will not 

result in any significant adverse environmental impacts, we note that the Commission has 

previously recognized that Verizon has the independent authority to upgrade its existing 

telecommunications network with FTTP.  We have assessed the environmental impact of 

our action on the entire franchise area.  The action here is limited to the confirmation of a 

cable franchise which authorizes the construction of equipment used exclusively for cable 

television service and the offering for hire of broadcast programming.  The offering of 

broadcast programming may result in an increase in requests for fiber drop wires and 

limited extensions of the already upgraded FTTP network.  This incremental installation 

activity will be associated with customers that presumably already have service from 

Verizon.  Verizon has represented to staff that most of the fiber optic cable is already 

installed within the Village.  Moreover, Verizon has represented that any additional 

exclusively cable-related equipment necessary to provide cable service will be installed 

                                                 
4   We note that rule 16 NYCRR §897.7(a) incorrectly refers to 6 NYCRR §617.19, the 

prior subsection for the EAF form, which is now §617.20. 
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within existing Verizon central offices and that no other purely cable-related equipment 

need be installed.  Further, based upon our review of the EAF, we determined that the 

Village does not contain agriculture areas, that might be adversely impacted by the type 

of construction proposed.  However, should future extensions of the system entail 

construction in wetlands, coastal zones or affect buildings and structures on the National 

Historic Landmarks and State and National Registers of Historic Places, the franchisee 

shall, seek consultation and/or permitting from the appropriate local and state agencies 

including the New York State Department of State and Office of Parks and Recreation.  

 A Notice of Determination of Significance, Negative Declaration, for this 

unlisted action is approved in conjunction with this Order.  The Notice and EAF will be 

retained in our files.  A copy of the Notice is annexed to this Order.   

DISCUSSION 

This application seeks our approval of a Certificate of Confirmation of a 

cable television franchise granted by the Village of Nyack by Resolution of the Village 

Board dated November 28, 2005 following duly noticed public hearings held on 

November 10 and 28, 2005.  The term of the proposed franchise agreement is 15 years, 

measured from the date of this Order. 

Verizon asserts that parties are misconstruing the determination in 

Massapequa Park pertaining to the scope of authority granted to a municipality 

concerning mixed-use facilities.  While the Commission did intend to apply Article 11 

and our minimum franchise standards to the entirety of Verizon's FTTP network, 

including mixed-use facilities, we do not view this determination as granting broad new 

authority to a municipality.     

The Commission's rules establish minimum franchise standards and 

preserve municipal police power over cable facilities.  The Commission's June 15, 2005 

Declaratory Ruling recognized that local governments have oversight authority for 

facilities in the public rights-of-way, even if they are used exclusively for telephone 

services.  By subjecting Verizon's mixed-use facilities to the Commission's minimum 

franchise standards and local government's police power, we do not believe that local 



CASE 05-V-1570 
 

-8- 

governments have been granted broad new authority over the construction, placement and 

operation of Verizon's mixed-use facilities.  Local governments have presumably been 

able to manage the telephone facilities that have utilized the public rights-of-way and 

need not attempt to exercise additional authority in the cable franchise to govern the 

construction, placement and operation of mixed-use facilities that will be used to provide 

video services.   

Attempts by municipal governments to impose construction or operating 

requirements in cable franchises that would apply to mixed-use facilities that go beyond 

its traditional police powers or minimum cable requirements could unduly inhibit 

competition and may well be deemed unreasonable under the Public Service Law and 

federal law.5  Thus, for example, cable franchise provisions requiring the undergrounding 

of mixed-use facilities would go beyond our minimum franchise requirements and would 

unduly extend cable franchising requirements that affect telephone plant and services.  

Where lawful and appropriate, such local requirements might be effectuated via local 

ordinances pursuant to police powers and presumably would be applicable to all other 

utilities using the public rights-of-way.  We did not intend in Massapequa Park that 

Article 11 could be used to effectuate, in a cable franchise, undergrounding of existing 

aeriel plant or other construction/operating requirements pertaining to mixed-use plant.6   

      In Massapequa Park, we determined that our minimum cable franchise 

standards applied to Verizon's mixed-use facilities.  The subject franchise agreement 

states in numerous sections that the LFA's regulatory authority over Verizon's FTTP 

network is limited in that the franchise and Article 11 of the PSL do not apply to its FTTP  

                                                 
5  See e.g., PSL §219(3), 47 U.S.C. §541(a)(1) and 16 N.Y.C.R.R. §894.8(a).   
 
6 We are not persuaded by Verizon's argument that the First Amendment to the United 

States Constitution prohibits municipal police power over its mixed-use plant.  Verizon 
failed to establish that municipal regulation of rights-of-way is precluded.  
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network to the extent the network is used for the provision of telephone or data services.7 

Therefore, based on the same reasons for our determination in Massapequa Park and as 

discussed above, as a condition of this Order, any reference in the proposed franchise 

agreement to facilities that are mixed-use and, therefore, purportedly subject to Title II 

and/or TCL §27 regulation exclusively, are deemed to be stricken from the proposed 

agreement.  Thus, the franchise will be construed such that if Verizon's network is being 

used to provide cable service within the Village the entire network is subject to PSL 

Article 11 and the Commission's cable rules.8 

 We further find that, in view of the above determination, the proposed 

franchise agreement substantially complies with our rules at 16 N.Y.C.R.R. Part 895,9 

except for certain provisions of the proposed franchise agreement that require conditional 

approval as set forth below.10    

First, §13.15 of the agreement, which pertains to rates, is inconsistent with 

Section 895.1(e) of our rules, which requires that any rates and charges be subject to 

regulation in accordance with federal law.  Although the Village and Verizon agree that 

the franchisee is subject to effective competition and, therefore, not subject to 

Commission rate regulation, Verizon must seek such a ruling from the Federal  

                                                 
7  See e.g., Verizon franchise at §§1.6, 1.29, 1.31, 1.32, 2.2, 4, 13.1.1 and 13.11. 
 
8   Verizon argues that the scope of activity for which a cable franchise is required by it 

applies to cable-only facilities in the rights-of-way and relies on the Village of 
Warwick (Case 02-V-0224, "Order Approving Certificate of Confirmation and 
Denying Request for Waiver of Line Extension Rules" (issued June 28, 2002)) 
proceeding to support its position.  However, the Village of Warwick proceeding did 
not address the particular issue of whether mixed-use plant would be subject to cable 
regulations under Article 11 because the Warwick franchise did not distinguish 
between cable exclusive and mixed-use facilities.  

 
9   On or about April 15, 2005, the Commission's cable television rules in 16 NYCRR      

§890 et seq. became effective.  Accordingly, the proposed franchise agreement is 
governed by the new rules. 

  
10   Our authority to condition our approval of the proposed franchise agreement on 

certain modifications is derived from PSL §213(1). 
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Communications Commission (FCC).11  Until it has received an exemption from rate 

regulation from the FCC, rates are subject to federal regulation.  It will be a condition of 

this Order that Section 895.1(e) is deemed a part of the proposed agreement as if 

specifically set forth therein. 

Second, this Order will be granted upon the condition that the franchisee 

comply with the minimum consumer protection and customer service standards set forth 

in Parts 890 and 896 of the Commission's rules.  Verizon states in its reply comments that 

it will comply with these rules. 

Third, this Order will be granted upon condition that the franchisee comply 

with the minimum standards for PEG access contained in Sections 895.1(f) and 895.4 of 

our rules.  Pursuant to our rules, Verizon is required to provide PEG access capability at 

the same time it offers cable television service to the Village.  Verizon cannot simply rely 

on voluntary interconnection or, in the alternative, Commission approval of a petition for 

interconnection with the incumbent.  That does not satisfy the requirement that the 

"designation of PEG access facilities shall include the provision by the cable television 

franchisee of the technical ability to play back prerecorded programming and to transmit 

programming information consistent with the designated uses of PEG access channels."12 

Accordingly, Verizon must comply with the foregoing, consistent with our rules.  We 

note that Verizon states in its reply comments that it will comply with these requirements.  

Fourth, this Order will be granted upon the condition that the franchisee 

comply with the minimum line extension standards contained in Section 895.5 of the 

Commission's rules.  Because the proposed franchise agreement includes certain 

exceptions that are inconsistent with the Commission's line extension rules, our approval 

will be furthered conditioned upon striking the exceptions relating to "technical 

                                                 
11  See, 47 U.S.C. §543(a)(2) and 47 C.F.R. §§76.905, 76.907. 
 
12  16 NYCRR §895.4(c)(7). 
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difficulties" and inability to access "under reasonable terms and conditions" from the 

proposed agreement.13   

Fifth, the agreement does not fully comply with Section 895.1(i)(1) of our 

rules which requires the franchisee to indemnify the municipality and hold it harmless 

from all liability, damage, cost or expense as a result of conduct undertaken pursuant to 

the franchise.  The exception to indemnity in §9.2.1 of the proposed agreement stating 

that the franchisee shall not indemnify the LFA for any damage, liability or claims 

resulting from the "distribution of any Cable Service over the Cable System" is 

inconsistent with our regulations.  Our rule states that the franchisee shall indemnify the 

municipality for all liability, damage, cost or expense arising from any conduct 

undertaken pursuant to the franchise (emphasis added).  In this regard, our approval will 

be granted upon the express condition that the quoted language in §9.2.1 be stricken from 

the proposed franchise agreement. 

Sixth, Section 895.1(j) of our rules requires the franchise to include a 

provision stating that any municipal property damage shall be promptly repaired or 

replaced by the franchisee and restored to serviceable condition.  The negligence standard 

in § 2.9 of the proposed agreement limits the applicability to "negligent" acts.14  It will be 

a condition of this Order that the reference to "negligent" acts in the proposed agreement  

                                                 
13  In the past, we have rejected similar exclusions regarding access and technical 

difficulties. See, e.g., Case 03-V-0887, Application of MTC Cable for Approval of the 
Renewal of its Cable Television Franchise for the Village of Fleischmanns (Delaware 
County) at pp 4-5 (October 16, 2003).  We do not, however, intend to suggest that 
technical difficulties or unreasonable access conditions would not be grounds for a 
possible waiver request. 

 
14   16 N.Y.C.R.R. §895.1(j).  
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be stricken and that Section 895.1(j) be deemed a part of the proposed agreement, as if 

specifically set forth therein.15 

Seventh, Section 895.1(t) of our rules requires a provision stating that any 

valid reporting requirement in the franchise may be satisfied with system-wide statistics, 

except those related to franchise fees and customer complaints.  It will be a condition of 

this Order that Section 895.1(t) be deemed a part of the proposed agreement, as if 

specifically set forth therein. 

Eighth, §§2.7.3, 13.7 and 13.12 purport to effect an automatic amendment 

to the agreement under certain circumstances.  We clarify that any modification of the 

agreement pursuant to these sections would constitute an amendment of the franchise 

subject to our approval pursuant to Section 222 of the PSL and Subpart 892-1.  In its 

reply comments, Verizon raises no objection to this requirement. 

Ninth, Section 895.1(b)(c) of our rules require a provision in all franchise 

agreements regarding a description of the system and the location of trunk and feeder 

plant and a provision requiring that the franchisee shall construct and maintain its cable 

system using materials of good and durable quality and that all work involved in the 

construction, installation, maintenance, and repair of the cable system shall be performed 

in a safe and reliable manner.  It will be a condition of our approval that Section 895.1(b) 

be deemed part of the proposed agreement, as if specifically set forth therein.  Verizon 

                                                 
15   Restoration of municipal property was not conditioned under Massapequa Park 

because that franchise did not contain a negligence exception.  Verizon claims that 
any restoration is legitimately tied to a modest limitation imposed by a negligence 
standard and that this standard when read in conjunction with the Rule 895.1(j) is in 
substantial compliance.  Our aim is to ensure that restoration of potentially dangerous 
conditions in public rights-of-way occur without delay. We note, however, that should 
a municipality exercise this provision we expect that it will first undertake the 
necessary investigation to ascertain whether Verizon activities resulted in the damage 
and the need for restoration.  
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 indicates in its reply comments that it will provide the Village with documentation 

sufficient to satisfy this requirement. 

The proposed franchise agreement contains additional provisions not 

required by Part 895 of our rules.  We approve these provisions to the extent that they are 

consistent with Article 11 and its regulations.  In the event of an ambiguity in any such 

provision, the provision will be construed in the manner most favorable to the franchisor. 

Based on the foregoing, we find that the proposed franchise agreement, as 

modified by the conditions outlined above, is in substantial compliance with our cable 

regulations.  We also find that the proposed franchise agreement does not violate the 

Commission's level playing field rule.  Part 895.3 states that no municipality may award 

or renew a franchise for cable television service which contains economic or regulatory 

burdens which when taken as a whole are greater or lesser than those burdens placed 

upon an incumbent's franchise in the same franchise area.  This analysis does not compel 

us to undertake a term for term comparison of the respective franchise agreements.  Nor 

will we review the franchise agreements in isolation.  Our rule does not preclude the 

existence of different franchise terms for different companies as they roll out their cable 

service in various municipalities, should events and circumstances so warrant.16  We will, 

however, ensure that both agreements in a particular franchise area substantially comply 

with our franchising standards in Part 895, and that no cable operator enjoys a material 

competitive advantage in that particular community.   

Based upon our review, we find that the remaining discrepancies do not, 

when taken as a whole, substantiate a level playing field violation.  The differences are 

immaterial, speculative, ill-defined in terms of economic impact and counterbalanced by 

other obligations (e.g., other telephone related oversight obligations) and the fact that 

Verizon is a new entrant in the cable market.  Based on the conditions outlined above, the 

proposed franchise agreement does not create a level playing field concern which requires 

further Commission action. 

                                                 
16  Case 01-V-0381, Memorandum and Resolution Adopting 16 NYCRR Parts 890-899 

(issued April 4, 2005). 
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Finally, with regard to Cablevision's request that we remand the proposed 

franchise back to the Village for further consideration in light of our discussion on the 

scope of Article 11 over Verizon's FTTP network, we decline to do so.  In light of the 

modifications outlined above, we find that the necessary protections are in place vis-à-vis 

the Village's ability to govern its rights-of-way.           

The Commission orders: 

1.  Pursuant to Section 221 of the Public Service Law and the rules and 

regulations of this Commission, the application of Verizon New York Inc. for approval of 

a Certificate of Confirmation of the franchise to provide cable television service for the 

Village of Nyack (Rockland County) is hereby approved, subject to the conditions set 

forth in the body of this certificate and Order.  Said certificate shall expire 15 years from 

the date of this Order. 

2.  This certificate and Order does not in any way confer rights or privileges 

other than those granted in the underlying franchise and the certificate holder remains 

subject to the obligations imposed by Article 11 of the Public Service Law, the 

underlying franchise and all applicable rules, regulations and orders of this Commission. 

3.  This proceeding is closed. 

By the Commission, 
 
 
 

(SIGNED)  JACLYN A. BRILLING 
      Secretary 



STATE OF NEW YORK 
PUBLIC SERVICE COMMISSION 

   
CASE 05-V-1570 -  Petition of Verizon New York Inc., for a Certificate of Confirmation 

 for its Franchise with the Village of Nyack, Rockland County. 
 
NOTICE OF DETERMINATION 

OF SIGNIFICANCE 
 

NEGATIVE DECLARATION 
 

  NOTICE is hereby given that an Environmental Impact Statement will not 

be prepared in connection with the approval by the Public Service Commission of the 

Petition of Verizon New York Inc., for a Certificate of Confirmation for its cable 

television franchise with the Village of Nyack, Rockland County, based upon our 

determination in accordance with Article 8 of the Environmental Conservation Law, that 

such action will not have a significant adverse effect on the environment.  The approval 

of this action is an Unlisted Action as defined under 6 NYCRR Section 617.7(c). 

  Based upon our review of the record, the confirmation of the exercise of the 

franchise granted to Verizon New York Inc by the Village of Nyack to provide cable 

service under Section 221 of the Public Service Law will not result in significant adverse 

environmental impacts because the incremental construction that would be induced is 

insignificant in that it would involve only individual service lines and equipment within 

existing Verizon central offices. 

  The address of the Public Service Commission, the lead agency for the 

purposes of the Environmental Quality Review of this project is Three Empire State 

Plaza, Albany, New York 12223-1350.  Questions may be directed to Richard H. Powell 

at (518) 486-2885 or to the address above. 

 
 
 
 

 JACLYN A. BRILLING 
 Secretary 
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CASE 05-V-1571 - Petition of Verizon New York Inc. for a Certificate of Confirmation 

for its Franchise with the Village of South Nyack, Rockland County. 

 ORDER AND CERTIFICATE OF CONFIRMATION 

 (Issued and Effective February 8, 2006) 

BY THE COMMISSION: 

BACKGROUND

The above-captioned application was submitted by Verizon New York Inc. 

(Verizon or franchisee) on December 9, 2005.  A copy of same was served on the 

franchisor, the Village of South Nyack (local franchising authority (LFA) or Village).  All 

local notice requirements were met.  

This application is governed by Section 221 of the Public Service Law 

(PSL), which requires our approval of a Certificate of Confirmation unless we find 

specific violations of law, Commission regulations, or the public interest.  Section 221(4) 

of the PSL provides that we may approve the application contingent upon compliance 

with certain standards, terms or conditions set by the Commission determined not to have 

been met by the applicant, system or franchise as proposed.  After reviewing the subject 

petition, and all the comments, in the context of the applicable statutory and regulatory 

standards, we have determined to approve the Certificate of Confirmation subject to the 
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conditions set forth herein.  Because this confirmation will promote consumer choice and 

enhance competition in the cable market, our determination furthers the public interest.    

SUMMARY OF COMMENTS

A public notice of Verizon's application for a Certificate of Confirmation 

from the Commission was published in a newspaper of general circulation in the Village 

on December 12, 2005, as required pursuant to 16 NYCRR §897.2(g).  Comments were 

received from Cablevision Systems Long Island Corporation (Cablevision or incumbent) 

and the Cable Telecommunications Association of New York, Inc. (CTANY) on 

December 22, 2005.  Verizon filed reply comments on January 10, 2006.   

Cablevision contends that the proposed franchise agreement between 

Verizon and the Village, as approved by the Village Board, is deficient in numerous 

respects.  It claims that the proposed franchise agreement suffers from the same defects as 

those terms to which the Commission attached conditions in its confirmation of the 

Massapequa Park cable franchise.
1

Specifically, Cablevision alleges that the proposed 

agreement violates the Commission's rules on line extension, indemnification, 

construction quality and safety, description of the cable system, public, educational and 

government (PEG) access, restoration of municipal property, rates, customer service, and 

abandonment.  Consequently, Cablevision asserts that the cable franchise at issue here, 

must, at a minimum, be revised to reflect the same conditions and modifications as 

Verizon's Massapequa Park cable franchise.   

In addition, Cablevision alleges that because of a purported 

misunderstanding between Verizon and the Village officials over the supervision of 

Verizon's fiber to the premises (FTTP) network, we should afford the Village additional 

time to consider its cable franchise with Verizon.  Specifically, Cablevision alleges that 

Verizon continues to adhere to the position that its mixed-use facilities that are also used 

in the deployment of cable service are exempt from Article 11 regulations.  Cablevision 

1
  Case 05-V-1263, Order and Certificate of Confirmation (issued December 15, 2005) 

(Massapequa Park).
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states that because this issue was ultimately resolved in Massapequa Park, we should 

reaffirm our holding that Article 11 applies to mixed-use facilities. 

Finally, Cablevision raises level playing field concerns similar to those 

raised in the Massapequa Park franchise proceeding, and states that, at a minimum, the 

proposed franchise here cannot be confirmed absent revisions similar to those imposed in 

Massapequa Park.
2

Accordingly, Cablevision urges the Commission to:  (1)  revise the 

proposed franchise agreement in a manner consistent with Massapequa Park and

(2)  afford the Village an opportunity to revisit the proposed franchise agreement in light 

of our determination concerning the Village's authority over Verizon's FTTP network 

provided in Massapequa Park.

CTANY echoes many of the comments made by Cablevision, arguing that 

the proposed franchise agreement must be made to comply with the modifications and 

conditions outlined in Massapequa Park and the Commission should reaffirm its findings 

that Article 11 applies to mixed-use facilities. 

In reply, Verizon asserts that a central goal of both federal and state law is 

to encourage competitive entry in the video market.  Moreover, Verizon asserts that 

Cablevision misapplies Massapequa Park by arguing that it applies Article 11 to the 

entirety of Verizon's voice-and-data FTTP network and, therefore, grants a municipality 

broad new authority over the construction, placement and operation of that network.  

Verizon opines that Massapequa Park established only that once Verizon begins offering 

cable service it would in some part be operating a cable system, but only "to the extent" 

any part of Verizon's network is being used to provide cable service, and does not apply 

to the entirety of the FTTP network.

2
  Cablevision emphasizes that the issue concerning facilities supervision in this proposed 

franchise is more problematic here because while the Massapequa Park franchise 

contained a handful of rights-of-way supervision provisions, the proposed agreement 

contains only one such provision. 
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Verizon argues that its interpretation of Massapequa Park is consistent with 

both state and federal law.  Under federal law, Verizon asserts that its FTTP network is a 

cable system only "to the extent" it is used to transmit video programming directly to 

subscribers.  Verizon construes this language to mean that the entirety of its 

telecommunication/data network is not automatically converted to a cable system once 

subscribers receive video programming.  Verizon states that this interpretation is 

reasonable because Verizon already has access to local rights-of-way in its capacity as a 

telecommunications provider and, therefore, the mere fact that it also provides cable 

service should not change the character or extent of its use of the rights-of-way.

Moreover, under PSL §212(2), Verizon argues that the definition of a cable television 

system does not specify which particular facilities are part of that system and, thus, when 

read in light of the mandates in the federal Cable Act, it is a cable system only "to the 

extent" it provides cable service.  Verizon points out that nothing in Article 11 "…shall be 

construed to prevent franchise requirements in excess of those prescribed by the 

Commission, unless such requirement is inconsistent with this article, any regulation, 

policy or procedures of the commission, or federal law."  PSL §219(3).  Thus, it claims 

the purported limitation in the "to the extent" language in federal law also applies under 

the Public Service Law.

Finally, Verizon argues that its interpretation is also supported by other 

provisions of federal law.  For example, according to Verizon, under 47 U.S.C.  

§621(b)(3)(B) a franchise authority is prohibited from imposing any requirement that 

limits or restricts telecommunication service by a cable operator.  Similarly, 47 U.S.C.  

§253(a) prohibits state or local regulation that may have the "…effect of prohibiting the 

ability of any entity to provide any interstate or intrastate telecommunications service."  

Moreover, Verizon raises First Amendment considerations that are implicated by attempts 

to use the cable franchising process to restrict entry into the video market.   

For all these reasons, Verizon urges the Commission to reject arguments 

that distort Massapequa Park and reaffirm that the scope of the activity requiring a cable 

franchise for Verizon's cable service over its FTTP network applies to cable-only 

facilities in the public rights-of-way, that the transmission of cable service does not give 
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municipalities greater authority over the construction, placement or operation of its 

mixed-use facilities than they already have under generally applicable 

telecommunications laws and does not, therefore, allow them to impose additional 

burdens on those physical facilities, and that the definition of a cable television system 

under state law is co-extensive with the definition under the federal Cable Act. 

Finally, Verizon argues that there is no basis to remand the proposed 

franchise agreement to the Village.  The scope of municipal authority over Verizon's 

FTTP facilities was, according to Verizon, a contentious issue for the Village during 

franchise negotiations.  The Village had the benefit of Cablevision's arguments to assist 

them and was fully aware of this dispute regarding the proper legal standard.  Therefore, 

there is no basis here to claim a misunderstanding and no need for a remand.  

The remainder of Verizon's reply comments is dedicated to rebutting 

Cablevision's claims under the Commission's minimum franchising and level playing 

field standards.  These arguments are also substantially similar to those raised in the 

Massapequa Park franchise proceeding and we will, therefore, not restate them here. 

Based on the foregoing, Verizon requests that the Commission approve the 

petition for a Certificate of Confirmation.
3

As discussed in detail below, we approve the Certificate of Confirmation, 

provided certain provisions contained in the proposed franchise agreement are modified 

or stricken to satisfy the minimum franchise standards contained in the Commission's 

rules.  Moreover, we provide further clarity on the scope of a municipality's control over 

Verizon's mixed-used facilities. 

3
  On January 12 and 13, 2006, CTANY and Cablevision, respectively, filed letters with 

the Commission, requesting leave to submit, and arguing that, Verizon's attempt to 

misconstrue the Commission's holding on the scope of control over Verizon's mixed-

use facilities should be denied. 
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STATE ENVIRONMENTAL QUALITY REVIEW ACT (SEQRA)

Under SEQRA (Article 8 of the Environmental Conservation Law) and its 

implementing regulations (6 NYCRR Part 617 and 16 NYCRR Part 897), all state 

agencies must determine whether the actions they are requested to approve may have a 

significant impact on the environment.  SEQRA (6 NYCRR §617.6(a)(3)) requires 

applicants to submit a completed environmental assessment form (EAF) describing and 

disclosing the likely impacts of the proposed actions.  Verizon submitted an EAF for our 

review.

We have reviewed Verizon's application for its impact on the environment.  

We find that the proposed action does not meet the definitions of either a Type I or Type 

II action contained in 6 NYCRR §§617.4, 617.5 and 16 NYCRR § 7.2 and §897.6, and, 

therefore, is an "unlisted" action.  We assume "Lead Agency" status and pursuant to an 

"uncoordinated" review determine that our approval and construction of the proposed 

cable system will not have a significant impact on the environment.
4

 In determining that the action of approving the certificate here will not 

result in any significant adverse environmental impacts, we note that the Commission has 

previously recognized that Verizon has the independent authority to upgrade its existing 

telecommunications network with FTTP.  We have assessed the environmental impact of 

our action on the entire franchise area.  The action here is limited to the confirmation of a 

cable franchise which authorizes the construction of equipment used exclusively for cable 

television service and the offering for hire of broadcast programming.  The offering of 

broadcast programming may result in an increase in requests for fiber drop wires and 

limited extensions of the already upgraded FTTP network.  This incremental installation 

activity will be associated with customers that presumably already have service from 

Verizon.  Verizon has represented to staff that most of the fiber optic cable is already 

installed within the Village.  Moreover, Verizon has represented that any additional 

exclusively cable-related equipment necessary to provide cable service will be installed 

4
  We note that rule 16 NYCRR §897.7(a) incorrectly refers to 6 NYCRR §617.19, the 

prior subsection for the EAF form, which is now §617.20. 
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within existing Verizon central offices and that no other purely cable-related equipment 

need be installed.  Further, based upon our review of the EAF, we determined that the 

Village does not contain land uses such as agriculture or wetlands that might be adversely 

impacted by the type of construction proposed.  However, should future extensions of the 

system entail construction in coastal zones or affect buildings and structures on the 

National Historic Landmarks and State and National Registers of Historic Places, the 

franchisee shall, seek consultation and/or permitting from the appropriate local and state 

agencies including the New York State Department of State and Office of Parks and 

Recreation.

 A Notice of Determination of Significance, Negative Declaration, for this 

unlisted action is approved in conjunction with this Order.  The Notice and EAF will be 

retained in our files.  A copy of the Notice is annexed to this Order.

DISCUSSION

This application seeks our approval of a Certificate of Confirmation of a 

cable television franchise granted by the Village of South Nyack by Resolution of the 

Village Board dated November 29, 2005 following duly noticed public hearings held on 

November 15 and 29, 2005.  The term of the proposed franchise agreement is 15 years, 

measured from the date of this Order. 

Verizon asserts that parties are misconstruing the determination in 

Massapequa Park pertaining to the scope of authority granted to a municipality 

concerning mixed-use facilities.  While the Commission did intend to apply Article 11 

and its minimum franchise standards to the entirety of Verizon's FTTP network, including 

mixed-use facilities, we do not view this determination as granting broad new authority to 

a municipality.     

The Commission's rules establish minimum franchise standards and 

preserve municipal police power over cable facilities.  The Commission's June 15, 2005 

Declaratory Ruling recognized that local governments have oversight authority for 

facilities in the public rights-of-way, even if they are used exclusively for telephone 

services.  By subjecting Verizon's mixed-use facilities to the Commission's minimum 
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franchise standards and local government's police power, we do not believe that local 

governments have been granted broad new authority over the construction, placement and 

operation of Verizon's mixed-use facilities.  Local governments have presumably been 

able to manage the telephone facilities that have utilized the public rights-of-way and 

need not attempt to exercise additional authority in the cable franchise to govern the 

construction, placement and operation of mixed-use facilities that will be used to provide 

video services.

Attempts by municipal governments to impose construction or operating 

requirements in cable franchises that would apply to mixed-use facilities that go beyond 

its traditional police powers or minimum cable requirements could unduly inhibit 

competition and may well be deemed unreasonable under the Public Service Law and 

federal law.
5
  Thus, for example, cable franchise provisions requiring the undergrounding 

of mixed-use facilities would go beyond our minimum franchise requirements and would 

unduly extend cable franchising requirements that affect telephone plant and services.  

Where lawful and appropriate, such local requirements might be effectuated via local 

ordinances pursuant to police powers and presumably would be applicable to all other 

utilities using the public rights-of-way.  We did not intend in Massapequa Park that 

Article 11 could be used to effectuate, in a cable franchise, undergrounding of existing 

aeriel plant or other construction/operating requirements pertaining to mixed-use plant.
6   

     In Massapequa Park, we determined that our minimum cable franchise 

standards applied to Verizon's mixed-use facilities.  The subject franchise agreement 

states in numerous sections that the LFA's regulatory authority over Verizon's FTTP 

network is limited in that the franchise and Article 11 of the PSL do not apply to its FTTP 

5
   See e.g., PSL §219(3), 47 U.S.C. §541(a)(1) and 16 N.Y.C.R.R. §894.8(a).

6
   We are not persuaded by Verizon's argument that the First Amendment to the United 

States Constitution prohibits municipal police power over its mixed-use plant.  Verizon 

has failed to establish any link to an infringement on First Amendment freedoms and 

municipal regulation of rights-of-way that would preclude the exercise of police power 

over its infrastructure. 
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network to the extent the network is used for the provision of telephone or data services.
7

Therefore, based on the same reasons for our determination in Massapequa Park and as 

discussed above, as a condition of this Order, any reference in the proposed franchise 

agreement to facilities that are mixed-use and, therefore, purportedly subject to Title II 

and/or TCL §27 regulation exclusively, are deemed to be stricken from the proposed 

agreement.  Thus, the franchise will be construed such that if Verizon's network is being 

used to provide cable service within the Village the entire network is subject to PSL 

Article 11 and the Commission's cable rules.
8

We further find that, in view of the above determination, the proposed 

franchise agreement substantially complies with our rules at 16 N.Y.C.R.R. Part 895,
9

except for certain provisions of the proposed franchise agreement that require conditional 

approval as set forth below.
10

First, §13.15 of the agreement, which pertains to rates, is inconsistent with 

Section 895.1(e) of our rules, which requires that any rates and charges be subject to 

regulation in accordance with federal law.  Although the Village and Verizon agree that 

the franchisee is subject to effective competition and, therefore, not subject to 

Commission rate regulation, Verizon must seek such a ruling from the Federal 

7    
See e.g., Verizon franchise at §§1.6, 1.29, 1.31, 1.32, 2.2, 4, 13.1.1 and 13.11. 

8
  Verizon argues that the scope of activity for which a cable franchise is required by it 

applies to cable-only facilities in the rights-of-way and relies on the Village of 

Warwick (Case 02-V-0224, "Order Approving Certificate of Confirmation and 

Denying Request for Waiver of Line Extension Rules" (issued June 28, 2002)) 

proceeding to support its position.  However, the Village of Warwick proceeding did 

not address the particular issue of whether mixed-use plant would be subject to cable 

regulations under Article 11 because the Warwick franchise did not distinguish 

between cable exclusive and mixed-used facilities.   

9
 On or about April 15, 2005, the Commission's cable television rules in 16 NYCRR       

§890 et seq. became effective.  Accordingly, the proposed franchise agreement is 

governed by the new rules. 

10
 Our authority to condition our approval of the proposed franchise agreement on certain 

modifications is derived from PSL §213(1). 
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Communications Commission (FCC).
11

  Until it has received an exemption from rate 

regulation from the FCC, rates are subject to federal regulation.  It will be a condition of 

this Order that Section 895.1(e) is deemed a part of the proposed agreement as if 

specifically set forth therein. 

Second, this Order will be granted upon the condition that the franchisee 

comply with the minimum consumer protection and customer service standards set forth 

in Parts 890 and 896 of the Commission's rules.  Verizon states in its reply comments that 

it will comply with these rules. 

Third, this Order will be granted upon condition that the franchisee comply 

with the minimum standards for PEG access contained in Sections 895.1(f) and 895.4 of 

our rules.  Pursuant to our rules, Verizon is required to provide PEG access capability at 

the same time it offers cable television service to the Village.  Verizon cannot simply rely 

on voluntary interconnection or, in the alternative, Commission approval of a petition for 

interconnection with the incumbent.  That does not satisfy the requirement that the 

"designation of PEG access facilities shall include the provision by the cable television 

franchisee of the technical ability to play back prerecorded programming and to transmit 

programming information consistent with the designated uses of PEG access channels."
12

Accordingly, Verizon must comply with the foregoing, consistent with our rules.  We 

note that Verizon states in its reply comments that it will comply with these requirements.  

Fourth, this Order will be granted upon the condition that the franchisee 

comply with the minimum line extension standards contained in Section 895.5 of the 

Commission's rules.  Because the proposed franchise agreement includes certain 

exceptions that are inconsistent with the Commission's line extension rules, our approval 

11
 See, 47 U.S.C. §543(a)(2) and 47 C.F.R. §§76.905, 76.907. 

12
 16 NYCRR §895.4(c)(7). 
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 will be furthered conditioned upon striking the exceptions relating to "technical 

difficulties" and inability to access "under reasonable terms and conditions" from the 

proposed agreement.
13

Fifth, the agreement does not fully comply with Section 895.1(i)(1) of our 

rules which requires the franchisee to indemnify the municipality and hold it harmless 

from all liability, damage, cost or expense as a result of conduct undertaken pursuant to 

the franchise.  The exception to indemnity in §9.2.1 of the proposed agreement stating 

that the franchisee shall not indemnify the LFA for any damage, liability or claims 

resulting from the "distribution of any Cable Service over the Cable System" is 

inconsistent with our regulations.  Our rule states that the franchisee shall indemnify the 

municipality for all liability, damage, cost or expense arising from any conduct 

undertaken pursuant to the franchise (emphasis added).  In this regard, our approval will 

be granted upon the express condition that the quoted language in § 9.2.1 be stricken from 

the proposed franchise agreement. 

Sixth, Section 895.1(j) of our rules requires the franchise to include a 

provision stating that any municipal property damage shall be promptly repaired or 

replaced by the franchisee and restored to serviceable condition.  The negligence standard 

in §2.9 of the proposed agreement limits the applicability to "negligent" acts.
14

  It will be 

a condition of this Order that the reference to "negligent" acts in the proposed agreement  

13
 In the past, we have rejected similar exclusions regarding access and technical 

difficulties.  See, e.g., Case 03-V-0887, Application of MTC Cable for Approval of the 

Renewal of its Cable Television Franchise for the Village of Fleischmanns (Delaware 

County) at pp 4-5 (October 16, 2003).  We do not, however, intend to suggest that 

technical difficulties or unreasonable access conditions would not be grounds for a 

possible waiver request. 

14
  16 N.Y.C.R.R. §895.1(j).
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be stricken and that Section 895.1(j) be deemed a part of the proposed agreement, as if 

specifically set forth therein.
15

Seventh, Section 895.1(t) of our rules requires a provision stating that any 

valid reporting requirement in the franchise may be satisfied with system-wide statistics, 

except those related to franchise fees and customer complaints.  It will be a condition of 

this Order that Section 895.1(t) be deemed a part of the proposed agreement, as if 

specifically set forth therein. 

Eighth, §§2.7.3, 13.7 and 13.12 purport to effect an automatic amendment 

to the agreement under certain circumstances.  We clarify that any modification of the 

agreement pursuant to these sections would constitute an amendment of the franchise 

subject to our approval pursuant to Section 222 of the PSL and Subpart 892-1.  In its 

reply comments, Verizon raises no objection to this requirement. 

Ninth, Section 895.1(b)(c) of our rules require a provision in all franchise 

agreements regarding a description of the system and the location of trunk and feeder 

plant and a provision requiring that the franchisee shall construct and maintain its cable 

system using materials of good and durable quality and that all work involved in the 

construction, installation, maintenance, and repair of the cable system shall be performed 

in a safe and reliable manner.  It will be a condition of our approval that Section 895.1(b) 

be deemed part of the proposed agreement, as if specifically set forth therein.  Verizon 

indicates in its reply comments that it will provide the Village with documentation 

sufficient to satisfy this requirement. 

15
   Restoration of municipal property was not conditioned under Massapequa Park

because that franchise did not contain a negligence exception.  Verizon claims that 

any restoration is legitimately tied to a modest limitation imposed by a negligence 

standard and that this standard when read in conjunction with the Rule 895.1(j) is in 

substantial compliance.  Our aim is to ensure that restoration of potentially dangerous 

conditions in public rights-of-way occur without delay. We note, however, that should 

a municipality exercise this provision we expect that it will first undertake the 

necessary investigation to ascertain whether Verizon activities resulted in the damage 

and the need for restoration. 
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The proposed franchise agreement contains additional provisions not 

required by Part 895 of our rules.  We approve these provisions to the extent that they are 

consistent with Article 11 and its regulations.  In the event of an ambiguity in any such 

provision, the provision will be construed in the manner most favorable to the franchisor. 

Based on the foregoing, we find that the proposed franchise agreement, as 

modified by the conditions outlined above, is in substantial compliance with our cable 

regulations.  We also find that the proposed franchise agreement does not violate the 

Commission's level playing field rule.  Part 895.3 states that no municipality may award 

or renew a franchise for cable television service which contains economic or regulatory 

burdens which when taken as a whole are greater or lesser than those burdens placed 

upon an incumbent's franchise in the same franchise area.  This analysis does not compel 

us to undertake a term for term comparison of the respective franchise agreements.  Nor 

will we review the franchise agreements in isolation.  Our rule does not preclude the 

existence of different franchise terms for different companies as they roll out their cable 

service in various municipalities, should events and circumstances so warrant.
16

  We will, 

however, ensure that both agreements in a particular franchise area substantially comply 

with our franchising standards in Part 895, and that no cable operator enjoys a material 

competitive advantage in that particular community.   

Based upon our review, we find that the remaining discrepancies do not, 

when taken as a whole, substantiate a level playing field violation.  The differences are 

immaterial, speculative, ill-defined in terms of economic impact and counterbalanced by 

other obligations (e.g., other telephone related oversight obligations) and the fact that 

Verizon is a new entrant in the cable market.  Based on the conditions outlined above, the 

proposed franchise agreement does not create a level playing field concern which requires 

further Commission action. 

16
 Case 01-V-0381, Memorandum and Resolution Adopting 16 NYCRR Parts 890-899 

(issued April 4, 2005). 
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Finally, with regard to Cablevision's request that we remand the proposed 

franchise back to the Village for further consideration in light of our discussion on the 

scope of Article 11 over Verizon's FTTP network, we decline to do so.  In light of the 

modifications outlined above, we find that the necessary protections are in place vis-à-vis 

the Village's ability to govern its rights-of-way.           

The Commission orders:

1.  Pursuant to Section 221 of the Public Service Law and the rules and 

regulations of this Commission, the application of Verizon New York Inc. for approval of 

a Certificate of Confirmation of the franchise to provide cable television service for the 

Village of South Nyack (Rockland County) is hereby approved, subject to the conditions 

set forth in the body of this certificate and Order.  Said certificate shall expire 15 years 

from the date of this Order. 

2.  This certificate and Order does not in any way confer rights or privileges 

other than those granted in the underlying franchise and the certificate holder remains 

subject to the obligations imposed by Article 11 of the Public Service Law, the 

underlying franchise and all applicable rules, regulations and orders of this Commission. 

3.  This proceeding is closed. 

By the Commission, 

(SIGNED)  JACLYN A. BRILLING 

     Secretary 



STATE OF NEW YORK 

PUBLIC SERVICE COMMISSION 

CASE 05-V-1571 -  Petition of Verizon New York Inc., for a Certificate of Confirmation 

 for its Franchise with the Village of South Nyack, Rockland County. 

NOTICE OF DETERMINATION 

OF SIGNIFICANCE 

NEGATIVE DECLARATION 

  NOTICE is hereby given that an Environmental Impact Statement will not 

be prepared in connection with the approval by the Public Service Commission of the 

Petition of Verizon New York Inc., for a Certificate of Confirmation for its cable 

television franchise with the Village of South Nyack, Rockland County, based upon our 

determination in accordance with Article 8 of the Environmental Conservation Law, that 

such action will not have a significant adverse effect on the environment.  The approval 

of this action is an Unlisted Action as defined under 6 NYCRR Section 617.7(c). 

  Based upon our review of the record, the confirmation of the exercise of the 

franchise granted to Verizon New York Inc by the Village of South Nyack to provide 

cable service under Section 221 of the Public Service Law will not result in significant 

adverse environmental impacts because the incremental construction that would be 

induced is insignificant in that it would involve only individual service lines and 

equipment within existing Verizon central offices. 

  The address of the Public Service Commission, the lead agency for the 

purposes of the Environmental Quality Review of this project is Three Empire State 

Plaza, Albany, New York 12223-1350.  Questions may be directed to Richard H. Powell 

at (518) 486-2885 or to the address above. 

  JACLYN A. BRILLING 

  Secretary 




