STATE OF NEW YORK
PUBLI C SERVI CE COW SSI ON

CASE 99- M 1624 -1n the Matter of the Rules and Regul ati ons of
the Public Service Comm ssion contained in
16 NYCRR Part 753 - Protection of Underground
Facilities, filed in C 95-M 1007.

NOTI CE OF PROPOSED RULEMAKI NG
(Issued April 4, 2000)

NOTI CE i s hereby given that the Comm ssion is
proposing revisions to the rules relating to the protection of
underground facilities contained in 16 NYCRR Chapter VII,
"Provisions Affecting Two or More Kinds of Public Service",
Subchapter F, "M scell aneous", Part 753, "Protection of
Underground Facilities". The revisions make changes to Subparts
1, 3, 4, 5 and adopt a new Subpart 6.

Comments are specifically sought on the
appropri ateness of the Conm ssion delegating authority to issue
penalty determ nati ons and whet her standards need to be devel oped
for such determ nati ons.

Any person maki ng comments should file five copies
with Debra Renner, Acting Secretary, Public Service Conm ssion
Three Enpire State Plaza, Al bany, New York, 12223-1350, to be
received by June 5, 2000, or 45 days after publication in the
State Regi ster, whichever is |ater.

DEBRA RENNER
Acting Secretary



STATE OF NEW YORK
PUBLI C SERVI CE COVW SSI ON

Decenber 6, 1999

TO THE COVM SSI ON
FROM OFFI CE OF GAS & WATER, OFFI CE OF GENERAL COUNSEL

SUBJECT: CASE 99-M 1624 - In the Matter of the Rules and
Regul ations of the Public Service Conm ssion,
Contained in 16 NYCRR Part 753 - Protection of
Underground Facilities, filed in C 95-M 1007.

RECOMMENDATI ON: The Comm ssion should issue a Notice of
Proposed Rul emaking to solicit coments on
proposed revisions and additions to 16 NYCRR
Part 753 - Protection of Underground
Facilities.

| nt roducti on
On October 27, 1998 the Commi ssion issued a Notice of
Proposed Rul emaking (NPRM to adopt anendnents to Part 753 -
Protection of Underground Facilities. The nost significant
amendnent is the addition of a new Subpart 6 entitled Enforcenent

Procedures, which describes the process used to determ ne
penalties for violations of Part 753. Several revisions were
al so proposed to Subparts 1 through 5, which were originally
adopted in early 1997.

Ni ne organi zations, |isted in Appendix A, commented
on the proposed rules. Due to the extensive conmentary received,
Staff recomends the proposal be nodified and that interested
parti es be provided another opportunity to conment.

Bel ow i s an analysis of the mmjor, substantive
coments received on the October 27, 1999 NPRM The regul ati ons
whi ch Staff now proposes are shown in the proposed Resol ution
attached hereto.

Anal ysis of Comments
This Section will discuss and analyze the coments
received on the October 27, 1998 NPRM The proposed code
revision (underlining indicates new material, brackets indicate
del etions) is shown, followed by a summry and anal ysis of the
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rel evant comments. The Enforcenent Procedures (Subpart 6) are
covered first, followed by Subparts 1 through 5.

To hel p put the comments and anal ysis regardi ng Subpart
6 in context, a sunmary of the proposed enforcenment process is
provi ded below. Prior to devel oping the proposed regul ations,
Staff had di scussions with the Department of Law (Attorney
Ceneral's O fice) regarding how the two agencies could interact
to effectively enforce the regul ati ons, consistent with existing
provi sions of Public Service Law (PSL) and General Business Law
(GBL).Y¥ The enforcenent procedure presented in the Notice of
Proposed Rul emaking refl ected those di scussions.

Enf or cenent Process

1. Staff issues Field Citations to persons
(Respondents) it believes have commtted a viol ation.

2. Warning letters may be sent when circunstances are

not severe enough to warrant a penalty, but Staff wants to put a
party on notice that it has violated the code, and advise themto
conply in the future or be subject to penalties.

3. In cases where a penalty is sought, a Notice of
Probabl e Violation (NOPV) is issued to the Respondent. This
alerts the Respondent that the Departnent is considering a
penalty and provides an opportunity to dispute the all eged
violation. |If the Respondent wants to contest the NOPV, the
options are to respond in witing or request an informal
conference with Staff.

4. NOPV's will include a proposed (unsigned) Consent
Order, which is an agreenent between Departnent Staff and the
Respondent, whereby the Respondent agrees to pay the penalty and
wai ve the right for further appeal. The Respondent may sign the
Consent Order and pay the penalty if the NOPV is not contested.
Consent Orders can be negotiated and signed at any tine prior to

Y The applicable provisions of these statutes are shown in
Appendi x B.
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i ssuance of a Final Order. Alternatively, Respondents al ways
have the right to decline to sign a Consent Order and to foll ow
t he appeal s process.

5. If the NOPV is disputed, any information or materi al
provi ded by the Respondent is evaluated. A recomendation, in
the formof a draft Final Order with a stated penalty amunt and
instructions for paynent, is prepared by Staff in consultation
with the Ofice of General Counsel¥

6. The Respondent nay seek a review of a Final Order.
Appeal s beyond that could be made pursuant to Article 78 of the
Civil Practice Law and Rul es (CPLR)

7. If the Respondent does not pay by the required date,
the matter is referred to the Attorney General's Ofice.

8. The progression in severity of the enforcenent
actions is (1) Field Citation, (2) Warning Letter, (3) NOPV.
However, each action is independent and this exact progression
may not be followed in every case. For exanple, a warning letter
to an excavator may be sent based on information provided by an
operator or a one-call system even though a Field Citation was
not issued. A NOPV may be issued even though the Respondent has
no history of warning letters and/or prior violations. The rules
provide flexibility so that appropriate enforcenent action can be
t aken based on the circunmstances and severity of the offense.

¥  The COctober 27, 1999 proposal would have permtted an O fice
Director to make penalty determ nations pursuant to a
del egati on of authority by the Comm ssion. Due to coments
received, this proposal does not provide for this del egation
of authority. However, comrents are specifically solicited
on this issue.
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General Comments
CGeneral coments on enforcenment policies and the
Conmi ssion authorityY are addressed first, followed by analysis

of commentary on specific code wording.

Al'l the commentors supported enforcement of the
regul ati ons by the Comm ssion and the addition of enforcenent
procedures to Part 753.

The Departnment of Law coment ed:

Since the focus of the Article is to protect the lives
of the workers and citizens of the state, the procedure
of issuing a warning and suggesting corrective actions,
as long as the violation is not an inmmedi ate threat to
health or safety, is preferable to i mediate punitive
action. Should the excavator or operator refuse to
correct the defect, the NOPV provides the respondent
with anpl e due process protection and a cl ear

under standing of his rights regarding a fornmal
chal l enge to the all egations.

The New York State Tel ephone Associ ati on (NYSTA)
commented that it supports strong enforcenent in this area, but
is concerned that these regulations may not survive | egal
chal l enge because they allow the Comm ssion and Staff to
undert ake actions not allowed by statute.

NYSTA points out that under GBL Article 36, 8765 and
PSL 8119-b, the Conm ssion is authorized to adopt regul ati ons
i npl ementing the substantive statutory requirenments, to exam ne
and i nspect excavation nmethods and to determ ne an appropriate
penalty when a viol ation has occurred. The role of enforcing and
collecting a penalty is assigned to the Attorney Ceneral, who has
authority over both regul ated and non-regul ated entities. Upon

Y In particular, the New York State Tel ephone Associ ation
(NYSTA) filed extensive comments on these issues. Staff
shared NYSTA's comments with the Departnment of Law, which
agreed with NYSTA on a few points but generally supported
Staff's recommended approach. W generally agree with the
Departnment of Law s analysis and will conformto nost of its
speci fic recommendati ons.
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referral fromthe Comm ssion, the Attorney General may commence
an action to recover the penalty.

NYSTA questions the Comm ssion's authority to "order™
an operator to pay a determ ned fine because the statute clearly
states the Conm ssion is to determ ne the fine and the Attorney
General is to decide whether to collect the fine. It clainms the
distinction is inportant because the Comm ssion only has
jurisdiction over utilities. It contends that the Commi ssion's
role is to investigate violations, seek to settle matters
voluntarily through consent agreenents, and determ ne penalties
for referral to the Attorney General. The Comm ssion cannot
order Respondents to renmit a penalty to itself, NYSTA contends.

The Departnment of Law revi ewed NYSTA's comments and
provi ded the foll ow ng anal ysis:

VWile it nmay be true that the PSC has no regul atory
authority over a "non-regulated utility" or, for that
matter, a non-regul ated excavator, Article 36 of the
General Business Law and Section 119-b of the Public
Service Law (PSL), when viewed in conjunction with
Sections 8 and 11 of the PSL, clearly vests the PSC
with the authority to determne a civil penalty agai nst
any excavator (GBL 8760(5) and PSL 8119-b(1)(e)) or
operator (GBL 8760(6) and PSL 8119-b(1)(f)).
Furthernore, while the relevant statutes vest only the
Attorney General with authority to conmmence an action
to recover the penalty, there is no | anguage that
prohibits the PSC from attenpting to collect the civil
penalty via an order of the Comm ssion pursuant to PSL
811.

Staff agrees with the Departnment of Law s anal ysis.
NYSTA' s proposed regul atory scheme is not the only one possible
under the statute. PSL 8119-b(8) can also be read as only
allowing the Attorney General to commence an action to recover
the penalty. It does not by its terns preclude the Conm ssion
from doi ng so.

NYSTA al so commented that the proposed rul es del egate
too much power and discretion to Comm ssion Staff to make penalty
determ nations. NYSTA referred to the Menorandum acconpanyi ng
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t he NPRM whi ch indicated that the enforcenment procedure
envi sioned a del egation of authority fromthe Comm ssion to the
O fice Director level. The Menorandum indicated that this
stream i ned procedure woul d obviate formal session itens and
shorten the tineline. NYSTA expressed concern over the apparent
m ni mal invol vemrent of the Comm ssion and asserted that
Respondents should be provided full opportunity for hearing. It
recommends that the regul ati ons be anmended to require that final
penalty determ nati ons be made by at | east one Comm ssi oner,
subj ect to approval by the full Conm ssion.

NYSTA al so conmented that the rules need to set out
cl ear standards for when a viol ation should be pursued and how
severely a violation should be penalized. The considerations
listed in PSL 8119-b.8 (gravity of offense, history of previous
violations, etc.) are not clarified in the proposed rules and no
gui dance is provided as to when Staff should issue a field
citation, warning letter, or NOPV, or as to what |evel of penalty
shoul d be associated with different violations. NYSTA says the
rules nust be articulated sufficiently to guide the Staff's
di scretion - the statutory standards for penalty determ nations
shoul d be explained in the rules and the types of violations that
will result in different |levels of penalty should be delineated.
For exampl e, NYSTA comments, the Conm ssion should treat m smarks
that do not result in damage | ess severely than facility damages
caused by a contractor's failure to notify the one-call center.

Nati onal Fuel Gas (National Fuel or NFG requested that
t he Comm ssion consider adopting a progressive discipline
structure that would be fully integrated with the "warning",
"field citation" and "Notice of Probable Violation" structure.
Di sci pline would be inposed at a variety of |evels based on the
severity of the violation. Penalties could include requiring
violators to attend educational sem nars conducted by the One
Call systens and financial penalties.

Finally, the Departnment of Law pointed out that the
regul ations lack a notice to the Respondent that they may appeal
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pursuant to Article 78 of the CPLR if they disagree with a Final
Or der.

The proposed rule provided that Final Orders could be
i ssued by the Commi ssion or a "designee". Staff recomrends
del eting the
However, comments are specifically sought on the appropriateness

or designee" | anguage fromthe proposed rule.

of the Comm ssion del egating authority to i ssue penalty
det erm nati ons and whet her standards need to be devel oped for
such determ nati ons.

Staff does not believe there is a need to add a
reference to Article 78 as recomended by the Departnment of Law,
since pursuit of legal renedi es against the Conm ssion is a
matter for the Respondent to decide and such notice is not given
in any other Comm ssion decisions. However, a provision that
Respondents may petition the Commi ssion for review of a Final
Order is added (see 753-6.8(d)).

Staff agrees with NFG and NYSTA that the rules should
be applied as fairly and consistently as possible and the | evel
of discipline should be commensurate with the severity of the
viol ation. However, Staff does not agree that these itenms should
be delineated in Subpart 6. The Departnent of Law s anal ysis of
NYSTA' s comment fol | ows:

if the regul ations establish statutory standards and

del i neat ed exanples of civil penalties as proposed by
NYSTA, the PSC may be stuck with a rigid fornula that
takes away the PSC s ability to assess each and every
potential violation on a case-by-case basis.

Staff anticipates that enforcenent policies may need to
enphasi ze different problens over tinme. For exanple, there are
violations that may be characterized as abuses of the One-Cal
process but do not directly cause damages, such as making
enmergency |locate requests in the absence of an energency?,

Y  To avoid having to wait two days to excavate.
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gi ving comencenent dates |ess than 2 days in advance, making
mul ti ple and/ or false |ocate requests with no intention of
excavating on the given commencenent dateX, failure of operators
to notify excavators that work sites are either marked out or al
clear, or failure of operators to participate in one-call
systens. These might initially be addressed with warning letters
or |l ess than maxi mum fines, reserving the option to "escal ate" if
conpl i ance does not i nprove.

Staff has also been working with the gas utilities and
One-Call Systens to devel op perfornmance neasures and programs to
track root causes of damages. This information may be useful in
identifying problemareas to which the enforcenment program may
need to adapt.

For these reasons, Staff agrees with the Departnment of
Law s anal ysis that the regul ati ons should not lock in rigid
penalty fornul as.

Sharing Evi dence
Orange & Rockland Utilities (Orange & Rockl and or O&R)
commented that the PSC should be required to provide affected or

potentially affected operators copies of all field citations,
warning letters, and NOPV's issued to Respondents, as well as al
evidence it gathers during its investigation of a violation. It
states that since violations often result in damage, it believes
it should receive a copy of all such evidence. Furthernore,
sonetinmes third parties allege that the operator is responsible
for an incident or commtted violations and it would be inportant
for the operator to have access to the evidence so it can conduct
its own review and rebut allegations made against it. O&R states
that only by receiving a copy of the evidence can the operator

¥  The real purpose m ght be design work, or an excavator may be
excavating at nultiple locations (ex: planting trees), hasn't
adequately planned a work schedul e but wants to call themin
all at once.
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determine its position with regard to an alleged viol ation, and
provide the PSC with accurate and conplete information.

It is true that nost of the violations staff issues
to excavators are associated with danages. However, the affected
operators are usually the ones who report these damages to Staff
and are obviously already aware of them Furthernore, 8753-3.10
requi res excavators to report damages to the affected operators.
If Staff has reason to believe that a damage occurred of which
the operator is unaware, it would informthe operator. It can do
this without supplying all the enforcenment paperwork and
evi dence.

VWhen investigati ng an excavator damage, Staff usually
interviews all the involved parties - operator and excavator -
and thereby obtains the operators position. Staff can also
follow up with the operator if new all egations arise against it
or there are facts in dispute. Furthernmore, when DPS Field Staff
issue a Field Citation, it provides affected operators copi es of
citations issued to an excavator (and vice versa).

Staff believes that a code nandate to provide copies of
all material and evidence to affected operators would inpose an
unnecessary paperwork burden on Staff and potentially draw Staff
into disputes over repair costs. It appears that O&R' s
recommendation i s geared towards protecting its own interests
rat her than advanci ng the enforcenment process.

Comments on Specific Provisions of Subpart 6

753-6.1 Scope: This Subpart describes the enforcenent
authority and sanctions of the Public Service Conmm ssion for
achieving and maintaining conpliance wwth 16 NYCRR Part 753. It
al so describes the procedures governing the exercise of that
authority and the inposition of those sanctions.

Nati onal Fuel recomended that this subdivision be
nodified to include a statenment that "Enforcenent of Part 753
shall be of a conprehensive nature and shall include the
activities of both operators and excavators.”™ NFG states it is
concerned that certain other operators, both nunicipal and
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private, are not actively participating in one-call notification
systens, as required, and that failure should subject themto
appl i cabl e sanctions. NFG submts that such an affirmative
statenment woul d serve the public interest.

Staff does not propose adoption of NFG s
recomendation. Staff will continue to work with the One- Cal
systens and the Departnment of Law to achieve participation by
those facility operators who are not yet in conpliance.

753-6.7 Consent Orders

(a) Notw thstanding any other provision to the contrary,
the Departnment may at any tinme resolve an outstanding NOPV with a
consent order. A consent order nust be signed by the person to
whomit I1s Iissued, or a duly authorized representative, and nust
i ndicate agreement with the terms thereof. A consent order need
not constitute an adm ssion by any person that a violation has
occurred.

(b) A consent order is a final order of the Conm ssion
havi ng the sanme force and effect as a final order issued pursuant
to Section 753-6.8 of this Subpart.

(c) A consent order shall not be appeal abl e and shal
i ncl ude an express walver of appeal or judicial review rights
that m ght otherw se attach to a final order of the Comm ssion.

The Energy Association commented that it supports the
Consent Order concept because it will streamine the regul atory
process, enabling parties to focus on safety rather than
litigation, while not foreclosing opportunities for parties to
further address liability issues in other forunms. It requested
clarification, however, as to whether Respondents will or wll
not admt that a violation occurred. Paragraph (a) says a
Consent Order "need not constitute an adm ssion..." The Staff
Menor andum i ndi cated that a Respondent "acknow edges that a
viol ation occurred but does not admt that he or she commtted
the violation".

The Energy Association asks for clarification as to
whet her a Respondent nay be required to admt it commtted the
violation. It clainms this is necessary to establish clear
parameters within which a consent order may be negotiated. It
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suggests that to clarify these two matters, the rule be nodified
as foll ows:

A consent order need not constitute an adm ssion by any
person that [a] the person commtted the violation [has
occurred].

Staff agrees that Energy Association's proposed wording
clarifies the intent and proposes that it be adopted. To further
clarify this issue, it is inmportant to note that Consent Orders
are "negotiated" and entered into voluntarily. Neither the
Comm ssion nor Staff can "require” a Respondent to sign a Consent
Order. The intent of the "need not constitute an adm ssion”
phrase is to avoid situations where Respondents feel they nust

contest a NOPV when their real concern is liability in other
forunms, such as a civil court or in a dispute with an operator
over damage costs. As reworded, this enforcenent option provides
flexibility. Staff anticipates that in the mgjority of cases the

"no adm ssion of guilt" clause would be included. |If Staff or
the Comm ssion felt it inappropriate, it need not include it in a
proposed Consent Order. [In any case, the Respondent has the

right, as always, to decline to sign a Consent Order and to
contest a NOPV.

753-6.10 Injunctive Relief

Not wi t hst andi ng any of the enforcenent procedures listed in
this Subpart, If the Conmssion 1s aware that any excavator 1s
engaging in or proposing to engage 1 n excavation or denolition in
a negligent or unsafe manner, which has resulted in or is likely
to result 1 n damage to underground facilities in such a manner
that Iife, property or the continuation of operator service IS
endanger ed, the Conm ssion or designee nmay enj ol n such excavator
fromfurther excavation or denmolition work or any aspect thereof.
Not hi ng herein shall inpair the rights of any operator or the
Attorney General, pursuant to General Business Law Section 765,
from seeking an 1 njunction agai nst any excavator engaging in or
proposi ng to engage in excavation or denpolition in a negligent or
unsaf e nmanner.

NYSTA comrented that the authority to enjoin excavators
is expressly given to the Attorney CGeneral under the statutes.
NYSTA reconmmends the rules be anmended to clarify that any
injunctive relief nust be sought by the Attorney General before
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the Suprene Court of the jurisdiction where the violation is
occurring.

UFPO and Nati onal Fuel recommended that the first
sentence be revised to allow seeking an injunction "if the
Comm ssion is aware or has reason to believe that an
excavator..." to allow the Conm ssion to act if there is a
reasonabl e belief than an unsafe or negligent excavation has

occurred or is about to occur.

The Departnment of Law agreed with NYSTA that only its
office (and an affected operator) nmay apply to the Suprene Court
for injunctive relief. Section 753-6.10 has been revised to
all ow the Commi ssion or designee to give notice to inmmediately
cease and desist perform ng the excavation or denolition and to
recommend that the Attorney General commence an action to enjoin
an excavator.

UFPO and NFG s suggested "reason to believe" |anguage
is also included in the revised proposal.

SUBPART 753-1 GENERAL REQUI REMENTS
An anal ysis of comments received on Subparts 1 through

5 foll ows:
753-1.2 Definitions.

([e] h) Excavation: Any operation for the purpose of nmovenment or
renmoval of earth, rock or other materials in or on the ground by
use of nechani zed equi pnent or by blasting, and includes but is
not limted to, digging, auguring, backfilling, drilling,

grading, plowing in, pulling in, fence post or pile driving, tree
root renoval, sawcutting, jackhammering, trenching and tunneling;
provi ded, however, that the novenent of earth by tools
mani pul ated only by human or animal power and the tilling of soil
for agricultural purposes shall not be deened excavati on.

UFPO recommended addi ng "pavenent" after "renoval of
earth, rock...". UFPO argues that since 8753-3.6(a) allows use
of mechani cal equipnment to break pavenment when verifying the
| ocation of a facility, some people think one-call notification
is not required if the job is Ilimted to renmoving pavenent. Some
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facilities can be shallow or even within the pavenent, and
notification should still be made¥.

The New York Gas Group (NYGAS) and the Energy
Associ ati on commented that the addition of sawcutting and
j ackhammering to the definition would increase the nunmber of
calls to the One-Call centers and costs to the operators. It
states that permanent restoration of roadway and sidewal k
excavations routinely involve use of sawcutters and jackhammers.
I n addition, operators often need to repair pavenent and
si dewal ks around their facilities. It recomrended adding the
following to the definition:

provi ded, however, that the permanent restoration of
roadway or sidewal k excavations does not constitute a
separate excavation requiring an additional notification,
and that powered or nechani zed equi pnent nmay be used for
removal of pavenment or masonry, up to the depth of such
pavenent or masonry and that such renoval does not
constitute an excavati on.

It m ght appear that UFPO s comments are in direct
opposition to those of the Energy Associati on and NYGAS. The
latter's coments on "permanent"” pavenent restoration concern
situations where an excavati on project has already been perforned
where notifications to the One-Call Center were nmade, and
mar kout s have been provi ded, and a tenporary restoration of
pavenent and si dewal ks has been made. At a | ater date, the
excavat or (which could be an operator or its contractor) returns
to permanently restore the pavenent, which involves renoving the
tenporary pavenent but not excavating deeper. NYGAS and Energy
Associ ation would like to clarify that a second markout request
for such pavenent restoration work is not intended by the
regul ations. They claimthis practice is the norm has been
foll owed for many years and rarely, if ever, results in damges.

Staff believes that the Energy Association's proposed
| anguage m ght be interpreted as no notification is required at

¥ See also the analysis of NYSTA's coments regardi ng shal |l ow
cover facilities under 8753-3.6.
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all if the work involves regradi ng roads or replacing sidewal ks.
For those situations, Staff believes that operators nust receive
these notices since they are particularly inportant for operators
with shallow facilities. However, Staff does not agree
additional clarifying regulation is needed to highlight
accept abl e pavenment restoration practices. Staff has revised to
proposal to adopt UFPO s suggesti on.

(r) Respondent: A person on whom the Departnment has served a
field citation, warning Tetter or Notice of Probable Violation.

UFPO coment ed that, by definition, a person can be a
conpany or private individual, but it is concerned with the
personal liability issue and requests it be further clarified in
this definition.

UFPO, NYGAS and the Energy Assoc. recommended that in
addition to defining Notice of Probable Violation, definitions of
“"field citation" and "warning letter" should be added. UFPO
commented that the progressive nature and rel ated severity of the
three notifications should be nade clearer. The Energy
Associ ation suggested clarifying the consequences of a violation,
and t hus enhancing conpliance, if these terns were defined.

Regarding the private individual vs. conpany -
personal liability issue, Staff believes the proposed wordi ng of
"Respondent” is correct. "Person" is defined in GBL 8760.1, PSL
8119-b.1.a and 8753-1.2(1) as an "individual, firmcorporation,
associ ation or partnership, cooperative association, ... etc.” A
review of the definition of "excavator", as found in GBL, PSL and
Part 753, is also informative. Each states that "an individual
enpl oyed by an excavator and having no supervisory authority
other than the routine direction of enployees over an excavation
or denmolition, shall not be deenmed an excavator...". Ther ef or e,
any enforcenment action taken by the Departnment, whether against
an excavator or operator, would be against the business entity.

Staff's proposed definitions of Field Citation and
Warning Letter are shown in the Resol ution.
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SUBPART 753-3 DUTI ES OF EXCAVATORS
753-3.1 Timng of notice and excavation and denolition.
(a) Before comencing or engaging in any non-energency
excavation or denolition, each excavator shall provide notice of
the | ocation and date of the proposed excavation or denolition to
the one-call notification system serving the vicinity in which
t he excavation or denolition is to take place. Such notice shal

be served at | east two but not nore than ten working days, not
Including the date of the call, before the proposed comencenent
date of the excavation or denolition.

The New York Gas Group and National Fuel suggested
addi ng a requirenent that excavators have a "good faith
intention" to actually begin excavation on the proposed
commencenent date. They state that some excavators abuse the
one-call system by placing a | arge nunmber of notifications, even
t hough they have no intention of actually comrenci ng on the
proposed excavation date. The UFPO suggested changi ng "proposed
excavation" to "excavation date", here and wherever it appears
el sewhere, in order to clarify that the commencenent date given
in the notification should be adhered to.

Al t hough Staff agrees with NYGAS and NFG s intention,
a "good faith intention" standard would be difficult to enforce.
Staff proposes to adopt UFPO s recommendati on and del ete
"proposed” wherever it appears (it nodifies "work area" several
times as well), replacing it with "planned” or "stated" where
applicable. This will indicate that excavators are expected to
provide truthful and accurate information to the one-cal
notification systens regarding intended start dates and work
sites. Excavators are advised that they should not be making
notifications unless they actually intend to excavate on the
stated comencenent date. Staff understands that projects my be
del ayed for weather or other unforeseen reasons, but excavators
acting as described by NFG may be in violation of other existing
subdi vi si ons (ex: postponenents and cancel |l ati ons 8753-3.1(c) &
(d)).

753-3.1([c]d) Whenever an excavator cancels the proposed
comrencenent date he or she shall pronptly informthe one-cal
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notification system A postponenent of nore than 10 days shal
be considered a cancel |l ation.

753-3.1([d]e) Wenever an excavator postpones the
commencenent date for five or | ess working days, no call to the
one-call notification systemor operators is required. Wenever
an excavator postpones the commencenent date by nore than five
but | ess than ten working days, the sane requirenments for notice
shall pertain to the revised comencenent date as listed in
subdi vi si ons 753-3.1(a) and (b).

Orange & Rockl and recommended that these subdivisions
be revised so as to provide that any postponenent of a
commencenent date of nore than five days be considered a
cancel | ati on.

UFPO recommended that the first sentence of
subdi vision (d) be revised to read: "Whenever an excavat or
cancel s the proposed commencenent date he or she shall pronptly
communi cate the cancellation to facility operators utilizing the
one-call notification system as appropriate", stating that
clarification is required to define the nmeaning of "infornt

Staff observes that, based on the questions it
receives, these two paragraphs cause confusi on about what is
required for a 5 to 10 day postponenent versus a greater than 10
day postponenent. Staff proposes to revise the rule as
recommended by O&R. For postponenents of nore than 5 days beyond
the stated commencenent date, the excavator is required to cancel
the original notification. This cancellation should be nmade
prior to the fifth day beyond the stated commencenent date. A
new notification is then required 2 to 10 working days prior to
t he new comencenment date. The proposed wording is shown in the
Resol uti on.

753-3.2 Detailed notice requirenents.

(b) When necessary for adequate identification, the
excavator shall delineate the work area with white paint, white
st akes or other suitable white markings.
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Orange & Rockl and recommended adding "or at the
request of the operator"” before the first comma. O&R states that
the current regulation is unclear as to who determ nes the
necessity for a nore clearly marked excavation or denolition
ar ea.

In order to provide facility operators the ability to
refine markout requests for work areas that are difficult to
descri be verbally, Staff proposes adoption of O&R' s
recommendati on. However, operators are advised to be judicious
in their use of this provision. It is not intended that
operators can demand that all work areas be premarked.

753-3.6 Verification of underground facilities.

(a) Where an underground facility has been staked, narked
or otherw se designated by the operator [within a proposed work
area] and [if] the tolerance zone [of an underground facility]
overlaps with any part of the work area, or the projected |line of
a bore/directional drill intersects the [path of an underground
facility] tolerance zone, the excavator shall verify the precise
| ocation, type, size, direction of run and depth of such under-
ground facility or its encasenent. Verification may be conpl eted
bef ore the excavation or denolition is commenced or may be
perfornmed as the work progresses. Powered equi pnment may not be
used in a tolerance zone prior to the verification of the |oca-
tion of facilities within the tolerance zone, except that powered

or mechani zed equi pnent nay be used for renpval of pavenent or
masonry but only to the depth of such pavenent or masonry.

(b) The verification of underground facilities furnishing
gas or liquid petroleum products shall be acconplished by the
excavator by exposing the underground facility or its encasenent
to view by nmeans of hand dug test holes at one or nore points
where the work area and tol erance zone overlap, or nore points as
desi gnated by the operators of such facilities. [Powered or
mechani zed equi pment may be used for renoval of pavenent or
masonry but only to the depth of such pavenent or masonry. ]

Orange & Rockl and recommended del eting the | ast
sentence of (a), and not deleting the |ast sentence of (b). It
says this would permt the operator and the excavator to nutually
agree on the nost appropriate neans of verifying the |ocation of
facilities, rather than applying a "one size fits all" approach.
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For exanple, water or sewer |aterals may not require the same
| evel of precaution.

Nati onal Fuel Gas recommended repl acing the proposed
new material in the |ast sentence of subdivision (a) wth:

unl ess such powered or nechani zed equi pnent is used by the
operator of such facilities within the tol erance zone, or
its agents or contractors, or unless such powered or
mechani zed equi pnent is used for renoval of pavenent or
masonry but only to the depth of such pavenment or nasonry.

and adding the following to §(b):

unl ess such verification is being performed by the opera-
tor of such facilities.

NFG states that an operator is in the best position
to know the |location of its facilities, and should not be
required to hand dig each verification hole. It suggests that
operators should be permtted to initially use powered or
mechani zed equi pnent to a safe depth, with final verification
acconpl i shed by hand digging. NFG submts that this is a safe
and efficient practice when the only facility involved is owned
by the operator.

NYSTA comment ed that use of nechani zed equi pnent
shoul d be prohi bited, except where acceptable by the operator, in
areas with shallow cover, such as areas above the New York City
subway system where tel ephone lines are placed within 18 inches
of the surface.

Finally, UFPO recomended changing the "may"'s in the
second sentence of 3.6(a) to "shall"'s. It also recomended t hat
subdi visions (b) and (c) be relettered as (a)(1) and (a)(2) to
clarify that they are subsets of the general requirenent stated
in (a).

It appears that O&R' s goal is to be permtted to use
power ed equi pnent, beyond renoval of pavenent, to expose
underground facilities other than gas and liquid petroleumlines.
Staff agrees that this is an acceptable practice, if agreed to in
witing by the affected operator(s). Staff also agrees that it
is an acceptable practice when operators, or their own
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contractors working on their facilities, are exposing their own
facilities. |If the tolerance zone(s) of other facilities
overlap, the consent of those affected operators would be
required. Furthernore, violations could be identified if damage
occurs (ex: 8753-3-8, 8753-3.10).

Staff observes that NYSTA does not indicate how
excavators are to know, in advance of attenpting to verify the
| ocati on of an underground facility, whether it is a "shall ow
cover" area. Staff believes the burden should be on operators of
shal | ow-cover facilities to alert the excavator and give gui dance
on how to excavate near their facilities. Section 753-3.10
requi res excavators to "take all reasonable precautions to
prevent contact and danmage ... including ... conpliance with any
reasonabl e directions or accepted engi neering practices given by
affected ... operators.”™ Operators may rely on this section to
require special precautions in shallow cover areas. However,
operators are cautioned that this does not give themthe right to
prevent excavators from using powered equi pnment anywhere in their
service territory because they m ght have shallow facilities in
sonme places, i.e the burden is on shallowfacility operators to
i nform excavators where the breaking pavenent with powered
equi pnent is not allowed, not on the excavator to determ ne where
it is allowed.

As suggested by UFPO, Staff proposes making the
may/ shal | substitutions. Staff has also reformatted the
subsection to i nprove readability and to have the materi al
presently contained in (b) and (c) fall under the unbrella of the
existing (a). The final wording is shown in the Resol ution.

SUBPART 753-4 DUTI ES OF OPERATORS

753-4.6 Locating underground facilities.

(a) Whenever an operator's underground facilities are in
or within 15 feet of a proposed work area, such facility shall be
| ocated, accurately and with due care, by neans of staking,
mar ki ng or other designation in accordance with the provisions of
this Subpart. An operator may identify the |ocation of a known
facility connected to its facility beyond the point of the
I nterconnecti on or tee, but not owned by the operator, as a
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hel pful guide to the excavator. Such staking or marking shall be
In accordance wth paragraph (b) of this Section, except that
surface markings shall be dotted or broken Iines rather than
solid Iines. The identification shall not be deened to I npose
any liability upon the facility owner for the accuracy of the
private facility i1dentification.

Thi s proposed "good samaritan” regulation was intend-
ed to address situations where the underground facility operators
do not own all underground facilities up to the building wall.

For exanmple, sonme electric operators consider their responsibili-
ty to only extend to the property line, or possibly the dropbox.
They do not mark out beyond that point because they do not want
to be liable for a msmark. Therefore, excavators could make
notification as required, commence digging believing facilities
have been marked, yet risk causing property damage, injury or
death by hitting a facility they were unaware of. Even if they
are aware that there are unmarked facilities in the area, the

| ack of even a rough approximation of their |ocation severely
hanpers the ability to work productively.

Thi s subdi vi si on generated several recomended
revisions to add clarity. However, NYSTA commented that the
Comm ssion | acks the authority to inmmunize operators from ci vi
liability, and therefore, can only waive penalties created by the
regul ation. NYSTA is essentially correct. Thus, the options are
to revise the rule to exenpt operators only from penalties the
Comm ssion m ght inpose, or to elimnate it entirely. Since
operators would have some civil liability exposure by providing
marks, it is unlikely that any would perform such markouts,
defeating the purpose of the rule. Therefore, the "good
samaritan"” clause is not included in this proposal.

753-4.14 Information for design purposes. Each operator
shall provide a neans by which information regarding the location

of underground facilities can be obtained for design purposes.

IT marking 1n accordance wwth Section 753-4.6 i1s the neans

sel ected by the operator, the operator may take up to 10 working
days to conplete the marking.
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SUBPART 753-5 One-Call Notification Systens

753-5.3 System duti es.

(c) Provide a neans by which contact information
provi ded by the nenber operators can be obtained for the purpose
of learning the |Iocation of underground facilities for design

pur poses.

These two provisions are addressed together since
they are closely rel ated.

UFPO and Orange & Rockl and recommended that the | ast
sentence of 8753-4.14 be nodified to allow the markings to be
conpleted within a nutually agreed upon tinme period rather than
setting a fixed period. UFPO comrented that the proposed wording
promotes a fixed conpletion period when all other identified
means have no established conpletion obligation.¥

NYGAS comented that since its nmenbers have individu-
ally devel oped effective neans for inparting such information to
design firms, nmunicipalities, etc., and have honed these tech-
ni ques over tinme in the interest of avoiding damages, it wants to
ensure that the "neans" can be left to the discretion of opera-
tors as an operational requirenent, including whether to charge
fees, whether to issue maps in lieu of requiring personal neet-
ings, etc. The Energy Association also requested that operators
be all owed to charge fees to ensure that costs are paid by those
receiving the benefits, rather than shifting the costs to the
operator or its customers.

NYSTA comrent ed that the proposal could create
significant burdens on operators. For exanple, if several
desi gners or contractors are bidding on a project, operators may
have to respond to nore than one request for the sanme project.

It also comments that the options, while flexible, are expensive.
For exanple, an operator may need to "scrub"” maps to ensure they
do not disclose information that is proprietary to itself or

Y The proposed rule does not nention any other methods.
However, the nmenorandum acconpanyi ng the NPRM nenti oned
supplying maps or utility/contractor neetings as other
possi bl e neans.
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anot her operator using its facilities. Therefore, the rules
shoul d require designers to conpensate operators for providing
maps, markouts or neetings. NYSTA also comrents that the rules
shoul d provide a penalty for developers that call in illegitimte
mar ki ng requests in order to avoid paying for design assistance.

NYSTA al so conmented that the Conmm ssion should
support the one-call centers by providing themwth frequently
updat ed points of contact at each conpany operating underground
facilities. Wen seeking information for design purposes,
contractors should be able to retrieve the nanes of operator
contacts fromthe one-call centers and then be responsible to
contact each operator directly. The one-call centers currently
| ack the capacity to provide direct design assistance.

Finally, regarding the obligations of the One-Cal
Centers, UFPO recommended that 8753-5.3(c) be revised to read:
"The one-call notification system shall provide a neans by which
menber operator contact information can be obtained for the
pur pose of learning the | ocation of underground facilities for
desi gn purposes.” It states that it believes this statenment is
clear in the service the One-Call Center provides to the excava-
tor.

Currently, there is no provision in Part 753 for
providing facility location information for design purposes.
Experience shows that some designers and contractors call in
fal se excavation notices in order to obtain this information.

The intent of these rules is to legitim ze requests
for design assistance, utilize the one-call centers as a resource
designers can turn to, while allowing flexibility in the nethods
avai l able to operators to respond. The cover nenmorandum of the
Oct ober 27, 1998 NPRM st at ed:

The benefit woul d be reduced danages and interference
costs because planners could factor in the existence of
underground facilities early in the design stage. Utili-
ties would al so receive an early "heads-up" that a project
m ght inpact their facilities and take steps to avoid
damages such as relocating facilities, replacing deterio-
rating facilities in conjunction with the project, provid-
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i ng specifications or guidance on how to support and
protect facilities, etc.

Regardi ng the duties of One-Call Centers, the NPRM
menor andum al so poi nted out that the rule does not require them
to issue a notice to nenbers as if it were a markout request.

The One-Call centers could provide the phone nunbers of operator
contacts orally to the caller, or mail or fax a list back to the
excavat or¥.

Al t hough these provisions may result in additional
calls to the One-Call Centers, Staff believes any increased costs
woul d be offset by the benefits nentioned above. Furthernore, to
t he extent designers have been placing inappropriate |ocate
requests, they will now have a legitimte option and those types
of calls should decrease.

Regar di ng NYSTA's suggestion that the rule provide a
penalty for such abuse of the system such individuals nay
al ready be subject to penalties?. Staff sees no need to single
this one out, fromall the other potential abuses, for special
mention.

Staff's current proposal omts the second sentence of
subdi vi sion 753-4.14 so as to not single out marking as having a
specified conpletion time. All nmethods of providing design
information shall be within nutually agreeable tinme periods.
Operators are advised to respond to such requests within a
reasonabl e tinme period and that ignoring such requests is not an
acceptabl e "neans." Staff believes that operators shoul d not
charge fees for provision of maps since the benefits to operators
in terms of reduced interference and coordinati on of replacenent
prograns seens to outwei gh any costs.

¥ UFPO provi des nanmes and phone nunbers of nenber design
contacts on its web site, which allows designers to obtain
this information without tieing up a UFPO tel ephone operator.

2 Potential violations include not providing notices of post-
ponements and cancell ations or not providing notice within
the 2 to 10 day advance ti nefrane.

-23-



CASE 99- M 1624

Staff disagrees with NYSTA's suggestion that the
Depart nent provide updated contact lists to the One-Call Centers.
The One-Call Centers already have relationships with their nmenber
operators. NYSTA's suggestion would only interject the Depart-
ment as a m ddl eman.

Finally, Staff recomends that UFPO s suggest ed
revision to 8753-5.3(c) not be adopted. The New York City One-
Call Center has expressed concern that it could only pass on
i nformati on provided by nmenmbers and it didn't want to be held
responsi ble for their om ssions. For that reason, the phrase
"provi ded by nember operators" was added. That concept woul d be
| ost with UFPO s proposed wordi ng.

Fundi ng of One-Call Centers

NYSTA comrent ed that the proposed rules increase the
work of the One-Call Centers but do not provide a fundi ng necha-
nismto support themin inmplenenting the additional responsibili-

ties. It recommends that Conmm ssion seek authority fromthe
Legi slature to provide additional funding for the one-cal
centers fromincreased penalties collected pursuant to these
regul ati ons.

The One-Call Centers are not-for-profit organizations
governed by Boards of Directors conposed primarily of the nenber
utilities. Paying nmenbers are charged on a per ticket received
basis, which is how the centers are funded. The only new
obligation inposed on the One-Call Centers is the "design |ocate"
requi rement. As discussed above, there are benefits associ ated
with the rule and Staff anticipates any additional costs will be
of fset by reduction of |ocate requests that are actually for
desi gn work, fewer interference problens and reduced
interruptions of service.

To the extent the enforcenment program | eads to
i ncreased call volume at the one-call centers, Staff believes
t hat woul d be a desirable outcone for the One-Call Centers and
their menbership. The benefit would be a reduction in damages
and the associated costs to property and human heal t h.
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SEQRA REVI EW
Staff has reviewed the proposed regul ati ons pursuant
to the State Environnental Quality Review Act and its

i npl ementing regulations and finds that they are Type Il actions
(those previously determ ned not to have a significant adverse
effect on the environnment) within the meaning of 16 NYCRR Secti on
7.2(b)(5).
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RECOMVENDATI ON
Staff recommends that the Comm ssion issue a Notice
of Proposed Rul emaking to solicit coments frominterested
parties on the attached proposed revisions to Part 753.

Prepared by: Revi ewed by:

St even D. Bl aney Pet er Catal ano

Assi stant Gas & Petrol eum Engi neer O fice of General Counsel
Revi ewed by: Approved by:

John E. Gawronski Phillip S. Teum m

Chi ef, Gas & Petrol eum Saf ety Di rector,

Office of Gas & Water
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Appendi x A - Commenting Parties
Central Hudson Gas & Electric Corporation (CHG&E)
Nati onal Fuel Gas Distribution Corporation (NFG
Orange & Rockland Uilities (O&R)
New York Gas G oup (NYGAS)
Elmra Water Board
Energy Association of New York State (Energy Assoc.)
New York State Tel ephone Associ ati on (NYSTA)
Underground Facilities Protective Organi zation (UFPO)
O fice of the Attorney General (Attorney General or AQ
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Appendi x B - Applicable Statutes
Public Service Law (PSL) 8119-b

2. The comm ssion shall adopt rules and regul ations to inplenent
and carry out the requirenments of article thirty-six of the
general business | aw established for the protection of
underground facilities. Such rules and regul ations shall
i nclude, but not be limted to, requirenents for notice, one-
call notification systens, participation of operators in such
systems, designation and nmarking of the | ocation of
underground facilities and the verification of the designated
or marked | ocation of underground facilities, support for
underground facilities and obligations of excavators to
protect underground facilities under such article, including
t he use of hand-dug test holes at underground facilities
furnishing gas or liquid petroleum products and such ot her
matters as nmay be appropriate for the protection and security
of property, life or public health, safety or welfare.

6. The conm ssion shall have power, through the inspectors or
duly authorized enpl oyees of the departnent, to exam ne and
i nspect excavation and denolition nethods used by any person
within fifteen feet in any direction of any underground
pi pel i ne used for conveying natural gas or of any tel ephone,
electric, steamor water facility used for providing service
and to order conpliance with the standards for excavation and
demolition near underground facilities contained in
regul ati ons adopted by the comm ssion to inplenment and carry
out the requirenents of article thirty-six of the general
busi ness | aw established for the protection of underground
facilities.

7. Notw thstandi ng any inconsistent provisions of this chapter,
t he enforcenent procedure for rules and regul ati ons adopt ed
by the comm ssion shall be as foll ows:

a. any violation of any provision of such rules and
regul ations is a violation of the provisions of article
thirty-six of the general business |aw and the attorney
general may bring and prosecute an action to recover
penalties for such violations as provided in paragraph c
of subdivision one of section seven hundred sixty-five
of such | aw;

b. any penalties, fines and financial liability resulting
fromviolations of such rules and regul ati ons shall be
those specified in section seven hundred sixty-five of
t he general business | aw.
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8. In the event a violation of such rules and regul ati ons occurs
and such violation is subject to a civil penalty pursuant to
article thirty-six of the general business |aw, the
comm ssion shall determ ne the amount of the penalty after
consi deration of the nature, circunstances and gravity of the
violation, history of prior violations, effect on public
heal th, safety or welfare, and such other matters as may be
required and shall send a copy of its determ nation to the
excavat or, operator, comm ssioner of |abor and attorney
general. Upon recei pt of such determ nation the attorney
general may commence an action to recover such penalty.

General Business Law (GBL), Article 36
8765 Penalties and liabilities
(1) Civil penalties

a. Failure to comply with any provision of this article
shal | subject an excavator or an operator to a civi
penalty of up to one thousand dollars for the first
violation and up to an additional seven thousand five
hundred dollars for each succeedi ng viol ation which
occurs in connection with the entire self-same excavation
or denolition activity within a two nonth peri od.

c. An action to recover a penalty under this article may be
brought in the suprene court in the judicial district in
which the violation was all eged to have occurred which
shall be commenced and prosecuted by the attorney
general. The public service comm ssion shall, pursuant
to section one hundred nineteen-b of the public service
|l aw, forward to the attorney general its determ nation of
t he amount of the penalty for violations of rules and
regul ati ons adopted to i nplenent the requirenents of this
article. Upon receipt of such determ nation, the
attorney general may commence an action to recover such
penalty. All noneys recovered in any such action,
together with the costs thereof, shall be paid into the
state treasury to the credit of the general fund.

3. Any excavator engaging in or proposing to engage in
excavation of denmolition in a negligent or unsafe manner,
which has resulted in or is likely to result in damge to
underground facilities in such a manner that life, property
or the continuation of operator service is endangered, may be
enj oi ned from such excavation or denolition or any aspect
t hereof upon application of the operator owning the
facilities or the attorney general made in suprene court
having jurisdiction in the county wherein the excavation or
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denolition or proposed excavation or denmolition is to take

pl ace. Three or nore instances of damage by an excavator to
underground facilities in the course of the entire self-sane
excavation or denolition activity shall be prinma facie ground
for enjoining the excavator from further performance of the
excavation or denolition activity.



STATE OF NEW YORK
PUBLI C SERVI CE COW SSI ON

PROPOSED RESOLUTI ON BY THE COWM SSI ON

Statutory Authority
Public Service Law §119-b and General Business Law Article 36

CASE 98-M 1624 -1n the Matter of the Rules and Regul ati ons of
t he Public Service Conm ssion contained in 16
NYCRR Part 753 - Protection of Underground
Facilities, filed in C 95-M 1007.

At a session of the Public Service Conm ssion held in
the City of Al bany on , the Comm ssion, by
vote of its menbers present

RESOLVED

1. That the provisions of Section 202(1) of the State
Adm nistrative Procedure Act and Section 101-a(2) of the Execu-
tive Law having been conplied with, Part 753 of Chapter VII of
Title 16 of the Oficial Conpilation of Codes, Rules and Regul a-
tions of the State of New York is anended, effective upon publi-
cation of a Notice of Adoption in the State Register, as shown in
the follow ng 19 pages (Deletions are bracketed; new material is
underl i ned):

2. That the Secretary to the Comm ssion is directed
to file a copy of this Resolution with the Secretary of State.
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SUBCHAPTER F - M scel | aneous.
PART 753
PROTECTI ON OF UNDERGROUND FACI LI TI ES
(Statutory Authority: (Public Service Law 8119-b and
General Business Law Article 36)
Subparts

753-6 Enforcement Procedures

SUBPART 753-1 GENERAL REQUI REMENTS

753-1.2 Definitions. Wen used in this Part, unless the
context otherwi se requires, the following ternms shall have the
foll owi ng nmeani ngs.

(a) Conm ssion: The Public Service Conm ssion.

([a]lb) Contact: Any defacing, scraping, inpact upon an

underground facility or its protective coating, housing or other
protective device.

([b]c) Damage: Any displacenent of or renoval of support
from any underground facility which would necessitate repair of
such facility or any destruction or severance of any underground
facility or its protective coating, housing or other protective
devi ce.

(d) Departnment: The Departnment of Public Service.

([cl]e) Denmolition: The total or partial wrecking, razing,
rendi ng, nmoving or renoval of any structure.

(f) Enforcenent action: An action by the Conmm ssion or a
desi gnee to determ ne a penalty, for violations of this part,
under the authority of 8119-(b)(8) of the Public Service Law.

([d]g) Emergency: Any abnormal condition which presents an
i mmedi ate danger to life or property including the discontinuance
of a vital utility service necessary for the maintenance of
public health, safety and wel fare.

([e]l h) Excavation: Any operation for the purpose of nove-
ment or renoval of earth, rock, pavenent or other materials in or
on the ground by use of nechani zed equi pnent or by blasting, [and
i ncludes] including, but [is] not |limted to, digging, auguring,
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backfilling, drilling, grading, plowing in, pulling in, fence
post or pile driving, tree root renoval, sawcutting,
j ackhamering, trenching and tunneling; provided, however, that

t he novenent of earth by tools manipulated only by human or
ani ml power and the tilling of soil for agricultural purposes
shal |l not be deened excavati on.

([f]li) Excavator: Any person who is engaged in a trade or
busi ness which includes the carrying out of excavation or denoli -
tion; provided, however, that an individual enployed by an
excavat or and having no supervisory authority other than the
routine direction of enployees over an excavation or denolition,
shall not be deenmed an excavator for the purpose of this Part.
The act of any enpl oyee or agent of any excavator acting within
the scope of his or her official duties or enploynment shall be
deenmed to be the act of such excavator.

(j) Field Citation: A witten statenment issued by an

enpl oyee of the Departnent, pursuant to subdivision 753-6.2 of
this Part, inform ng a Respondent that, in the judgenent of that
enpl oyee, a violation has occurred, and setting forth the specif-

ic provisions that were all egedly viol at ed.

([g]l k) Hand dug test holes: Excavations perfornmed for
designating, testing or verification purposes which are dug by
t he use of hand-held tools utilizing only human power. The use
of vacuum excavation techni ques is an acceptabl e means of expos-

i ng underground facilities.

([h]l) Local governing body: A town, village or city
outside the city of New York or a county within the city of New
Yor k.

([I]m Near: An area within 15 feet of the outside perine-
ter or diameter of an underground facility or its encasenent.

(n) Notice of probable violation (NOPV): A witten state-
ment or letter fromthe Departnent to a Respondent inform ng him

or her that an enforcenent action is being initiated and contai n-

ing the itens specified by 86.4(b) of this Part.
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([j]]o) One-call notification system Any organization anong
whose purposes is establishing and carrying out procedures to
protect underground facilities from damage due to excavati on and
denolition, including but not limted to, receiving notices of
intent to perform excavation and denolition and transmtting the
notices to one or nore nenber operators of underground facilities
in the specified area.

([k]lp) Operator: Any person who operates an underground
facility to furnish any of the follow ng services or materials:
electricity, gases, steam Iliquid petroleum products, telephone
or telegraph communi cati ons, cable television, sewage renoval,
traffic control systens, or water.

([1]1g) Person: Any individual, firm corporation, associa-
tion or partnership, cooperative association, joint venture,
joint stock association, business trust, their |essees, trustees
or receivers, nunicipality, governnental unit or public authority
whet her or not i ncorporated.

(r) Powered equi pnent: Any equi pnent energi zed by an engi ne

or notor and used in excavation or denolition work.
(s) Respondent: A person on whomthe Departnent has served

a field citation, warning |letter or Notice of Probable Violation.

([mt) Tolerance zone: |f the diameter of the underground
facility is known, the distance of one-half of the known dianmeter
plus two feet, on either side of the designated center line or,
if the dianmeter of the underground facility is not known, two
feet on either side of the designated center |ine.

([n]u) Underground facility: A facility and its attachnments
| ocat ed underground and owned or |eased [installed] by an opera-

tor to furnish its services or materials, including but not
limted to, pipelines, conduits, ducts, cables, wres, manhol es,
vaul ts, tanks, tunnels and any encasenent containing such facili-
ties. Such termshall not include oil and gas production and

gat hering pipeline systens used primarily to collect oil or gas
production fromwells.
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(v) Warning Letter: A witten letter fromthe Departnent
to a Respondent, pursuant to subdivision 753-6.3 of this Part,
inform ng a Respondent that an alleged violation of a specific
provi sion(s) of Part 753 has occurred or is continuing, advising
t he Respondent to correct it, if it is correctable, and to conply
henceforth or be subject to enforcenent actions under this Part.

([o]w Work area: The area of the ground or equival ent

surface which will be disturbed or renoved by excavation work or
af fected by denolition work.

([p]x) Working days: Mondays through Fridays, exclusive of
the follow ng public holidays: New Year's Day, Martin Luther King
Day, Washington's Birthday/President's Day, Menorial Day,
| ndependence Day, Labor Day, Col umbus Day, Veteran's Day,

Thanksgi ving Day and Christmas Day. |If the holiday occurs on a
Saturday, it will be observed the Friday before, If the holiday
occurs on a Sunday, it will be observed the Monday after.

SUBPART 753-3 DUTI ES OF EXCAVATORS
8§753-3.1 Timng of notice and excavation and denolition

8§753-3. 15 [ Emergency excavation or denolition

8§753-3.16 Pre-Denplition conferences

8753-3.17] Responsibility to enpl oyees

753-3.1 Timng of notice for [and] excavation and
denolition.

(a) (1) Before commencing or engaging in any non-emergency

excavation or denolition, each excavator shall provide

notice of the location and date of the [proposed] planned

excavation or denmolition to the one-call notification system

serving the vicinity in which the excavation or denolition

is to take pl ace.

(2) Such notice shall be served at |l east two but not nore

than ten working days, not including the date of the call,

before the commencenent date of the excavati on or
denolition.
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(b) [Such notice shall be served at |east two but not nore
than ten working days, not including the date of the call, before
t he proposed commencenent date of the excavation or denolition.]
Excavation or denpolition which is required to be perforned
pronptly as a result of an energency, disaster or to correct an
i mmedi ate hazard nay proceed i medi ately wi thout prior notifica-
tion to operators, if the situation is so serious that the

excavation or denolition cannot reasonably be del ayed. However,
excavators shall notify the one-call notification system as soon
as possi ble that such excavation or denolition is comenci ng or

is underway. Extrene caution shall be enployed by the excavator

to prevent damage to existing underground facilities and to avoid

endangeri ng persons and property.

(c) At |east seven working days in advance of the comrence-
nent date of a denpolition, the excavator shall request a pre-
denolition conference, through the one-call notification system

with all nmenber operators who have underground facilities at or
near the denolition area. A pre-denolition conference nmay
enconpass one or nore denplition(s) in the project area. A
request for a pre-denolition conference is not a substitute for

the notice of intent to performdenolition work required by
Section 753-3.1 of this Part.

([c]d) Whenever an excavator cancels [the proposed com
mencenent date] an excavation or denolition, he or she shall
promptly [informl comunicate the cancellation to facility
operators utilizing the one-call notification system A
post ponement of nore than [10] 5 days shall be considered a
cancel | ation.

([d] e(1)) Whenever an excavator postpones the comrencenent

date for five or less working days, no call to the one-cal

notification systemor operators is required.

(2) \henever an excavator postpones [the commencenent date

by nore] an excavation or denolition nore than five [but
| ess than ten] working days, the sanme requirenents for
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notice shall pertain to the revised commencenent date as

listed in subdivisions 753-3.1(a) [and (b)].

[(e) An excavator may request a witten adm ssion of receipt
of the notice of the location and date of a proposed excavati on
or denolition and of a new commencenent date or cancellation.]

753-3.2 Detailed notice requirenents.

(a) Every notice provided by an excavator to the one-call
notification system concerning [proposed] planned excavation or
denolition shall contain at |east the followi ng informtion:

(5) Address and exact |ocation as well as the extent and

di nensi ons of the [proposed] planned work area;

(7) Brief description of the [proposed] planned excavati on

or denolition;

(8) Date and time the excavation or denolition is [proposed]

pl anned to comrence.

(b) When necessary for adequate identification or at the
request of the operator, the excavator shall delineate the work
area with white paint, white stakes or other suitable white
mar ki ngs.

753-3.3 Commencenent of excavation or denolition.

(a) The excavator may proceed with excavation or denolition
on the stated date of commencenent if, prior thereto, he or she
has received notification fromeach and every operator notified
by the one-call notification systemthat:

(1) Such operator has no underground facility |located in or

within 15 feet of the [proposed] work area; or

(2) That any underground facility located in or within 15

feet of the [proposed] work area has been staked, marked or

ot herwi se designated in accordance with the provisions of

Subpart 753-4 of this Part.

(b) The excavator shall not comrence the [proposed] excava-
tion or denolition on the stated commencenent date if he or she
has been notified by an operator that the staking, marking, or

-7-
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ot her designations of an underground facility |ocated in or
within 15 feet of the [proposed] work area will not be conpleted
on the stated comencenent date. In such case, the operator is
required pronptly to report such fact to the excavator and to
informthe excavator of a pronpt and practicable conpletion date,
which in no case shall be nore than two working days after the
excavator's stated comencenent date, unless a longer period is
agreed to by both parties.

753-3.4 Staking, marking or other designation.

(b) [An operator perform ng excavation or denolition work at
or near his or her own underground facility shall not be required
to stake, mark or otherw se designate such underground facility.

(c)] Whenever the excavator determ nes that a review of the
st aki ng, marking or other designation is necessary or that
additional information is required, he or she shall so notify the
operator or the one-call notification system

753-3.5 Preservation of stakes, markings or other desig-
nations. Starting on the [proposed] stated commencenent date
given in the excavator's notice to the one-call notification
system the excavator shall be responsible for protecting and
preserving the staking, marking or other designation until no
| onger required for proper and safe excavation or denmolition work
at or near the underground facility.

753-3.6 Verification of underground facilities.

[(a)] Where an underground facility has been staked, marked
or otherw se designated by the operator [within a proposed work
area] and [if] the tolerance zone [of an underground facility]
overlaps with any part of the work area, or the projected |line of
a bore/directional drill intersects the [path of an underground
facility] tolerance zone, the excavator shall verify the precise
| ocation, type, size, direction of run and depth of such under-
ground facility or its encasenent. Verification [may] shall be
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conpl eted before the excavation or demolition is commenced or
[ my] shall be perfornmed as the work progresses.

(a) Powered or nechani zed equi pnment [may not be used in a
tol erance zone prior to the verification of the | ocation of
facilities within the tol erance zone, except that powered or
mechani zed equi pment] may be used within the tol erance zone for
renoval of pavenment or masonry but only to the depth of such

pavenment or nmasonry.
(1) Below the depth of pavenent or masonry, powered
equi pment may be used in the tolerance zone prior to the
verification of the location of facilities when agreed to in

writing by the affected operator(s).

(2) Operators, or their agents and contractors worKking
under their direction, may use powered equi pnent to |ocate
their own facilities within the tol erance zone.

(b) The verification of underground facilities furnishing

gas or liquid petroleum products shall be acconplished by the
excavat or by exposing the underground facility or its encasenent
to view by neans of hand dug test holes at one or nore points
where the work area and tol erance zone overlap, or nore points as
desi gnated by the operators of such facilities. [Powered or
mechani zed equi pnment nmay be used for renoval of pavenent or
masonry but only to the depth of such pavenent or masonry. ]

[(d) Where center line stakes or marks indicate the size of
t he underground facility, such facility shall be assuned to lie
within a strip of land equal to the width of the facility plus
four feet with the center line of such strip of |and at the
st akes or marKks.

(e) Where center |ine stakes or marks do not indicate the
size of the underground facility, such facility shall be assuned
tolie within a strip of land four feet in width with the center
line of such strip of land at the stakes or marks.

(f) Where offset stakes or rempte tie-in markings indicate
the size of the facility, the underground facility shall be
assumed to lie in a strip of land equal to the width of the
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facility plus four feet with the center line of such strip of
| and at the center line of the facility as indicated by the
st akes or marKki ngs.

(g) VWhere offset stakes or renote tie-in markings do not
indicate the size of the underground facility, the facility shal
be assuned to lie in a strip of land four feet in width with the
center line of such strip of land at the center line of the
underground facility as indicated by the stakes or markings.]

753-3.7 Unverifiable underground facilities. |[If the precise
| ocati on of an underground facility cannot be verified by the
excavator after diligent search at a reasonable depth within the
[strip of land] tolerance zone as staked, marked or otherw se
desi gnated by the operator, the excavator shall so notify such
operator as soon as possible. [The operator shall verify the
| ocati on of the underground facility with his or her own person-

nel as soon as possible or shall provide the excavator with

pronpt field assistance or use other nmeans nutually agreed to by
t he excavator and operator. Such agreenent shall be provided in
witing to the excavator upon his or her request.] The operator

shall respond in accordance with subdivision 753-4.10 of this
Part.

753-3.9 Discovery of unknown underground facilities. \Where
an undesi gnated or otherw se unknown underground facility is
di scovered within a work area, the excavator shall report such
di scovery as follows:
(b)(1) If the identity of the operator of the discovered
underground facility is not known or obvious, the excavator
shall report the discovery to the one-call notification
system and each operator notified by the one-call
notification systemshall respond i mediately and, in
accordance with subdivision 753-4.9[(c) or ](d) of this
Part, determ ne whether or not such discovered facility is
his or hers.
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753-3. 15 [ Emergency excavation or denolition. Excavation or
denolition which is required to be perforned pronmptly as a result
of an energency, disaster or to correct an imedi ate hazard may
proceed i mredi ately without prior notification to operators, if
the situation is so serious that the excavation or denolition
cannot reasonably be del ayed. However, excavators shall notify
the one-call notification system as soon as possible that such
excavation or denolition is commencing or is underway. Extrene
caution shall be enployed by the excavator to prevent damage to
exi sting underground facilities and to avoid endangeri ng persons
and property.

753-3.16 Pre-denolition conferences. At |east seven working
days in advance of the comencenent date of the denmolition, the
excavator shall request a pre-denolition conference, through the
one-call notification system wth all operators who have under-
ground facilities at or near the proposed denolition area. A
request for a pre-denolition conference is not a substitute for
the notice of intent to performdenolition work required by
Section 753-3.1 of this Part.

753-3.17] Responsibility to enployees. Every excavator
subject to the provisions of this Part shall nake certain that
all of his or her enployees directly [concerned with] involved in

excavation or denolition are thoroughly famliar with the appli-
cabl e provisions of this Part and especially the provisions of
this Subpart relating to their safety.

SUBPART 753-4 DUTI ES OF OPERATORS

8753-4.14 [Consuner education prograns]
| nformati on for design purposes
8753-4.15 Consuner educati on prograns

753-4. 4 Receiving notices. Each operator shall establish a
means of receiving notices of [proposed] planned excavation or
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demolition fromthe one-call notification systemin accordance
with the procedures of the system

753-4.5 Operator's response to notice.

(a) Prior to the stated commencenent date of the [proposed]
excavation or denolition work as stated in the recorded notice,

t he operator shall nake a reasonable attenpt to informthe
excavator directly that either:

(1) The operator has no underground facility in or within 15

feet of the [proposed] work area; or

(2) Every underground facility belonging to himor her which

is located in or within 15 feet of the [proposed] work area

has been staked, nmarked or otherw se designated in accor-
dance with the provisions of this Subpart.

(b) VWhere and operator cannot conplete the staking, marking
or other designation of an underground facility prior to the
stated commencenent date and tinme of the [proposed] excavation or
denmolition, the operator shall promptly report such fact to the
excavator and shall informthe excavator of a pronpt and practi-
cabl e conpletion date which in no case shall be nore than two
wor ki ng days after the excavator's stated commencenent date,
unl ess a longer period is agreed to by both parties.

753-4.6 Locating underground facilities.

(a) VWhenever an operator's underground facilities are in or
within 15 feet of a [proposed] work area, such facility shall be
| ocated, accurately and with due care, by nmeans of staking,
mar ki ng or other designation in accordance with the provisions of
this Subpart.

(c) If staking or marking are not used to indicate the
| ocati on of an underground facility, the operator shall designate
such |l ocation in accordance with the foll ow ng:

(1) By exposing the underground facility or its encasenent

to viewwithin the [proposed] work area in a manner suffi -
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cient to allow the excavator to verify the type, size,

direction of run and depth of the facility;

(2) By providing field representation and instruction to the

excavator in the [proposed] work area; or

(d) An operator, or its agents or contractors, perform ng
excavation or denolition work at or near his or her own under-
ground facility shall not be required to stake, mark or otherw se

desi gnate such underground facility.

753-4.7 Uniformcol or code. The follow ng uniform col or
codes shall be utilized for staking and marking used to designate
the | ocation of underground facilities and [ proposed] excavation
sites:

(g) Wiite - [Proposed e] Excavation site.

753-4.9 Operator's response to notices of contact or damage,
facilities in danger [or] of failing and discovery of unknown
underground facilities.

753-4.10 Unverifiable underground facilities. |[If an excava-
tor notifies an operator that, after diligent search at a reason-
able depth within the [strip of land] tol erance zone as staked,
mar ked or ot herw se desi gnated by the operator, that he or she
cannot verify the location of an underground facility, the

operator shall verify such location [wth his or her own person-
nel] as soon as possible or shall provide the excavator wth
prompt field assistance or use other neans nutually agreed to by
t he excavator and operator. Such agreenent shall be provided to
t he excavator upon his or her request.

753-4.13 Support and backfilling requirenents. Where an
underground facility will be disturbed or uncovered by excavation
or denolition, the operator of such facility shall indicate to
t he excavator any preferred neans of support or protection
required for such facility and any special backfilling require-
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ments or provide any other guidance for protection of an under-
ground facility. Such information shall be furnished to the
excavator before the stated date of comencenment of the [pro-
posed] work, if practical.

753-4.14 Information for design purposes. Each operator
shal | provide a nmeans by which information regarding the | ocation

of underground facilities can be obtained for design purposes.
Such nmeans nmay include, but are not linmted to; provision of

maps, neetings, or marking in accordance with Section 753-4.6 and

shall be performed within mutually agreed to tinmefranes.

753-4. 15 Each operator of an underground gas pipeline or
hazardous liquid petroleumfacility shall on its own initiative
or through a one-call notification system conduct a programto
educate the public on the possible hazards associated with damage
to facilities and on the inportance of reporting gas odors and
| eaks. The one-call notification system nay devel op material s
suitable for use in such prograns.

SUBPART 753-5 One-Call Notification Systens

753-5.2 Notice procedures.

Every one-call notification system shall:

(a) Establish an effective notification service for receipt
of notices from excavators, including a toll-free tel ephone
nunmber, and for transm ssion of such notices to every nmenber
operator who has underground facilities in or within 15 feet of
the [proposed] work area. Such notices may incl ude:

(1) notice of a [proposed] planned excavation or denolition;

(c) Use a standardi zed format to record all incom ng notices
or requests from excavators, including at |east the follow ng
i nformation:

(6) Address and exact |ocation as well as the approximate

extent and di nensions of the [proposed] work area;
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(8) Brief description of the [proposed] planned excavation
or denolition;
(9) Date and time the [proposed] work is to commence;

753-5.3 System duties. Each one-call notification system
shall performthe follow ng duties:

(b) Conduct a continuing programto:

(1) Informexcavators of the one call notification system s

exi stence and purpose and their responsibility to notify the

one-call notification system of [proposed] planned excava-

tion and denolition and to protect underground facilities;

(2) Inform operators of the responsibility to participate in

t he one-call notification system to respond to a notice

relating to a [proposed] planned excavation and denolition

and to designate and mark facilities according to the provi-

sions of this Part.

(c) Provide a nmeans by which contact information provided
by the nenber operators can be obtained for the purpose of

| earning the location of underground facilities for design

pur poses.

SUBPART 753-6 - Enforcenent Procedures

8§753-6.1 Scope

8753-6.2 Field citations

8753-6.3 Warning letters

8753-6.4 Notice of probable violation
8753-6.5 Respondent’'s options
8§753-6.6 Departnent action

8§753-6. 7 Consent orders

8753-6.8 Final order

8§753-6.9 Paynent of penalties
8753-6.10 Injunctive relief

753-6.1 Scope: This Subpart describes the enforcenent
authority and sanctions of the Public Service Conmm ssion for

achi eving and maintaining conpliance with 16 NYCRR Part 753. It
al so describes the procedures governing the exercise of that
authority and the inposition of those sanctions.
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753-6.2 Field citations: Upon determ ning that a probabl e
violation of a provision of Part 753 has occurred, the Departnent

may issue a field citation to a Respondent, identifying specific

provi sions all eged to have been vi ol at ed.

753-6.3 Warning letters: Upon determ ning that a probable
violation(s) of a provision of Part 753 has occurred or is

continuing, the Departnment may issue a warning letter notifying
t he Respondent of the probable violation and advising him or her
to correct it, if it is correctable, and to conply henceforth, or

be subject to enforcenment actions under this Part.

763-6.4 Notice of probable violation:

(a) If the Departnent has reason to believe that a viol a-
tion of Part 753 has occurred or is continuing, the Departnent
may conmence an enforcenent action by issuing a Notice of Proba-
bl e Violation (NOPV).

(b) The NOPV shall i ncl ude:

(1) Alisting of the regul ations which the Respondent is

all eged to have violated, a description of the evidence on

which the allegations are based and a copy of the field

citation(s), if applicable;

(2) Notice of the response options available to the Respon-

dent under Section 753-6.5 of this Subpart;

(3) If an adm nistrative penalty is proposed, the amount of

t he proposed penalty and the maxi mum penalty for which the

Respondent may be liable; and

(4) A proposed Consent Order pursuant to Section 753-6.7 of

this Subpart.

(c) A NOPV may be anended at any tinme prior to issuance of
a final order. |If an anmendnent includes any new material all ega-

tions of fact or proposes an increased adnm nistrative penalty,
t he Respondent shall have another opportunity to respond under
Section 753-6.5 of this Subpart.
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753-6.5 Respondent's options: Wthin 30 days after issu-
ance of a NOPV the Respondent shall respond in one of the foll ow

ing ways:
(a) Sign the Consent Order and return it with paynent of any

proposed adni nistrative penalty;
(b) Submt a written explanation, infornmation or other
material in answer to the all egations; or

(c) Request an informal conference with Departnent Staff.
(d) Failure of the Respondent to respond in accordance with

subdi vision (a), (b) or (c) shall constitute a waiver of its
right to contest the allegations in the NOPV and authorizes the

Comm ssi on, without further notice to the Respondent, to find
facts to be as alleged in the NOPV and to issue a final order
under Section 753-6.8 of this Subpart.

753-6.6 Departnment Action (a) If the Respondent requests

an informal conference, such conference will be conducted by
Departnment Staff. The Respondent shall have the right to be
represented by an attorney or other person, and shall have the
right to present relevant evidence. Any evidence which indicates

that the Respondent nmay have violated Part 753 shall be nmade
avai l able to the Respondent, who shall have the opportunity to
rebut this evidence.

(b) Following its review of any material submtted in

writing or at an informal conference, the Departnent will conpile
a case file, which will be the basis for a final order. The case
file of an enforcenent proceeding shall include:

(1) The field citations, inspection reports and any other
evi dence of all eged violations;

(2) A copy of the NOPV issued under Section 753-6.4 of this
Subpart;

(3) Any material submtted by the Respondent in response to
the NOPV or at an informal conference; and

(4) A witten evaluation and reconmendation for a final

or der.
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753-6.7 Consent Orders
(a) Notw thstandi ng any other provision to the contrary,
the Departnment may at any tine resolve an outstanding NOPV with a

consent order. A consent order nust be signed by the person to

whomit is issued, or a duly authorized representative, and nust

i ndicate agreenent with the terns thereof. A consent order need
not constitute an adm ssion that the person commtted the

vi ol ati on.

(b) A consent order is a final order of the Conm ssion
having the sane force and effect as a final order issued pursuant
to Section 753-6.8 of this Subpart.

(c) A consent order shall not be appeal abl e and shall
i nclude an express wai ver of appeal or judicial reviewrights
that m ght otherwi se attach to a final order of the Comm ssion.

753-6.8 Final Order Based on the review of a case file and

upon considering the nature, circunstances and gravity of the

violation, history of prior violations, effect on public health,

safety or welfare and such other matters as nmay be required, the
Conmi ssion will issue a final order that includes:

(a) A statenent of findings and determ nations on all
mat eri al issues;

(b) If an adm nistrative penalty is assessed, the amount of
the penalty and the procedures for paynent of the penalty;

(c) Respondents may petition the Comm ssion for review of a
Fi nal Order.

753-6.9 Paynent of penalties:

(a) Payment of an adm nistrative penalty under this subpart
nust be made by certified check or noney order payable to the
"Departnment of Public Service" and sent to the Secretary to the
Commi ssion, Three Enpire State Plaza, Albany, N Y. 12223-1350.

(b) I'f a Respondent fails to pay the full anpunt of a
penalty assessed in a final order within thirty days after
recei pt of the final order, the Departnent may refer the case to
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the Attorney Ceneral with a request that an action to collect the

assessed penalty be brought in any court of conpetent jurisdic-
tion.

753-6.10 Injunctive Relief. Notw thstanding any of the
enf orcenent procedures listed in this Subpart, if the Conm ssion
is aware or has reason to believe that any excavator i s engagi hg

in or proposing to engage in excavation or denolition in a
negli gent or unsafe manner, which has resulted in or is likely to

result in danage to underground facilities in such a manner that
life, property or the continuation of operator service is endan-

gered, the Conm ssion or designhee nmay give notice to any excava-
tor to imediately cease and desi st the excavation or denolition
and may recommend to the Attorney General that they comrence an
action to enjoin such excavator from further excavation or
denolition work or any aspect thereof. Nothing herein shall

inpair the rights of any operator or the Attorney Ceneral,
pursuant to General Business Law Section 765, from seeking an
i njunction agai nst any excavator engaging in or proposing to
engage i n excavation or denolition in a negligent or unsafe

mnner .
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