STATE OF NEW YORK
PUBLI C SERVI CE COW SSI ON

At a session of the Public Service
Comm ssion held in the Gty of
Al bany on Novenber 20, 2002

COMM SSI ONERS PRESENT:

Maureen O. Hel ner, Chairnman
Thomas J. Dunl eavy

Janes D. Bennett

Leonard A. Wi ss

Neal N. Galvin

CASE 01-W 1949 - Joint Petition of Long Island Water Corporation,
Ameri can Water Wbrks Conpany, Inc., Thanes Water
Agqua Hol di ngs GvbH and Apol | o Acqui sition
Conpany for Approval of an Agreenent and Pl an of
Mer ger .

CASE 02-W 0054 - Petition of Long Island Water Corporation for
Perm ssion to Defer Expenditures in Connection
with the New National Custonmer Service Cal
Center and a National Financial Shared Service
Center, filed in C 9221.

CASE 02-W 0056 - Petition of Long Island Water Corporation for
Perm ssion to Defer Expenditures Associated with
the Septenber 11, 2001 Terrorist Attacks, filed
in C 9221.

ORDER ADOPTI NG TERM5S OF A JO NT PROPOSAL

(I'ssued and Effective Novenber 27, 2002)

BY THE COW SSI ON:
| NTRODUCTI ON
On Decenber 20, 2001, Long Island Water Corporation,
its parent Anerican Water Wrks Conpany, Inc., and the Thanes
Wat er Aqua Hol di ngs GrbH petitioned the Comm ssion pursuant to
Public Service Law (PSL) Section 89-h for authority to transfer




CASES 01-W 1949, 02-WO0054, and 02- W 0056

Anerican Water Work’s stock to Thanes.! Shortly after the
petition was filed, Departnment of Public Service Staff nmet in
exploratory discussions with the petitioners to determ ne
whet her settl enment negotiations in this case would be
worthwhile. [In accordance with the requirenments of
16 NYCRR 3.9, the parties’ subsequent settlenent efforts proved
to be successful.

On Cctober 3, 2002, Long Island Water, Anerican Water
Wor ks, Thames, and Staff submtted a Joint Proposal with the
terms and conditions they believe the Comm ssion should use to
aut hori ze Thanmes' acquisition of Anerican Water Wirks' stock.
The Joint Proposal al so addresses the provisions of the existing
Long Island Water rate plan and proposes to extend them by
twenty nont hs.

Notice of the Joint Proposal was issued on COctober 10,
2002 and the public was provided an opportunity to submt
comments in this proceeding. The proponents of the Joint
Proposal filed statenents supporting their specific proposals;
however, no other conments nor any opposition have been
recei ved.

THE TERMS AND CONDI TI ONS
CONTAI NED I N THE JO NT PROPOSAL

The Joint Proposal states that the transfer of the
Long I sl and Water Corporation and the American Water Wbrks to
Thames would be in the public interest. It also states that
safe and adequate water service will continue to be provided to

The Decenber 2001 petition clainms the Comm ssion could
disclaimits jurisdiction over a corporate stock acquisition

at the parent conpany level. |In any event, the petitioners
have urged us to act expeditiously and favorably on their
petition.
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Long Island’s custonmers with the proposed nodifications of the
rate plan that was adopted in 1998 and first nodified in 1999.°2

First, the Joint Proposal would extend the current
rate plan an additional twenty nonths, fromJuly 2003 to March
2005. Consequently, Long Island Water woul d not be expected to
obtain any general rate increase or base rate tariff adjustnents
during the extension.

Next, the Joint Proposal would nodify the plan’s
provi sions for property tax changes, an insurance conmpany
"refund,” the installation of new facilities, security measures,
and the consolidated tel ephone call center and financi al
services center that the American Water Works subsidiaries wll
share.

Local property taxes would continue to be projected at
the sane | evel as before; however, for the extension period the
conpany would be permtted to recover a slightly greater anpunt
of any taxes it incurs above the estimte--85%rather than the
prevailing 80% Wth respect to certain funds Long |Island Water
recei ved when its insurance carrier was converted froma nutua
i nsurance conpany to a corporation, the funds will be applied
over ten years to the conpany’s Revenue Adjustment Cl ause to
reduce the conpany's reconciliation target by $73, 900 per year.

Long Island Water is installing iron renoval
facilities at three water production plants. |Its revenue
requirenents are expected to increase by up to $1.1 mllion for
the two facilities that should be conpleted and pl aced into
service during the extended termof the rate plan. Accordingly,

t he Revenue Adjustnent Cl ause reconciliation target will be
i ncreased by the cost of these facilities (up to a total of $1.1
mllion) when they go into service.?

2 Case 98-WO0475, Long |Island Water Corporation, Order
Al l ocating Property Tax Refunds and Establishing Rate Pl an
(i ssued Cctober 28, 1998); Cases 99-WO0244, et al., Anerican
Wat er Wor ks Conpany, Inc., National Enterprises Inc. and Long
| sl and Water Corporation, Oder Approving Acquisition and
Modi fying Miulti-Year Rate Plans (issued June 25, 1999).

3 The rate recognition of the capital costs for these projects
islimted to $7.7 mllion.
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Long Island Water’s RAC reconciliation target wll
al so increase by $100,000 to permt the conpany to recover the
costs it incurs for security measures needed to better protect
t he wat erworks. The Joint Proposal would increase the RAC
reconciliation target by another $125,700 to permt recovery,
over ten years, of Long Island Water’s share of the costs for
t he tel ephone call center and financial services center Anmerican
Water Works is providing its subsidiaries.

Shoul d the conpany obtain excess earnings during the

twenty- nont h extensi on, custonmers and stockhol ders will share
themin equal proportions above 10.4% and up to 11.0% Over
11.0% custoners will receive 75% and shareholders will obtain

25% The earnings sharing calculation for the three-year period
fromApril 2002 to March 2005 will be perfornmed on a conposite
basi s.

SUPPCORTI NG STATEMENTS

The Petitioners

The petitioners consider the proposed nerger, and the
acqui sition of the American Water Wrks stock by Thanes, to be
in the public interest. They state that the new affiliation of
t hese conpanies will provide Long Island Water and its customers
substanti al advantages, including the benefit of Thanes’
expertise in the water utility industry and better access to
capital. The petitioners point out that Thames has vast
hol di ngs in Engl and, Europe, Asia, and el sewhere. They believe
Long Island Water can specifically benefit from Thames’ ability
to provide security for water facilities and the firm s ongoing
research and devel opnent prograns.

As to Long Island Water's rate plan, the petitioners
support an extension of the stable rates that custoners have
enj oyed for several years. They support, as well, the terns
addressing new facilities, services and security neasures,
property taxes, and the one-tinme paynent the conpany obt ai ned.

In sum the petitioners claimthe proposed nerger and
stock acquisition has no adverse consequences for the Long
| sl and Water custoners, enployees, or the conpany’s ongoi ng

-4-
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operations and finances. And, with the benefits |isted above,
the petitioners believe an anple basis exists for the Conm ssion
to adopt the Joint Proposal’s ternms and to approve the Thanes
acqui sition.

Staf f

Staff al so supports the Joint Proposal and believes
its provisions will serve the public interest. Staff points out
that an extension of the current rate plan will shield custoners

froma base rate increase and provide them sone of the synergies
that the nmerger and acquisition should achieve. Staff
specifically supports the proposed nodifications to the
conpany’ s Revenue Adjustnent Clause to cover the iron renoval
facilities that will inprove water clarity and quality; the
security measures that will protect the integrity of the water
wor ks; and permtting the conpany to share in the efficiency of
American Water Works' consolidated custoner service and
financial services. Staff also favors the Joint Proposal’s
capture of a significant one-tinme paynent Long |sland Water
obtained fromits insurance conpany; its treatnment of |oca
property tax matters and potential excess earnings; and, its
requi renent that Long Island Water participate in a regulatory
proceedi ng concerning utility conpany cash managenent practi ces.

DI SCUSSI ON AND CONCLUSI ON
Initially, we note that the Joint Proposal’s terns are

unopposed and the proposals in this case have not elicited any
adverse comments fromthe public. No potentially interested
party has chosen to participate in these proceedi ngs either
after notice of the procedures Staff enployed to reviewthe
Decenber 2001 nerger and stock acquisition petition, or after
notice of the Joint Proposal we are considering here.

In any event, we have fully exam ned the Decenber 2001
petition and the Cctober 2002 proposal and we find that Thames’
plan to acquire the stock of Anmerican Water Wrks and Long
| sl and Water is acceptable and in the public interest with the
Joint Proposal ternms we are adopting.
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Thames is the water utility armof an international
firmw th vast holdings in 44 countries. This business

organi zati on provides water service to over 43 mllion
custoners. It has an acceptable financial standing and it is

t herefore reasonabl e to expect that Anerican Water Wrks’ and
Long Island Water’s affiliation with Thanes will provide them
better access to capital markets on favorable terns. It is also
reasonable to believe that this organization will provide its

American affiliates and subsidiaries the benefits of the

know edge, research and devel opnent it acquires el sewhere. From
the informati on we have obtai ned about Thanes, we do not foresee
any detriment to Long Island Water custoners fromthe proposed
merger and acquisition. In particular, the petitioners have
provi ded their assurances that Long |Island Water's ratepayers
will not be asked to pay any transaction costs or any

acqui sition prem um*

Long Island Water's custoners have enjoyed stable
rates since 1997. Wth the subm ssion of Thanmes' acquisition
proposal, the tine becane ripe for Staff to exam ne Long Island
Water’s recent performance and determ ne whet her the existing
rate plan should be extended. The results of Staff’s
exam nation are reflected in the terns presented here to extend
the existing rate plan by another twenty nonths.

We have exam ned the specific provisions offered to
extend the rate plan and we find them acceptable. The annual
costs for two newiron renoval facilities, and those for better
security, and the conbi ned custoner calling center and financi al
services center, should be addressed by the operation of the
conpany’ s Revenue Adjustnent Clause. W al so adopt the proposed
ten-year anortization of the insurance conpany proceeds that
will be used to offset some of the conpany’ s other costs. W
can al so adopt the Joint Proposal’s treatnent of |ocal property
taxes, which is simlar to our action in a recent proceedi ng
i nvol vi ng anot her wat er conpany, and the proposed excess
earni ngs provi sions.

4 Case 01-W 1949, Joint Petition (dated December 20, 2001) 133.
-6-
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Accordingly, we will adopt the terns and the
provi sions of the Joint Proposal and shall require that they be
put into effect.

The Conmi ssion orders:

1. The Joint Petition submtted by Long Island \Water
Cor poration, Anerican Water Wrks Conpany, Inc. and Thanmes Water
Agqua Hol di ngs GnbH, dated Decenber 20, 2001 is granted.
Consent, perm ssion and approval, pursuant to Public Service Law
Section 89-h, is hereby granted for Thames Water Aqua Hol di ngs
GhrbH to acquire the stock of the Anerican Water Wrks Conpany,
I nc.

2. The terns, conditions and provisions of the
Cct ober 2, 2002 Joint Proposal attached to this order, nodifying
and extending Long |Island Water Corporation's multi-year rate
pl an, are adopted and hereby incorporated and nmade a part of
this order.

3. This proceeding is continued.

By the Conmm ssion,

( SI GNED) JANET HAND DEI XLER
Secretary
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BEFORE THE
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Joint Petition of Long Idand Water Corporation.

American Water Works Company, Inc.,

Thames Water Aqua Holdings GmbH, and Case 01-W-1949
Apollo Acquigition Company for Approva of an

Agreemenr and Plan of Merger Pursuant to

Section 89-h of the New York State

Public Service Law

Petition of Long Idand Water Corporation

Pursuant to Section 561.18 of the

Uniform System of Accounts to Defer Case 02-W-0054
Expenses in Connection With the Consolidation of

Cugomer and Financid Service Facilities

Petition of Long Idand Water Corporation

Pursuant to Section 561.18 of the

Uniform System of Accounts to Defer Case 02-W-0056
Expenses in Connection With the Additiond

Security-Related Costs Associated with the

September 11 Terrorist Attacks

JOINT PROPOSAL FOR
APPROVAL OF AN AGREEMENT AND PLAN OF MERGER
AND MODIFYING AND EXTENDING TERM OF MULTI-YEAR
RATE PLAN FOR LONG ISLAND WATER CORPORATION

INTRODUCTION

On December 20, 2001, Long Idand Water Corporation (“Long Idand Water"),
American Water Works Company, Inc. (“American’), Thames Water Aqua Holdings GmbH
(“Thames Hoidings’) and Apollo Acquistion Company (“Acquistion Co.") (collectivey

“Petitioners’) filed a Joint Petition pursuant to Public Service Law Section 89-h seeking New



Yok Sae Public Service Commisson (“Commisson”) gpprovd of the purchese of the dock of
American. As desribed in deal in the Joint Petition, RWE Aktiengesdlschait ("RWE"),
American, Thames Haldings and Acquistion Co. entered into an Agreament and Flan of Mege
(“Agresment”). A copy of the Agreement is attached hereto as Exhibit A.

The Agreement provides that Acguistion Co. shdl be merged with and into
Amegrican, the parent of Long Idand Water. Upon completion of the transaction, Acquistion Co.
will dissolve and American shdl be the surviving corporaion. In the Joint Petition, the
Petitioners respectfully requested:

A) That the Commisson issue an Order (i) goproving the transaction

contemplated in the Agreament; and (i) authorizing Thames Haldings,

RWE or awy dmilaly stuaed corporaion [Thames Water Aqua US

Holdings, Inc] to acquire indirect control of Long Idand Water through

the acquigtion of the cgpitd dock of American, pursuant to Section 89-h;’

and (iii) determining thet no further gpprovd of the Commisson is

required with regard to the Agreement; and

B) That the Commisson expedite the processng of this request in

order to permit the transaction to proceed as soon as reasonably possible

given the desre to dose the transaction and proceed to achieve the

bendfits of the transaction which are likdy to be achieved by the
combining of the best practices of Thames and American.

On December 7, 2001, an exploratory discusson was hed a the Commisson's
offices in Albany, New York to identify intereted parties and to explore the feeghility of a
negotiated outcome of this proceeding. Pursuant to Section 3.9 of the Commisson's regulaions
(16 NYCRR § 3.9), a Natice of Intention to Enter Into Sattlement Discussons wes filed with the
Soreary to the Commisson on April 2, 2002 and sarved on dl paties to the two most recent

proceadings afecting rates of Long Idand Waer. No parties besdes Saff of the New York

" The Joint Petition notes that American would be owned directly by Thames Holdings or by an intermediary
holding company which would be owned directly by Thames Holdings. The intermediary holding company,
Thames Water Aqua US Holdings, InC.. has been formed. Thames Water Aqua US Holdings, inc. is a
Delaware corporation. A schematic of the post-merger organizational structure is atached hereto as Exhibit B.



State Department of Public Service (“Staff’) expressed interest in the settlement discussions.
Settlement discussons began on April 16, 2002. Severd meetings between Staff and the
Petitioners culminated in the execution of this Joint Proposa.

As areault of the discussions, Staff and the Petitioners agreed that the stock
acquigtion and the Agreamantt and Plan of Merger are in the public interest.  Staff and the
Petitioners adso agreed that the relief requested in the Joint Petition should be granted by the
Commisson. Furthermore, in conjunction with the acquistion, the parties have agreed to a
twenty-month extenson of Long Idand Water's current Rate Plan and other terms and conditions
as st forth herein.

|. THE PARTIES

The parties to this Joint Proposal are Long idand Water, American, Thames
Holdings, Acquisition Co. and Staff (the “Parties’). Long Idand Water is a wholly-owned
subsidiary of American and a regulated water-works corporation in New York. Long Idand
Water currently provides service pursuant to a multi-year Rate Plan adopted by the Commission
on June 25, 1999.% The multi-year Rate Plan modified in part and extended Long Isand Water's
Rate Plan adopted by the Commission on October 28, 1998 (collectively the “Long Idand Water

Rate Plan’).

See Cases 99-W-0244 At AL..- Joint Petition of American Water Works Comnanv. Inc. and National Entemnses
Inc. for Approval. Pursuant to Public Service Law Section 89-h. of the Acquisition by American Water Works
Comnanv. Inc. of All the Outstanding Shares of Common Stock of Nationa] Entemrises, Inc., Order Approving
Acquisition and Modifying Multa-Year Rate Plans (June 25, 1999).

See Case 98-W-0475 . Petition of Lone Island Water Corporation for Approval, Pursuant to Public Service Law

Section 113(2) of aProposed Allocation of a$2.2 11 .000 Tax Refund From Nassau County, Order Allocanng

Property Tax Refunds and Establishing Rate Plan (October 28, 1998).




[I. TERMS OF JOINT PROPOSAL

A. The tams of the Long idand Water Rate Flan ddl reman in full force
and effect unless spedificaly proposad to be changed or modified herein.

L. TaenPaties heeby agree and recommend that the expiration date
of rhe Long Idand Water Rate Plan be extended from July3 1, 2003 through &larch 3 1, 2005.
With this extendon, cusomers of Long Idand Water will enjoy the benefits of eight years and
efeven months (i.e., from May 2, 1996 through March 3 1, 2005) during which Long Idand
Water's rates have been and will reman congant, with the exception of a rate reduction in 1998.

As a reault of the Commisson’s adoption of this Joint Proposd and extenson, the
terms and conditions of the exising Long Idand Water Rate Plan are effective through March
31.2005. Except as otherwise permitted under the Long Idand Water Rate Plan, Long Idand
Water will not be permitted to increase rates through a generd rete increese prior to
April 1.2005. Thus, Long Idand Water cusomers will not see a base rae taiff adjusment.

3. Property Tax Recondligtion. The recondliation of property taxes will

varv depending on the period covered, as destribed in more detal in the fallowing subdivisons
a Through July 3 1.2003 - The projected leve of property taxes will
continue to be the §11,959,72 1 that is currently employed in the Long Idand Weter Rete Plan.
Through Juy 31, 2003, Long Idand Water will continue to defer for subseguent recovery
through the Revenue Adjusment Clause ("RAC") 80% of any property taxes above the projected
ievel. and the remaining 20% will be borne by sockholders For the same period. Long Idand
Water Will defer and retumn to cusomers through the RAC 100% of any decrease in property

taxes from the projected leve.



b. August 1, 2003 through March 3 1, 2005 - The projected level of property
taxes will continue to be the $11,959,721 that is currently employed in the Long Idand Water
Rate Plan. For the period August 1, 7003 through March 31, 2005 , Long Idand Water will defer
for subsequent recovery through the RAC 83% of any property taxes above the projected levd,
and the remaining 15% will be borne by stockholders. For the same period, Long Idand Water
will defer and return to customers through the RAC 100% of any decrease in property taxes from

the projected leve.

3. Iron Remova Fecilities. Long Idand Water hereby formdly confirms its

commitment to proceed with the ingalation of iron remova facilities a Plants 12, 22 and 24,
with the iron remova facilities a Plants 12 and 24 scheduled to be placed in sarvice during the
term of the Joint Proposd. The increase in revenue requirement associated with the ingalation
of iron removd facilities a Plants 12 and 24, up to S 1.1 million, will be recovered by raising the
RAC reconciliation target level by a commensurate amount (i.e., by $ 1. 1 million), timed to the
in-service dates of the iron removd facilities. No more than $7.7 million in capitd costs will be

reflected in rates.

4, Incremental Security Cogts. To permit Long Idand Water to recover an

increese in revenue requirement associated with incrementa, security-rlated activity, the RAC
reconciliation target will be increased by $100,000 effective on the date of the Commission’'s
goprova of this Joint Proposd. This resolves the Long Idand Water pending petition in Case

02-W-0056.

5. Call Center/Shared Financia Services. The cods incurred, and to be

incurred. relating to American’'s consolidation of the Call Center and Shared Financid Services

function are the subject of a pending deferred accounting petition in Case 02-W-0054. As of

1hn



December 3 1, 2002. Long Idand Water expects thet it will have deferred about $1,257,000 of
such cogts Those cogts will be amortized over a tenryear period.  In resolution of Case
02-W-0054. to permit Long Idand Water to recover fully the increase in revenue requirement
asociated with the Cdl Center/Shared Financid Services function, the UC recondiliation target
will be increesed by $125.700 efective on the date of the Commisson's gpprovd of this Joint

Proposd.
6. Demutudization Pavment. In August 2001, Long Idand Weter recaived a

onetime demutudization payment due to a prior workers compensation carrier converting from
a mutua insurance company to a corporaion. Long Idand Water agrees to treast Such onetime
payment as a deferred credit to be amortized over a tenyear period by decreasing the RAC
recondliation target by $73,900 efective on the date of the Commisson's goprovd of this Joint
Proposd. The onetime demutudization payment, which was recaived in August 2001, will not
be induded in the earnings sharing mechaniam for the rate year ending March 2002

1. Eamnings Sharing Mechaniam. For the period August 1, 2003 to March

3 1.2005, the eamings sharing threshold for Long Idand Water remans a 104%. All earnings
between 10.41% and, up to and incdluding, 11 .0% will continue to be shared 50%/50% between
cusomers and sockholders. Eanings above 11 .0% will continue to be dlocated on the bags of
75% to cusomers and 25% to sockholders. The Parties agree and propose that the earnings
shaing cdculaion adopted by the Commisson in Case 99-W-0244 be amended to provide that
the Long Idand Water earnings will be cdculaed for the three year period, April 1, 2002
through March 3 1, 2005. on a composite bass.

8. Cash Management Practices. Long Idand Water agrees to adide by any

future generic Commisson order regarding cash management practices.



9. Public Interest. The Parties agree that the stock acquisition and the
Agreament and Plan of Merger will bring numerous benefits as provided in detall in the Joint
Petition filed on December 20, 2001 in this proceeding. The Parties agree that the public interest
will be promoted through the approval of the stock acquisition and the Agreement and Plan of
Merger. The Parties, therefore, request that the Commission grant the relief requested in the
Joint Petition.

IIl. LEGISLATIVE, REGULATORY OR RELATED ACTIONS

If any law, rule, regulation, order or other requirement (or any reped or
amendment of an exiging rule, regulation, order or other requirement) of the State, loca or
federa government results in a change in Long Idand Water's annua operating expenses
(including income or other federd tax expenses) not anticipated in the forecasts on which the
rates are based and that would materidly reduce or increase annua earnings, Long Idand Water
will defer the full effect of any such expense change, with any such deferrds to be reflected in
rates in such manner as is determined by the Commission.

V. PROVISIONS NOT SEVERABLE

It is understood that this Joint Proposa represents a negotiated resolution of
numerous issues. Each provison of this Joint Proposd is in condgderation and support of dl the
other provisons herein, and is expresdy conditioned upon acceptance of ail others by the
Commission. To the extent that the Commission falls to gpprove this Joint Proposd in its
entirety and in accordance with its terms, then the parties to this Joint Proposa shdl be free to
pursue their respective postions in this proceeding without prgudice and upon reasonable notice

to the other parties.



V. PRECEDENTIAL EFFECT

The providons of this Joint Proposd gpply soldy to and are binding only in the
oontext of and for purposes of this Joint Proposal. None of the terms and providons of this Joint
Proposa and none of pogtions taken herein by any paty may be refarred to, dted or rdied upon
by any party in any fashion as precedant in any other proceeding before the Commisson or any
other regulatory agency or before any court of law, except in furtherance of the results and

purposes of this Joint Proposd.
VI. DISPUTE RESOLUTION PROCESS

In the event of any disagreement over the interpretetion of this Joint Proposal or
the implementation of any of the providons of this Joint Proposa, which cannot be resolved
inffomdlly among the paties the parties promptly shell confer and in good faith atempt to
resolve such disagreament. If any such disagreement cannot be resolved by the parties, the
metter shdll be submitted to an Adminidrative Law Judge ("ALJ") designated by the Chief ALJ
for a determination on an expedited bas's usng such procedures as the ALJ decides are
gppropriate under the drcumstances. Within fifteen (15) days from the ALJ's decison, any party

may peition the Commisson for rdief from the ALJ's determination on any diputed matter.



VIl. COUNTERPARTS

This Joint Proposd may be executed in counterpart originds, and shdl be binding
on each sgnatory party when the counterparts have been executed.
Agreed to as of this l_sfday of (Jrkbin, 2002

N R OF

New Yok State
Depatment of Public Sarvice

By: David R Van Ort, Eg.
Staff Counsd

Long Idand Water Corporaion and
American Water Works Company, Inc.

By: Robert J G410
Presdent of Long Idand Water Corporation

Thames Water Aqua Holdings GmbH

By: James McGivern
Managing Director

Apdlo Acquistion Company

By: Rondd E. Wdsh
Secretary

AL-76828.2



VII. COUNTERPARTS

This Joint Proposd may be executed in counterpart originds, and shdl be binding

on eech dgnaory paty when the counterparts have been executed.
Agreed to & of this [y of (Jzdnkat, 2002

New York State
Depatment of Public Sarvice

By: David R. Van Ort, Ex.
Saf Counsd

Long Island Wmcg‘tion and
American WaterxWorks-Company, |nc.

By: Robat J Gdl10
Presdent of Long Idand Water Corporation

Thames Water Agua Holdings GmbH

By. James McGivern
Managing Director

Apdlo Acguistion Company

By: Rondd E. Wash
Secretary

AL-76828.2



VIlI. COUNTERPARTS

This Joint Proposal may be executed in counterpart originds, and shdl be binding
on each sgnatory party when the counterparts have been executed.

Agreed to as of this | day of{jddpga, 2002

New York State
Department of Public Service

By: David R. Van Ott, Esq.
Staff Counsd

Long Idand Water Corporation and
American Water Works Company, Inc.

By: Robert J. Gallo
President of Long Idand Water Corporation

|
iwau’ G«/QK—N
ater Aqua Holdings GmbH

By: James McGivemn
Managing Director

Apollo Acquistion Company

By: Rondd E. Wdsh
Secretary

AL-76828.2



VIl.  COUNTERPARTS

This Joint Proposd may be executed in counterpart originds and shdl be binding
on each Sgnatory party when the counterparts have been executed.
Agreed to as of this\”_g{'day of (hploa , 2002

New York State
Depatment of Public Service

By: David R. Van Ort, Ex.
Saf Counsd

Long Idand Water Corporaion and
American Water Works Company, Inc.

By: Robeat J Gallo
Presdent of Long Idand Weater Corporation

Thames Water Aqua Holdings GmbH

By: James McGivern
Maneging Director

‘Zﬂwc/lég Yutt”

Apollo Acquisitioh Company

By: Ronald E. Wdsh
Secretary

AL-76828.2



AGREEMENT AND PLAN OF MERGER
Among
RWE AKTIENGESELLSCHAFT,
THAMES WATER AQUA HOLDINGS GMBH,
APOLLO ACQUISITION COMPANY

and

AMERICAN WATER WORKS COMPANY, MC.

Dated as of September 16, 2001

EXECUTION COPY
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AGREEMENT AND PLAN OF MERGER daed as of September 16, 2001, by
and among RWE AKTIENGESELLSCHAFT, a company organized under the laws of the
Federd Republic of Gamany (“Guarantor”), THAMES WATER AQUA HOLDINGS GMBH, a
company organized under the laws of the Federd Republic of Germany and a whally owned
subsdiary of Guarantor (“Parent”), APOLLO ACQUISITION COMPANY, a Ddawvare
corporation and a wholly owned subsdiary of Parent (“Sub’), and AMERICAN WATER
WORKS COMPANY, INC., a Ddaware corporaion (the “Company”).

WHEREAS the Board of Directors of each of the Company and Sub has gpproved
and dedared advisadble, the Supervisory Board of Guarantor has goproved and deemed advisable,
and the Managing Directors of Parent have gpproved and dedared advissble, this Agreement and
the merger of Sub with and into the Company (the “Merger”), upon the terms and subject to the
conditions st forth in this Agreament, whereby each issued and outdanding share of Common
Sock, par vaue $1.25 per sharg, of the Company (the ‘Company Common Stock™) not owned
by Parent, Sub or the Company, other then the Appraisd Shares (es defined in Section 2.01(d)),
will be converted into the right to receive $46.00 in cash;

WHEREAS dmultaneoudy with the execution and ddivay of this Agreement,
Parent and catan sockholders of the Company (the “Spedified Company Stockholders’) are
entering into a vating agreement (the “Company Vating Agreemeant”) pursuant to which the
Soedified Company Stockholders are agresing to teke cartain actions in furtherance of the
Merger; ad

WHEREAS Guarantor, Parent, Sub and the Company desire to make certain
representaions, warranties, covenants and agreements in connection with the Merger and dso to
prescribe various conditions to the Merger.

NOW, THEREFORE, in condderdion of the foregoing and the representations
waranties, covenants and agresments set forth heren, the parties hereto agree as fallows

ARTICLE |

The Mega

SECTION 1 .0l. The Merger. Upon the terms and subject to the conditions sat
forth in this Agreement, and in accordance with the Delaweare Generd Corporetion Law (the
“DGCL”), Sub sl be mergad with and into the Company & the Effective Time (as defined in
Section 1.03). At the Effective Time, the separate corporate exisence of Sub shall cease and the
Company shdl continue as the surviving corporation (the “Surviving Corporation”) and shdll
succeed to and assume dl the rights and obligations of Sub in accordance with the DGCL.

SECTION 1.02. Closng. Upon the terms and subject to the conditions set forth
in this Agreament, the dodng of the Mege (the “Cloang’) shdl teke place & 11 :00 am., New



York time, on the second business day dfter the satifaction or wai ver of the conditions st forth
in Artide VI (other then those that by therr teems cannat be satidfied until the time of the
Cloging), a the offices of Cravath, Svane & Moore, 825 Eighth Avenue, New York, New York

10019, or & such other time, date or place agreed to in writing by Parent and the Company;
provided, however, that if dl the conditions st forth in Artide VI dhdl not have bean satisfied
or waived on such sscond business day, then the Cloang dhdl teke place on the fird busness
day on which dl such conditions dhdl have been sdtidfied or waved. The dae on which the
Closng occurs is referred to in this Agreament as the “*Clogng Dae”

SECTION 1.03. Effedtive Time. Upon the terms and subject to the conditions
st forth in this Agreement, as soon as practicable on or after the Closing Dae, a certificate of
merger or other gpproprigte documents (in ay such casg, the “Catificate of Merge?) shdl be
duly prepared and executed by the paties in accordance with the rdevant provisons of the
DGCL and filed with the Secretary of State of the State of Ddlaware. The Merger gl become
effective upon the filing of the Catificate of Meger with the Secretary of State of the State of
Ddaware or & such subsequent time or date as Parent and the Company shdl agree and specify
in the Cetificate of Merger. The time a which the Meger becomes effective is refared to in
this Agreement as the “Effective Time.”

SECTION 1.04. Effects of the Merger. The Merger shdl have the effects st
forth in Section 259 of the DGCL.

SECTION 1.05. Cetificate of Incorporation and Bv-lavs (@) The Restated
Cettificate of Incorporaion of the Company shdl be amended a the Effective Time to reed in
the form of Exhibit A and, as S0 anended, such Redated Cetificaie of Incorporaion shdl be the
Redated Catificate of Incorporation of the Surviving Corporation until theresfk changed or
amended as provided therein or by goplicable law.

The By-aws of Sub as in effect immediady prior to the Effective Time
shdl be the By-laws of the Surviving Corporation urtil thereafter chenged or amended as
provided therein or by gopliceble law.

SECTION 1.06. Diredars (@ The directors of Sub immediady prior to the
Effective Time shail be the directors of the Surviving Corporation until the earlier of ther
resgnation oremova or until their respective successors are duly dected and qudified, as the
case may be.

(b)) Guaantor sdl take dl necessry action to cause J. James Bar to be
dected as a director, as of the Effective Time, of Thames Water Plc (*Thames™).

(©) Guarantor shdl teke dl necessary action to cause Marilyn Ware to be
dected as a member, as of the Effective Time, of the Thames Water International
Advisory  Coundl.



SECTION | .07. Officas The officers of the Company immediady prior to the
Effective Time sdl be the officars of the Surviving Corporation until the earlier of ther
resgnetion or remova or until ther repective successors are duly, dected and qudified, as the
cae may be

ARTICLE I

Converdon of Securities

SECTION 201. Conveson of Capital Stock. At the Effective Time, by virtue
of the Merger and without any action on the pat of the holder of any shares of capitd stock of
the Company or Sub:

(a) Capitd Stock of Sub. Each issued and outdanding share of common stock
of Sub shdl be converted into and become one fully paid and nonassessable share of
common dock, par vaue $1 .00 per shae, of the Surviving Corporation.

Cancelation of Treasury Stock and Parent-Owned Stock Each share of
Company Common Stock thet is owned by the Company, as treasury stock, or by Parent
o Sub immediady prior to the Effective Time shdl automaicdly be cancded and ddll
ceee to exig and no condderaion shdl be ddivered or ddiverable in exchange therefor.

(¢) Converdon of Company Common Stock. Each share of Company
Common Stock issued and outsanding immediady prior to the Effective Time (other
than shares to be cancded in accordance with Section 2.01 (b) and the Appraisal Shar es)
gl be converted into the right to recave $46.00 in cash without interest (the “Merger
Congderaion”). At the Effective Time dl such shares shdl no longer be outstanding and
shdl automaicdly be cancded and dhdl cesse to exid, and each holdn of a catificate
that immediatdy prior to the Effective Time represented any such dhares (a “Certificate™)
shdl cease to have any rights with respect thereto, except the right to recaive the M er ger
Consideration and any. dividends dedared and unpaid thereon payable to holders of
record thereof as of a record dete preceding the Effective Time. Fdlowing the Effective
Time, upon surrender of Certificates in accordance with Section 2.02, the Surviving
Corporation ddl pay to the holders of Catificates as of the Effective Time any unpad
dividends dedlared in repect of the Company Common Stock with arecord date prior to
the Effective Time and which reman unpad at the Effective Time, induding the “‘stub
period’ dividend refared to in Section 4.01(a)(iXx)C).

(d)  Appraisal Rights. Notwithdandng anything in this Agreement to the
contrary, shares (the “Apprasd Shares’) of Company Common Stock issued and
outstanding immediatdy prior to the Effective Time that are held by any holder who is
entitled to demand and properly demands-gppraisd of such shares pursuant to, and who
complies in dl respects with, the provisons of Section 262 of the DGCL (“ Section 262”)
shdl nat be converted into the right to recaive the Merger Condderation as provided in



Section 2.01(c), but indead such holder shdl be entitled to payment of the far vaue of
such shares in accordance with the provisions of Section 262. At the Effective Time, all
Apprasd Shares sheh no longer be outdanding and shdl automdicaly be canceled and
shall cease to exist, and each holder of Appraisd Shares shall cease to have any rights
with respect thereto, €xcept the right to recave the fair vaue of such shares in accordance
with the provisons of Section 262. Notwithdanding the foregoing if aty such holder
shall fail t0 perfect or othewise shel wave, withdraw or lose the right to appraisa under
Section 262 or a court of competent jurisdiction shall determine that such holder is not
entitled to the rdief provided by Section 262, then the right of such holder to be pad the
fair vdue of such holde’s Apprasd Shares under Section 262 shdl ceese and each such
Appraisal Share shel be deemed to have been converted & the Effective Time into, and
shall have become, the right to receive the Merger Consideration as provided in Section
2.01(c). The Compay shdl serve prompt notice to Parent of any demands for i

of any shares of Company Common Stock, and Parent shall have the right to participate
in and direct dl negoatiations and proceedings with respect to such demands. Prior to the
Effective Time the Compeny shall not, without the prior written consant of Parent, make
any payment with regpect to, or settle or offer to sttle, any such demands, or agree to do

awy of the foregoing

SECTION 202, Exchange of Certificates. (a) Paving Agent. Prior to the
Effective Time, Parent shdl desgnate a bank or trus company reasonably accepteble to the
Company to act as agent far the payment of the Merger Condderation upon surrender of
Catificates (the ‘Paying Agent’). Parent shall take all steps necessary to enable, and shall
cause, the Surviving Corporation to provide to the Paying Agent immediately following the
Effective Time dl the cash necessary to pay for the dhares of Company Common Stock
converted into the right to receive the Merger Consideration pursuant to Section 2.01(c), plus any
amounts payable in repect of unpaid dividends declared in repect of the Company Common
Stock with a record date prior to the Effective Time and which remain unpaid at the Effective
Time, induding the “sub period™ dividend referred to in Section 4.01(a)i}x)}C) (such cash
being herandter rdared to as the “Exchange Fund’).

() Exchange Procedure Assoon asreasonably practicable after the
Effective Time, the Paying Agent shall mail to each holder of record of a Certificate (i) a
form of letta of tranamittd (which shall specify that ddivery shall be effected, and risk
of loss and title to the Certificates held by such person shall pass, only upon proper
delivay of the Certificates to the Paying Agent and shall be in customary form and have
such other provisions as Parent may reasonably specify) and (ii) instructions far use in
effecting the surrender of the Certificates in exchange far the Merger Consideration.
Upon surrender of a Certificate for cancelation to the Paying Agent or to such other agent
or agents as may be appointed by Parent, together with such letter of transmittal, duly
completed and validly executed, and such other documents as may reasonably be
required by the Paying Agent, the holder of such Certificate shall be entitled to receive in
exchange therefor the amount of cash payable in respect of the shares formerly
represented by such Certificate pursuant to Section 2.01(c), and the Certificate so
surrendered shall forthwith be-cancded. In the event of 5 transfer of ownership of
Company Commeon Stock that is not registered in the stock transfer hooks of the



Company, the proper amount of cash may be paid in exchange therefor to a person other
than the person in whose name the Catificate S0 surrendered is regidered if such
Cetificate shdl be properly endorsed or othewise be in proper form for trander and the
person regquesing such payment shdl pay any trander or other taxes required by reason
of the payment to a person other then the regidered holder of such Certificate or establish
to the satidfaction of Parent that such tax has been pad or isnot goplicable No interest
dhdl be pad or shdl accrue on the cash payable upon surrender of any Cetificate

(¢)  No Further Ownership Rights in Company Common Stock. All cash paid
upon the surrender of a Cetificate in accordance with the terms of this Artide 1l shdl be
deemed to have been pad in full stidaction of dl rights pertaining to the shares of
Company Common Stock formerly represented by such Cetificate At the dose of
business On the day on which the Effective Time occurs the sock trandfer books of the
Company ddl be dosed, and there dhdl be no further regigration of tranders on the
dock trander books of the Surviving Corporaion of the shares of Company Common
Sock that were outdanding immediady prior to the Effective Time If, after the
Effective Time, Catificaes are presanted to the Surviving Corpordion or the Paying
Ageant for trander or any other reason, they shdl be cancded and exchanged as provided
in this Artide 1.

(d) Temindion of Exchenge Fund. Any portion of the Exchange Fund thet
remans undidributed to the holders of Company Common Stock for one year after the
Effective Time dshdl be ddivered to the Surviving Corporation, upon demand, and any
holder of Company Common Stock who has nat theretofore complied with this Artide 11
dhdl theredfter look only to the Surviving Corpordion for payment of its dam for
Merger Congderdion.

(e) NoO Liabilitv. None of Parent, the Surviving Corporation or the Paying
Agatt dhdl be lidde to any person in regpect of any cash ddivered to a public offica
pursuant to any agpplicable aandoned propaty, escheat or amilar law. If any Ceatificates
shdl nat have been surrendered prior to three years after the Effective Time (or
immediady prior to such ealier dae on which any Merger Condderation would
otherwise ethed to or became the propaty of any Governmenta Entity (as defined in
Section 3 .01 (d)), any such Merger Consideration in respect thereof shall, to the extent
permitted by applicable lav, become the propely of the Surviving Corporation, free ad
dear of dl dams or interest of ay person previoudy entitied thereto.

(® lovedment of Exchange Fund. The Paying Agent shll invest any ceeh
induded in the Exchange Fund, as directed by Parent, on a daly bass provided,
however, that such invesments shdl be in (i) obligations of or guarantesd by the United
Sates of America and backed by the full fath and credit of the United States of America,
(i) commercid paper obligations rated A-l or P or better by Moody's Investors
Savice, Inc. or Standard & Poor’s Corporation, respectivey, (iii) certificates of depost
maturing not more than 180 days dfter the date of purchase issued by a bank organized
under the laws of the United Siates or any date thereof having a combined capitd and




surplus of at least $500,000,000 or (iv) a money market fund having assets of a least
$3,000,000,000. Any interest and other income resulting from such invesments shal be
pad to Parent.

Lost Certificates. If any Certificate shah have been logt, Stolen, defaced or
destroyed, upon the making of an affidavit of that fact by the persom claiming such
Certificate to be logt, stolen, defaced or destroyed and, if required by the Surviving
Corportion, the posting by such person of a bond in such ressonsble amount as the
Surviving Corporation may direct as indemnity agang any clam that may be made
agand it with respect to such Certificate, the Paying Agent shall pay’in respect of such
lost, dolen, defaced or dedtroyed Certificate the Merger Consideration.

Withholding Rights. Parent, the Surviving Corporation or the Paying
Agent shdl be entitied to deduct and withhold any applicable taxes from the
condderation otherwise payable pursuant to this Agreement to any holder of shares of
company common Stock.

SECTION 203. Redemntion of Preferred Stock and Preference Stock. On or
prior to the date on which the Effective Time occurs, but in any event prior to the Effective
Time, the Company shdl redeem (the “Stock Redemption”) (i) each issued and outstanding share
of its Cumulative Preferred Stock, 5% Saries, par vaue $25.00 per share (the “Company 5%
Cumulative Preferred Stock™), for a redemption price of S25.25 per share plus an amount equal
to full cumulaive dividends thereon (as defined in Section 6 (“Section 6™) of Division A of
Article Fourth of the Restated Certificate of Incorporation of the Company, as amended to the
date of this Agreement) to the redemption date (as defined im Section 6) and (ii) each issued and
outdanding share of its 5% Cumulative Preference Stock, par vaue $25.00 per shae (the
‘Company 5% Cumulative Preference Stock™ and, together with the Compamy 5% Cumulative
Preferred Stock and the Company Commeon Stock, the “‘Company Capitd Stock™), for a
redemption price of $25.00 per share plus an amount equa to full cumuldtive dividends thereon
(as defined in Section 5 (“Section 5™ of Divison B of Article Fourth of the Redtated Certificate
of Incorporation oOf the Company, as amended to the date of this Agreement) to the redemption
date (as defined in Section §) (the redemption price far the Company 5% Cumulative Preferred
Stock and the Company 5% Cumulaive Preference Stock being referred to as the “Redemption
Price”).

ARTICLE I

Representations and Warranties

SECTION 301 Representations and Warranties of the Company. The
Company represeats and warants to Parent and Sub as follows:

(8  Organization. Standing and Power. Each ofthe Company and each of its
subsdiaies (as defined in Section 809 () is duy organized, validy exiging and in good



danding under the laws of the juridiction of its organization, (i) hes all requiste
corporate power and authority to carry on its busness as now being conducted and (jii)
except as set forth in Section 3.01 (@) of the disdosure schedule ddivered by the

Company to Paent prior to the execution of this Agreement (the “Company Disdosure
Schedul€’), is duly qudified or licensad to do busness and is in good danding to do
business in esch jurisdiction in which the nature of its business or the ownership, leasing
or opeaion of its propeties makes such qudification or licenang necessry, other than
where the falureto be 0 qudified or licensed or in good Sanding individudly or in the
aggregate would not ressonably be expected to have a materid adverse effect (es defined
in Section 8.03). The Company has made avaladle to Parent and its representatives true
and complete copies of (A) the Redtated Catificate of Incorporation and By-laws of the
Company by reference to the Fled SEC Documents (as defined in Section 3.01(e)), in
each cae as amended to the date of this Agreement and (B) the minutes of dl medings
of the sockholders, the Board of Directors and each committee of the Board of Directors
of the Company snce dure 1, 1998.

(b) Subddiaies Section 301 (b)(i) of the Company Disdosure Schedule
contains a true and complete lig of each Sgnificant Subsdiary (as defined in Section
803) of the Company as of the date of this Agreement, induding its jurisdiction of
organization, the Company’s interest therein and a brief description of the prindpd line
or lines of busness conducted by each such Sgnificat Subsdiary. Except as st forth in
Section 3.01(b)(d) of the Company Discosure Schedule, al the issued and outdanding
shares of capitd gock of, or other equity or vating interess in, eech subsdiary of the
Company as of the date of this Agreament are owned by the Company, by another whally
owned subsdiary of the Company or by the Company and ancther whally owned
subddiay of the Company, free and dear of dl maeid pledges dams liens charges
encumbrances and security interests of any kind or nature whaisoever (collectively,
“Lieng’), and ae duly authorized, vdidly issued, fully pad and nonessesssble Exoept
for the capitd sock of, or other equity or voting interedts in, its subsdiaries and as st
forth in Section 3.01 (b)(ii) of the Company Disdosure Schedule, as of the date of this
Agreement, the Company does not own, directly or indirectly, any cgpitd stock of, or
other equity or voting interests in, any corpordion, patnership, joint venture, associdion,
limited ligbility compary or ot her  ertity.

(¢)  Capital Sructure The authorized capitd gock of the Company congds
of(i) 300,000,000 shares of Compary Common Stock, (i) 1,770,000 shares of
Cumuaive Preferred Stock, par vaue $25.00 pa shae (the “Company Cumuldive
Preferred Stock”), of which 101,777 shares have been designated as Company 5%
Cumulative Prefered Stock, (iii) 750,000 shares of Cumulaive Preference Stock, par
vaue $25.00 per share (the “Company Cumulaive Preference Stock”), of which 365,158
shares have been designated as Company 5% Cumulative Preference Stock and (iv)
3,000,000 shares of Cumulaive Preferentid Stock, par vaue $35.00 per share (the
“Compary Cumulaive Preferential Stock”). As of the dose of busness on September
10, 2001, (1) 99,8 17,628 shares of Company Common Stock (exduding shares hdd by
the Company as treasury shares) were issued and outstanding, (2) 63,693 shares of
Company Common Stock were hed by the Company as treesury shares, (3) 2,232,100



ghares of Company Common Stock were reserved for issuance pursuaut to the
Company’s 2000 Stock Award and Incentive Plan and the Company’s Long-Term
Performmance-Based Incantive Plan (such plans collectivdy, the “Compag Stock
Plans™), of which 905,75 | shares were subject to outstanding Company Stock Options (&S
defined below), (4) the fallowing number of shares of Company Common Stock were
resrved (or registered with the SEC (as defined in Section 3.01 (d)) for issuance pursuant
to each of the fallowing Company Bendfit Plans (as defined bdow): 876,125 shares
under the Savings Plan For Employess of Americen Waer Works Company, Inc. and its
Desgnaed Subsdiaries 942,157 shares under the Employess Stock Ownership Plan of
American Water Works Company, Inc. and its Desgnated Subddiaries, 50,000 shares
under the Company’s Deferred Compensation Plan, 10,000 shares under the Company's
Director Deferred Compensation Plan and 1,755,049 shares under the Company's
Dividend Reinvesment and Stock Purchase Flan (collectively, the “Other Company
Stock Plans™), (5) 80,865,863 shares of Company Common Stock were resarved for
Issuance in connection with the rights (the ‘Company Rights? issued pursuant to the
Rights Agreement deted as of February 18, 1999, as amended as of June 1, 2000 (as
amended from time to time (the “Company Rights Agreemeant”)), between the Company
and BankBoston N.A. (presently known as Heet Nationd Bank), as Rights Agent, (6)
101,777 shares of Company 5% Cumulative Preferred Stock were issued and
outstanding, (7) 365,158 shares of Company 5% Cumulaive Preference Stock were
issued and out st andi ng, (8) no shares of Company Cumulative Preferred Stock (other
then the Company 5% Cumulaive Preferred Stock) were issued and outstanding, (9) no
shares of Company Cumulative Preference Stock (other thau the Company 5%
Cumuldive Preference Stock) were issued and outstanding and (10) no shares of
Company Cumuletive Preferential Stock were issued aud outstanding. There are no
outdanding stock gppreciation rights or other rights that are linked to the price of
Company Commou Stock granted under any Company Stock Plan whether or not granted
in tandem with a rdated Compauy Stock Ogption (as defined bdow). NoO shares of
Compay Capitd Stock are owned by any subsidiary of the Company. As of the dose of
busness on September 10, 2001, there were outstanding options to purchase Company
Common Stock granted uuder the Company Stock Plans (collectivey, the “Company
Stock Options™) to purchase 905,751 shares of Company Common Stock with exercise
prices on a per share bads lower than the Merger Consideration, and the weighted
average exearcise price of such Company Stock Options was equa to $23.65. Except as
st forth above, as of the close of business on September 10, 2001, no shares of capita
sock of, or other equity or voting interests in, the Company, or options, warrants or other
rights to acquire any such sock or securities, were issued, reserved for issuance or
outdanding During the period from September 10, 2001 to the date of this Agreamert,
(X) there have been no issuances by the Compeny of shares of capitd stock of, or other
equity or voting interests in, the Company other than issuances of shares of Company
Common Stock pursuant to the exercise of Company Stock Options outdanding on such
date in accordance with their terms as in effect on the date of this Agreement and (y)
there have been no issuances by the Company of options, warrants or other rights to
acquire shares of capital stock or other equity or voting interests from the Company. All
outdanding shares of capitd stock of the Company are, and all shares that may be issued
pursuant to the Compay Stock Plans and Other Company Stock Plans will be, when



issued in accordance with the terms thereof, duly authorized, validly issued, fully pad
and nonassessable and not subject to preemptive rights There are no bonds, debentures,
notes or other indebtedness of the Company or any of its subsdiaries, and, except as s
forth above, no securities or other indruments or obligations of the Company or any of its
subgdiaries the vadue of which is in ay way based upon or derived from any cepitd or
vating stock of the Company, having in any such cese a@ any time (whether actud or
contingent) the right to vote (or convertible into, or exchangedble for, securities having
the right to vote) on any mékters on which stockholders of the Company or any of its
subgdiaries may vote. Except as st forth above and except as oedificaly permitted
under Section 4.01 (@ (induding as st forth in Section 4.01(a)(ii) of the Company
Disdosure Schedule), there are no Contracts (as defined in Section 3.01 (d)) of any kind
to which the Company or any of its subddiaries is a paty or by which the Company or
any of its subgdiaries is bound obligating the Company or any of its subddiaries to issue,
Odiver or sell, or cause to be issued, ddivered or sold, additiond shares of capitd stock
of, or other equity or voting interests in, or securities convertible into, or exchangeeble or
exedsable for, shares of capitd dock of; or other equity or voting interess in, the
Company or any of its subsdiaries or obligaing the Company or any of its subsdiaries to
iSUe, grant, extend or enter into any such security, option, warrant, cdl, right or
Contract. Except for the Stock Redemption and the redemption terms of any preferred
gock of any of the Company’s subddiaries and as permitted by Section 4.01(a)(i)(y),
there are not any outdanding contractud obligetions of the Company or any of its
subsdiaries to (1) repurchase, redeam or othewise acquire any shares of capitd dock of,
or other equity or voting interests in, the Company or any of its subddiaries as of the dae
of this Agreement or (II) vote or dispose of any shares of the capitd stock of, or other
equity or voting interests in, any of the Company’s subsdiaries as of the dae of this
Agreament.  The copy of the Company Rights Agresment on file with the SEC (as
defined in Section 3.01(d)) as an exhibit to the Form 8-A Regidraion Satement of the
Company filed with the SEC on March 1, 1999, as amended by the amendment thereto
on file with the SEC as an exhibit to the Form 8-A Regidraion Statement of the
Company filed on June 1, 2000, is complete and correct.

(d)  Authority: Noncontravention. (i) The Company hes the requiste
corporate power and authority to execute and ddiver this Agreement and, subject to the
Stockholder Approva (as defined in Section 3.01(n)) and the Company Required
Congts (as defined bdow), to consummete the transactions contemplated hereby. The
exeaution and ddivery of this Agreement by the Company and the consummation by the
Company of the transactions contemplated hereby have been duly authorized by 4l
necessxy corporae action on the part of the Company and no other corporae
proceadings on the part of the Company are necessxry to gpprove this Agreement or the
Company Vaoting Agreament or to consummete the transactions contemplated hereby or
thereby subject, in the case of the consummation of the Meage, to obtaining the
Stockholder Approva (assuming ccnsummation of the Stock Redemption). This
Agreament has been duly executed and ddivered by the Company and condiitutes a vdid
and binding obligation of the Company, enforcesble agang the Company in accordance
with its tems The Board of Directors of the Company, a& a mesting duly called and hed
a whichdl directors of the Company were present, duly and unanimously adopted
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reslutions (A) goproving the Stock Redemption and the Company Vaoting Agreement
and goproving and dedaring advisdble this Agreement, the Meager and the other
transactions contemplated hereby, (B) directing thet this Agreement be submitted to a
vote a a meeting of the Company’'s stockholders and (C) recommending that the
Company’'s dockholders adopt this Agreement. In its determination of whether the
Merger is in the best interests of the Company’s stockholders, the Board of Directors of
the Company has complied with the provisions of Article Tenth of the Restated

Certificate of Incorporation of the Company. The execution and ddivery of this
Agreement and the Company Voting Agreement and the consummation of the
transactions contemplated hereby and thereby and .compliance with the provisions hereof
and thereof do not and will not conflict with, or result in any violation or breach of, or
default (with or without notice or lapse of time, or both) under, or give rise to a right of,
or result in, termination, cancelation or acceleration of ay obligetion or to loss of a
materid benefit under, or result in the creation of any Liea in or upon any of the

properties or assets of the Company or auy of its subsdiaries under, or give rise to any
increased, additiona, accelerated or guaranteed rights or entitlements under, any
provison of(x) the Restated Certificate of Incorporation or By-laws of the Company or
the certificate of incorporaion or by-lavs (or Smilar organizationd documents) of any of
its subsdiaries, (y) subject to obtaining the third party comseats set forth in Section
3.01(d) of the Company Disclosure Schedule, any loau or credit agreement, bond,
debenture, note, mortgage, indenture, guarantee, lease or other contract, agreement,
instrument, arrangement or understanding, whether oral or written (each, including all
amendments thereto, 2 “Contract”), to which the Company or any of its subsdiaries is a
party or any of their respective properties Or assets iS subject or (z) subject {0 obtaining
the Company Required Consents and the receipt of the Stockholder Approvd aud the
other matters referred to in the following sentence, any (A) daute, law, ordinance, rule or
regulation gpplicable to the Company or any of its subgdiaries or ther respective
properties or assets (“Applicable Law”), (B) judgment, order or decree applicable to the
Company or any of its subgdiaries or their respective properties or assts (“Judgment”),
or (C) Permit (as defined in Section 3.01(h)) ot her than, in the case of clauses (y) and (2),
any such conflicts, violations, breaches, defaults, rights, losses, Liens or entitlements that
individudly or in the aggregate would not reasonably be expected to have a materid
averse effect No consent, gpprova, order or authorization of; registration, declaraion
or filing with, or notice to, any domestic or foreign (whether naiond, federal, State,
provincid, locd or otherwise) government or any court, administrative agency or
commision or other governmental or regulatory authority or agency (incduding a date
public wtility commission, dtate public service commission or similar state regulatory
body (each, a “PUC™)) (each a “Governmental Entity™), is required by or with respect to
the Company or any of its subgdiaies in connection with (I) the execution and delivery
of this Agreement by the Company, (I) the execution and delivery of the Company
Voting Agreement or (lll) the consummation of the transactions contemplated hereby and
thereby or compliance with the provisions hereof and thereof, except for (1) the filing of
a premerger notification and report form by the Company under the Hart-Scott-Rodino
Antitrust Improvements Act of 1976, as amended (the “HSR Act’), and the receipt,
termination or-expiration, as goplicable, of such otherapprovals or waiting periods
required under ay other goplicable competition, merger control, antitrast or smilar law
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or regulaion, induding, if the Company has completed its acquistion of Azurix North
America Corp. and Azurix Indudrids Corp. prior to the Cloang, the competition, merger
control, antitrus or amilar laws or regulaions of Canada or the Invesment Canada Adt,
if gpplicable, (2) the filing with the Securities and Exchange Commisson (the “SEC™) of
a proxy datement rdating to the adoption by the Company’s stockholders of this
Agresment (as amended or supplemented from time to time, the “Proxy Statement™) and
such reports under the Securities Exchange Act of 1934, as amended (the “Exchange
Ad”), as may be required in connection with this Agreement, the Company Vating
Agreament, the Merger and the other transactions contemplated hereby and thereby, (3)
the filing of the Catificate of Merger with the Secretary of Sate of the Sate of Ddaware
and gppropriate documents with the rdevant authorities of other dates in which the
Company or any of its subsdiaries is qudified to do budness, (4) any filings required
under the rules and regulaions of the New York Stock Exchenge (“NYSE™), (5) such
consents, goprovas, orders authorizations, regidrations, dedardions filings and notices
required under Applicable Laws and Judgments of any PUC, (6) such consants,

goprovas, orders, authorizations, registrations, dedaaions, filings and notices required
under Applicable Laws and Judgments of any date departments of public hedth or
departments of hedth or amilar date regulatory bodies or of any federd or dae
reguladory body having juridicion over environmenta protection or environmenta
consavaion or Imila mates (colectivdy, “Hedth Agendes’), (7) such consents
goprovas, orders, authorizations, regidrations dedardions, filings and natices required
to be obtained from or made to any non-U.S. Governmental Entity due soldy to the
identity or involvement of Guarantor, Parent, Sub or any of their respective subddiaries
and (8) such other consants, gpprovas, orders, authorizations, regidrations, declaraions,
filings and natices the falure of which to be obtained or mede individudly or in the
agoregate would not ressonably be expected to have a materid adverse effect. Consents,
goprovals, ordes authorizations, regidrations, dedarations filings and notices (X)
described (i) in the foregoing dause (5) that are required to be obtained or made by the
Company or any of its subddiaries and (i) in the foregoing dause (6) the falure of which
to obtain or make would reasonably be expected to have a maeria adverse effect or (y)
of any Governmentd Entity that would not be required to be obtained or made by the
Company or any of its subsdiaries but for an acquidtion of a busness or asst by the
Company or any of its subsdiaries that is consummated after the date of this Agreament
the fallure of which to obtain or make would reasonably be expected to have a material
adverse dfect ae herandter referred to as the “Company Required Consents”

(i)  The Company and the Board of Directors of the Company have
taken all action necessary to (A) render the Company Rights ingpplicable to the
execution.,, ddivery and paformance of this Agreement and the Company Vating
Agreament and to the consummation of the Meger and any acquistion of
Company Common Stock contemplated by Section 4.03(b) and (B) ensure that (X)
nather Parent nor any of its afiliaes or assodates is or will become an
“Acquiring Person” (as defined in the Company Rights Agresment) by reason of
the execution, ddivery and performance of this Agreamentt or the Company
Vating Agreameantt or by reason of the consummation of the Merger or any
aoouisition of Company Common Stock contemplated by Section 4.03(b), (y)
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ndther a “Didribution Dae’ nor a ‘Triggering Event” (each as defined in the
Company Rights Agreament) shdl occur by resson of the execution, ddivery ad
performance of this Agreamat or the Company Voting Agreement or by reason
of the consummation of the Meger or any acquistion of Company Common
Stock contemplated by Section 4.03(b) and (2) except as st forth in Section
3.01 (d)ii) of the Company Disclosure Schedule, the Company Rights shall
terminate or be redeemed prior to the Effective Time

(&) SEC Documents The Company hes filed with the SEC all forms
schedules, statements and other documents required to be filed with the SEC by the
Company dnce January 1,2000 (together with dl information incorporated therein by
rference, the “SEC Documents’). Except as st forth in Section 3.01(e) of the Company
Disdosure Schedule, no subsdiary of the Company is required to file any form, report,
schedule, satement or other document with the SEC. As of their respective dates, the
SEC Documents complied in all materid respects with the requirements of the Securities
Act of 1933 (the “Securities Act”) or the Exchange Act, as the case may be, and the rules
and regulaions of the SEC promulgated thereunder gpplicable to such SEC Documents,
and none of the SEC Documents a the time they were filed contained any untrue
datement of a materid fact or omitted to date a materid fact required to be stated therein
or necessary in order to make the datements theran, in light of the drcumdances under
which they were made, not mideading Except to the extent that information contained
in any SEC Document filed and publicly available prior to the date of this Agreement (a
‘Tiled SEC Document”) has been revised or superseded by a later filed Fled SEC
Document, none of the SEC Documents contains any untrue Statement of amaeid fact
or omits to state a material fact required to be stated therein or necessary in order to make
the datements therein, in light of the circumstances under which they were made, not
misleading. The financial statements (induding the rdated notes) included in the SEC
Documents comply as to fom in all materid respects with gpplicsble accounting
requirements and the published rules and regulaions of the SEC with respect thereto,
have been prepared in accordance with generdly accepted accounting principles in the
United States (“GAAP™) (except, in the cae of unaudited statements, as permitted by
Form 10-Q of the SEC) gpoplied on a conagent bads during the periods involved (except
as may be indicated in the notes thereto) and fary present in all méeterid respects the
consolidated financial postion of the Company and its consolidated subsdiaries as of the
dates thereof and their consolidated results of operations and cash flows far the periods
then ended (subject, in the cese of unaudited Satements, to normal, recurring year-end
audit  adjustments).

(®  Absence of Cetan Changes or Events Since December 31, 2000, the
Company and its subsidiaries have conducted their respective busnessss only in the
ordinary course conddent with past practice and other then as st forth in the Fled SEC
Documents, there has not been (@) prior to the dete of this Agreement, any Sate of facts
change, development, effect, condtion or occurrence that individually or in the aggregate
condtitutes, has had, or would reasonably be expected to have, a material adverse effect,
(i) prior to the date of this Agreament, any dedaraion, setting asde or paymet of ay
dividend on, or other distribution (whether in cash, stock or property) in respect of, ay of
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the Company’s or any of its subddiaries cgpitd sock or other equity or voting interests
exoept for dividends by a whally owned subsdiary of the Company to its shareholders
and except for the regular quarterly cash dividend with respect to (w) preferred stock of
the Company’s subgdiaries in accordance with the terms thereof, (X) the Company
Common Stock in the amount of SO.235 per share, in accordance with the Company’s
pest dividend policy, (y) the Company 5% Cumulaive Preferred Stock in the amount of
$0.3 125 per share, in accordance with the terms thereof, and (2) the Company 5%
Cumulaive Preference Stock in the amount of SO.3 125 per share, in accordance with the
terms thereof, (iii) prior to the date of this Agreement, any purchese, redemption or other
acquistion of any shares of capitd dock of, or other equity or voting interests in, the
Company or any options, warrants, cdls or rights to aguire such shares or other

interests (iv) prior to the date of this Agreament, any Sdlit, combination or
reclassficaion of any of the Company’'s cagpitd dock or other equity or voting interets
or any issuance or the authorization of any issuance of any other securities in respect of,
in lieu of or in subditution for shares of cgpitd gock of, or ot her equity or vating

interests in, the Company, (v) prior to the date of this Agreament, any maerid unfunded
lighility incurred as a result of any entry by the Company or any of its subgdiaries into,
or ay amendmet of, aly Company Benefit Flan (as defined in Section 3.01(k)), (Vi)
prior to the date of this Agreemeant, any change in finandd or tax accounting methods,
princples or practices by the Company or any of its subgdiaries except insofar as may
have been required by a change in GAAP or Applicable Law, (vii) exoept as st forth in
Section 3.01(f)(vii) of the Company Disclosure Schedule, prior to the dete of this
Agreement, any mdaerid dection with repect to taxes by the Company or any of its
subgdiaies or ay stlement or compromise of ay materid tax liadility or refund or
(viii) prior to the dete of this Agreement, any revaudion by the Company or any of its
subddiaies of any of the maeid assets of the Company or any of its subddiaies

(g) Litigation. Except as st forth in the Fled SEC Documents and except as
st forth in Section 3.01(g) of the Company Disclosure Schedule, there is no quit, daim,
action or proceading pending or, to the knowledge of the Company, threstened agangt
the Company or any of its subddiaies or any of thar regpective assats that individualy
or in the aggregate would reasonably be expected to have a materid adverse effect, nor is
there any Judgment of any Governmenta Entity or arbitrator outdanding agand, or, to
the knowledge of the Company, investigation, notice of violaion, order of forfeture or
complaint by ay Governmental Entity agand, the Company or any of its subsdiaries
theat individudly or in the aggregate would reesonadly be expected to have a maerid
averse effect.

()  Compliance with Lans Except as st forth in Section 3.01¢h) of the
Company Disdosure Schedule, and except with respect to Ervironmentd Laws (as
defined in Section 3.01(3)), the Employee Retirement Income Security Act of 1974, as
amended (“ERISA”), and taxes, which are the subject of Sections 3.01(j), 3.01(k) and
3.01(1), respectively, or as st forth in the FHled SEC Documents, the Company and its
subsidiaries ae in compliance with al Applicable Laws and Judgments of any
Governmental Entity gpplicable to thar busnesses or operations, except for ingances of
noncompliance that individudly or in the aggregate would not reesonadly be expected to
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hive a material adverseeffect. Nather the Company nor any of its subddiaries has
received, since January 1, 2001, a written notice or other written communication alleging
a possble violaion by the Company or any of its subddiaries of any Applicable Law or
Judgment of any Governmentd Entity gpplicable to its busnesses or operaions except
for written notices or other written communications dlegng possible vioaions thet
individudly or in the aggregate would not ressonably be expected to have a material
advase efect. The Company and its subddiaies have in effect dl maeid permits
licenses, variances, exemptions, authorizations, franchises, orders and gpprovals of all
Governmental Entities (collectively, ‘Permits’), necessary or advisble far them to own,
lease or operate their properties and assets and to cary on their businesses as now
conducted, except for those which the falure to obtain individudly or in the aggregate
would not reasonably be expected to have a maerid adverse effect. Neither the
Compay nor any of its subddiaies is in violaion of, default (with or without notice or
lapse of time or both) under, or event giving to any other person any right of termm==mation,
amendment or cancelation of, with or without notice or Igose of time or both, any Permit
of the Company or ay of its subgdiaies exoept for ay such violaions, defaults or
events that individually or in the aggregate would not reasonebly be expected to have a
material adverse effect.

@  [Ineniondly omitted].

()  Environmental Maters Fxcept as disdosed in the SEC Documents and as
st forth in Section 3.01() of the Company Disdosure Schedule, and except for such
metters that individudly or in the aggregate would not reasonably be expected to have a
maeid adverse efect: (i) eech of the Company and its subsidiaries possesses all
Environmentd  Permits (as defined bdow) necessary to conduct its businesses and
operations, (i) each of the Company and its subddiaies is in compliance with dl
goplicable Environmental Lavs and dl goplicable Environmental Parmits, and none of
the Company or its subsdiaries has recdved amy written communication from any
Governmental Entity or other person tha dleges tha the Company or any of its
subsdiaries has vidlated or is lidble under any Environmental Lav or Environmental
Permit; (jii) there ae no Ervironmental Clams (as defined bdlow) pending or, to the
knowledge of the Company, threatened in witing (A) aganst the Company or amy of its
subgdiaies or (B) agand any person whose lidbllity for any such Environmental Clam
the Company or any of its subsdiaries has retained or assumed, aether contractually or by
opaaion of law, and (iv) to the knowledge of the Company, there have beea no Releases
(as defined bdow) of any Hazardous Maerids (as defined bdow) that would reasonably
be expected to form the bass of any Environmental Clam or any liability under any
Environmetd Lav or Environmental Permit.

For the purposes of this Agreement: (A) “Environmental Claims” meansany and
all administrative, regulaory or judicial actions, orders, decrees slits, demands, demand
letters, directives, claims, liens, investigations, proceedings omotices ofnoncompliance
or violaion by any Governmental Entity or other Person alleging liability aisng out of,
based on or related to (X) the presence, Release or threatened Release of; or exposure to,
any Hazadous Materials at any location, whether or not owned, operated, lessd or
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managed by the Company or any of its subddiaries or (y) ay other drcumdances
foming the beds of any viddion or dleged vidation of any Environmental Lawv or
Ervironmentd  Permit; (B) “Ervironmental Lawvs’ means dl laws rules reguldions
orders, decress, common law, judgments or binding agreaments issued, promulgeted or
entered into by or with ay Govenmenta Entity rdaing to pollution or protection of the
environment (induding ambient ar, surface water, groundwater, oils or subsurface
draa) or to hedth and sfety as affected by the exposure to Hazardous Mderids,
induding laws and regulaions rdating to the presence of, exposure to, Rdease of or
threstened Rdease of Hazardous Maeids or othewise rdaing to the generdion,
manufacture, processng, didribution, use, trestment, Storage, recyding, transport,
hending of, or the arrangement for such activities with repect to, Hazardous Maeids
(© “BErwvironmentd Parmits’ means dl perrnits, licenses certificates, regidraions
waveas, exemptions and other authorizations required under gpplicble Environmenta
Lavs (D) “Hazardous Maerids’ means all hazardous, toxic, explosve or radioactive
ubgtances, wades or other pollutants, induding (X) petroleum, peroleum didillates and
dl other hydrocarbons, ashestos or asbestos-containing maerid, and (y) al other
subgtances or wades of any naure prohibited, limited or regulaed as harmful to or
polluting of or in order to protect the environment; and (E) “Rdeass’ means ay rdeass
spill, emisson, lesking, dumping, injection, pouring, depost, disposd, discharge,
dgerd, leeching or migration into or through the environmentt (including ambiet ar,
surface weter, groundwater, land surface or subsurfece srata) or within any building,
dructure, fadlity or fixture

(k) ERISA Compliance. (i) Section 3.01 (k)(i) of the Company Disclosure
Schedule contains a true and complete lis of any benefit, employment, persond services,
collective bargaining, compensation, change in control, severancet+ time-off or perquidte
agreement, plan, policy or other Smilar arangement, (A) covering one or more current or
former employees or directors of, or current or former independent contractors with
respect to, the Company or any of its subsdiaries (each, a “Patidpant”), ard mantaned
by the Company and/or one or more of its subsdiaries or (B) with regpect to which the
Company and/or any of its subgdiaries has or would ressonably be expected to have any
lidhility (cdllectivdy, “Company Bendfit Plans’). The Company has provided or mede
avaldble to Parent true and complete copies of (1) each Company Bendfit Flan (or, in the
caxe of ay unwritten Company Benefit Plans, destriptions thereof), (2) the mogt recent
annud report on Form 5500 required to be filed with the United States Internd Revenue
Savice (the “IRS™) with respect to each Company Bendfit Flan (if any such report was
required), (3) the mogt recent summary plan description for eech Company Benefit Plan
for which such summary plan description is required and (4) eech trus agreement and
group annuity contract rdding to ay Company Bendfit Plan; provided that any of the
foregoing not provided to Parent as of the date of this Agreement shdl be ddivered to
Parent promptly but in no event later than 30 days following the date of this Agreament.
Each Company Bendfit Plan has been adminigered in accordance with its terms, except
where the falure s0 to be adminigered individudly or in the aggregae would not
reasonably be expected to have a maeid adverse effect. The Company and its
subddiaies and dl the Company Benefit Flans are in compliance with dl gpplicable
provisons of ERISA and the Code, except for ingtances of possible noncompliance that
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individudly or in the aggregate would not reasonably be expected to have a material
adverse  effect Except as st forth in Section 301 (K)(i) of the Company Disclosure

Schedule, ail Company Benefit Plans tha are intended to be qudified under Section
401(a) of the Code have received favorable determination letters from the IRS to the

effect that such Company Benefit Plans are qudified and exempt from Federd income
taxes under Sections 401(a) and 501(a), respectively, of the Code, and no such
determination letter has been revoked nor, to the knowledge of the Company, has
revocation been threstened, and nothing has occurred since the date of such letter that
would reasonably be expected to adversdy affect its qudification. There is not pending
or, to the knowledge of the Company, threatened any litigation reating to the Company
Benefit Plans tha individudly or in the aggregate would reasonably be expected to have
a materia adverse effect.

(i) Nether the Company nor any of its subddiaies, nor any Company
Benefit Plan which is subject to ERISA, has engaged in a “prohibited transaction”
(as such term is defined in Section 406 of ERISA or Section 4975 of the Code) or
any other breach of fiduciay responsiility that could subject the Company, any
of its subgdiaries or any officer of the Company or any of its subsdiaries to the
tax or pendty on prohibited transactions imposed by such Section 4975 or to any
ligbility under Section 502(1) or 502( 1) of ERISA, except for any such tax,
pendty or ligolity that individudly or in the aggregate would notreasonably be
expected to have a material adverse effect. All contributions ad premiums
required to be made under the terms of any Company Benefit Plan as of the date
hereof have been timely made or have been reflected on the most recent
consolidated balance sheet filed or in-rated by reference in the Filed SEC
Documents, except as, individually or in the aggregate, would reasonably be
expected to have a materia adverse effect.

(i)  Except as individudly or in the aggregate, would not reasonably
be expected to have a materia adverse effect, the deduction of any amount
payable pursuant to the terms of the Company Benefit Plans would not reasonably
be expected to be subject to disdlowance under Section 162(m) (before giving
effect to Section 162(m¥4XF)) of the Code for taxable years of the Company
ending prior to the date hereof

(iv)  Section 3.01(k)iv) of the Company Disclosure Schedule contans
alig of all Company Benefit Plans which, as a consequence of the consummation
of the Merger, are reasonably expected to (x) entitle any Participant to severance
pay and/or (y) accelerate the time of payment or vesting or trigger any payment or
funding (Whether through a grantor trust or otherwise) of compensation or
benefits under, increase the amount payable or trigger any other materid
obligation.

(v)  The Company has provided to-Parent-atrue and complete copy of
the Report (as hereinafter defined) given to the compensation commmittee of the
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board of directors of the Company containing the estimates of any payments
and/or benefits that would reasonably be expected to be recaved (whether in cash
or property or the vesting of property) asaresult of the Merger or any other
transaction contemplated by this Agreement (induding as a result of termination
of employmat on or fdlowing the Effective Time) by any Patidpat who is a
“digqudified individud” (as such team is defined in proposed Tressury
Regulaion Section 1.280G-1) (each, a “‘Primary Company Executive’) under any
Company Bendfit Flan (induding any additiond payment from the Company or
any of its subsdiaries or any other person in the event that the excise tax under
Saction 4999 of the Code isimpaosed on such individud) that would be reasonably
be expected to be pad to the Primary Company Executives as aresut of the
Merger and the other transactions contemplated by this Agreement (induding gs a
result of termination of employment on or falowing the Effective Time) under all
Company Bendfit Plans and (y) the ‘base amount” (as defined in Section
280G(b)3) of the Code) for each Primary Company Executive, all as caculated
and set forth in the report (dated August 1,2001) prepared by the compensation
conaultant retained by the Company (the “Report”). To the knowledge of the
Company, the information provided to the compensaion conultant thet prepared
the Report is accurate in dl materid respects

Baegst as would not, individually or in the aggregate with respect
to dause (i), (ii), (iii) or (iv), reesonably be expected to have amaterid adverse effect: (i)
Each of the Company and esch of its subgdiaries has filed (or caused to be filed) dl tax
returns required to be filed by it and dl such returns are true, complete and correct, or
requests for extensions to file such tax returns have been timely filed, granted and have
not expired. Each of the Company and eech of its subgdiaries has pad (or caused to be
paid) al taxes shown as due on such tax returns, and the most recent financial statements
contained in the Filed SEC Documents reflect an adequate reserve (in addition to any
resarve for deferred taxes established to reflect timing differences between book and tax
income) of tax for al taxes payable by eech of the Company and each of its subsidiaries
for al taxable periods and portions thereof accrued through the date of such financial
daements.

(ii) Except as set forth in Section 3.0 1 (I)ii) of the Company
Disclosure Schedule, no tax return of the Company or any of its subsidiaries is
under audit or examination by any taxing authority, and no written notice of such
an audit or examination has been received by the Company or any of its
subsidiaries. There is no ddfidency, refund litigation., written proposed
adjusment or matter in controversy with respect to any taxes due and owing by
the Company or any of its subsdiaies Each ddfidency realting from any
completed audit or examination relating to taxes by any taxing authority has been
timey pad, exoept for such deficdendes being contested in good fath and for
which adequate reserves are reflected on the books of the Company. The United
States Federal income tax returns of the Company and each of its subsidiaries
consolidated in such tax returns have been @ther examined by and settled with the
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IRS or dosad by virtue of the goplicable statute of limitations and no requedts for
waivers of the time to assess any such taxes are pending

~ (iii)  No liens for taxes (other then for current taxes not yet due and
payable or for taxes being contesed in good fath and for which adequae reserves
ae reflected on the books of the Company) exig with respect to any assets or
properties of the Company or any of its subsidiaries. Nether the Company nor
ay of its subsdiaries is bound by any agreement with respect to the dlocation,
indemnification or sharing of taxes.

!

(iv)  Nether the Company nor any of its subsdiaies has condituted
dther a “distributing corporation” or a “controlled corporation” in a distribution
of sock qudifying for tax-free trestment under Section 355 of the Code (X) in the
two years prior to the date of this Agreement or (y) in a distribution which could
otherwise conditute pat of a “plan” or “series of related transactions’ (within the
meaning of Section 355(€) of the Code) in conjunction with the Merger.

(v)  As usd in this Agreement, (A) “‘taxes’ shall indude (I) dl forms
of taxation, whenever cregted or imposed, and whether domestic or foreign, and
whether imposed by a naiond, federd, date, provincid, locd or other
Governmental Entity, induding all interedt, pendties and additions imposed with
respect to such amounts, (2) liability far the payment of any amounts of the type
described in clause (1) as a result of being a member of an affiliated, consolidated,
combined or unitary group and (3) liability for the payment of any amounts as a
result of being party to any tax sharing agreement or as a result of any express or
implied obligation to indemnify any other person with respect to the payment of
any amount described in clause (1) or (2) and (B) “tax returms™ shah mean all
domestic or foreign (whether national, federal, stae provincd, locd or
otherwise) returns, declarations, Statements, reports, schedules, forms and
information returns relating to taxes and any amended tax return.

(m  Sae Takeover Stautes Assuming the accuracy of the representations
and warranties set forth in Section 3.02(h), the approval by the Board of Directors of the
Company of this Agreement, the Company Vating Agreement and the Merger and any
acquistion of Company Common Stock contemplated by Section 4.03(b) conditutes
approvd of this Agreament, the Company Vating Agreement and the Merger and ay
acquisition of Company Common Stock contemplated by Section 4.03(b) for purposes of
Section203  of the DGCL and such goproval represents the only action necessary to
ensure that the redtrictions contained in Section 203(a) of the DGCL do not and will not
gpply to the performance of this Agreement, to the consummation of the Merger in
accordance with the provisions of this Agresment or any acquisition of Company
Common Stock contemplated by Section 4.03(b) or to the Company Vating Agreement.
Assuming the accuracy of the representations and wan-antics set forth in section 3.02¢h),
no other date takeover or Smilar dtatute or regulation (excluding, for the avoidance of
doubt, any Applicable Law which requires the Company Required Consents or the Parent
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Required Consants to be obtained) is gpplicable to this Agreement, the Company Vating
Agreament or the Meager or any acquigtion of Company Common Stock contemplated
by Section 4.03(b).

(n)  Vding Requirements. The affirmative vote a& the Stockholders Megting
(as ddfined in Section 5.01(b)) or any adjournment or postponement thereof of the
holders of a mgority of the votes represanted by dl the outstanding shares of Company
Common Stock and Company 5% Cumulative Preferred Stock, voting together as a
dngle dass, with each share of Company Common Stock entitled to one vote and each
share of Company 5% Cumulaive Preferred Stock entitied to 1/1 Oth of a vote, in favor of
adopting this Agreement (the “Stockholder Approvd’:) is the only vote of the holders of
any dass or sries of the Company’s capitd gock necessary to goprove or adopt this
Agreament or the Meger. The dfirmaive vote of the holders of the Company Cepitd
Stock is not necessary to gpprove any other action required to be taken by this Agreement
or the Company Voting Agreament (other than the consummation of the Merger).

(0) Regulation as aUtility. Except as st forth in Section 3.01(0) of the
Company Disdosure Schedule, the Company is not subject to regulation as a public
utility holding company, public utility or public service company (or Smilar desgnetion)
by any PUC. Section 3.01(0) of the Company Disdosure Schedule contains a true and
complete lig of each subgdiay of the Company tha is subject to regulation as a public
utility or public service company (or dmilar desgndtion) by ay PUC, induding the
name of each such juridiction in which such subsdiary is ubject to such regulaion.
None of the Company or any of its subddiaries is a “public utility company” or a
‘holding company within the meaning of Saction 2(a)(5) or 2(a)(7), repectivdy, of the
Public Utility Holding Comparnly Act of 1935 (the “Halding Compay Act”) or a
“ubgdiary company” or an “affiliate” (within the mesning of Section.2(a)}(8) or 2(a)( 1 1),
respectivdy, of the Holding Company Ad) of any holding company which is required to
regider as a halding company under the Holding Company Adt. All filings required to be
made by the Company or any of its subsdiaries snce January 1, 2000, under any
Applicable Lavs or Judgments rdding to the reguldion of public utiliies or public
savice companies (or gmilaly desgnated companies), have been filed with the
gopropriate PUC, Hedth Agency or other gppropriate Governmental Entity, as the case
may be induding dl foms daements reports, agreements (ord or written) and dl
documents  exhibits amendments and supplements gopertaining thereto, induding but
not limited to dl rates tariffs, franchisss sarvice agreements and related documents and
dl such filings complied, as of ther respective dates with all gpplicable requirements of
dl Applicable Laws or Judgments, except for such filings or such failures to comply that
individudly or in the aggregete would not ressonadly be expected to have a materid
averse efect

(p)  Titleto Proverties. (i) Each of the Company and each of its subddiaries
owns or hes vaid and enforcegble right to use under exiding franchises, water rights,
essements or licenses or vdid and enforcegble leasehold interests in, all of its properties,
rights and assets necessary for the conduct of its respective business and operations as
currently conducted, except where the falure to have such title rights or interests
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individudly or in the aggregate would not reasonably be expected to have a materid

adverse effect. All such properties, rights and assets, other than properties, rights and
assets in which the Company or any of its subgdiaries has a leasehold interest, are free

and cler of dl Liens, except for Liens relating to secured indebtedness or that
individudly or in the aggregate would not reasonably be expected to have a maerid.

adverse effect.

(@@ Brokers No broker, invesment banker, financial advisor or other person,
other than Goldman, Sachs & Co., the fees and expenses of which will be pad by the
Company, is entitled to any broker's, finder's, financid advisor's or-other Smilar fee Of
&misson in connection with the transactions contemplated by this Agreement based
upon arangements made by or on behdf of the Company or any of its subsidiaries

(r)  Opinion of Finandd Advisor. The Company has received the written
opinion of Goldman, Sachs & Co. to the effect that, as of the date of this Agreement, the
Merger Congderation is far to the Company’s sockholders from a financial point of
view.

(s) Contracts. All maerid Contracts to which the Company 0{_ arg of its
subgdiaries is a party or any of their respective properties or assets is subject h t are
required to be filed as an exhibit to any Filed SEC Document have been filed as an
exhibit to such Filed SEC Document (such filed Contracts, the “Filed f,on ”). All
the Filed Contracts are valid and in full foree and effect, excent to the EXTENT they have
previoudy expired or terminated in accordance with thelr terms or they expire or
terminate iN compliance with the provisons of i0n_4.01(a)x}C) and except for amy
invalidity or failure to be in full force and effect VWIICI would not ressonably be expected
to have a materid adverse effect. None of the Company or any of its subddiaries is in
violation of or default (with or without notice or lapse of time or both) under, or has
waived or faled to enforce any rights or benefits under, any Fled Contract, except for
violations, defaults, waivers or failures to enforce rights or benefits that individudly or in
the aggregate would not reasonably be expected to have a materid adverse effect.

® Information Supplied. None of the information included or in
by reference in the Proxy Statement will, a the date the Proxy Statement is filed with the
SEC or malled to the Company’s stockholders or a the time of the Stockholders Mesting,
or a the time of any amendment or supplement thereof, contain any untrue statement of a
material fact or omit to state any material fact required to be stated therein or necessary in
order to make the statements therein, in light of the circumstances under which they are
made, not mideading, except that no representation or warranty is made by the Company
with respect to datements made in the Proxy Statement based on information supplied by
Guarantor, Parent or Sub specificdly for incluson or incorporaion by reference therein.
The Proxy Statement will comply as to form in all material respects with the
requirements Of the Exchange Act and the rules and regulations promulgated thereunder.
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SECTION 3.02. Reoresentations and Warranties of Guarantor. Parent and Sub.

Guarantor, Parent and Sub jointly and severdly represent and warrant to the Company as
folows

(a) Organizdion.  Each of Guarantor and Parent is a company duly organized
and vdidy exiging under the laws of the Fedard Republic of Gamany. Sub is a
corporation duly organized, veidy exising and in good sanding under the laws of the
Sate of Delaware. Each of Guarantor, Parent and Sub (i) hasdl requisite corporate
power and authority to cary on its busness as now being conducted and (i) is duly
qudified or licensad to do busness ad is if goplicable, in good danding to do busness
in each jurigdiction in which the nature of its busness or the ownership, leeang or .
operaion of its propeties makes such qudification or licenang necessary, other than
where the falure to be s0 qudified or licensad or in good danding individudly or in the
aggregate would not reasonably be expected to prevent or maeridly impede or dday the
consummetion of the Meger or the other transactions contemplated hereby. Guarantor
owns 100% of the outstanding capitd sock of Parent and, indirectly through Parent,
100% of the outdanding capita dock of Sub.

(b)  Authority: Noncontravention. Guarantor, Parent and Sub have the
requidte corporae power and authority to execute and ddiver this Agreament and,
ubject to the Parent Required Consents (as defined bdow), to consummate the
transactions contemplated hereby and Parent has the requisite corporate power and
authority to execute and ddiver the Company Vating Agreement and to consummate the
transactions contemplated thereby. The execution and ddivery of this Agreement by
Guarantor, Parent and Sub, the execution and ddivery of the Company Voting
Agreement by Paent and the consummation by Guarantor, Parent and Sub of the
transactions contemplated hereby and thereby have been duly authorized by dl necessry
company or corporate action, as goplicable, on the part of Guarantor, Parent and Sub and
no other corporate proceedings on the part of Guarantor, Parent or Sub are necessary to
goprove this Agreement or the Company Vating Agreement or to consummate the
transactions contemplated hereby or thereby. This Agreement has been duly executed
and ddivered by Guarantor, Parent and Sub and the Company Vating Agreament  has
been duly executed and ddivered by Parent and each of this Agreement and the Company
Vating Agreament condiitutes the valid and binding dbligation of Guarantor, Parent and
Sub, as gpplicable, enforcegble againgt Guarantor, Parent and Sub, as applicable, in
accordance with thair terms. The execution and ddivery of this Agreement and the
Company Voting Agreament and the consummétion of the transactions contemplated
hereby and thereby and compliance with the provisons of this Agreement and the
Company Voting Agresment do not and will not conflict with, or result in any violaion
or breach of, or default (with or without notice or lgose of time, or both) under, or give
rise to aright of, or result in, termination., cancelation or accderation of any obligation or
to loss of amaterid benefit under, or reault in the creation of any Lien upon any of the
properties or assts of Guarantor, Parent or Sub under, or give rise to any increased,
additiond, acoderated or guaranteed rights or entittements under, any provison of(i) the
Cetificate of Incorporation or By-lavs of Sub or equivdent organizationd documents of
Guarantor or Paret, (ii) any Contract goplicable to Guarantor, Parent, Suh or thar
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respective subsdiaries or thar repective properties or assets or (jii) subject to obtaining
the Parent Required Consents and other matters referred to in the following sentence, any
(A) Applicadble Law or (B) Judgment, in eech case gppliceble to Guarantor, Parent, Sub
or their respective subsidiaries or thelr respective properties or assts, ot her then, in the
cae of dauses (i) and (iii), ay such conflicts vidlations defaults rights losses or Liens
thet individudly or in the aggregate would not ressonably be expected to prevent or
materidly impede or deay the consurnm ation of the Merger or the other transactions
contemplated hereby. No consent, goprovd, order or authorization of; regidration,
dedaration or filing with, or natice to, any Govenmentd Entity is required by or with
repect to Guarantor, Parent or Sub or ther respective subsdiaries in connection with the
exeaution and ddivay of this Agreemat and the Company Vating Agreement or the
consummation by Guarantor, Paret and Sub of the transactions contemplated hereby and
thereby or the compliance with the provisions of this Agreement and the Company

Voting Agreement, except for (1) the filing of a premerger natification and report form
under the HSR Act and the recaipt, termination or expiration, as applicable, of such other
goprovas or wating periods required under any other gpplicable competition, merger
control, antitrust or Smilar lav or regulation, induding, if the Company hes completed its
acquisition of Azurix North America Corp. and Azurix Industrials Corp. prior to the
Closing, the competition, merger control, antitrust or similar laws and regulations of
Canada or the Investment Canada Act, if applicable, (2) the filing with, or fumishing to,
the SEC of such reports under the Exchange Act as may be required in connection with
this Agreement, the Company Voting Agreement, the Merger and the other transactions
contemplated hereby and thereby, (3) the filing of the Certificate of Merger with the
Secretary of State of the State of Delaware and appropriate documents with the relevant
authorities of other states in which the Company is qualified to do business, (4) such
consents, approvals, orders, authorizations, registrations, declarations, filings and notices
required under Applicable Laws and Judgments of any PUC, (5) such consents,

approvals, orders, authorizations, registrations, declarations, filings and notices required
under the Applicable Laws and Judgments of any Health Agency, (6) such consents,
approvas, orders, authorizations, registrations, declaraions, filings and notices required
to be obtaned from or mede to aty Govenmentd Entity due soldy to any acquigtion of
any busness or pason by the Company or any of its subsdiaies following the date of
this Agreement and (7) such other consents, approvals, orders, authorizations,
registrations, declarations, filings and notices the failure of which to be obtained or made
individually or in the aggregate would not impair in any material respect the ability of
Guarantor, Parent or Sub to perform its obligations under this Agreement or prevent or
mderidly impede or dday the consummation of the transactions contemplated by this
Agreement. Consents, approvals, orders, authorizations, registrations, declarations,
filings and notices described (i) in the foregoing clause (4) that are required to be
obtained or made by Guarantor, Parent or Sub or any of their respective subsidiaries and
(if) in the foregaing clause (5) the falure of which to obtain or make would impar in any
maerid regpect the ability of Guarantor, Parent or Sub to perform its obligations under
this Agreement or prevent or materially impede or delay the consummation of the
transactions contemplated by this Agreement, are hereinafter referred to as the “Parent
Required Consents.” No consent, approval, order, authorization, registration, declaration,
filing or notice the fallure of which to obtain or make would prevent or materially impede
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or dday the consummation of the transactions contemplated by this Agreement with any
non-U.S. Govenmentd Entity is required to be made or obtained by Guarantor, Parent or
Sub or ay of thar respective subsdiaries in connection with the execution and ddivery
of this Agreament and the Company Vating Agreement or the consummétion by
Guarantor, Parent and Sub of the transactions contemplated hereby and thereby or the
compliance with the provisons of this Agreemett and the Company Vaoting Agreamet,
except for such consents, goprovads orders, authorizations, regidrations, dedarations,
filings or notices (X) required as a result of a change in Applicable Law ater the date of
this Agreement or (y) required to be obtaned from or made to any Govenmentd Entity
due s0ldy to any acquigtion of a budness or person by the Company or any of its
subgdiaries falowing the dete of this Agreamant. To the knowledge of Guarantor and
Parent, asof the date of this Agreement, there exids no dae of facts, condition, event or
drcumgance which would materidly advarsdy affect Parent's adlity to obtan the
Parent Required Consants in a reasonably timdy manner.

(©) Interim _agrations of Sub. Sub was formed s0ldy for the purpose of
engaging in the transactions contemplated hereby and has engaged in no business ather
then in connection with the transactions contemplated by this Agresment

(d) Regudion as a Utility. Except as st forth in Section 3.02(d) of the
disclosure schedule ddivered by Parent to the Company prior to the execution of this
Agreement (the “Parent Disdosure Schedul€’) or as permitted in accordance with
Saction 4,03(9)(a), neither Guarantor, Parent, Sub nor any of thelr respective subsdiaies
(i) is a “public utility compary or a ‘holding company” or a “subsdiary company” of
ay hdding company which is required to regider as a holding company under the
Holding Company Ad, in each case as ddfined in the Holding Company Ad, or (ii) is
othewise aubject to regulaion as a public utility holding company, public utlity or
public sarvice company (or Smilar desgnation) by any PUC; provided, howeve, the
foregoing representation shdl not be deemed to be breached as a result of(x) after the
date hereof, any of Guarantor, Parent or Sub or any of ther respective subsdiaries
entering into any operation and maintenance or concesson contract that would not be
prohibited under Section 4.03(a)(b) or (y) changes in Appliceble Law &fter the date of
this Agreament.

(e) Capital Resources. On or prior to the Clodng Dae, Parent will have
auffident cash to pay the Merger Congderdtion and any other amounts payable under
Section 2.02.

(f)  Brokers No broker, invesment banker, financid advisor or other person,
other thean Marrill Lynch, Pierce, Fenner & Smith Incorporated and Morgan Stanley &
Co. Incorporated, the fees and expenses of which will be pad by or on behdf of Parert,
is entitled to any broker's, finder's, finandd advisor’s or other amilar fee or commisson
in connection with the transactions contemplaied by this Agreement based upon
arrangements made by or on behdf of Guarantor, Parent, Sub or any of thar subddiaies
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(g Infometion Supplied. None of the informetion supplied or to be supplied
by Guarantor, Paret or Sub spedficdly for induson in the Proxy Staement will, & the
date the Proxy Stalement is filed with the SEC or mailed to the Company’s stockholders
or a the time of the Slockholders Medting, or a the time of any amendment or
upplement thereof, contain any untrue datement of a maeid fact or omit to date any
maeid fact required to be dated therein or necessary in order t0 make the Satements
therein, in light of the drcumdances under which they are made, not mideading.

() = Ownmership of Comnav Stock As of the dae of this Agreement, neither
Guarantor, Parent nor Sub nor any of their respective subsidiaries “beneficially owns™ (as
such tam is defied for purposes of Section 13(d) of the Exchange Act) any shares of
Compaty Common  Stock

ARTICLE IV

Covenants Rdding to Conduct of Business

SECTION 4.0l Conduct of Budness (8) Conduct of Busness bv the
Comnav. . During the Period from the date of this Agreament to the Effective Time, except as
consted to in writing by Parent (which consant shdl not be unreasonably  withheld or  delayed;
and which consat dhdl be deamed given if the Company has not received written notice
otherwise from Parent within five busness days after requesting such consat of Parat as
provided in Section 4.01(b)) or as specifically contemplated by this Agreement, the Company
shall, and shdl cause eachof its subsdiaries to, cary on therr respective busnessss in the
ordinay course condgent with pagt practice and use thaer commerddly reasonable efforts to
comply with all Applicable Laws and, to the extent congdent therewith, use thar commercdly
reasonable efforts to presarve thaer maerid assets and technology, presexve thar rdaionships
with PUCs, Hedth Agencies, cusomers suppliers and others having business dedings with
them and mantan their maerid franchises, rights and Permits necessary to the conduct of their
busness. Without limiting the generdity of the foregoing, during the peiod from the date of this
Agreement to the Effective Tiie, except as consented to in writing by Parent (which consant
dhdl not unreesongbly be withhed or ddayed; and which consat shall be deamed gven if the
Company has not recelved written notice otherwise from Parent within five busness days after
requesting such consant of Parent as provided in Section 4.01(b)) or as specifically contemplaied
by this Agreement or as st forth in Section 4.01(a) of the Company Disclosure Schedule, the
Company shdl not, and shall not pemit any of its subsdiaries to:

@) (X) dedare, sat adde or pay any dividends om, or make any cther
digributions (whether in cash, stock or property) in respect of, any of its cepita
stock or other equity or voting interests except for:

(A) dividends by a direct or indirect wholly owned subsdiay of the
Company to its shareholders;
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(B) regular quaterly cash dividends with respect to the Company
Common Stock, nat in excess of an anud rate of SO.94 per share
in 2001, $0.98 per sharein 2002 and $1.02 per share in 2003, in
each case with usud dedaation, record and payment dates and in
accordance with the Company’s pagt dividend palicy,

(C) if the Effective Time occurs other than on a record dete for
quarterly cash dividends with respect to the Company Common
Stock, a “sub period’ dividend equd to an amount not to excesd
25% of the amount of the cash dividend per share permitted to be
pad pursuant to the immediady preceding dause (B) during such
fixxd year in which the Effective Time occurs mutiplied by a
fraction, the numerator of which is the number of days between the
immediaidy preceding record date and the Effective Time and the
denominator of which is the number of days between such record
date and the next regulaly scheduled record date;

(D) regular cash dividends with respect to outstanding shares of
Company 5% Cumulative Prefered Stock in accordance with the
terms thereof as in effect on the date of this Agreeman;

(E) regular cash dividends with respect to outstanding shares of
Company 5% Cumulaive Preference Stock in accordance with the
terms thereof as in effect on the dae of this Agreement; or

13)] (X) cash dividends with respect to any outstanding shares of
preferred sock of any of the Company’s subsdiaries or (y) cash
dividends with respect to any outstanding shares of non-preferred
cgpitd dock of any of the Company’s nonwholly owned
subsdiaries provided, however, thet in the case of subddiaries
owned as of the date of this Agreement, such dividends shall be
pad only in the ordinary course of business conggent with such
subddiary’s past practice; or

(y) purchase, redeem or otherwise acquire any shares of cgpitd sock of,
or other equity or voting interests in, the Company or its subgdiaies or any options
warants, cals or rights to acquire any such shares or other interests except (A) for the
Siock Redemption, (B) purcheses redemptions or other acquistions as required by the
respective terms of any prefared gock of the Company or as required or permitted by the
regpective terms of any preferred stock of any of the Company’s subddiaries, (C) for the
purpose of funding or providing bendfits under employee benefit plans stock option and
other incantive compensation plans, directors plans and the dividend reinvesment
provisons of the Company’s Dividend Ranvesment and Sock Purchese Fan, (D)
purchases, redemptions or other acquidtions in the ordinay course of busness consgent
with pad practice of any voting dock of a subsdiary of the Company not hdd by the
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Company or its subsdiaries or (E) the purchases of shares of cgpitd dock of a whally
owned subsdiary of the Company by the Company or a whaly owned subsdiary of the

Company; or

(2 slit, combine or redessfy any of its capitd stock or other equity or
vating interests or issue or authorize the issuance of any other securities in respect of, in
lieu of or in subditution for shares of its capitd tock or other equity or voting interests;

(i)

isue, ddliver, s, pledge or otherwise encumber any shares of its

capitd stock, ay other equity or voting interets or any securities convertible
into, or exchangegble for, or any options, warrants, cdls or rights to acquire, any
such shares, intereds or securities or any sock agppreciation rights or other rights
that are linked to the price of Company Common Stock other than:

(A)

®)

©

®)

the issuance of dhares of Company Common Stock (and associated
Company Rights) upon the exerdse of Company Stock Ogptions
and sdtlement of all other rights to purchese or recave Company
Common Stock (collectivdy, the ‘Company Stock Issuance
Rights’) in accordance with the terms of such Company Stock
Options and Company Stock Issuance Rights as in effect on the

date of this Agreement;

the ddivery or sde of shaes of Company Common Stock hdd as
tressury sock of the Company as of the date hereof or thereafter
purchased on the open maket by the Company or one of its
subddiaries as pamitted by, and for the purposes sa forth in,
Section 4.01 (a)iXyXC);

the issuance of shares of capitd sock to the Company or a whally
owned subsdiary of the Company by a subsdiary of the Company;

the issuance of shares of Company Common Stock pursuant to the
Compay Rights Agreement pursuant to the terms thereof as in
effect on the date hereof;

to the extent permitted by Section 5.09(i), the issuance of shares of
Company Common Stock pursuant to the Company’s Dividend
Ranvesment and Stock Purchase Plan; or

issuances of shares of Company Common Stock which are
necessary, in thereasonable judgment of the Company, in order to
mantan the credit ratings of the Company o its subgdiaries
provided thet any such issuance of shares shall be permitted only if
prior to such issuancethe Company shdl have conaulted with
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Parent, and the Company and Parent shah have been unable to
agree on a mutudly accepteble dternative beds to mantan the
credit rating of the Company or its subddiary, as the case may be

(i)  amed its certificate of incorporation or by-laws (or smilar
organizationd documents) except as may be required by Applicable Lawv or by
the rules and regulaions of the New York Stock Exchange or

(iv)  (A) drectly or indirectly acquire or agree to acquire, whether by
merging or consolidating with, or by purchesng asts of, or by any other
manner, any assets consmuting a busness or any corporation, patnership, joint
venture, asocidion, limited ligbility company or other entity or divison thereof
other than:

(x) the acgquigtion of any busness which is regulaed by a PUC or owned or
operated by a municipality or locd Governmental Entity; provided, tha al
such acquigtions pamitted by this dause (X) shdl not involve aggregate
payments (induding debt assumption) by the Company ad its
subgdiaies of more then $300,000,000; or

(y)  the acquistion of any budness in or reaed to (1) the weter sarvices or
wadewae savices indudry or (2) ay line of busness conducted by
Azurix North America Corp. or Azurix Indudriads Corp. on or prior to the
date of consummaion of the acquigtion of such ertities which is not
regulated by a PUC or owned or operated by a municipdity or local
Govenmenta  Entity, provided that dl such acquigtions pemitted by this
dause (y) ddl not involve aggregate payments (induding debt
assumption) by the Company or any of its subsdiaries of more then
$100,000,000;

provided thet., if the Company or any of its subgdiaries requests the consent of
Parent for any acquidtion not othewise pamitted by this dause (A) then Parent
gdl promptly inform the Company whether Guarantor or any of its subddiaries
is patidpaing or intends to paticipae in the bidding for such acquidtion and, if
Parent informs the Company that Guarantor or one of its subsdiaries is
paticpating or intends to patidpate in the bidding for such acquidtion or if
Guarantor or one of its subgdiaries does in fact s0 patidpae, then the Company
dhdl not be subject to the provisons of this Section 4.01(a)(iv) with respect to
such acquigtion (provided further thet, for the purposes of this Section
4.01(a)iv), the Company may presume (absant written notice to the contrary from
Parent) tha Guarantor or one of its subgdiaies is paticpating in ay competitive
bidding process for an acquistion which (i) is not prohibited by Section 4.03 and
(i) has been marketed broadly to mgjor participants in the water services or
wastewater services indudtries and shal not be required to request the consent of
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Parent or otherwise be subject to the provisons of this Section 4.01(a)(iv) with
repect to any such acquigtion); or

_ (B) any other assdts that are materid (unless such assets are
acquired in the ordinay course of busness), other than assets condlituting a
busness the acquidtion of which does not require consent or goprovd under
Section 401 (a)iv)(A);

it being understood and agreed that the Company and its subsidiaries Shdll,
ressonably in advance of the goplicdble meding of the Company’s Board of
Directors, provide Parent with ressoneble documentation describing, and consuit
with Parent with respect to, any acquisition which requires approval of the
Company’s Board of Directors, or

(v) dredly or indirectly sdl, lease, license, sl and leaseback,
mortgage or otherwise encumber or subject to any Lien or otherwise dispose of
any real property, or any other properties or assets or any interest therein that are
materid, individudly or in the aggregate, other than:

(A) sales ofreal proper& or other properties or assets, provided that the
far market vaue of al such properties and assets does not exceed

$100,000,000;

(B) the sale of any property or asset that the Company or one of its
subsdiaries is legdly required, or under bona fide threat of
condemnation or smilar proceedings, to sl to ay Govemmentd
Entity so long as the Company sells such property or asset to such
Governmental Entity in @ manner congstent with past practice;

(C) the sde of shares of capitd stock or other securities which are held
as passve minority investments so long as such sde is made in an

ads-length transaction; or

(D) the grant of easements, rights of way and Liens in the ordinary
courseofbusiness congstent with past practice, or in connection
with secured indebtedness of the Company or any of its
subsidiaries permitted by Section 4.01(a)(vi) and constent with
past practice;

it being understood and agreed that the Company and its subsidiaries shdl,
reasonably in advance of the goplicable medting of the Company’'s Board of
Directors, provide Parent with reasonable documentation describing, and consult

‘with Parent with respect to, any sale; lease; license, sale/leaseback, mortgage,
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encumbrance or other digpodtion which requires goprovd of the Company’s
Boad of Directors;, or

(Vi) (X) incur any indebtedness or guarantee any indebtedness of
another person or issue or sell any debt securities or options, warants, cdls or
other rights to acquire any debt securities of the Company or any of its
subddiaries, enter into any interest rate protection agreement or other hedging
arangement, guarantee any debt securities of another person, enter into any “keep
wdl” or other agreement to mantan any finendad datement condition of ancther
person or enter into any arrangement having the economic efect of any of the
foregoing (exduding for purposes of darificaion, advances recaved as
contemplated by Section 4.01 (a)(viiXB)), except for:

(A) the incurrence of short-term indebtedness in the ordinary course of
busness consgent with past prectice

(B) the incurrence of longterm indebtedness and interest rate
protection and other hedging arrangements in respect of such long-
term indebtedness s0 long as the aggregate amount of such long-
term indebtedness outdanding as of the end of each fiscd year
ended after the date of this Agreamant (exduding, without
duplication, longterm indebtedness otherwise permitted under  this
Section 4.0 1 (a)(vi)(x), but induding long-term indebtedness
incurred to fund capitd expenditures permitted by Section
40 | (g)(vii) to the extent the incurrence of such indebtedness is
induded in the Company’s busness plan described beow), does
not exceed 110% of the aggregate amount of al longterm
indebtedness contemplated to be outdanding as of the end of such
fiscal year by the Company’s busness plan for the fiveyear period
ending on December 3 1, 2005, a true and complete copy of which
has been provided to Parent prior to the date of this Agreemean;

© (@) the incurrence of indebtedness or guarantees of indebtedness to
finance acquigtions and the incurrence or assumption of
indebtedness of the entities acquired in such acquigtions, in dther
cax in connection with acquidtions permitted by Section
4.01 (a)(iv), or (2) the incurrence of indebtedness or guarantees of
indebtedness to fund capital expenditures permitted by Section
4.01(a)(vii);

(D) the incurrence of any guarantess, bid bonds, performance bonds,
urety bonds, payment bonds, letters of credit and “keep wdl”
agreaments and other amilar arrangements entered into in the
ordinary course of business conggent with past practice between
the Company and its subgdiaries or in support of the indebtedness
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or other obligations of the Company, the Company’s subgdiaries
or anong the Company’s subddiaries, or

the incurrence of indebtedness in an amount egqud to (1) the cost of
Compay Common Stock purchesad for issuance pursuant to
Section 4.01(a)(ii)}(B), plus (2) the amount of cash proceeds tha
would otherwise be expected to be recaved by the Company from
the e of Company Common Stock under the Company’s
Dividend Reinvestment and Stock Purchese Plan dter the date, and
for 0 long as, such plan is inddinitdy suspended pursuant to
Section 5.09(i); or

¥) meke any materid loans advances or capitd contributions to, or
invesments in, any other person, other than the Company or any direct or
indirect subgdiary of the Company ather then (A) invesments mede in
joint ventures formed for purposss permitted pursuant to section
4.01(a)iv), (B) loans advances, capitd contributions and investments
mede in connection with actions permitied pursuant to sections
4.01(a)iv), (v), (vi)(x), (vii) or (x) or (C) in the ordinary course of
busness

it being undesood and agreed that the Company and its subddiaries shdl conault
with Parent (i) on the Compeny’s and its subddiaries credit ratings and (i) prior

to incurring any maerid longterm indebtedness (other than issuances of tax-free
longterm indebtedness) of the Company or any of its subddiaries; or

(vil) incur or commit to incur any capitd expenditures in excess of
120% of the amount budgeted in the Company’s fiveyear capitd plan, a true and
complete copy of which has been provided to Parent prior to the date of this
Agreament, other than:

(A)

®B)

©

cgpitd  expenditures required by changes in or nenly promulgated
Applicable Laws or Judgments or goplicable standards or policies
of any Governmental Ertity after the date of this Agreamert;

capitd  expenditures funded by customer advances or contributions
in&ad of construction;

cgpitd  expenditures incrementd to the Company’s five-year
cgpitd plan as may be required to serve customers who generate
sufficient revenues to fully fund the cost of such capital
expenditures without adversely affecting customer rates;
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(D) cpitd expenditures rdaed to the operation of any busness
acouired through an acquisition permitted by Section 4.01(a)(iv);

(E) caoitd expenditures to the extent covered by insurance or as
ressonably required in the Company’s judgment fdlowing a
caadrophic event; or

() capitd expenditures in connection with performance by the
Company or one of its subsdiaries under any Contract to the
extent the Company’s or such subddiary’s obligaions in
connection with any such capitd expenditure are nonHrecourse to
the Company or such subsdiary and funded by the United Sates
governmen;

it bang undersood and agreed that the Company and its subgdiaries dhdl,
reesonadly in advance of the goplicable medting of the Company’s Board of
Directors, provide Parent with reasonable documentation describing, and consult

with Parent with respect to, any capitd expenditure which requires gpprova of
the Company’s Board of Directors, or

(viil)  except as required by Applicable Law or any Judgment (X) pay,
discharge, settle or iy ay mated dams (induding daims of stodkholders),
liabilities or obligations (whether absolute, accrued, assarted or umasserted,
contingent or otherwise), other than the payment, discharge, sdtlement or
sdidattion of dams, liddlities or obligaions (A) in the ordinay course of
busness conggent with past practice, (B) as required by thar terms as in effect
on the date of this Agreament or on the date of acquisition of the person subject
thereto or (C) incurred Snce the dae of this Agreement in the ordinary course of
busness consgent with pagt practice, (y) wave, rdease, grat or trander any
right of maerid vadue other then in the ordinary course of busness consgent
with pagt practice or (2) walve any materid bendfits of, or agree to modify in any
maeridly adverse respect, or fal to enforce in any materid respect, or consent to
any material matter with respect to which its consant is required under, any
maerid confidentidity, danddtill or smila agreement to which the Company or
any of its subsdaies is a paty;

(ix) except (i) as required to comply with Applicable Law or any
Judgment, any Collettive Barganing Agreamat or any provison of any
Company Bendfit Plan or other Contract asin effect on the date of this
Agreament, (ii) in the ordinary course of the Company or its subsdiaries
conducting ther respective busnesses condgent with past practice, (iii) as would,
in the discretion of the Company, be commerddly ressondble in order to retain
Company Employees (as defined in Section 5.09(a)) or to hire (or promote) or
replace new executives, (iv) as is or would be required to give effect to
acquigtion agreaments entered into by the Company and/or its subsdiaries or (V)
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as would nat, individuglly or in the aggregate, materialy increase the Company’s
and its subddiaries annua expense for compensaion and benefits provided or to
be provided to the Company Employees:

(A)

(B)

©)

®)

)

take any action to fund or in any other way secure the payment of
compensation or benefits under any Company Benefit Plan or
other Contract;

take any action to accelerate the vesting or payment of any
compensation or benefit under any Company Benefit Plan or other
contract;

grant any compensation, benefits, Severance or terminaion pay or
increases therein to any Participant; of

edablish, adopt, enter into, amend or terminate any Company
Benefit Plan, except as required to implement grants or increases
permitted under Section 4.01(a)}ix}C); o

(A) enter into any materiad Contract other than:

(1) any Contract related to the Company’s PUC-regulated
busness entered into in the ordimary course of business
consistent with past practice;

2  avy Contract related to the water services Or wastewater
services industry;_provided that the average aggregate
anud revenmues t0 be recaved by the Company and its
subgdiaries over the firgt three years of such Contract,
together with the totd average aggregate annua revenues
to be receved by the Company and its subSdiaries over the
first three years of all such other Contracts entered  into
pursuant to this clause (2) during the twelve-month period
beginning on the date of this Agreement or during any
subsequent  twelve-month  period shdl not exceed $60
million per year (excuding any comsumer price index or
other smilar adjusments and without regard to any
extenson thereof); provided. further that (A) the average
annud amounts of any payments to be made to the
Company during the first three years of such Contract in
respect of any capitd expenditures permitted by Section
4.01(a)(vii)F) of this Agreement and other recovered codts
of capital in respect thereof shall not count against such $60
million per year limit and (B) the average annua amounts
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of any associated recovery of cepitd improvement costs
(and, in the case of any “desgn-build-operae’ Contract,
payments in respect of the “desgn-build’ portion of such
Contract to the extent that those payments are (X)
guaantesd by a non-dfiliate of the Company which the
Company ressonably determines is sufficiently
creditworthy or (y) passed through to third parties who
paform the “desgn-build” portion of such Contract)
during the fird three years of such Contract shdl not count
agang such $60 million per year limit; or

(3) any Contract providing for any transaction otherwise
permitted by this Section 4.01 (a);

provided thet if the Company or any of its subsdiaies requeds the consat of
Parent to enter into any Contract not othewise permitted by this dause (A) then
Parent shall promptly inform the Company whether Guarantor or any of its
ubsdiaies is paticipaing or intends to patidpate in the bidding for such
Contract and, if Parent informs the Company that Guarantor or one of its
ubddiaries is paticpating or intends to patidpate in the bidding for such
Contract or if Guarantor or one of its subgdiaries does in fact 0 paticpate, then
the Company shdl not be subject to the provisons of this dause (A) with respect
to such Contract (provided further that, for the purposss of this dause (A), the
Company may presume (absant written natice to the contrary from Parent) that
Guarantor or one of its subsdiaries is patiapaing in any compeitive bidding
process for a Contract which has been marketed broadly to mgor paticipants in
the water sarvices or wadewae savices indudries and shdl not be required to
request the consent of Parent or otherwise be subject to the provisons of this
cdause (A) with respect to any such Contract);

it being undersood and agread that the Company and its subsdiaries dhdl,
ressonably in advance of the goplicable meeting of the Company’s Boad of
Directors, provide Parent with reasoneble documentation describing, and consult
with Parent with respect to, any maerid Contract which requires the goprova of
the Company’s Board of Directors,

(B) renew any material Contract unless such renewd (i) shdl not modify
the terms of such Contract, taken as a whole, in any maerid adverse respect or (i) is on
terms thet are ressonably agread to by the Company in carying on its busness in the
ordinary course or

(©) modify, amend, waive or teeminate (X) aty maeia Contract other
than in the ordinary course of busness or (y) the Fled Contracts, in dther case without
conaulting with Parent in good fath in advance or
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(xi) authorize any of, or commit, resolve or agree to take any of the
foregoing actions.

(b)  Adminigration of Consets Any request for a consent of Parent under
Sction 4.01 (8), and any correspondence between the parties with respect to those
consents (induding the granting or refusal to grant any such consant) and any
conaultation required under Section 4.01 (@ shdl be made soldy by and between the
person identified in Section 4.01 (b) of the Company Discosure Schedule, on behdf of
the Company and its subsdiaries and the person identified in Section.4.01(b) of the
Parent Disdlosure Schedule, on behdf of Guarantor,- Parent and their respective
subgdiaries

©) Control of the Company’s Business It is understood and agreed that
Guarantor, Parent, Sub and their filiates do not bave the right to control or direct the
Company’s operations prior to the Effective Time Prior to the Effective Time the
Compeny shall exerdse, conddent with the terms and conditions of this Agreemen,
complete control and supervision over its operaions.

(d Ceatan Tex Mates Except as st forth in Section 401 (d) of the
Company Disclosure Schedule, during the period from the date of this Agreement to the
" Effective Time, the Compeny shall, and shall cause each of its subsdiaries to, (i) not
meke ay material tax dection without Parent’s consant and (i) to the extent permitted
by the gpplicable agreement, cause all exiging tax dhaing agreements to be terminated as
of the dosng Dae

(e)  Utility Filings. The Company shdl, and shdl cause each of its
subddiaies to, timdy file in the ordinary course ofbusness consgtent with past practice
all rae applications and dl other materid dings required to be made with PUCs. Except
for filings in the ordinary course ofbusness conddent with past practice thet
individudly or in the aggregae would not reasoncbly be expected to have a materid
adverse effect, the Company shdl, and shall cause each of its subsdiaries to, conault with
Parent ressoncbly in advance of meking any filing to implement any changes in ay of its
or any oOf its subgdiaries rates or surcharges for water service, Sandards of sarvice or
accounting.

SECTION 4.02. No Sdidtaion. (8 From and after the date hereof, the
Company agrees (§) thet it and its subddiaries shall not, nor shall it or its subgdiaies authorize
o knowingly pamit any director, officar or employee of the Company or awy of its subddiaries
o ay invesment banker, atorney, accountant or other advisor or representative of the Company
or ay of its subsdiaies (collectively, the “Representatives™) to, directly or indirectly, solicit,
initiate or encourage, or teke any other action knowingly to fadlitate, any Takeover Proposal (as
defined bdow) or engage in any discussons or negatidions regarding, or provide any nonpublic
information or data to make or implement, ay Takeover Proposal, in each case other than a
Takeover Proposd made by Parent; {ii) that it shall immediady cease and cause to be
terminated ay exising discussons or negatidions with any third persons conducted heretofore
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with a view to formulating a Tekeover Proposd; and (iii) that it shdl immediady naotify Parent
of de recapt of any Takeover Proposd and that it shal keep Parent infformed of the datus of
such Takeover Proposd; provided, however, that, a any time prior to obtaining the Stockholder
Approvd, the Company may, in response to a bona fide Tekeover Proposa that the Board of
Directors of the Company determines in good faith could ressonably be expected to leed to a
Superior Proposd (as defined bdow) and which Takeover Proposd did not result from a breach
of this Section 4.02, (X) furnish information with respect to the Company and its subsdiaries to
the person making such Takeover Proposd (and its representatives) pursuant to a cusomary
confidentidity agreement (except that such confidentidity agreement shdl not prohibit such
person from meking an unlicited Takeover Proposd), provided that all such informdion is
provided on a prior or subgantidly concurrent bags to Parent, and (y) paticipate in discussons
or negotitions with the person making such Takeover Proposd (and its representatives)
regarding such Takeover Proposd.

The term ‘Takeover Proposd” means any inquiry, proposa or offer from ay
person rdating to, or that is reasonably likdy to lead to, any direct or indirect acquigtion, in one
transaction OF a sgries of transactions, incduding by way of any merger, consolidation, tender
offer, exchange offer, binding share exchange, busness combingtion, recapitalization,
liquidetion, dissolution, joint venture or Smilar transaction, of (A) assts or busnesses that
conditute or represent 20% or more of the totd revenue, operaing income, EBITDA or assts of
the Company and its subsdiaries, taken as a whole, or (B) 20% or more of the outdanding sheres
of Company Cepitd Stock or capital dock of; or other equity or voting interegts in, any of the
Company's subdsdiaries directly or indirectly holding the assets or busnesses referred to in
cdause (A) dove

®) Nether the Board of Directors of the Company nor ay committee thereof
dhdl (i) withdrawv (or modify in a manner adverse to Parent or Sub) or propose publidy
to withdraw (or modify in a manner adverse to Parent or Sub) the recommendation or
dedaration of advissbility by such Board of Directors of the Company or any such
committee of this Agreement or the Merger, or recommend, or propose publicy to
recommend, the goprovd or adoption of any Tekeover Proposa (other than a Takeover
Proposd made by Parent) (each such action being refared to herein as an “Adverse
Recommendation Change’), unless the Board of Directors of the Company determines in
good faith, based on such maters as it deems agppropriate, after conaulting with legd
counsd, that such action is necessary for the Board of Directors of the Company to
comply with its fidudary duties to the Company’s stockholders under gpplicable lav and
the Company's cetificate of incorporation, (i) adopt or goprove, or publicly propose to
adopt or goprove, any Takeover Proposd (other than a Takeover Proposd made by
Parent), or withdraw its goprovd of the Merger, (iii) cause or parmit the Company to
enter into any letter of intent, memorandum of underdanding, agreament in prindiple,
acouistion agreement, merger agreement, joint venture agreement, partnership agreement
or other agreament (eech, an ‘Acquistion Agreement’) condituting or rdaed to any
Takeover Proposd (other than a confidentidity agreement refared to in Section 4.02()
or (iv) agree or rexdlve to take any of the actions prohibited by dauses (i), (i) or (iii) of
this sntence. Notwithdanding anything in this Agreement to the contrary, at awy time
prior to obtaining the Stockholder Approvd, the Board of Directors of the Company may,
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in response to a Superior Proposa (es defimed bdow) thet did not result from a breech of
Section 4.02(a), cause the Company to temninate this Agreement pursuant to Section
7.01 (f) and concurrently or promptly theresfter enter into an Acquidtion Agreemert,
provided, however, thet the Company shall not terminate this Agreement pursuant to
Section 7.01(f), unless the Company shall have complied with dl the provisons of this
Section 4.02 (except for ay falure to comply that would not adversdy affect the rights
of Parent under this Section 4.02), including the natification provisons in this Section
402, and with dl goplicable requirements of Section 5.06(b) (induding the payment of
the Termination Fee (as defined in Section 5.06(b)) prior to or'concurrently with such
termination); and provided further. however, that the Compauy shdl not exerdse its right
to teminde this Agreement pursiaut to Section 7.01(f) until the fifth business day
folowing Parent's recaipt of written notice (a “Notice of Superior Proposd”) from the
Company advising Parent that the Board of Directors of the Company hes received a
Superior Proposa specifying the terms and conditions of the Superior Proposal,
identifying the parson meking such Superior Proposd and daing that the Board of
Directors of the Company intends to exexcise its right to terminde this Agreament
pursuant to Section 7.01(f) (it being understood and agreed that, prior to any such
termingtion taking effect, aly amendment to the price or any other material term of a
Superior Proposd dhdl reguire a new Notice of Superior Proposal and a new five
busness day period).

The term “Superior Proposd” means any bona fide written offer made by a third
party in respect of(i) a transaction thet if consummated would result in such third party
acquiring, diretly or indiretly, 50% or more ofthe vating powe of the Company Common
Stock or 50% or more of the assats of the Company and its subsdiaries, taken as a whale, or (ii)
a direct merger between such third party and the Company, in ether case providing for
condderdion to the Company’'s stockholders condsting of cash and/or securities (it beng
undergood that securities retained by the Company’s stockholders be induded for purposes of
this determination), which transaction the Board of Directors of the Company delemines in its
good fath judgment (after consutation with a fmancial advisor of nationdly recognized
reputation) (taking into account the person making the offer, the condderation offered, the
likdihood of consummation (induding the legal, financial and regulaory aspects of the offer) as
wdl as any other factors deemed rdevant by the Board of Directors of the Company) to be more
favorable from a financial point of view to the stockholders of the Company, taking into account
any changes to the tarms of this Agreement offered by Parent in response to such Superior
Proposal or otherwise. ‘

(©  Nothing contained in this Section 402 or elsewhere in this Agreament
shdl prohibit the Company from (i) teking and disdosing to its stockholders a postion
contemplated by Rule 14e-2(a) promulgated under the Exchange Act or (i) meking any
disclosure to the Company’s stookholdss if, in the good faith judgment of the Boad of
Directors of the Company, dfter consultation with outsde counsel, failure to make such
disdosure would be inamsgent with applicable law; provided, however, that in no event
shdl the Company or its Board of Directors or ay committee thereof take, agree or
resolve to teke any action prohibited by Section 4.02(b)Xi) (subject to the last dause of
Section 4.02(b)D) or Section 4.02(b)(1).
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SECTION 4.03. Certain Conduct of the Paties (9) During the period
from the date of this Agreement to the Effective Time, except as consented to in writing by the
Company (which consent dhdl not be unreasonably withhdd or ddayed and which consent ddl
be deemed given if Parent has not received written notice otherwise from the Company within
eght busness days ater requesing such consent of the Company), Guarantor and Parent shall
not, and shdl cause then subddiaries not to, directly or indirectly (@) aguire or agree to acquire
or, except as required by Applicable Law, the rules and regulations of the Frankfurt Stock
Exchange or, with respect to any disclosure by any subsdiary, the rules and regulaions of the
princpa gock exchange on which such subsdiary’s securities are liged, publidy disdose any
acquidtion, in one transaction or a sies of transactions induding by way of ay merger,
consolidation, tender offer, exchange offer, binding share exchange, busness combinaion,
recgpitdization, liquidetion, dissolution, joint venture or dmilar transaction, of(i) any United
Sates waer svices or wadewae sarvices busness tha is regulated by a PUC or is owned or
operated by a munidpdity or locd Govenmentd Entity (other then any such acquistion which
does not involve aggregate payments (induding debt assumption) by Guarantor, Parent or ther
aubgdiaries in excess of $20 million) or (i) (A) any budness that would, upon the
consummation of such acquigtion, (X) cause Guarantor, Parent or any of their respective
subddiaries to be required to regider as a holding company under the Holding Company Act or
(y) subject Guarantor, Parent, Sub or any of ther regpective subsdiaries to regulaion under the
Hddng Compay Act in a manner that would rase subdantive quesions with respect to the
owneship by any of them of any water or wastewater busness or (B) any business (x) thet
would, upon the consummation of such acquigtion, subject Guarantor, Parent or any of ther
respective sUbsdiaries to regulaion under the Holding Company Adt in a manner other then that
described in dause (A) above or (y) that is a United Siaes gas or dectric utility, if in the case of
dause (B), such business is subject to regulaion as a ges or electric utility (or smilar
designation) by a PUC in any state which the parties agree is materid or (b) take any other action
that would reasonably be expected to (i) materidly impede or dday obtaning any Parent
Required Consant or Company Required Consant or the stisfaction of the conditions s&t forth In
Saction 6.01 () (to the extent rdaing to the Holding Company Act), 6.01 (d) or 6.02(d) or (ii)
othewise materidly impede or dday the consummation of the Merger. In the event that
Guarantor or Parent shdl seek the consant of the Company to meke an acquidtion of the type
described in Section 4.03(a)(a)(ii)(B), the sole bags on which the Company may withhold its
consant shdl be a determingtion by the Company that such acquistion would reasonadly be
expected to (X) materidly impede or dday obtaining any Parent Required Consent or Company
Required Consant or the stisfaction of the conditions st forth in Section 6.01 (€) (to the extent
reaing to the Holding Company Act), 6.01 (d) or 6.02(d) or (¥) othewise maeridly impede or
dday the consummation of the Merger.

() Prior to the obtaning of the Stockholder Approvd, Guarantor and Parent
dhdl not, and dhdl cause thar respective subgdiaies not to, acquire ‘benefidd ownership” (as
such term is defined for purposes of Section 13(d) of the Exchange Act) of any shares of
Compaly Common Sock After the obtaning of the Stockholder Approvd, Guarantor and
Parent shdl not, and shdl cause ther respective subddiaries not to, acquire shares of Company
Common Stock if such acquistion would result in Guarantor, Parent and their subsdiaries
acquiring ‘benefidd ownership” (as S0 defined) of more than 4.9% of the shares of Company
Common Stock outdanding a the time of such acquigtion.
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(¢)  Duing the period from the date of this Agreament to the Effective Time,
except as consented to in writing by Parent (which consent shal | naot be unreasonably withheld or
ddayed and which consant shdl be deamed given if the Company has not recaved written notice
otherwise from Paent within eight busness days after requesting such consat of Parent), the
Company dhdl not, and shdl cause its subsdiaies not to, directly or indirectly, teke any action
that would reasonably be expected to (i) maeridly impede or dday obtaning any Paent
Required Conset or Company Required Consent or the satisfaction of the conditions set forth in
Section 6.01 (c) (to the extent rdaing to the Holding Company Act), 6.01(d) or 6.02(d) or (ii)
othewise maeridly impede or dday the consummation of the Merger.

ARTICLEV

Additiond Asgreements

SECTION 5.01. Preparation of the Proxy Statement: Siockholders Meeting. (9)
As promptly as reasonadly practicable following the date of this Agreement, the Compay shall
prepare and file with the SEC the Proxy Statement in prdiminary form and the Company shall
use its reasonable best efforts to respond as promptly as practicable to any comments of the SEC
with respect thereto and to cause the Proxy Statement to be mailed to the Company’s
gockholders as promptly as practicable following the dae of this Agreement. The Company
shall promptly notify Parent upon the receipt of any comments from the SEC or its staff or any
request from the SEC or its staff for amendments or supplements to the Proxy Saement and
shall provide Parent with copies of dl correspondence between the Company and its
representatives, on the one hand, and the SEC and its staff, on the other hand. Parent shall
promptly provide any informetion or responses to comments, or other asssance, reasonably
requested in connection with the foregoing. Prior to filing or malling the Proxy Satement (or
any amendment or supplement thereto) or responding to any comments of the SEC with respect
thereto, the Company (i) shdl provide Parent an opportunity to reviev and comment on Such
document or response and (ji) shal give ressonable condderation to all comments proposed by
Parent.

(®) The Company g, as promptly as ressonebly practiceble following the
date of this Agreement, establish a record date far, duly cdl, give notice of, convene ad
hold a medting of its gockholders (the “Stockholders Meeting™) for the purpose of
obtaining the Stockholder Approval, regardiess of whether an Adverse Recommendation
Change has occurred & any time after the date of this Agreement. The Company shall,
through its Board of Directors, recommend to its dockholders thet they adopt this
Agreament, and shdl indude such recommenddtion in the Proxy Statement, in eech case
ubject to its rights under Section 4.02(b)Xi). Without limiting the genedity of the
foregoing, the Company agrees thet its obligations pursuant to this Section 501 (b)
not be affected by the commencement, public proposd, public disdosure or
communicetion to the Company or any other person of any Takeover Propos.
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SECTION 5.02. Access to Information; Confidentiality: Trangtion Hanning.
(@ The Company dhdl, and shdl cause each of its subgdiaries to, aford to Parent, and to
Parent’'s officers, employees, investment bankers, atorneys, accountants and other advisors and
representatives, reasonable access a@ reasonable times and during normd  business hours during
the period prior to the Effective Time or the termination of this Agreemart, in a manner which
does not unreasonably interfere with the busness and operaions of the Company, to dl thar
respective properties, assets, books, contracts, commitments, directors, of fi cers, employess,
atorneys, accountants, auditors, other advisors and representatives and records and, during such
period, the Company shdl, and ddl cause each of its subsdiaies to, make avalable to Parent
on a prompt bass (@) access to each materid report, schedule, form, satement and other
document filed or recaved by it during such period to or from any PUC or pursuan ttothe
requirements of gpplicable securities laws and (b) dl other infformation concaming its busness,
properties and personnd as Parent may reasonably request; provided that such right of access
shdl nat indude sampling, teding or Phase Il evironmentd dte assessment adtivities For the
purposes of this Section 5.02, dl communications, induding requests for information or access,
pursuant to this Section 5.02, shdl only be made by and between a representative of each of
Parent, on the one hand, and of the Company, on the other hand, which representative (@) shdl
intidly be Im McGivern for Parent and Ellen Wolf for the Company and (b) may be replaced
with a subgtitute represantative by dther party from time to time upon ressonable written natice
to the other paty. The Company will promptly advise Parent of ay meterid devdopments in its
busness. Notwithsanding the foregoing, (i) the Company and its subsdiaries shdl not be
required to provide any informetion to the extent that the Company or any of its subgdiaries is
legdly obligated to kegp such informetion confidentid or otherwise not to provide such
information or to the extent that such access would conditute a waiver of the atorney-dient
privilege and (ii) the Company shdl provide access to those propaties, assats, books, contracts,
commitments, directors, officers, employees atorneys, accountants, auditors, other advisors and
representatives and records described above of its subddiaries that ae not wholly-owned
subddiaries only to the extent thet the Company has or is reasonably able to obtain such access
Parent will hold, and will direct its officars employees invesment bankers dtorneys,
acoountants and other advisors and representatives to hold, any and dl information received from
the Company, drectly or indirectly, in confidence in accordance with the Confidentiality
Agresment dated June 26, 2001, among Guarantor, Thames and the Company (as it may be
amended from time to time the “Confidertidity Agreament”).

() The Company and Parent dhdl, and shdl cause each of thar respective
subsdiaries to, reasonably cooperdte to obtain an orderly trangtion and integration
process in connection with the Merger in order to minimize the disuption to, and
preserve the vaue of, the busness of the Surviving Corporation and its subsdiaries
during the peiod from and after the Effective Time The Company and Paret agree that
such cooperation shdl incdude the devdopment as soon as reasonadly practicable
following the date hereof of a mutualy acogptable integration plan on a business-by-
busness and region-by-region bass with ressondble provisons for vidtation by
employees.

SECTION 5.03. Resmsondble Begt Efforts Natification. Upon the terms and
subject to the conditions st forth in this Agreament, each ofthe parties agrees to use its



reasonable best efforts to take, or cause to be taken, ail actions that are necessary, proper and
advisable to consummate and make effective the Merger and the other transactions contemplated
by this Agreement and the Company Vating Agreement, induding usng its ressonable best
efforts to accomplish the following as promptly as reasongbly practicable following the date of
this Agreement: (9 the taking of dl acts necessary to cause the conditions precedent s&t forth in
Artide VI to be stidfied, (b) the obtaining of dl necessary actions or nonactions, waivers,
consents, approvals, orders and authorizations from Governmental Entities and the making of all
necessary registrations, declarations and filings and the taking of all steps as may be necessary to
obtain an approval (induding the Comparly Required Consents and the Parent Required
Consants) or waiver from, or, to the extent any gpprovad or waiver cannot beé obtained, to avoid
the need to obtain an gpprovel (induding the Compeany Required Consents and the Parent )
Required Consants) or waiver from, or to avoid an action or proceedmg by, any Governmental
Entity and (C) the obtaining of all necessary consents, approvals or waivers from third parties. In
connection with and without limiting the foregaing, the Company dhdl, if ay dae takeover
daute or gmilar datute or regulaion is or becomes goplicable to this Agreement, the Company
Vating Agreement, the Merger or any of the other transactions contemplated hereby or thereby,
use its ressondble best efforts to dlow the Merger and the other transactions contemplated by
this Agreement and the Company Vating Agreement to be consummated g5 promptly as
practicable on the taems contemplated by this Agreamentt and the Company Vating Agreament
and-otherwise to minimize the effect of such saute or reguldion on this Agreement, the
Company Vating Agreement, the Merger and the other transactions contemplated hereby and
thereby. The Company, Guarantor and Parent shall provide such assistance, information and
cooperation to each other as is reasonably requested in connection with the foregoing and, in
connection therewith, shdl natify the other person promptly following the recaipt of any
comments from ay Governmental Entity and of any request by any Govenmentd Entity for
amendments supplements or additiond informeation in regpect of any regidration, declaaion or
filing with such Governmental Entity and shdl supply the other person with copies of ail
correspondence between such person or any of its represantatives, on theone hand, and ay
Governmentd  Entity, on the other hend. In addition, the Company, Guarantor and Parent shdll
cooperdte to promptly deveop a mutudly acceptable plan to obtain the Company Required
Consents and the Parent Required Consents as expeditioudy as reasonably practicable ad
without undue expense To the extent that dther paty or any of its subsidiaries is required to
make any regidraion, dedaaion or filing with any PUC in connection with obtaining the
Company Reguired Consants or the Parent Required Consents, such paty shdl use its reasonable
best eforts to (i) provide the other paty an opportunity to reviev and comment on such
regidretion, declaation or filing ressonadly in advance of meking any such regidration,
dedaaion or Sing, (i) give ressonable consderation to all comments proposed by the other
paty and (jii) if goplicable, coordinate the submisson of such regidration, dedaretion or filing
with the other paty. Nether the Company nor any of its subsidiaries shall enter into or agree to
awy terms or condtions in connection with obtaning the Compay Required Consats without
the prior written consant of Parent (which consent shdl not beunreasonably withheld or
ddayed). None of Guarantor, Parent, Sub or any of their respective subsdiaries shall enter into
o agree to any tams or conditions in connection with obtaining the Parent Reguired Consents
without the prior written consent of the Company (which consent shdl not be unreasonably
withhdd or ddayed).
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SECTION 5.04. Company Stock Options. (&) As soon as practiceble following
the date of this Agreement, the Company shdl ensure that the Board of Directors of the
Company (or, if gopropriate, any committee adminigering the Company Stock Plans) shdl adopt
such resolutions or take such other actions (if any) as may be required to provide that:

(i) each Compay Stock Option outstanding immediady prior to the
Effective Time (whether vested or unvested) shdl be converted a the Effective
Time into the right to recave an amount of cash equd to (A) the excess, if any, of
(1) the Merger Condderdtion over (2) the exerdise price per share of Company
Common Stock subject to such Company Stock Ogption, multiplied by (B) the
number of shares of Compary Common Stock for which such Company Stock
Option dhdl not theretofore have been exerdsed;

(i) each Company Stock Issuance Right outdanding immediately
prior to the Effective Time (whether vested or unvested) shdl be converted a the
Effective Time into the right to recave an amount of cash egud to the product of
(A) the Merger Congderdtion and (B) the number of shares of Company Common
Stock subject to such Company Stock Issuance Right; ad

(iii)  make such other changes to the Company Stock Plans as the
Company and Parent may agree are gppropriate to give effect to the Merger.

() All amounts payable pursuant to Section 5.04(a) shdl be subject to any
required withholding of taxes or proof of digibility of exemption therefrom, and shdl be
pad as soon as practicable following the Effective Time, without intered.

(©) The Company ddl teke al adtions determined to be necessary to
effectuate the provisons of this Section 504 as mutudly agreed by Parent and the
Company. prior to the Effective Time the Company sheh ensure that the Board of
Directors of the Company (or, if gopropriate, ay committee adminigering the Company
Stock Flans) shdl take or cause to be taken such actions as are required to cause (i) the
Company Stock Plans to terminate as of the Effective Tie and (i) the providons in any
other Company Bendfit Plan providing for the issuance, trandfer or grant of any capitd
gock of the Company or any interes on or falowing the Effective Time in regpect of any
capitd stock of the Company to be ddeted as of the Effective Time

SECTION 5.05. Indemmnification. Exculpation and Insurance. () To the exten,
if any, not provided by an exiding right of indemnification or other agreement or policy, from
and after the Effective Time, Guarantor and Parent shdll, to the fullest extent permitted by
goplicable law, indemnify, defend and hold harmless each person who is now, or has been a any
time prior to the date hereof, or who becomes prior to the Effective Time, an officer or director
of the Company or any of its subsdiaries (eech an.“Indemnified Party” and, collectivdy, the
“Indemnified Paties’) againg (i) all lossess expenses (induding ressoncble attorney’s fees and
expenses), daims, damages or liabilities or, sulject to the proviso of the next succeeding
sentence, amounts pad in stlement, arisng out of actions or omissons occurring & or prior to




42

the Effective Time (and whether assarted or daimed prior to, a or after the Effective Time) that
are, in whole or in part, based on or arising out of the fact that such person is or was a director or
officer of the Company or any of its subddiaries (“Indemnified Lidbilities’), and (i) all
Indemnified Lidhilities to the extent they are based in whole or in pat on or aise in whole or In
pat out of or pertain to this Agreement or the transactions contemplated hereby. In the event of
any quch loss expense dam, damege or liadility (whether or not aisng before the Effective
Time); Guarantor and Parent shdl pay or cause to be pad the reasonable fees and expenses of
counsd Hected by the Indemnified Parties, which counsd shall be ressondbly stisfactory to
Parent, promptly after Satements therefor are recaved and otherwise advance to such
Indemnified Paty upon reguest reimbursement of documented expenses reasonably incurred;
provided, however, that Guarantor and Parent shall not be liable for any setflemant effected
without its written prior consant (which consent shdl not be unreasonably withheld or delayed).
In the event any Indemnified Party is required to bring any action agang Guarantor or Parent to
enforce rights or to collect money due under this Agreement and such action results in a final,
non-gopedadle judgment in favor of such Indemnified Paty, Guarantor and Paent shdl
remburse such Indemnified Party for dl of itsreasonable expenses in bringing and pursuing
such adtion. Each Indemnified Paty shdl be enitled to the advancement of expenses to the full
extent contemplated in this Section 5.05(a) in connection with any such adtion; provided,
however, thet any person to whom expenses are advanced provides an undertaking, if and to the
extent required by the DGCL, to repay such advances if it is ultimady determined that such
pason is not enttitted to indemnification.

(b) For 9x years dter the Effective Time, Guarantor and Parent shdl maintain
in effect (i) the Company’s current directors and officers liability insurance covering
each person currently covered by the Compeny’s directors’ and officars lidhility
insurance policy for adts or omissons occurring prior to the Effective Time on terms with
respect to such coverage and amounts no less favorable in the aggregate to such directors
and officers than those of such policy as in effect on the date of this Agreement; provided
that Guarantor or Parent may subdtitute therefor policies of a reputable insurance
compay the terms of which, induding coverage and amount, are no less favorable in the
agoregate to such directors and officers then the insurance coverage otherwise required
under this Section 5.05(b); provided however, that in no event shdl Guarantor and Parent
be required to pay aggregate anua premiums for insurance under this Section 5.05(b) in
excess of 200% of the amount of the aggregate premiums pad by the Compeny for the
year from July 22, 2001 through duly 22, 2002 for such purpose (which premiums for the
year from Jly 22, 2001 through duly 22,2002 are hereby represented and waranted by
the Company to be $327,500),_provided that Guarantor and Parent shdl neverthdess be
obligated to provide a policy with the best coverage avalable as may b&obtained far
such 200% amount and (ii) in the Redtated Cetificate of Incorporation and By-Laws of
the Surviving Corporation the provisons regarding dimingtion of ligality of directors
and indemnification of, and advancement of expenses to, officers or directors contained
in the Restated Certificate of Incorporation atteched as Exhiit A and the current By-
Laws of the Company.

fc)  In the event tha Guarator or Parent or any of their successors O assgns
(i) consolidates with or merges into any other person and is not the contimuing or
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surviving corporation or entity of such consolidetion or merger or (i) tranders or
conveys dl or subdantidly dl its properties and assts to any person, then, and in each
such cag, Guarantor and Parent shdl cause proper provison to be made 0 that the
successors and as3gns of Guarantor or Parent, as the case may be, assume the obligations
s forth in this Section 5.05.

(@  To the fules extent permitted by law, from and dter the Effective Time,
al rights to indemnification as of the date hereof in favor of the directors and officers of
the Company and its subsidiaries with repect to their activities as such prior to the
Effective Time, as provided in, with respect to the Company, the Redtated Catificate of
Incorporation atached as Exhibit A and the current By-Laws of the Company, or, with
repect to the Company's subsdiaries ther respective catificates of incorporation and
by-lavs (or amilar organizationd documents) in effect on the date hereof, or otherwise in
efect on the date hereof, shdl aurvive the Meager and shdl continue in full force and
effect for a period of not less than Sx years from the Effective Time_provided, however,
that in the event any dam or dams are assarted or mede within such Sx-year period, all
such rights to indemnification in respect of such dam or claims shdl continue until the
final digpogtion thereof.

(¢)  The provisons of this Section 5.05 are intended to be for the bendfit of,
and will be enforcegble by, each Indemnified Paty, his or her hars and his or her
representetives.

SECTION 5.06. Fees and Expenses. (a) Except as provided beow, dl fees and
expensss incurred in connection with this Agreement, the Company Voting Agreemernt, the
Merger and the other transactions contemplated hereby and thereby shdl be paid by the party
incurring such fees or expenses, whether or not the Meger is consummeated

®) In the evet thet (i) (A) a Takeover Proposd shall have been made to the
Company or its dockholders or any person has publidy announced an intention (which
has not been withdravn) to make a Takeover Proposd, (B) thereafter this Agreamat is
terminated by eitha Parent or the Company pursuant to Section 7.01(bX1) (but only if the
Stockholders Mesting has not been held by the date that is five busness days prior to the
dete of such termination due to a breach of Section 5.01 by the Company) or 7.01(b)Xiii)
and (C) within 12 months after such termination, the Company or ay of its subddiaries
enters into a definitive agreement to consummeate, or consummates, aty Takeover
Proposd (soldy for purposes of this Section 5.06(bXiXC), the term ‘Takeover Proposd”
shall have the meaning st forth in the ddfinition of Takeover Proposd contained in
Section 4.02(2) except thet dl references to 20% shdl be deemed references to 50%), (i)
this Agreement is terminated by the Company pursuant to Section 7.01(f) or (iii) this
Agresmant is terminated by Parent pursuant to Section 7.01(c), then the Company shdl
pay Parent afee equd to $ 13 8 million (the “T ermination Feg’) by wire trander of same
day funds to an account in the United States desgnated by Parent (X) in the case of a
termination by the Company pursuant to Section 7.01 (f), concurently with such
termination, (y) in the case of a termination by Parent pursuant to section 7.01(c), within
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two busness days after such termination and (2) in the case of a payment as a result of
any evet referred to in Section 5.06(b)Xi)(C), upon the first to occur of such events The
Company acknowledges thet the agreements contained in this Section 5.06(b) are an
integral part of the transactions contemplated by this Agreement, and thet, without these
agreaments, Parent would not enter into this Agreement; accordingly, if the Company
fals promptly to pay the amounts due pursuant to this section 5.06(b), and, in order to
obtain such payment, Parent commences a it thet resllts in a final, non-appedddle
judgment againg the Company for the amounts sat forth in this Section 5.06(b), the
Company shall pay to Parent interest on the amounts st forth in this Section 5.06(b) from
and induding the date payment of such amount was due to but excluding the date of
actud payment a the prime rae of The Chase Manhatan Bank in effect on the dae such
payment was required to be made, together with ressonable legal fees and expenses
incurred in connection with such suit.

(©) If this Agreement is terminated (i) by the Company pursuant to section
7.01 (e) (other than on account of a breach of Section 3.02(d), Section 4.03 or Section
5.03) or (iii by Parent pursuant to Section 7.01 (d), then the nontermingting party shdll
promptly (but not later then five busness days dter recapt of notice of the amount due
from the other party) pay to the terminating paty an amount equa to al documented out-
of-pocket expenses and fees incurred by such termingting paty or its affiliates (induding
fees and expenses payable to dl legal, aoccounting, financial, public rdaions and other
professond advisors) aisng out of, in connection with or related to the Merger or the
other transactions contemplated by this Agreement (“Out-of-Pocket Expenses™) not to
exceed $20 million in the aggregate,_provided, however, that if this Agreement is
terminated under the circumstances described in dauses (i) or (ii) above by a paty as a
reaut of a willful breech by the non-terminating paty, the terminating paty may pursue
any remedies avalable to it a lawv or in equity and such party’s Out-of-Pocket Expenses
shdl nat be limited to $20 million.

SECTION 5.07. [Intentionally omitted].

SECTION 5.08. Colettive Bargaining Agreements. From and after the

Effective Time, Parent dndl cause the Surviving Corporaion and its subgdiaies to honor ad
continue to be bound by the terms of all collective bargaining agresments to which the Company
or any of its subddiaries is a party (the “Collective Baganing Agreements™).

SECTION 5.09. Bendits Matters. (8 For purposes hereof; “Compeny

Employess’ ddl mean those individuds who are employess of the Company and its
subgdaies (induding those employess who are on vecation, leave of absence, disbility or
maemnity leave) as of the Effective Time

(®) Subject to Applicable Law and Judgments and obligations under
Colective Bargaining Agreaments, Paent shdl, and shall caue the Surviving
Corpordion to, give the Company Employees full credit, for all purposes, under any
employee bendfit plans or arangements maintained by Parent’s (or one of its



ubgdiaries) water busness in the United States the Surviving Corporation and tharr
repective subsdiaies, and in which Company Employess may become digible to
paticipate for the Company Employess savice with the Company and its subddiaries to
the same extent recognized by the Company and its subddiaries immediady prior to the
Effective Time, except for purposes of benefit accrud under defined benefit penson
plans in which the Company Employess do not paticipate immediady prior to the
Effective Time, s0 long as credit for past service under any such pengon plan is dso not
given to other employess employed in Parent’'s (or one of its subddiaies) water
busnessss in the United Sates or to the extent giving such credit would result in a
duplication of benefits (induding in respect of benefit accrud under defined  benefit
penson plans) for the same period of sarvice

(© Subject to Applicable Lawv and Judgments and obligations under
Collective Barganing Agreaments Paratt shall, and shdl cause the Surviving
Corporaion to, (i) wave dl limitaions as to preexising conditions, exdusons and
waiting periods with respect to paticpation and coverage requirements gpplicable to the
Company Employees and, to the extent gpplicable, any retired employee constituting a
member of the Retiree Group (as defined bdow) (any such employee a ‘Retired
Employed”) under any wefare bendfit plans in which such employees may be eligible to
paticpae ater the Effective Time to the extent waved under the gpplicable Company
Bendit Alan immediady prior to the Effective Time and (ii) provide eech Company
Employee (and each Retired Employes) with credit for any co-payments and deductibles
pad prior to the Effective Time in the cdendar year in which the Effective Time occurs
(or, if later, the year in which such Company Employee (and each Retired Employee)
commences patidpation) in sdidying any goplicable deductible or out-of-pocket
requirements under any wdfare plans in which such Company Employee (and eech
Retired Employee) is digible to patidpae dter the Effective Time

(d  Parent agrees to honor, and shall cause the Surviving Corporation to
honor, the Company Benefit Plans disdosed in the Fled SEC Documents or Section
301 (K)(i) of the Company Disdosure Schedule in accordance with their current terms
Subject to Applicdble Lav and Judgments and obligations under Collective Bargaining
Agreements, for a paiod of 18 months immediady following the Effective Time, Parent
dhdl, or 9dl cause the Surviving Corporation to, provide to the Company Employees
compensdtion (induding bese pay and anud and long term incantive opporhmities) and
employee bendfits (induding hedth, wdfare, pengon, vacation, savings and severance)
that are no less favorable in the aggregate than those provided to the Company
Employess immediady prior to the Effective Time provided, thet for a period of 12
months immediady fdlowing the Effective Time, Paret shdl, or shdl cause the
Surviving Corporaion to, mantan the Company Bendit Plans in accordance with their
tems as in effect immediately prior to the Effective Time (other then equity or equity-
bassd plang) without any adverse amendment thereto or terminaion thereof (except as
required by Applicdble Lav and Judgments or ay Cdllective Bargaining Agreamen).
Notwithdanding the foregoing, following the Effective Time, there shdl be no dbligaion
to provide Company Employees with awards of capitd stock of any entity or awards of
options or other rights of any kind to acquire capitd stock of any entity); provided,



however, that the vdue of any equity-basad compensation provided to Compeny
Employess immediady prior to the Effective Time shdl be teken into account in
determining whether compensetion and  benefits provided during the 18 months after the
Effective Tiie ae no less favorable in the aggregate then those provided to Company
Employees immediately prior to the Effective Time

(e) Subject to Applicdble Lav and Judgments and obligaions under
Cdllective Bargaining Agreemeants, Paet shdl, or shdl cause the Surviving Corporation
to, provide to the Retiree Group (as defined bdow), without adverse amendment, the
pod-retirement medica and life insurance benefits as in effect immediady prior to the
Closing Date (a the same levels and & the same cost (if ay), asin effect immediately
prior to the Closing Date), provided to Company Employees who are not covered by a
Cdlettive Barganing Agreement and ther dependents as st forth in the retiree medical
plan liged in Section 3.01(k)(3) of the Company Disdosure Schedule (the “Retiree
Medicd Pan’). The “Retiree Group” means eech Company Employee who is nat (or
was not while employed) covered by a Collective Baganing Agreement and who, as of
the Cloang Dae (i) is ether retired under the terms of the Retiree Medicd Plan as in
effect on the dae hereof or (ii) has saidied all gpplicable digihility requirements (under
the terms of the Retiree Medicd Plan as in effect on the date hereof) necessary to
commence recaving bendfits if his or her employment were terminated a the Effective
Time.

® Subject to Applicable Lawv and Judgments and obligations under
Collective Bargaining Agreaments, in the event and to the extet tha Guarantor or one of
its subsdiaries maintains a qudified employer sock ownership plan far the benefit of
employess employed in Paret’s or one of its subsidiaries® (or one of ther respective
successors ) water business in the United Sates (a “Guarantor ESOP™), Guarantor shall
dlow dl current non-union Company Employees to paticipate in such Guarantor ESOP
as soon as practicable after the Effective Time.

3] Between the date of this Agreement and the Closing Date, the Company
dhdl provide Paret commeaddly reasonable access to the Company Employees for
purposes of impiementing this Agreement.

(B  The Company shdl use its reasonable best efforts to cause the Boad of
Directors of the Company not to exerdse any discretion it possesses ldy in respect of
the transactions contemplated by this Agreement, to expresdy st the date when a
“change in contrd” occurs for the purposes of any goplicadle individud agreement
covering a Patidpant (other than to deem such “change in contral” to occur no earlier
then the Effective Time).

® The Company shall take all action necessary (i) to provide that the
componatt of the Compeny’s Dividend Reinvesmett and Stock Purchase Plan
permitting independent monthly purchases.of Company Common stock (other then
purchasss of Company Common Stock funded solely by ranvesment of Company
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dividends) (the ‘DRSPP Stock Purchase Componet”) shdl be indefinitdy sugpended as
promptly as reasonebly precticable following the date of this Agreement (but in no event
later then immediady fallowing the second dock purchase effected following the date of
this Agreement under the DRSPP Stock Purchase Component) and (ii) to cause dl
amounts not yet gpplied as of the date of termination of the DRSPP Stock Purchese
Component to purchase Company Common Stock under the DRSPP Stock Purchase
Component to be returned as promptly as practicable following such suspension.

SECTION 5.10. Public Announcements. Subject to each paty’s disdosure
obligations imposed by lawv or any goplicable securities exchange, and except with respect to any
Adverse Recommendaion Change, Parent and Sub, on the one hand, and the Company, on the
other hand, shall, to the extent reasonably practicable, consult and cooperate with each other
before issuing, and give eech other a reasonable opportunity to review and comment upon, any
press rdesse or other public datements (other then routine employee communications) with
respect to this Agreement, the Company Voting Agreement, the Meger and the other
transactions contemplated hereby and thereby. The parties agree thet the initid press rdeasse to
be issued with respect to the transactions contemplated by this Agreement shdl be in the form
heretofore agreed to by the paties

SECTION 5.11. Rights Agreement. The Board of Directors of the Company

sl take dl action necessary in order to render the Company Rights ingpplicable to the Merger,
the Company Voting Agresment and the paformance of this Agreement.

SECTION 5.12. Sodckholder Litigation. The Company agrees that it shdl not
sdtle or offer to sdtle any litigation commenced prior to or after the date hereof againgt the
Company or any of its directors by any sockholder of the Company rdating to this Agresment,
the Company Voting Agreement, the Mearger, aty other transaction contemplated hereby or
thereby, without the prior written consent of Parent (not to be unreasonably withheld or ddayed).

SECTION 5.13. Director Resgndions On the Cloang Dae, the Company
dhdl cause to be ddivered to Parat duly executed resgnaions effective as of the Effective
Time, of each member of the Board of Directors of the Company and shall take such other action

a5 is necessay to accomplish the foregoing.
ARTICLE VI

Conditions Precedent

SECTION 6.01. Conditions to Each Party’s Obligation to Effect the Merger.

The obhgation of each paty to efect the Merger is subject to the satisfaction or waiver on or
prior to the Clodng Dae of the following conditions
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(1)  Sockholder Approval. The Stockholder Approval shall have been
obtained.

(b)  Antitrust. Any wating period (and any extension thereof) applicable to
the Meager under the HSR Act ddl have been terminated or shdl have expired and any
other required goprova or waiting period under any ot her  Smilar competition, merger
contral, antitrust or Smilar lav or regulation or the Investment Canada Adt, if goplicable
the falure of which to obtain or comply with which would be ressonably expected to
have a mated adverse effect, shdl have been obtained or terminated or shal have

expired

(©) No Iniunctions or Legal Redraints No temporary restraining order,
preliminary Or permanent injunction or other order or decree issued by any court of
competent jurisdiction or other legd redraint or prohibition thet has the effect of
preventing the consummation of the Merger shdl be in effect (collectively, “Legal
Regraints’).

(d) Required Consents The Company Required Consents and the Parent
Required Consents shdl have been obtained prior to the Effective Tiie and shall have
become Find Orders. Any reference in this Agreement to the “obtaining™ of ay such
Company Required Consents or Parent Required Consents shall mean meking such
declarations, Sings, regigrations g|V|ng uch notice obtanlng uch authorizations,
orders, consents or gpprovals and having such waiting periods expire as are, in each case,
necessary t0 avoid a violdion of lav. A “Final Order” for purposes of this Agreemat
means action by the relevant regulatory authority (i) which has not been reversed, Stayed,
enjoined, set aside, anulled or suspended and (jii with regpect to which any wating
period prescribed by Appliceble Law or Judgment before the Merger and the other
transactions contemplated heréy may beconsummated has expired, and as to which all
conditions to be stidfied before the consummation of such transactions prescribed by
Applicable Law or Judgment have been satisfied.

(e) Stock Redemption. The Stock Redemption shall have been consummated.

SECTION 6.02. Conditions to_Obligations of Guarantor. Parent_and Sub. The

obligations of Guarantor, Parent and Sub to effect the Merger are further subject to the
sidaction or waver on or prior to the Cloang Date of the following conditions:

(@  Representations and Warranties. The represantations and waranties of the
Company contained herein shdl be true and correct as of the date of this Agreement and
& of the Cloang Dae with the same effect as though mede as of the Cloang Dae
(except that the accuracy ofrepresentations and warranties that by their terms spesk as of
a specified date will be determined as of such date), other than for such failures to be true
and correct thet individudly or in the aggregate would not reasonably be expected to
have a maerid adverse effect. Parent shall have received a certificate Sgned on behdf
of the Company by the chief finandd officer of the Company to such efet. For the
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purposss of determining the stidfaction of this condition, the representations and
waranties of the Company dhdl be desmed nat qudified by any references therein to
maeidity gengdly or to a maeid alverse efect

(b)  Paformance of Obligations of the Company. The Company shdl have
peformed in dl maeid respects dl obligations required to be paformed by it under this
Agreement a or prior to the Cloang Dae, and Parent shdl have recaved a catificate
dgned on behdf of the Company by the chief finendd officer of the Company to such
effect.

(c) Maeid Advas Effect. No maerid adverse effect Sl have occurred

and there shdl be no date of facts, change, development, effect, condition or occurrence
that would reasonably be expected to have a materid adverse effect

(d) Required Consents The Find Orders rdaing to the Company Required
Consants and the Parent Required Consents, together with any consents, gpprovas,
orders, authorizations and dedaaions that shdl have been obtained following the date of
this Agreemeant and prior to the Effective Time in connection with any acquigtion of any
busness or person by the Company or any of its subsdiaries, sl not individudly or in
the aggregate impose any tarms or conditions, exduding any terms and conditions thet
may be imposed with respect to the acquistions contemplated by the agreements dated as
of October 15, 1999 beween the Company and certain of its subgdiaies on one hand,
and Citizens Communicaions Company (“Citizens’) and catan of its subsidiaries, on
the other hand, to acquire certain water and wastewater assets of those Citizens
subgdiaries, to the extent reflected or referred to in the Proposad Decison of ALJ
McVicar dated as of September 6, 2001 and exduding any terms and conditions that may
be imposed to the extent attributable to any acquisition of any business or person by
Guaantor or any of its subddiaries with respect to which an acquistion agreement is
entered into or thet is publidy anounced or consumm ated fter the date of this
Agreement, that would reasonably be expected to have a maeid adverse dfect, or a
maerid adverse effect on the combined busness, assts, propeaties, condition (financial
or othewise) or results of operations of the Company and Thames Water Holdings, Inc.
and thar respective subsdiaries taken as a whole

SECTION 6.03. Conditions to Obligation of the Company. The obligaion of
the Company to effect the Merger is further subject to the satisfaction or waiver on or prior to the
Cloang Dae of the fdlowing conditions

(@ Representeions and Warranties The representations and warranties of
Guarantor, Parent and Sub contained herein shdll be true and correct, as of the date of this
Agreement and as of the Closing Date with the same effect as though made as of the
Closing Date (except that the accuracy of representations and warranties thet by their
terms speak as of a specified date will be determined as of such date), other than for such
falures to be true and correct that individudly or in the aggregate would not reasonably
be expected to impar in any materid repect the ability of Guarantor, Parent or Sub to
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perform its obligations under this Agreement or prevent or maeridly deay the
consummation of ay of the transactions contemplated by this Agreement. The Company
shall have recaved a catificate signed on behdf of Guarantor and Parent by a senior
officer of each of Guarantor and Parent to such effect. For the purposes of determining
the stidaction of this condition, the representations and warranties of Guarantor, Parent
and Sub dhdl be desmed naot qudified by ay references theran to maeridity generdly
or to a maeid adverse dffect

(b)  Peformence of Obligations of Parent and Sub. Guarantor, Parent and Sub
shall have peformed in dl maeid respects all obligaions required to be performed by
them unde this Agreement a or prior to the Cloang Date, and the Company shdl have
received a catificate sgned on bendf of Guarantor and Parent by a senior officer of each
of Guarantor and Parent to such effect.

SECTION 6.04. Fudrdion of Clesing Conditions None of the Company,
Guarantor, Parent or Sub may rdy on the failure of any condition sat forth in Section 6.01, 6.02
or 6.03, asthecasemay be tobesaidfied if such failure was causad by such party’sfailure to
use reasonadle best efforts to consummeate the Merger and the other transactions contemplated by
this Agreement, as required by and subject to Section 5.03.

ARTICLE VII
Termination. Amendment and Waver

SECTION 7.01. Temindion. This Agreament may be teminaed, and the
Merger contemplated hereby may be abandoned, a any time prior to the Effective Time whether
before or after the Stockholder Approva has been obtained:

(@ by mutud written consent of Parent, Sub and the Company;
() Dby cither Parent or the Company:

@) if the Merger shdl not have been consummated by March 16,
2003;__ provided, however, (A) thet the right to terminate this Agreement pursuiant
to this Section 7.01(b)(1) sdl not be avalade to any paty whose breach of this
Agreement has been the primary reason the Merger has not been consummated by
such date, (B) that neither Parent nor the Company may terssimmte pursuant to this
dause (b)1) if on such dae dl conditions in Artide VI shdl have been sidfied
or be capab: = of being sidfied other then the condition sat forth in Section
6.01(e), and ihe Company shdl have maled a natice of redemption to effect the
Stock Redemption, and (C) that if on such date a condition set forth in Section
6.01(d) or 6.02(d) shdl not have been satisfied but dl other conditions set forth in
Artide VI shdl have been satisfied or be cagpable of being stified, then such
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date shdl be extended to September 16, 2003; and provided, further, that if on
such date (or such extended date pursuant to the immediatdy preceding proviso,
as goplicable), a condition st forth in Section 6.01 (d) or 6.02(d) shdl not have
been satidfied 0ldy because the period destribed in dause (i) of the definition of
Find Order st forth in Section 6.01(d) shdl nat have expired, but dl of the other
conditions set forth in Artide VI shdl have been sidfied or be cgpable of bang
sidfied, such date shdl be extended to the date of expiraion of such period (up
to a maximum of 60 days for such extenson);

(i)  if any Legd Redrant of the type refered to in Section 6.01 (C)
ghdl be in effect and shdl have become final and nonappealable (provided thet
the party sesking to terminate this Agreement pursuant to this Section 7.01 (b)(ii)
shdl have usad its reasonable best eforts to resst, resolve or 1ift, as gpplicable,
such Legd Restraint); or

(@iit) if, upon a vote & a duly hdd medting to obtain the Stockholder
Approval, the Stockholder Approvd dhdl not have been obtained;

(©) by Paent in the event an Adverse Recommendation Change has occurred;

(d by Paent if the Company shdl have breeched any of its representations,
waranties or covenants contained in this Agreement, which breach (A) would give rise to
the failure of a condition st forth in Section 6.02(8) or 6.02(b), and (B) has not been
cured by the Company within twenty business days after its recapt of written notice
thereof from Parent;

(¢ by the Company if Parent shall have breached any of its representations
waranties or covenants contained in this Agreement, which breach (i) would give rise to
the failure of a condition sat forth in Section 6.03(@) or 6.03(b), and (ii) has not been

cured by Paent within twenty business days after its recaipt of written notice thereof
from the Company; or

® by the Company in accordance with the terms and subject to the
conditions of section 4.02(b).

Notwithstanding the foregoing, in no event shal Parent terminate this Agreement unless prior to
the date of suchtermination Parent shall have complied with Section 7.03 (induding paying to
the Company the Reverse Feg) if goplicable

SECTION 7.02. Effect of Temindion. In the evat of termination of this
Agreement by dther the Company or Parent as provided in Section 7.01, this Agreement shall
forthwith become void and have no effect, without any ligbility or obligation on the part of
Parent, Sub or the Company, other then the provisons of the lagt sentence of Section 5.02(a),
Section 5.06, this Section 7.02, Section 7.03 and Artide VIII;_provided however, that no such
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temination shdl rdieve ay paty hereto from any lidbility or damages résulting from a wilful
breach by a paty of any of its representations, warranties or covenants s forth in this
Agreement.

SECTION 7.03. Cetan Breaches If (a) this Agreamat is terminaed by dther
party pursuant to Section 7.01 (other than (w) the temingtion of this Agreement by either Parent
or the Company pursuant to Section 7.01 (a) or (bXiii), (x) the temination of this Agr eement by
Parent pursuant to Section 7.01(c) or (y) the termination of this Agreemeat by the Compary
pursuant to Section 7.01(f)) at a time when any of the conditions set forth in, Section 6.01(¢) (to
the extent rdating to the Holding Company Ad), 6.01 (d) or 6.02(d) have not been satisfied and
(b) a thetime of such termingtion ether (i) Section 3.02(d)(i) isnot true and correct such that
Guarantor, Parent, Sub or any of their respective subsidiaries (A) would be required to register as
ahalding company under the Holding Company Act or (B) would be subject to regulation under
the Holding Company Act in a manner that would raise substantive questionswith respect to the
ownership by any of them of any water or wastewater business or Guarantor or Parent isin
breach of Section 4.03(a)(a)(i) or 4.03(a)(a)}ii}(A) or (ii) Section 3.02(dXi) (other than as set
forth above) or 3.02(d)(i) is not true and correct or Guarantor or Parent is in breach of Section
4.03(a)(a)(ii)}(B), 4.03(a)(b)(i), 5.03(a) (to the extent relating to Section 6.01(c) (to the extent
rdaing to the Holding Company Act), 6.01(d) or 6.02(d)) or 5.03(b) (to the extent rdaing to the
Company Reguired Consants and the Parent Required Consents) and, in the case of dause (i),
such fallure to be true and correct or such breaech is the primary cause of the failure of the
conditions set forth in Section 6.01(c) (to the extent relating to the Holding Company Act),
6.01(d) or 6.02(d) to be satisfied, then Parent shdl pay the Company an amount equd to S138
million (the “Reverse Feg’) by wire transfer of same day funds in U.S. dallars to an account in
the United Sates designated by the Company within two business days after (or, in the case of a
termination by Parent, concurrently with) such termination. Guarantor and Parent acknowledge
that the agreements contained in this Section 7.03 are an integrd pat of the transactions
contemplated by this Agreement, and that, without these agreements, the Compary would not
enter into this Agreement; accordingly, if Par ent falspr omptly to pay the amounts due pur suant
to this Section 7.03, and, in order to obtain such payment, the Company commences a suit that
results in a find, non-gppedadle judgment againgt Guarantor or Parent for the amounts set forth
in this Section 7.03, Parent and Guarantor shdl pay to the Company interest on the amounts sat
forth in this Section 7.03 from and including the date payment of such amount was due to but
exduding the dae of actud payment a the prime rate of The Chase Manhatan Bank in effect on
the date such payment was required to be made, together with reasonable legal fees and expenses
incurred in connection with such suit. The paties acknowledge and agree that, notwithstanding
any other provison in this Agreement to the contrary, the Company’s sole and exclusive remedy
with respect to any and all daims based on or with respect to any falure of Section 3.02(d) to be
true and correct or any breach of Section 4.03(a)(a), 4.03(a)(b)Xi), 5.03(a) (to the extent set forth
above) or 5.03(b) (to the extent st forth above), in drcumdances where the Company is entitled
to payment of the Reverse Fee (other then any daims resuiting from a willfal breach by
Guarantor or Parent or any of their respective subsidiaries of Section 3.02(d), 4.03(a)(a),
4.03(a)b)(i), 5.03(a) (to the extent set forth above) or 5.03(b) (to the extent set forth above))
shdl be the payment of the Reverse Fee pursuant to this Section 7.03.
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SECTION 7.04. Amendment. This Agreemant may be amended by the paties
hereto & any time prior to the Effective Time, whether before or afier the Stockholder Approva
has been obtained; provided. however, that after the Stockholder Approva has been obtained,
there shdl be made no amendment that by law requires further goprova by stockholders of the
parties without the further approval of such stockholders: This Agreament may not be amended
except by an ingrument in writing Igned on behdf of each of the paties hereo.

SECTION 7.05. Extendon. Wave. At any time prior to the Effective Time
the paties may (a) extend the time for the paformance of any of the obligaions or other acts of
the other parties, (b) walve ay ineccuradies in the representations and warranties contained
heren or in any document ddivered pursuant hereto or (¢) wave compliance with any of the
agreements or conditions contained herein; provided. however, thet after the Stockholder
Approva has been obtained, there shdl be made no waiver thet by law requires further approva
by stockholders of the parties without the further gpprova of such stockholders. Any agresment
oN the part of aparty to any such extenson or waver shall be valid only if set forth in an
indrument in writing dgned on behdf of such paty. The falure or dday by any paty to this
Agreament to assart any of its rights under this Agreament or other wise shall not conditute a
wave of such rights nor shdl any angle or patid exedse by ay paty to.this Agreement of
any of its rights under this Agreement predude any other or further exerdse of such rights or any
other rights under this Agreement.

ARTICLE VIl

Genad  Provisons

SECTION 8.01. Nonsurvival of Representations and Warranties. None of the
representations and warraties in this Agreement o in any indrument ddivered pursuant to this
Agreamat shdl survive the Effective Time. This Section 801 shdl not limit any covenant or
agreement Of the parties which by its terms contemplates performance dter the Effective Tie.

SECTION 802 Notices. All natices, requeds, dams demands and other
communications hereunder shall be in writing and shall be deemed given if delivered personally
or one business day after being sent by overnight courier (providing proof of delivery) to the
paties a the following addresses (or a such other address for a paty as shdl be specified by
like notice):

if to Guarantor, Parent or Sub, to:

Thames Water Plc
Clearwater Court
Vastern Road
Reading RG1 SDB
United Kingdom

Attention; Bill Alexander



Janet Ravenscroft
with a copy to:

RWE Aktiengesellschaft
Opemnplatz 1, 45128
Essen, Germany

Attention: Gengd Cound
with a copy to:

Cravath, Swaine & Moore
worldwide Haza

825 Eghth Avenue

New York, NY 10019

Attention: Peter s. Wilson, Esq.
Mak |. Greene, ESQ.

if to the Company, to:

American Water Works Company, Inc.

1025 Laurel Oak Road
Voorhees, NJ 08043

Attention: W. Timathy Pohl
with a copy to:
Smpson Thacher & Batlet

425 Lexington Avenue
New York, NY 10017

Attention:  Cadline B. Gottschalk, Es.
Peter s. Malloy, Es.

SECTION 8.03. Definitions, For purposss of this Agresment:

(@  an “affiliate” of any person means another person that directly or
indirectly, through one or more intermediaries, controls, is controlled by, or is under
common control with, such first person;

®)  “knowledge of the Company” means the actud knowledge of those
indviduds set forth in Section 8.03(b) of the Company Disdosure Schedule
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(c) “knowledge of Guarantor and Parent” means the actud knowledge of
those individuds sa forth in Section 8.03(c) of the Paret Disdosure Schedule

(d) “maeid advase efet” means ay maeid adverse change or effect (i)
on the busness, assats properties, condition (finandid or otherwise) or results of
operations of the Company and its subsdiaries, taken as a whole or (ii) which would
reesonably be expected, directly or indirectly, to prevent or maeridly impede or dday
the consummétion of the Meger or the other transactions contemplated by this
Agresment, except in the case of ather (i) or (i) for any change o effect (w) st forth in
Saction 8.03(d) of the Company Disdosure Schedule, (X) rdding to finencid markets or
the econoMy in generd, (y) afecting the waler sarvices or wadewaer services industries
generdly and nat spedficdly rdaing to the Company or its subddiaries, or (2) to the
extent dtributable to or reslting from the public announcemeant of the transactions
contemplated by this Agreement or the identity of Guarantor or Parent or ther
subgdiaries as the acouiring person in the Meger induding any loss of cusomers or
employess or condemnation procesdings resulting therefrom;

(e) “parson” means an individud, corporaion, patnership, joint venture,
asoadion, trud, limited ligaility company, Govenmentd Entity, unincorporated
organization or other entity

® a “Sgnificant Subsdiay” of ay pason means ay ubddiay of such
person that conditutes a Sgnificant subgdiary within the meaning of Rule 1-02 of
Regula@ion S-X of the SEC;

(2) a “subddiay” of any person means another person (i) of which 50% or
more of the capitd stock, vating securities, other voting ownership or vating partnership
interess having voting power under ordinary drcumdances to dect directors or Smilar
members of the governing body of such corporation or other entity (or, if there are no
such vating interets 50% or more of the equity interets) ae owned or controlled,
directly or indirectly, by such firg person or (i) of which such first person is a generd
partner; ad

(h) a “whaly owned subsidiary” of any person meens a subddiay of which
99% or more of the common equity securities having voting power under ordinary
circumstances t0 dect directors or Smilar members of the governing body of such
corporation or other entity (or, if there are no such equity securities having such vating
power, 99% or more of the eguity interests) are owned or controlled, directly or
indirectly, by such first person.

SECTION 8.04. Interpretation. \When a reference is made in this Agreement to
a Section, Subsaction or Schedule, such reference shdl be to a Section or Subsection of, or a
Schedule to, this Agreement unless othewise indicated. The table of contents and headings
contained in this Agreement are for reference purposes only and shall not affect in any way the
meaning or interpretation of this Agreament. Whenever the words “indude” “indudes’ or
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“induding” are used in this Agreement, they hdl be deemed to be followed by the words
“without limitation” The words “hereof,” ‘“herein” and ‘hereunder” and words of Smilar import
when usad in this Agreement ddl refer to this Agreement as a whale and not to any particular
provison of this Agreemet The tem *“or” is not exdusve The ddinitions contained in this
Agreement are gpplicable to the sngular as well &s the plurd forms of such teems. Any
agreement or instrument defined or referred to herein or in ay agreament or ingrument thet is
referred to herein means such agreement or indrument as from time to time amended, modified
or upplemented. References to a person are dso to its permitted successors and assgns.

SECTION 8.05. Guaatee In connection with the Merger and the other
transctions contemplated by this Agreament, Guarantor hereby irrevocably, absolutdy and
unconditiondly guarantess the due, punctud and complete peaformance and payment (and not
medy codlection) in full of dl obligaions and ligbilities of Parent, Sub and the Surviving
Corporation under this Agreement, and of any other parson to whom aty of thar obligations
shdl be assgned in accordance with Section 8.09, as and when due and payable or required to be
pefomed pursuant to any provisons of this Agreament, subject to the terms and conditions
thereof (the “Guarantesd Obligations’) and agrees that the Company shdl he ettitled to enforce
diretly agang Guarantor any of the Guaranteed Obligations To the fulled extet permitted by
Applicable Law, Guarantor waives presentment to, demand of paymentt from and protest to any
other person of any of the Guaranteed Obligations and also waves notice of acogptance of its
guarantee and naotice of protes for nonpayment The obligaions of Guarantor hereunder shall
not be subject to any reduction, limitation, imparment or termination for ay reasom, induding
any dam of waver, rdease, surrender, alteration Or compromise, and shdl not be subject to any
defense or setoff, counterdam, recoupment or termination Whasoever by reason of the
invdidity, illegdity or unenforcegbility of the Guaranteed Obligations or otherwise.
Notwithstanding any of the foregoing, nothing herein shall be deemed to wave or limit
Guarantor’'s ability to assat any dams, defenses or other rights that Parent or Sub may have
under this Agreement.

SECTION 8.06. Counterparts. This Agreement may be executed in one or more
counterparts, dl of which shdl be conddered one and the same agreament and shdl become
effective when one or more counterparts have been signed by each of the paties and ddivered to
the other parties

SECTION 8.07. Entire Aareament. No Third-Party Beneficiaries. This
Agreement, together with the Company Disdosure Schedules, the Parent Disdlosure Schedules

and the Exhibits (8) condiitutes the entire agreement, and supersedes dl prior agresments and
underdandings, both written and ord, (other than the Confidentidity Agreament), among the
paties with respect to the subject matter hereof and thereof and (b) except for the provisons of
Section 5.05, are not intended to confer upon any person other than the parties hereto and thereto
(and thar respective successors and assgns) any rights or remedies

. SECTION 8.08. Governing | ay. This Agreement shdl he governed by, ad
construed in accordance with, the laws of the Stae of Ddaware, regardless of the laws that might
otherwise goven under goplicdble prindples of conflicts of lavs thereof.
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SECTION 8.09. Assignment. Nether this Agreement nor any of the rights
interests or obligations hereunder shdll be assgned or ddegated, in whole or in part (except by
operaion of law), by any of the paties hereto without the prior written consent of the other
parties hereto, and any attempt to meke any such assgnment without such consent shal be null
and void. Notwithganding the foregoing, Parent or Sub may asdgn, in its sole discretion, any of
or dl its regpective rights interests and obligations under this Agreement to Guarantor or to any
direct or indirect whally owned subsdiay of Guarantor with written notice to the Company and
upon taking of any actions reguired by the DGCL with regpect thereto (induding amending this
Agreement if necessary), provided that the Company agrees to provide reesongble assistance to
parent with any such actions and agrees to execute any such amendments to this Agreement, but
no such assgnment shall relieve Parent or Sub of any of thelr respective obligations hereunder;
provided. however, that Parent and such subditute subsdiary shdl represent and warrant to  the
Company, on the day such subditution is to be effective, the representations and warranties Set
forth in Section 3.02; provided, fimther, that no action shdl be taken that would require the
Company to amend or supplement in any maerid respect the Proxy Staement at any time after
the Proxy Statement hes first been mailed to the Company’'s stockholders or materially delay or
impede the consummation of the Merger. Subject to the preceding sentence, this Agresment
shdl be binding upon, inure to the benefit of and be enforceable by, the paties hereto and thar
respective successors and assigns.

SECTION 810. Enforcement. The parties agree that irreparable damage would
occLr in the event that any of the provisons of this Agreement were not performed in accordance
with ther spedfic teems or were othewise breached. It is accordingly agreed thet the parties
shall be entitted to an injunction or injunctions to prevent breaches of this Agreement and to
enforce gedficdly the terms and providons of this Agreament in ay court of the United States
located in the State of Ddaware or in any Ddaware date court, this being in addition to any
other remedy to which they are etitted a law or in equity. In addition, eech of the parties hereto
(@ consnts to submit itsdf to the persond jurisdiction of any court of the United States located
in the Siate of Ddlaware or of any Ddaware date court in the event any digoute arises out of this
Agreament or the transactions contemplated by this Agreament, (b) agress that it will not atempt
to deny or defeat such persond jurisdiction by motion or other request for leave from aw such
court and (c) agrees that it will not bring any action rdding to this Agreement or the transactions
contemplated by this Agreement in any court other than a court of the United States located in
the State of Ddlaware or a Delaware sate court. By the execution and ddivary of this
Agreement, eech of Guarantor and Parent gopoints CT Corporation System, Corporation Trust
Center, 1209 Orange Stret, Wilmington, DE 19801, as its agent upon which process may be
served in any such legd action or proceeding. Service of process upon such agent, together with
notice of such savice given to Guarantor or Parent in the manner specified in Section 802 dhdll
be deemed in evary respect effective sarvice of process upon Guarantor or Parent in any legd
action or procesding.

SECTION 8.11. Saverdhility If any term or other provison of this Agreement
isinvalid, illegal or incapable of being enforced by any rule or law, or public policy, ail other
conditions and provisons of this Agreement ddl nevathdess remain in full force and effect <0
long as the economic or legd subgtance of the transactions contemplated hereby is not affected
in ay manner maerialy adverse to any paty. Upon such determindion tha any term or other
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provision is invdid, illegd or incapeble of being enforced, the paties hereto shdl negotiate in
good fath to modify this Agreementt 0 as to effect the original intent of the paties as dosdy as
possible in an acceptable manner to the end that transactions contemplated hereby are fulfilled to
the extent posshble

SECTION 812. Waver of Jury Trid. Each party waives, to the fullest extent
permitted by law, any right it may have to a trid by jury in regpect of any action, suit or
procesding arigng out of or rddaing to this Agreemat or the transactions contemplated by this
Agreement.

i



IN WITNESS WHEREOF, Guarantor, Parent, Sub and the Company have caused
this Agreement to be signed by their respective ofBcers thereanto duly authorized, all as of the
date first written above.

RWE AKTIENGESELLSCHAFT,
By: M Z—
Name: :

Title:

By wibe o /\

Namer W LA, Joukl A Icdain iR
Title:

THAMES WATER AQUA HOLD%\{BH,
By Faannn o

Name:
Title:

RYTRYSER vy N e -
Tithe:

APOLLO ACQUISITION COMPANY,

By: it nJ
Name: Timg nat Swooa)
Title:

AMERICAN WATER WORKS COMPANY, INC,,

By:

Name:
Tithe:



IN WITNESS WHEREOF, Guarantor, Parent, Sub and the Company have caused
thxsAgreanmtwbesgxedbythmmpwuveomemthmmmmhonzed,anuofthe
date first written above.

RWE AKTIENGESELLSCHAFT,

By:

Name:
Title

By:

Name:
Title:

THAMES WATER AQUA HOLDINGS GMBH,

By:

Name:
Title:

By:

Name:
Title:

APOLLO ACQUISITION COMPANY,

By:

Name:
Title:

B
, 0




Exhibit B

Post-Merger Corporate
Structure

RWE AG

l

Thames Water Aqua Holdings GmbH '

v
Thames Water Aqua US Htulldimgs, Inc.

n A

i American IE Apollo

Other Water Water WOrks f------------ \ Acquisition

Subsidiaries Company Merge and 'E Inc. ,i

# American " TTTTTTTTTTTRrS
Survives

' Thames Water Holdings, Inc.

|, Ashbrook Corporation

—» F.B. Leopold Co., Inc.

——» Hydro-Aerobics, Inc.

5 PCl Membrane
Systems, Inc.

—»

E'Town Corporation

[ T
Ulhames Water North
| America, Inc |

Other
Subsidiaries

Long Island
Water Corporation




