
PENDING PETITION MEMO 

Date: 5/11/07 

TO : Office of Electricity and the Environment 
Office of General Counsel 
Office of Hearings & Alternative Dispute Resolution 

FROM : CENTRAL OPERATIONS 

UTILITY: CONSOLIDATED EDISON COMPANY OF NEW YORK, INC. 

SUBJECT: 06-T-0710 

Application of Consolidated Edison Company of New York, Inc. for a 
Certificate of Environmental Compatibility and Public Need under 
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Jeffrey L. Riback 
Assistant General Counsel 

May 10,2007 

VLA E-MAIL AND OVERNIGHT MAIL 

Hon. William Bouteiller 
New York State Department 
of Public Service 

Three Empire State Plaza 
Albany, NY 12223-1350 

Re: Case 06-T-On0 - Consolidated Edison Companv of New York, Inc. 

Dear Judge Bouteiller: 

In accordance with Department regulations set forth at 16 NYCRR 5 3.6, Con 
Edison encloses a Motion to Stiike Improper and Extra-Record Materials contained in 
the reply brief of Time Warner Cable of New York City. Concurrently, Con Edison is 
providing an electronic copy of the motion to each of the parties on the current Active 
Party List, and five copies to the Commission's Secretary. 

Enclosure 

cc: Active Party List (2/27/07) (via e-mail) 
Hon. Jaclyn A. Brilling / 

Consolidated Edison Company of New York, Inc. 
4 Irving Place New York NY 10003 212 460 6677 212 260 8627 fax ribackj@coned.com 





STATE OF NEW YORK 
PUBLIC SERVICE COMMISSION 

IN THE MATTER of the Application of 
Consolidated Edison Company of New York, Inc. 
for a Certificate of Environmental Compatibility and: 
Public Need Pursuant to Article W of the Public 
Service Law for the M29 Transmission Line Project, : 
New York, Bronx, and Westchester Counties, New 
York 

CASE NO. 06-T-0710 

CONSOLIDATED EDISON COMPANY OF NEW YORK, INC.'S 
MOTION TO STRIKE IMPROPER AND EXTRA-RECORD MATERIALS IN TIME WARNER CABLE'S 

REPLY BRIEF 

PRELIMINARY STATEMENT 

This motion is submitted in accordance with Department regulations set forth at 16 

NYCRR 5 3.6. Consolidated Edison Company of York, Inc. ("Con Edison") respectfully moves 

to strike Section I11 of Time Warner Cable's ("TWC") May 8,2007 reply brief. Section 111 of 

TWC's reply brief contains several numbered items (2-10) that, although raised in TWC's direct 

case, were not addressed in its initial brief and are not a proper response to the other initial 

briefs submitted in this proceeding on April 24,2007. Section III of the TWC reply brief also 

includes extra-record materials (numbered items 1,ll-14) that were never offered in TWC's 

direct case, are raised for the first time in its reply brief, and must be precluded from 

Commission consideration in this case as a matter of law. 

In Section 111 of its reply brief, TWC in large part repeats portions of the January 15,2007 

pre-filed direct testimony of its witness Manfred W. Bohms with respect to mitigation measures 





TWC would like to see implemented during Project construction along Ninth Avenue in the 

vicinity of TWC's property. See Section ID, Items 2-10. Con Edison addressed this testimony 

during the course of the evidentiary hearings in this proceeding, which ended on March 19, 

2007. Neither Con Edison's initial brief, nor the initial briefs submitted by any other party, 

including TWC, discussed or referred to TWC's proposed mitigation tenns and conditions for 

Project construction. Con Edison submits that these issues should have been addressed in 

TWC's initial brief and that raising them now, in its reply brief, is improper and prejudicial to 

the other parties, since no opportunity to respond now exists. Moreover, in the numbered list of 

proposed terms and conditions set forth in Section 111, numbered items 1,11,12,13, and 14 are 

completely new issues, never raised by Mr. Bohms in his pre-filed direct testimony, never raised 

on cross-examination, and as extra-record material, should now been stricken from this 

proceeding. 

ARGUMENT 

Putting aside the question of whether an Article W certificate, rather than an 

environmental management and construction plan, is the appropriate vehicle for delineating 

the detailed terms and conditions of project construction, if TWC wished to address the 

proposed terms and conditions for construction offered in its dlrect testimony, then it should 

have properly raised that discussion in its initial brief, allowing Con Edison and other parties 

the opportunity to reply. TWC has offered no excuse for failing to raise these matters in its 

initial brief, and TWC should not be permitted the benefit of "gaming" the content of its 

briefing. 

It is general practice in New York State courts that reply briefs are limited to points 

raised in the initial briefs of the opposing party. See, e.g., Procedure in the Appellate Division 

(2007 Edition), App. Div. 2d Dept. at 5 670.10.3(g)(4). Although Department of Public Service 

-2- 





regulations do not explicitly define the scope of initial and reply briefs, a four-square analogy 

can be drawn from the Department's regulations governing the scope of briefs on exceptions 

and briefs in opposition to exceptions to a recommended decision. There, at 16 NYCRR 5 

4.10(~)(3), the Department explicitly states that "[a] brief opposing exceptions shall be directed 

only at exceptions raised by other parties, and may not raise issues not raised on exceptions. " 

The same principle must apply to arguments offered in reply briefs which do not respond to 

issues raised in the initial briefs of opposing parties. To permit otherwise would &ow a party a 

second "initial" opportunity to brief issues, while denying opponents the opportunity to 

respond. For these reasons, Section 111 of the TWC reply brief should be stricken. 

Moreover, as Con Edison stated in its April 26,2007 Motion to Strike Extra-Record and 

Confidential Materials in certain initial briefs in this proceeding, it is long-established Public 

Service Commission practice that extra-record "evidence" cannot be entertained in the 

consideration of cases. See, e.g., Case 89-E-166, et al., Rochester Gas and Electric Corpomtion, 

Opinion No. 90-1 7 (issued July 6,1990)("RG&E's 'ex-dividend date' adjustment must be rejected 

as extra-record and untimely"); Case 27811, i n  re Long Island Lighting Co., Recommended Decision 

(issued August 19,1981)("Also disregarded are those portions of the petitioners' reply brief 

based on extra record evidence"). 

Here too, allowing the extra-record material contained in numbered items 1 and 11-14 of 

Section 111 of the TWC reply brief to remain would be contrary to the Department's 

administrative process and would be unfair to the other parties. TWC should not be permitted 

a back door through which new matters can be introduced. Accordingly, these materials must 

be stricken from the TWC reply brief and not considered in the Presiding Officer's and the 

Commission's review of this matter. 





For the foregoing reasons, the improper and extra-record materials identified above 

and included in the TWC reply brief should be stricken and not considered. 

Dated: New York, New York 
May 10,2007 

Respectfully submitted, 

By: 
" 

~ s s i s h t  ~ener&ounsel 
4 Irving Place - Room 1820 
New York, NY 10003 
Tel: (212) 460-6677 





conEdison 
aconEaison inc. company 

Jeffmy L. Riback 
Assistant General Counsel 

May 10,2007 

VIA E-MAIL AND OVERNIGHT MAIL 

Hon. William Bouteiller 
New York State Department 
of Public Senrice 

Three Empire State Plaza 
Albany, NY 12223-1350 

Re: Case 06-T-On0 - Consolidated Edison Comoanv of New York. Inc. 

Dear Judge Bouteiller: 

Con Edison requests that it be allowed to submit this response to the reply brief 
of the New York and Presbyterian Hospital ("NYPH") dated May 8,2007. This response 
is necessary to correct a serious misstatement of law in that brief regarding the scope of 
the Commission's authority, especially because the appellate decision cited by NYPH 
involved an appeal from an unreported lower court decision, a review of which is 
necessary to an understanding of the holding of that appellate decision. 

In its reply brief, NYPH claims that the Commission has authority to intrude into 
the dispute between NYPH and Con Edison regarding the acquisition of easements Con 
Edison needs on NYPH's property for the construction of the M29 transmission line 
(NYPH reply brief at pp. 2-4). NYPH cites a decision of the Appellate Division, Third 
Department,' and a decision of the Commission2 in support of its position. But neither 
of these decisions provides that support. 

The Third Department decision in the Simonds case was on appeal from an 
wevorted order of Soecial Term of the Suoreme Court in Franklin Countv. This was a 
case in which certain property owners challenged the condemnation of their properties 
by the Power Authority of the State of New York ("PASNY") in connection with its 

- - 

1 S~monds v Pawr Authority of the State of New York, 64 A.D.2d 746,406 N.Y.S.2d 639 (Third Dept. 1978). 

2 Case 04-T-1687, Long lslund Power Authority, "Order Adopting the Terms of a Joint Proposal and Granting 
Certificate of Environmental Compatibility and Public Need," (issued and effective November 23,2005) 
("Order''). 

Consolidated Edison Company of New York. Inc. 
4 Irving Place New York NY 10003 212 460 6677 212 260 8627 fax ribackj@coned.com 





proposed construction of a 765 kV hansmission line for which it was seeking an Artide 
W certificate in Case 265293. As Special Term pointed out in its unreported decision (at 
p. 7) ,  "there is no indication that petitioners [the property owners] were 'parties' to the 
Public Service Commission's siting hearing.. . ."4 Thus, it is clear that the Commission 
played no role whatsoever in the property dispute in the Sirnonds case. 

Similarly, a review of the Commission decision cited by NYPH makes dear that 
the Commission had no role whatsoever in any property disputes in that case. See Order 
at 14. In fact, there is no indication in the Commission's opinion that there were any 
disputes at all regarding the Long Island Power Authority's ("LIPA") acquisition of 
property. What is clear is that the Commission expected LIPA to obtain the property 
rights it needed for its transmission line. Id. 

In sum, the cases cited by NYPH do not support its position. To the contrary, as 
we discussed in our reply brief, NYPH's request that the Commission intrude into 
private party negotiations regarding property rights is unprecedented and is outside the 
scope of the Commission's authority. 

Attachments 

cc: Active Party List (2/27/ 07) (via e-mail) 
H a .  Jaclyn A. Brilling v 

3 Special Term's unreported order and opinion are attached to this letter. 

4 An examination of the appearances in the Commission's opinion in Case 26529 confirms that the property 
owners were not parlies to the Commission proceeding. See 16 NY PSC 555,55658 (1976). 





A t  a Special T e r m  of t h e  S u p r e m e  
Court  of t h e  S ta te  of New Y o r k ,  
he ld  i n  and for the  C o u n t y  of 
F r a n k l i n  a t  t h e  S t .  L a w r e n c e  C o u n t y  
C o u r t h o u s e  i n  C a n t o n ,  New Y o r k ,  
on t h e  2 3 r d  day of May, 1 9 7 7 .  

PRESENT: HON. HAROLD R. SODEN 
Supreme C o u r t  Just ice  

- 
I n  the M a t t e r  of the A p p l i c a t i o n  of 
ROBERT W. S IMONDS AND BETSY E. SIMONDS: 
J E R R I S  C. MOELLER AND DORIS  D. M0Y)ELLER: 
WILLIAM HARVEY AND JACQUELINE HARVEY: 
EARL S C H n L  AND CONNIE SCHELL: JOHN 
LAUZON AND GEORGETTE LAUSON: FRANCIS 
D INEEN: JOSEPB LATULIPE AND- LUCILLE 
LATULIPE,  AND; HAROLD BARSE AND STELLA 
BARSE, 

ORDER 
F r a n k l i n  C o u n t y  

I n  the N a t u r e  of P r o h i b i t i o n ,  Index #76-638 

St. L a w r e n a e  C o u n t y  
Index # 63360 

THE POW= AUTHORITY OF WE STATE OF 
NEW YORK AND T&, DEPARlMENT OF TRRNS- 
PORTATION O F  THE STATE' OF NEW ~ R K .  

POWER AUTHORITY OF THE STATE O F  NEW YORK, 

PLAIN TIFF, 

VS. 

J E R R I S  C. MOELLER, DORIS D. MOELLER, 
GEORGETTE LAUZON, JUNE BLACK, and other 
persons u n k n o w n ,  i n t e n d i n g  t o  n a m e  a l l  ORDER 

those persons present w i t h o u t  a u t h o r i t y  F r a n k l i n  C o u n t y  

upon a r i g h t - o f - w a y  l a w f u l l y  held by t h e  Index 876-605 

P o w e r  A u t h o r i t y  of t he  S t a t e  of New Y o r k ,  
over l ands  i n  t h e  C o u n t i e s  of F rank l in  
and St. L a w r e n c e ,  t o  be used for t h e  
proposed construct ion of electrical 
t r a n s m i s s i o n  l i n e s ,  

DEFENDANTS. 



SODEN, J. Upon r e a d i n g a n d  f i l i n g  a n o r d e r  to 

Show Cause d a t e d  October  1 3 ,  1976, t o g e t h e r  w i t h  the p e t i t i o n  

i n  t h e  f i r s t  e n t i t l e d  a c t i o n ,  du ly  v e r i f i e d  October  9,  1976, 

t h e  A f f i d a v i t  of Al len  E. McAllester, E s q . ,  d u l y  sworn to 

October 26, 1976, t h e  Af f i rma t ion  of Mahlon T. Clements, Esq., 

dated October  25, 1976,  t h e  A f f i d a v i t  of Mahlon T. Clements,  

Esq., d u l y  sworn to October 1 2 ,  1976, i n  s u p p o r t  t h e r e o f ,  

and t h e  Notice of k t i o n  to Dismiss o n  b e h a l f  o f  t h e  Department 

o f   rans sport at ion of t h e  S t a t e  o f  New York, d a t e d  October  27, 

1976, t h e  affidavit  of Thomas Mead'santoro, Esq., A s s i s t a n t  

Attorney General, d u l y  sworn to October  22, 1976,  i n  s u p p o r t  

t h e r e o f ,  and t h e  Notice of Motion of t h e  Power A u t h o r i t y  o f  

t h e  S t a t e  of N e w  York, d a t e d  October  19. 1976, the Af f i rma t ion  

of S m t t  B. L i l l y ,  Bq., unda ted ,  - i n  suppor t  t h e r e o f ,  and a f t e r  

hea r ing  The Clements ~ i - k n ,  P e t e r  B. Lekki, Esq. , and A l l e n  E. 

McAllester, Esq., o f  Counsel ,  i n  s u p p o r t  of  t h q  m t i o n  f o r  a 

p re l imina ry  i n j u n c t i o n  and i n  o p p o s i t i o n  ta t h e  motions t o  

d i smiss ,  a n d  a f t e r  h e a r i n g  The Power A u t h o r i t y  of  the S t a t e  of 

New York, F r a n c i s  X.  Wallace ,  Esq. and David Demarest, Esq.,  
, 

o f  counsel ,  i n  o p p o s i t i o n  t h e r e t o  and i n  s u p p o r t  o f  t h e  motion 

to dismiss ,  and a f t e r  h e a r i n g  t h e  Attorney ~enee'jcal-'of t h e  

S t a t e  o f  New York, Thomas Mead San tom,  Esq., A s s i s t a n t  

Attorney Genera l ,  i n  o p p o s i t i o n  t o  t h e  motion for a p r e l i m i n a r y  

i n j u n c t i o n  and i n  s u p p o r t  o f  t h e  motion to d i s m i s s ,  and 

Upon r e a d i n g  a n d  f i l i n g  a n  Order to Show Cause, 

da ted  May 1 6 ,  1977,  f o r  a motion p e r m i t t i n g  f i l i n g  o f  a supple-  



mental  p e t i t i o n  and f o r  a prel iminary i n j u n c t i o n  and o t h e r  reli 

i n  t h e  f i r s t  above e n t i t l e d  ac t ion ,  and the A f f i d a v i t  of  14ahlo 

T. Clements, Esq.,  i n  suppor t  thereof ,  and t h e  Supplemental 

P e t i t i o n  du ly  v e r i f i e d  May 19, 1977, and upon an Affirmation 

of David D e m a r e s t ,  Esq., undated, i n  suppor t  o f  an app l i ca t ion  

t o  vaca t e  a temporary r e s t r a i n i n g  o r d e r  d a t e d  May 16,  1977, and 

t h e  o r d e r  o f  t h i s  hurt da ted  h y  16 ,  1977, vacat ing s a i d  o rde r  

and the matter having come on  to be heard  f o r  argument before 

t h i s  Court on May 23, 1977,. and aft& h e a r i n g  &ahLon T. Clement 

Esq., i n  suppor t  of  t h e  a p p l i c a t i o n ,  and the Power Authori ty 

of t h e  S t a t e  o f  ~ e w  York, John R. Davison, Esq., and David 

Demarest., Esq., o f  counsel ,  i n  o p p o s i t i o n  t h e r e o f ,  and due 

d e l i b e r a t i o n  having been had, and t h e  c o u r t  having made and 

f i l e d  a w r i t t e n  Memorandum o f  ~ e c i s i o n  da t ed  ~ u l y  5, 1977, and 

also: 

Upon r eaa ing  and ' f i l i n g  .an Order to  ~ h b w  Cause, dated 
. - 

May 1 6 ,  1977, d i r e c t i n g  the. p l a i n t i f f  i n  t i e  second a b v e  e n t i t  

a c t i o n ,  t h e  Power Px tho r i t y  o f  t h e  S t a t e  of New York, t o  show 

cause why an Order should n o t  be  i s sued  v a c a t i n g  and s e t t i n g  

a s i d e  an Order g ran t ing  a p re l iminary  i n j u n c t i o n  previously 

i s sued  by thcs  Court  on December 8, 1976, and dismissing t h e  

under lying a c t i o n  f o r  a permanent i n j u n c t i o n ,  and upon t h e  

a f f i d a v i t  o f  Stephen J. Eas te r ,  Esq., d u l y  sworn t o  May 17, 197 

i n  suppor t  t h e r e o f ,  and t h e  Aff i rmat ion  o f  David Demarest, Esq. 

dated May 23, 1977, i n  oppos i t i on  t h e r e t o ,  and t h e  matter  havin 

com'e on f o r  argument b e f o r e  t h i s  Court  o n  May 23, 1977, and 

a f t e r  hearing William D. Webs,  P.C., Stephen J. Easter ,  Esq., 



of counsel,  i n  support  t he reo f ,  and t h e  Power Authority of  the 

S t a t e  o f  N e w  York, John R. ~ a v i s o n ,  Esq., and David Dmares t ,  

Esq., o f  counsel,  i n  oppos i t ion  the re to ,  and due de l ibera t ion  

having been had thereon, and the  Court  having rendered a w r i t t e n  

Memorandum of Decision, dated J u l y  5, 1977, now therefore ,  it is 

hereby 

. 1. ORDERED t h a t  t h e  Court has  ju r i sd i c t ion  over t h i s  

proceeding and t h e  P e t i t i o n  and Suppleme~ital Pe t i t i on  have been 

properky served and timely a l l e g e  a cause of act ion e i t h e r  i n  

t h e  na ture  of a c i t i z e n s / t a x p a y e r  a c t i o n  f o r  dec la ra tory  and 

equ i t ab le  r e l i e f  o r  pure ly  d e c l a r a t d r y  judgement causes of 

ac t ion ,  and it i s  f u r t h e r ,  

2. ORDERED t h a t  t h e  a p p l i c a t i o n  of t h e  Pe t i t ioners .  

he re in  i n  t h e  first above & t i t l e d  actioli  for  a preliminary 

in junc t ion  is hereby gran ted  and t h e  defendant, P o w e r  Authority 

o f  t h e  ~ & t e  o f  ~ e w  York, i ts agerits,  employees and ass igns  

a r e  hereby p re l imina r i ly  enjoined £corn continuing f u r t h e r  s i t e  

prepa;ation f o r  the  765 k i l o v o l t  t ransmission l i n e  u n t i l  such 

t ime a s  a c e r t i f i c a t e  reviewable pursuant to Public Service  Law, 

Sec t ion  128, and an a p p l i c a t i o n  pursuanb t o  Public Serv ice  Law, 

A r t i c l e  V I I ,  a r e  granted,  and t h e  appl ica t ions  o f  t h e  pe t i t i one r !  

P l a i n t i f f s  i n  the f i r s t  above enti t1,ed action for  all f u r t h e r  

r e l i e f  a r e  hereby i n  a l l  r e spec t s ,  denied, and it is f u r t h e r ,  

3. ORDERED, t h a t  Pe t i t i one r /P la inh i f f s  i n  t h e  f i r s t  

above e n t i t l e d  a c t i o n  a r e  to g ive  an undertaking f o r  c o s t s  and 

disbursements i n  t h e  amount o f  Two Thousand Five Rundred and 

no/lOO Dollars ($2,500.00). and it is fu r the r  



I 
4.  ORDERED t h a t  t h e  motion o f  t h e  Defendant/Responde 

in  the  first above e n t i t l e d  ac t ion ,  The Department of Transpor- 

t a t ion  of  t h e  S t a t e  o f  New York, to  dismiss  t h e  p e t i t i o n s /  

complaints as a g a i n s t  it, is, i n  a l l  respec ts ,  granted, and 

it is f u r t h e r  

5. ORDERED, t h a t  t h e  motion of the Defendant/Respondl 

i n  t h e  first above e n t i t l e d  act ion,  Ehe Power Authority of t h e  

State  of New York, t o  d i smis s  the peti t i&s/complaints he re in ,  

is, in a l l  respects, gran ted ,  except a s  t o  t h a t  cause o f  a c t i o n  

contained i n  paragraph twenty-nine o f  t h e  Supplemental P e t i t i o n  

dated May 13, 1977, and t h e  cause o f  ac t ion  t h a t  t h e  determin- 

at ion of  n e c e s s i t y  by Power a u t h o r i t y  of t h e  S t a t e  of New 

York is s o  a r b i t r a r y  and cap r i c ious  and unreasonable t h a t  t h e  

taking o f  easements is  not f o r  a l e g i t h t e  pub l i c  purpose 

and is t h e r e f o r e  i l l e g a l  or  uncons t i tu t iona l ,  and it i s  f u r t h e r  

6. ORDERED that t h e  r o t i o n  of the Power Authority of 

the  S t a t e  o f  New York to  d ismiss  t h e  Supplemental P e t i t i o n  o f  tJ 

p l a i n t i f f s / p e t i t i o n e r s  is gran ted  a s  to t h e  cause of a c t i o n  

a l leg ing  t h a t  t h e  e n t r y  and appropria t ion by PASNY v i o l a t e  

due process  of l a w  and as to t h e  cause of ac t ion  a l l e g i n g  t h a t  

PASNY and t h e  Department o f  Transporta t ion o f  t h e  S t a t e  of N e w  

York a c t e d  i n  excess  o f  t h e i r  a u t h o r i t y ,  and i n  a l l  o t h e r  

respec ts  i t  is denied,  and it is  f u r t h e r  

7 .  ORDERED t h a t  t h e  motions o f  t h e  defendants i n  t h e  

second above e n b i t l e d  a c t i o n ,  a r e ,  i n  a l l  r e spec t s ,  denied 

and it is f u r t h e r  



8 .  ORDERED t h a t  i n  accordance with CPLR Sec t ion  

5519 ( a )  (1) t h i s  Order w i l l  be  automatically stayed upon 

t h e  due and t imely s e r v i c e  of a Notice o f  Appeal by any party ,  

and it is  further 

9 .  ORDERFD that  a l l  of the  B r e g o i n g  i s  without 

costs to any party.  

Dated: Lake Placid ,  N . Y .  

- .5 
Just  ice Supreme Court 

ENTER: 

i HEREBY CERTIFY THAT THE DOCUMENT TO WHICH 
THIS CERTIFICATION IS ATTACHE3 12 A TRUE AND 
COMPLETE COPY OF TI:: >:; Z;;.ihL DOCUMENT FILS9 

A N  THE 3.'>.:;.: C,': T:.iE CL.!-!: 3.: 'i 'd  c;\I\JNN ., 
4 x J A : ~ w  riir 8 9 .  w.r or . & ~ . 1 ~ . 1  

THAT I HAVZ CCMFMFD THE SAME ?'l: ;. i I ,Z OZGINAL 
. . AND POUND lT 1'0 BE SUCH: THRT I ,?.r: >.'i': .:':.:-i; 

AT LAW ADIITTED TO IIRACTiCE !N ' i ' , ;L  i . i .  .% 'B I: 
THE STATE OF NEW YORK AND I %A:i3 Ttii-i ...... 
TlFIC4TION PURSUANT TO SECTiON 2105 01 7.4- C:,::. 

b - .  



STATE OF NEW YORK I 

SUPWME COURT COUNTY OF FRANKLIN 2 I 
I n  the  Matter of the A p p l i c a t i o n  of ..,-. .. ..., . 

'3' ?;;'. 
ROBERT W. SIMONDS and BETSY E. SIMONDS; , , r.,.;...,. , .. -. 

J E R R I S  C. MOELLER a n d D O R I S  D. MOELLER; r , . . . ,. - ,, .:J'.+,?iS, .. .. .;< "; 

WILLIAM HRRVEY and JACQUELINE HARVEY; I -. , . :.! ., 
EARL SCHELL and CONNIE SCHELL; i :,;, 

I . .  . JOHN LAUZON and GEORGETTE LAUZON; FRANCIS , I ; ..I ._. 
DINEEN; JOSEPH LATULIPE and LUCILLE 8 : $.+ - .. i LATULIPE; and HAROLD BARSE and STELLA 

.. * :? .Sky y , ' 
BARSE , " 

\<\. 
... > 

.I 

- .  . ..' 
I n  the N a t u r e  of Prohibi t ion 

THE POWER AUTRORITY OF THE STATE OF NEW YORK 

a n d  

THE DEPARTMENT OF TRANSPORTATION OF THE 
STATE OF NEW YORX. 

POWER AUTHORITY OF TRE STATE OF NEW YO=, 

P l a i n t i f f  
- V S  - 

J E R R I S  C. MOELLER, DORIS MOEILER, GEORGETPE 
LAUZON, JUNE BLACK a n d  other persons u n k n o w n ,  
intending to  make a l l  those persons p r e s e n t  
w i t h o u t  a u t h o r i t y  u p o n  t he  r i g h t - o f - w a y  l a w -  
f u l l y  held by the Power A u t h o r i t y  of the State  
of New York over lands i n  t h e  C o u n t i e s  of 
F r a n k l i n  and S t .  L a w r e n c e ,  t o  be used for t h e  
proposed cons t ruc t ion  of electrical trans- 
m i s s i o n  l i n e s ,  

D e f e n d a n t s  

SPECIAL TERMS: Supreme Court C h a m b e r s  
Lake  Placid, New Y o r k  
O c t o b e r  2 7 ,  1976 

St. L a w r e n c e  C o u n t y  C o u r t h o u s e  
C a n t o r . ,  New Y o r k  
May 2 3 ,  1977 



APPEARANCES: THE CLEblENTS FIRM 
A t t o r n e y s  i n  b e h a l f  of petit ioners:  
ROBERT W. & BETSY E.  SIMONDS; 
JERRIS  C. MOELLER; WILLIAM & JACQUELINE 
HARVEY; EARL & CONNIE SCHELL; JOHN 6 
GEORGETTE LAUZON; FRANCIS DINEEN; 
JOSEPH & LUCILLE LATULIPE; and 
HAROLD & STELLA BARSE; 
2 Judson Street 
C a n t o n ,  New York 

By: MAHLOR T.  CIBMENTS, ESQ., 
Of  C o u n s e l .  

MANnING and DEMAREST 
A t t o r n e y s  for T h e  P o w e r  A u t h o r i t y  of 
T h e  State of New Y o r k  
4 3  Market Street 
P o t s d a m ,  New Y o r k  

By: DAVID DEMAREST, ESQ., 
Of  C o u n s e l .  

JOHN R. DAVISON, ESQ. 
A t t o r n e y  for  T h e  P o w e r  A u t h o r i t y  of 
T h e  S t a t e  of New Y o r k  
1 0  C o l u m b u s  C i r c l e  
New Y o r k ,  N .  Y. 

WILLIAM D. KREBS, ESQ. 
A t t o r n e y  f o r  D e f e n d a n t s :  
JERRIS  C. & DORIS D. MOELLER, 
GEORGETTE LAUZON and JUNE BLACK 
9 M a r k e t  Street 
P o t s d a m ,  New Y o r k  

By: STBPHEN J. E%'l'ER, E S P . ,  
Of  C o u n s e l .  

HON. LOUIS J. LEFXOWITZ 
A t t o r n e y  G e n e r a l  
A t t o r n e y  for  R e s p o n d e n t ,  
New York S t a t e  D e p a r t m e n t  of T r a n s p o r t a t i o n  
The C a p i t o l  
A l b a n y ,  New Y o r k  

By: THOMAS MEAD SANTORO, ESQ., 
Of C o u n s e l .  



SODEN, J. In the first proceeding commenced 

in October, 1976, pursuant to CPLR, Article 78, the petitioners 

are property owners over whose lands respondents condemned ease- 1 
1 

men- for a 765 kilovolt power line. Such appropriations (High- f 
way Law, Section 30, and Public Authorities Law, Section 1007 1 
(lo)), were completed no later than mid-August, $976. Petitioners, ! 
in their "supplemental petitionn, which is permitted and deemed f 

I 
1 interposed (CPLR, Section 103(~1, Section 3025(b1) 1 r m e s t  ? 

I 
the following relief: 

1. Enter an Order enjoining Respondent 
Power Authority of the State of New York or its 
agents £ran taking any further action to prepare 
for or begin construction of the proposed 765 
thousand volt transmission facilities until it has 
a Certificate of Environmental Compatibility and 
Public N e d  frcm the Public Service Cmission of 
the State of New York as required by 8121 of the 
Public Service Law (hereinafter "the paragraph 29 
cause of actionN; see Supplemental Petition, 
paragraph 29 and Matter of UPSET v. Public Service 
Commission and Power Authority of the State of New 
York, 57 A.D. 2d 208 (3rd Dept., 5/5/77)). 

2. Enter an Order enjoining the 
Respondents Power Authority of the State of New 
York and Department of Transportation of the 
State of New York or its agents from taking any 
further action in attempting to acquire an ease 
ment across Petitioners' land in the State of 
New York until PASNY has an enforceable contract 
for importation of power from the Province of 
Quebec. 

3. Enter an Order declaring that no 
easement across the Petitioners' land for the con- 
struction of the 765 thousand volt transmission 
facilities has been vested in the State of New York. 

4. Such further relief as the Court 
shall deem appropriate. 



Respondents moved t o  dismiss. The pa r t i e s  were 

heard a t  Supreme Court Chambers i n  Lake P lac id ,  New York, on 

October 27, 1976. Decision was reserved pending the  decision 

of the Appellate Division m i r d  Department i n  t he  Matter of 

UPSET, Inc.. supra. A copy of t h i s  decis ion is  s e t  f o r t h  as 

Appendix A. 

On May 16, 1977, p e t i t i o n e r s  sought, and t h i s  

cour t  granted,  an order t o  show cause with a temporary res- 

t r a i n i n g  order or s tay  (see S t a t e  Finance Law, Section 123-e-2; 

CPLR, Section 7805) r e s t r a in ing  respondents froan fur ther  c lear -  

ing,  construct ing or condemning. This  order a l s o  cons t i tu ted  

a no t ice  of motion t o  amend (CPLR, Section 402, Section 2215(df, 

7804(6)) and f o r  a preliminary injunction.  

I n  the  second e n t i t l e d  matter, commenced on 

December 3, 1976, p l a i n t i f f  Pmer  Authority of the S t a t e  of 

New York (PASNY) sought t o  enjoin  defendants and other p a r t i e s  

from i n t e r f e r i n g  with s i t e  preparation and erec t ion  of support 

s t ruc tu re s  and conductors f o r  t h e  765 k i l w o l t  power l i ne .  

This cour t  granted a preliminary in junct ion on December 8 ,  

1976. This cou r t  granted an order t o  show cause t o  vacate 

t h i s  preliminary injunction (CPLR, Section 6314) and t o  dismiss 

PASNY'S complaint on May 18, 1977. 

A l l  p a r t i e s  appeared and argued on May 23 ,  1977 

a t  Canton, New York. The matter was f i n a l l y  submitted on 

June 24,  1977.  



P e t i t i o n e r s  argue: 

1. PASNY'S Ju ly  11, 1973 reso lu t ion  
determining publ ic  need (Public Authority Law, 
Sect ion 1005-07, Public Service Law, Section 
126-1-9) was: (a)  quasi j ud ic i a l ;  (b) unreasonable, 
a r b i t r a r y  and capr ic ious  and without l e g a l  e f f e c t ;  
(c )  w a s  no t  binding on t h e  p e t i t i o n e r s  u n t i l  Ju ly  
and August, 1976; 

2. The attempted taking of easements 
by respondents is  i n  excess of t h e i r  l ega l  au thor i ty  
( P u b l ~ c  Au thor i t i e s  Law, Sections 1000 th ru  1017, 
Highway Law, Section 3 0 ) ,  not f o r  a public purpose, 
and v i o l a t e s  A r t i c l e  I ,  Section 6 of the New York 
Cons t i tu t ion  and t h e  Fourteenth Amendment of the 
United S t a t e s  Const i tu t ion:  

3. PA= is i n  v i o l a t i o n  of Public 
Setvice  Law, Section 121; 

4. The i l l e g a l  c l ea r ing  and construct ion 
is causing specif ied i r r epa rab le  harm; 

5. Assuming the c o u r t  continues t h e  
s t a y ,  then  only a  nominal undertaking be required; 
and 

6. The cour t  should t r e a t  the  order 
to show cause and motion f o r  a  preliminary injunction 
as a motion f o r  sununary judgment and gran t  a  f i n a l  
judgment . 

Defendants, i n  No. 2 ,  argue i n  e f f ec t :  

According t o  t h e  Appellate Division's  
May 5 ,  1977 decis ion,  p l a i n t i f f  PASNY does not 
have a f i n a l  " c e r t i f i c a t e  fo r  the  constructionn 
and "operat ion of a  major u t i l i t y  transmission 
f a c i l i t y "  (Publlc Service Law, Section 126-1 ,  121-1)  
and p l a i n t i f f  PASNY's appl icat ion f o r  such a c e r t i -  
f i c a t e  has not been granted. The Public Service 
Law does not permit the  granting of a  p a r t i a l  
c e r t i f i c a t e  but  only a f i n a l  c e r t i f i c a t e  i n  which 
the  Publ ic  Service Commission may condit ion,  limit, 
and modify the  appl icat ion.  Without such a c e r t i f i -  
ca t e ,  p l a i n t i f f  and i ts agents a r e  unlawfully upon 
defendants '  and o thers '  lands preparing the  s i t e  
and c o n s t ~ c t i n q  supports. Therefore, it would not 
be i l l e g a l  or unreasonable f o r  defendants t o  in te r -  
f e r e  with such occupancy. 



Respondent P U N Y  argues: 

1. Pe t i t i one r s  claim t h a t  the  Ju ly  11, 
1973 determination of necessi ty is  a rb i t r a ry  and 
capr ic ious  or unreasonable is tlme barred s ince  
not commenced within  four months of t he  determination 
(CPLR, Section 217)  ; 

2. The challenged a c t s  of respondents 
Power Authority and Department of Transportation are 
not j ud i c i a l  o r  quasi - judic ia l  a c t s  and accordingly 
may not be challenged by pe t i t i one r s  i n  an Ar t i c l e  
78 proceeding i n  t h e  na ture  of prohibit ion;  

3. Respondents did not  act i n  excess 
of t h e i r  author i ty  i n  acquiring easements over t h e  
pe t i t i one r s  land (see a l s o  footnote on page 2 of 
PASNY's Reply Br i e f ) .  The r i g h t s  of t he  respondents 
t o  take the  challenged a c t i o n  were i n  no way dependent 
upon any author izat ion by t h e  Public Service Commission. 

4. There are other  s imi la r  proceedings 
pending. 

5 .  That the  p e t i t i o n  herein  f a i l s  t o  
set f o r t h  a claim f o r  r e l i e f  aga ins t  t h e  respondents. 

6. That pe t i t i one r s  a r e  estopped from 
maintaining the  within proceeding. 

7. This cour t  does not have ju r i s -  
d i c t i on  of the subject  matter of t h i s  proceeding. 

Respondent Department of Transportation argues: 

1. The p e t i t i o n  should be dismissed 
pursuant t o  CPLR Rule 3211(a) (2), ( 5 ) .  (7) and ( 8 ) ;  

2 .  The S t a t e  is  not a necessary or 
proper party. 

DECISION 

I n i t i a l l y ,  s ince  t h e  cour t  has ju r i sd ic t ion  

over a l l  pa r t i e s ,  it considers t he  pe t i t ion  and supplemental 

p e t i t i o n  a s  timely a l leging e i t h e r  c i t i zen - t a~paye r  ac t ions  

f o r  declara tory and equi table  r e l i e f  or a s  a l leging purely 



d e c l a r a t o r y  judgment causes  of a c t i o n  (CPLR. Sec t ions  1 0 3 ( c ) ,  

3001, and 3017; S t a t e  Finance Law, Article 7-a; Boryszewski v. 

Brydges, 37 NY 2d 361, 372 W S  2d 6 2 3  (1975). Furthermore, 

s i n c e  t h e  supplemental p e t i t i o n  was served on PASNY and PASNY 

v igorous ly  opposed t h e  paragraph 29 cause  of  a c t i o n ,  no 

p r e j u d i c e  r e s u l t s  i f  t h e  c o u r t  deems such p lead ings  in te rposed  

p r i o r  t o  g r a n t i n g  l eave  t o  amen8 (CPLR, S e c t i o n  2001, S e c t i o n  

3026). 

T h i s  court h a s  s u b j e c t  m a t t e r  j u r i s d i c t i o n  f o r  

the paragraph 29 cause  of  a c t i o n  pursuan t  t o  t h e  f i n a l  "except  

c l ause"  i n  P u b l ~ c  S e r v i c e  Law, S e c t i o n  129. While there is  

no i n d i c a t i o n  t h a t  p e t i t i o n e r s  w e r e  " p a r t i e s "  t o  the Pub l i c  

Se rv ice  Canmission's s i t i n g  hear ing  and t h u s  may not  be 

"aggrieved p a r t i e s "  under Pub l i c  S e r v i c e  Law, Sect ion  128, 

'they are, n e v e r t h e l e s s ,  proper  p a r t i e s  t o  e n f o r c e  compliance 

w i t h  Pub l i c  S e r v i c e  Law, A r t i c l e  V I I  t h r u  P u b l i c  Se rv ice  Law, 

Sec t ion  129. 

Furthermore, assuming arguendo, that the P u b l i c  

Se rv ice  Commission is  a necessary p a r t y  t h a t  h a s  n o t  been 

joined (CPLR, S e c t i o n  1001),  such argument was n o t  i n i t i a l l y  

r a i s e d  i n  t h e  motion t o  d i smiss  by PASNY. While such grounds 

f o r  d i smissa l  a r e  a v a i l a b l e  t o  PASNY a t  any t ime (CPLR 3 2 1 1 ( e ) ) ,  

t h i s  c o u r t  w i l l  allow t h e  a c t i o n  t o  proceed wi thout  t h e  Pub l i c  

S e r v i c e  Commission beinq made a p a r t y .  The c o u r t  h a s  cons idered  

those f a c t o r s  o u t l i n e d  in CPLR, Sec t ion  1001-(b)-1 t h r u  5. 

The i s s u e  he re  1s one of law on ly .  J u s t i c e  
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H e r l i h y ' s  op in ion  (Matter of UPSET, supra ,  a t  page 2111, s t a t e s :  

"As w e  c o n s t r u e  t h e  o rde r  of June 30, 1976, t h e  order  is n o t  

f i n a l  and t h u s  is n o t  an o rde r  g r a n t i n g  t h e  app l i ca t ion .  

It is a  f i n a l  o r d e r  which i s  t h e  c e r t i f i c a t e  of environmental 

c o m p a t i b i l i t y  and pub l i c  need r e f e r r e d  t o  i n  s e c t i o n  121 of 

the Pub l i c  S e r v l c e  Law and which would be reviewable pursuant  

t o  s e c t i o n  128 . "  

Without  a  ng ran ted  a p p l i c a t i o n " ,  PASNY c l e a r l y  

does n o t  have t h e  " c e r t i f i c a t e "  r e q u i r e d  " t o  commence t h e  

p r e p a r a t i o n  of t h e  s i te  f o r  c o n s t r u c t i o n  of a major u t i l i t y  

t r ansmiss ion  f a c i l i t y  . . ." (Pub l i c  S e r v i c e  Law, Sect ion  121) . 
A prel l rninary i n j u n c t i o n  i s  granted  r e s t r a i n i n g  

defendant  PASNY, i ts  agen t s ,  employees and a s s i g n s  from 

continuing f u r t h e r  s i te  p r e p a r a t i o n  f o r  t h e  765 KV l i n e  u n t i l  

a  c e r t i f i c a t e  reviewable pu r suan t  to  Publ ic  Se rv ice  Law, 

Sec t ron  128, and an a p p l ~ c a t l o n  pursuant  t o  Publ ic  Se rv ice  

Law, A r t i c l e  VII, a r e  g ran ted .  P e t i t i o n e r s / p l a i n t i f f s  a r e  

o rde red  t o  g i v e  a n  undertaking f o r  c o s t s  and disbursements  i n  

t h e  amount of Twenty Five  Hundred ($2500.00) Dol la r s  ( S t a t e  

F inance  Law, S e c t i o n s  123-d, 123-e-2). 

The essence  of t h e  remainder oE both  p e t i t i o n s  

is t h a t  p r i v a t e  proper ty  nas  not  been taken f o r  a  pub l i c  use  

o r  purpose and t h a t  t h e  f lnd ing  of need f o r  t h e  takrng was 

a r b i t r a r y  and c a p r i c i o u s  o r  unreasonable.  Such a l l e g a t i o n s  are 

j u s t x i a b l e  and ques t ion  whether t h e  tak ing  is  a  violation of 

constitutional limitations (N.Y. Constitution, A r t .  I ,  Sec t ion  
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7; F i f t h  Avenue Coach Lines v. C i t y  of N. Y . ,  11 NY 26 342, 

349-50; 229 NYS 2d 400, 405-406 (1962);  County of Orange v. 

P u b l i c  S e r v i c e  Cammissron, 39 A.D. 2d 311, 319, 334 NYS 26 434, 

442 (2nd Dept., 1972) ,  a f f d .  31  NY 2d 843, 340 NYS 2d 161  (1972) ; 

Yonkers Community Development Agency v. Morris, 37 NY 2d 478, 

373 NYS 2d 112 (1975);  Hallock v. S t a t e ,  39 A.D. 2d 172,  174, 

332 N Y S  26 7 6 2 ,  765 (3rd Dept., 19721, a f f d .  32 NY 2d 599, 

347 NYS 2d 60 (1973); Amsterdam Urban Renewal Agency v. Bohlke, 

40 A.D. 26 736. 336 NYS 2d 725 (3rd  Dept., 1972);  B o t t i l Z o  v. 

S t a t e ,  53 A.D. 2d 975, 386 NYS 2d 475 (3rd Dept. ,  1 9 7 6 ) ) .  

L i b e r a l l y  c o n s t r u i n g  t h e  p e t i t i o n s / e m p l a i n t g  

and deeming them t o  a l l e g e  whatever can be reasonably  impl ied  

£ran t h e i r  f a c t u a l  s t a t emen t s ,  the court must d e c i d e  "whether 

a proper  case is  presented  f o r  invoking j u r i s d i c t i o n  of t h e  

c o u r t  t o  m a k e  a d e c l a r a t o r y  judgment (see e.g.: Ballock v. 

S t a t e ,  supra ,  39 A.D. 2d 174,  332 NYS 2d 764). The court 

has  a l s o  cons idered  o t h e r  "suppor t ing  proof" (CPLR, Rule 

3211(c)  and 3212(b) ) submitted by both p a r t i e s .  

The c o u r t  i s  aware t h a t  t h e  q u e s t i o n  of "necess i ty"  

f o r  a t a k i n g  is  o r d ~ n a r r l y  n o t  a justiciable q u e s t i o n  i n  t h e  

absence of a s t a t u t e  s o  provid ing  (19 NY J u r . ,  Eminent Domain, 

Sec. 60; no te  a l s o  Publrc  S e r v i c e  Law, Sec t ion  126-1-(9) ) .  

However, t h e  p e t i t i o n s / c o m p l a i n t s ,  t oge the r  wi th  a l l  supporting 

proof dncluding E x h i b l t s  63 and 63  A submit ted by PASNY to 

t h e  Canadian Nat lonal  Energy Board) ,  s t a t e  a cause of a c t i o n  

t h a t  is a recognized exception t o  t h i s  g e n e r a l  r u l e :  v i z .  

was t h e  de terminat ion  of n e c e s s i t y  s o  arbitrary and c a p r i c i o u s ,  
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unreasonable, in bad faith, corrupt, or palpably irrational 

that the taking cannot be held to be for a legitimate public 

purpose? (Fifth Ave. Coach Lines, supra, 11 NY 2d 349-350, 

229 NYS 2d 405-406; County of Orange, supra, 39 A.D. 26 311, 

318-320, 334 MYS 2d 434, 441-443, and cases cited therein). 

Petitioners/plaintifis are clearly not entitled 

to any other injunctive relief concerning defendants appro- 

priation of easements or declaratory relief concerning the 

"vesting" of the easements at this stage of the action. 

First, PASNY's determination of need is entitled 

to the mesumption of regularity and constitutionality. Second, 

the allegations that PASNY's entry and appropriation, pursuant 

to Highway Law, Section 30, violate due process because of 

lack of prior notice are dismissed (Fifth Ave. Coach Lines, 

supra, 11 NY 2d 348, 229 NYS 2d 404, County of Qrange, supra, 

39 A.D. 2d 318, 334 NYS 2d 441; CPLR, Section 3211(a) (7) ) .  
a 

Third, the allegations, that PASNY and the Depart- 

ment of Transportation acted in excess of their authority by 

acquiring the easements before PASNY's application has beer) 

granted, are likwlse dismissed. Thrs transmission line pro- 

Iect 1s an authorized profeet within the broad grant of powers 

in Public Authorities Law, Sections 1000 thru 1015, or by 

necessary implication from this grant. PASNY has the option 

of "taking" real property pursuant to Condemnation Law, Section 

4, or Highway Law, Section 30 (Public Authorities Law, Section 

1007). Here, it has chosen the latter method. Thus Section 
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4-3-b. of the Condemnation Law is inapplicable, and there is 

no requirement that PASPlY obtain a final certificate pursuant 

to Public Service Law, Art. VII before appropriation. 

Lastly, following recognized principles of 

statutory construction (McKinney's Statutes, Sectlons 221-240), 

the court holds that the Public Service Law, Section 121-1 ("no 

person shall . . . commence the preparation of the site . . .") 

does not prohibit appropriation prior to obtaining the certi- 

ficate pursuant to Public Service Law, Section121 . The 

construction requested would be contrary to the legislative 

intent expressed in Public Authorities Law, Section 1007, 

sub. 10 and Public Service Law, Section 126-1.-g. Moreover, 

petitioners/plaintiffs and others similarly situated are not 

without relief should the takings ultimately be declared illegal. 

In sum, other than the paragraph 29 cause of action, 

only FI cause of action that the determination of necessity by 

PASNY is so arbitrary and capricious and unreasonable that the 

taking of easements is not for a legitimate public p w ~ a e  and 

1s therefore illegal or unconstitutional has been stated. Such 

a cause of action survlves dismissal primarily on the basis of 

conflicting "cost dataw contained in Exhibits 63 and 63-a 

(Appendix B) submitted by PASNY to the Canadian National Energy 

Board. Assuming arguendo, this court has the power to grant 

summary judgment on this cause of action at this stage, it would 

hold that there are questions of fact precluding summary judg- 

ment. 
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The petl t ions/complaints  a r e  dismissed a s  against  

the Department of Transportation (CPLR 3211 (a )  (10) ) . 
Defendants' motions, i n  ac t ion  No. 2 above, t o  

vacate t h i s  sou r t ' s  December 8 ,  1976 preliminary injunction 

and t o  dismiss a r e  denied. After orders  pursuant t o  t h i s  

memorandum decision are entered and, assuming PASNY serves a 

not ice  of appeal,  t h i s  court's judgment or order  is subject  

t o  an automatic s t ay  of enforcement (CPLR, Section 5519(a)-1). 

PASNY would then be wi thin  i ts  r i g h t s  t~ continue site pre- 

parat ion (See DeLury v. City of New York, 48 A.D. 26 405, 

370 NYS 2d 600 (1st Dept., 1975)).  Defendants, i n  No. 2 ,  

and i ~ e t i t i o n e r s / p l a i n t i f f s  would not  be within t h e i r  r i g h t s  

t o  obst ruct  PASNY even i f  this cou r t  granted a permanent 

in junct ion against  PASNY. 

I n  conclusion, the  controversy over this power 

l i n e  has been continuous and unabating. There a r e  j u s t i c i ab l e  

questions involved. Charges and countercharges have been 

exchanged by these p a r t i e s  i n  t he  press  and broadcast media. 

P e t i t i o n e r s / p l a i n t i f f s  have assumed the  heavy burden of 

es tab  l i sh ing  tha t  PASNY's determination of need was i n  "bad 

f a i t h H  o r  "palpably i r r a t i o n a l " .  I n  t h i s  c o u r t ' s  opinion, 

they should have t h e i r  day i n  cour t .  Similar ly ,  respondents/ 

defendants should have t h e i r  day i n  cour t  i n  the face of such 

ser ious  a l lega t ions .  

Submit order by stipulation of a l l  par t i es ,  



s e t t l e  order on notice within ten (10) days from date hereof. 

No costs are awarded. 

Dated: July 5 ,  1977 
L a k e p l a c i d ,  N. Y. 
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STATE OF NEW YORR SUPREME COUZT , 

APPELLATE DIVISIOiJ TH I RD DEPARTiiEi\'T 

I n  t h e  .Matter of UPSET, I N C .  , I 
1 
1 P e t i t i o n e r ,  I - aga ins t  - 

PUBLIC SrnVXCE COiNISSIOt! , 

Respondent, 1 
- and - I 

I 
?OWLLZ AUTHORT.TY OF TL;X STAPC OF iJGtI 1 
YORI: . 1 

1 
J 

Intervenor-Respondent. ] 

Argued, March 30, 1977. 

Before : 
IlOB. HAROLD E. KOWMAN, 

Presiding J u s t i c e .  
HON. LOUIS 14. GP3EEIBU)lT, 
HON. ROBERT G .  MAIN, 
HON. JOHIJ L. LARKIN, 
HUN. J. CLAREWCE HERLIHY, 

Associate J u s t i c e s .  

PROCEEDING pursuant t o  sec t ion  128 of the  Publ ic  Service Law t o  
review an order of  t he  Publ lc  Service Commission, doted June 30, 1976, 
which authorized cormnmcement of construction of support s t ruc tu re s  
and conductors f o r  c e r t a i n  high voltage power l i n e s .  

THE CLEIENTS FIRI.1 (Mahlon T. Clements of counsel) ,  f o r  p e t i t i o n e r ,  
2 Judson S t r e e t ,  Canton, New York 13617. 

PETER H.  SCIIIFF, f o r  respondent, Public Service Cownission. 
Empire S t a t e  Plaza,  Albany, New Yor!c 12223. 

SCOTT B. LILLY, (John R.  Davison of counsel) ,  f o r  intervenor- 
respondent, 10 Columbus C i r c l e ,  New York, New York 10019. 

OPINZON FOR DISMISSAL 



I n  September, 1973, the  Power Authori ty of the S t a t e  of New York 
(PASNY) applied f o r  a c e r t i f i c a t e  of  Environmental Compatibility and 
Public Meed, under a r t i c l e  7 of the Public Service Law, authorizing 
the  construction and operation of transmission l i n e s  t o  connect the  
f a c i l i t i e s  of t he  Quebec Rydro-Electric Commission (Hydra-Quebec) 
v~i th ce r t a in  e x i s t i n g  f a c i l i t i e s  of t h e  Power Authority and 'liagara 
~lohavik Power Corpora t ion.  Spec i f ica l ly  PASNY proposes t o  construct  
(1) a s ing le  c i r c u i t  765 k i lovol t  (kV) transmission l i n e ,  approxi- 
mately 134 miles long, t o  connect a proposed substa t ion in the  Town 
of Marcy, near Utica;  (2) a s ing le  c i r c u i t  765 W transmission l i n e ,  
approximately 21 miles long, between Massena and the  Canadian border; 
and (3) a double c i r c u i t  230 kV transmission line, approximately 
e i g h t  miles long, between the proposed Massena substat ion and the 
Moses sivitchyard. 

The appl ica t ion  l ed  t o  a long s e r i e s  of hearings commencing 
December 11, 1973 before the  Public Service  C m i s s i o n ,  and several  
reconmended decis ions  and several  orders .  Original  hearings, com- 
p le ted  February 28, 1975, dea l t  wi th  rou t ing  and land use impact of 
t he  proposed f a c i l i t i e s .  Also pending i n  1975 was an appl ica t ion  by 
Niagara Mohawk and Rochester Gas & E l e c t r i c  f o r  a s imi la r  power t rans-  
mission system in western New York. To avoid duplication,  the  PSC 
consolidated the two appl icat ions  f o r  t h e  purpose of examining the  
hea l th  and sa fe ty  ramif icat ions  of t he  proposed e l e c t r i c a l  l i ne s .  
On February 6 ,  1976, the  PSC granted a p a r t i a l  c e r t i f i c a t e  of environ- 
mental compatibil i ty and public need, authorizing PASNY t o  begin 
se l ec t ive  c lear ing  of vegetat ion t o  prepare s i t e s  and commence 
construction of access roads;  the  order  a l s o  required submission of  
an Environmental Management and Construction Plan (EMXP). On June 
30, 1976 the PSC authorized e rec t ion  of support s t ruc tures  and con- 
ductors, conceding tha t  approval of the  l i n e s  would co t  be denied. 



Subsequently, by orders dated August 30, 1976, the PSC granted the 
p a r t i e s  permission t o  present r ebu t t a l  testimony, but  denied requests  
f o r  rehearing and reconsideration of the  June 30 order.  

The order of June 30, 1976 expressly r e c i t e d  in paragraph 4 
thereof : 

Subject t o  the conditions s e t  f o r t h  i n  t h i s  
Opinion and Order, the [PASWY] * * * is  granted a 
c e r t i f i c a t e  of env5xonmental compat%bility and public 
need f o r  the  construction of (a) a new 765 kV/345 kV 
substation * * * and (b) the 765 and 230 kV t rans-  
mission f a c i l i t i e s  proposed f o r  the [ ce r t a in ]  locations * * *, 

However, a f t e r  granting the c e r t i f i c a t e  of compatibil i ty the  order i n  
paragraph 5 limits f t  t o  c lear ing  and construction only and forbids 
the ac tua l  trsnsmission of e l e c t r i c i t y ;  and, in  paragraph 6 reserves 
the r i g h t  t o  condition operation of the f a c i l i t i e s  upon various 
l imi ta t ions  r e l a t e d  t o  heal th  and safety,  including the r i g h t  t o  
l i m i t  t h e  amount of vol tage which may be transmitted. 

! 
i 
1 

The pe t i t ioner ,  UPSET, Inc. (Upstate People f o r  Safe Energy Tech- 
nology) joined the proceedings before the Public Service Conrmission 
somewhat belatedly, but was made a party to  the  ac t ion ,  By p r io r  

1 
1 

order of t h i s  court ,  a motion t o  dismiss the p e t i t i o n  based on 
UPSET'S l imited status was denied. 

i 
I 

The proceeding i s  pursuant t o  a r t i c l e  V I I  (sect ion 124) of the 
Public Service L a w  and i n  i t s  reply b r i e f  p e t i t i o n e r  s t a t e s  tha t  i t  
does not r e l y  upon a l l  of the er rors  r e c i t e d  i n  i t s  pe t i t ion  and 
frames the i ssue  a s  "procedural only". i .  

Section 126 of the Public Service Law requires  the PSC t o  render ! s 

i t s  decision "upon the record" and upon review i n  tNs court one 
ground of review as  limitcc! by subdivision 2 of sect ion 128 of the 
Public Service Law i s  "vhether the order * Jr *is * * * (d) made i n  
accordance with procedures s e t  for th  i n  this a r t i c l e  * * *". 

klhile the record es tabl i shes  that the Conmission has come t o  
f i n a l  conclusions a s  t o  the location of the f a c i l i t i e s  and the over- 
a l l  envi:onmental compatibil i ty oE f a c i l i t i e s  u t i l i z i n g  transmission 
l ines  for  750 kV, without awaiting a f i n a l  presentation to  i t  of a l l  
evidence, the record does not establ ish a basis  f o r  a review by  t h i s  



court of the subject order. 1 
Section 129 of the Public Service Law l i m i t s  our review of an 

order to  those s i tua t ions  se t  forth i n  section 128 thereof. Section 
128 provides tha t  a party must be "aggrieved" by the PSC order t o  
obtain a review. A s  we construe the order of June 30, 1976, the 
order is  not f i na l  and thus i s  not an order granting the application. 
It i s  a f i na l  order which i c  the ce r t i f i ca te  of environmental com- 
pa t i b i l i t y  and public need referred t o  i n  section 121 of the Public 
Service Law and which would be reviewable pursuant t o  section 128. 

Considering the present application far  review a s  limited by the 
pet i t ioner ,  the pe t i t ion  must be dismissed; however, i n  so doing there 
La no determination on the merits and i t  is  without prejudice ei ther  - 
t o  future proceedings t o  review a f i na l  order herein granting or 
denying the application of PASNY or t o  any proceeding which might 
nevertheless be brought within the res t r ic t ions  of section 129 of the 
Public Service Law. 

i 
The pet i t ion should be dismissed, without costs,  and without 

prejudice t o  the r igh t  of pet i t ioner  t o  seek review of any f ina l  i 
decision and/or order of the Commission or t o  seek any other re l ief  
available t o  it. 

t 
I 

I 



., . . 
.. N.E.D. 'r 

PJternative to a e b e c  Porneri f 
n 

~ssumi~g P1a-g ~e(jln~ in 1976 ~ ~ r t o ~ < ~ : ~ 7 k ~ ~  
..; ... . . , . .... 

for tile construction of alternative electrlc gen- , . 

&ting capacity in New York State which would be necessary iS Canadlan power is 
not ~urchased. At Ulis time a resonable alkrnatlve to Canadian .mwer would be 
l~nsthlation of gas turbine cnpaclty by 1980 to compnsate for the kck of Ue FOO MW 
of Canadlan power and the construction of a 1 0  ?fiV nuclew plant for service in 
1986, the earllest reasomble date at which aew nuclear capacity could be placed 
In service. 

The attached table compares the cost of &ebc p e r  pith the cost of 
power from the alternative sources for the twenty year Ue of t h e  contract based 
on tbe foJlowing ~ ~ U m p u o n s  : 

(1) 'Ibe cost of energy under the Qnebec Contract for the years 
1982-1897 wil l  be the same as that for ftlol replacbmcnt energy 
under the loterconnection Agreement, I. e., 20 parcent savings 
based on the Incremental cost of 3 bUlion XWH of ertargy In ttr? 
New York Spstem. - . . 

(2) The cost of energy wllhout the Quebec p r c h a ~ , ~  utll tbe nuckar  
plant goes into service would be the sa.me as in (1) without t@ 
twenty parcent savhgs. 

(3) When the hkclear Plant begins service energy from_ that plant . . 
would be used in lieu of Qebec energy. 

(4') &tween lS80 and 1985 the cost of capacity without the Quebec 
' p o c ~ e r  consists of b flxed charges for 944 MW of gas turbLne 

capaclty W a l l e d  in 1980 and amortized over a 25 gear period. 

(5) Betnreen 1986 and 1997 the cost of capcity wlthout Qebsc power 
conslsts of the fixed c'narges for a 1 0 3  M V  nucleer plant Ln- 
stallgd in 1986 less five-tcpelfths of tb?j dtfference between such 
chaxyzs and the charges for 944 hr;W of gas turbine caplclty 
Installed in 1986. 

'Ihs capital w s t  aI a nuclear plant can be thcxaght of RS hriag two comprents.  
The first hi that portion of the cost which provides the to serve load at t k  time 
of the pak system demand,which should be no gr~ater than the cost of the gas turbines 
whlch would be used if meeting peak loads was the only objective. I h s  second comw- 
nent is the additional cost which makes available law cost energy during all hours of 
the year in which the nuclear p h t  is in operation. ?be flrst componnt shoald properly 
bs charged to ths Quebec p m e r  alternatiw s h e  Qobec pmer would be available at 
the time of the ptak load Ln New York Cnlp sewn-twelfths of tbe second component 
&odd be charged to the Q u e h c  pmer alternative since f b n  Quebec energy would 
only be anlhble durlng seven months each year. 

.3 \i > 4 APPENDIX B 
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wmand charges for @ebr;c power are as specifled in Contract. 

. . mrgp Charge for Quebec Rarer: 

a. b e r g  Clnrge for Q~ebec p e r  is based on the Contrnct price for the 
perlcd 1978-1981 and on 8% oi the cost of energy from the mix of gen- 
eration o u W d  in Exhibit 35 (25% gas turbines, 3% s t e m  paklng and 
458 base load). The 80% price is provided for in t k  Interco~aactlon 
Agreeinent. 

b. Oil  price for h b  York 8ate Generation is based on current posted price 
for oil at about $12.70 per k r e L  Escalation of 5% per gear was' assumed. 

c. Composite heat rate of 12, K O  BTU/KQJEi aas essun;od for 1978 and it 
was assumed to Lmprove by .58 per year through 1997. 

d. Aeat cuntent uf oil assumed to b 6 m U o n  BTU per barrel. 

e. Energy costs based on NI 3 . 0 , ~  I@ IZWS per yew. 

U. Cost of Transmission of Qaebec p e r  is based on cost of 765 W project presentea 
in Exhibit 34. 0 & M charges are esabted at 855 p r  year to 1980 and 556 thereaffer. 

V. WheelLng Charges are assumed to be $. 95 per KW-rn& as presenied in mibit 34. 

7. Transmission losses as smed  to be 6% from the fnternatlontd boardex to Pleasanl 
Valley. 

TI. Present talue~ are calculated ba& On assumed 7% Cosl of mtaL 

TIL Value of Capacity ln New York State : 

a. Cepcltg is assumed to have no value to New York in 1978 m d  1979. 

b. In W period 1080 to 1985 it bas 'been assumed that 944 E.W of new gas 
turbines (includes 18% W e d  reserves) wwld have to ba installed to 
meet pak load. Cost of gas turbines is b e d  on New YorkPaarer Pool 
Economlc Parameters prepared in 1976.' .; 

. . I '  ...'., ..; . . . .. . ,, ;...;c: ' : . . ' e  .. . 

c. 1975 Cost oi Gas Turbines was assumdto be $130/ICGrJ. Emahtion of 7% 
per y e s  mas a r s u m ~ d  to 1980. Interest during construction (FDC) was 
added bzsed on 2 year construc'Jon pried (1 year's interest at 7%). AMuzl 
capital c k g s  is b x e d  on 7% for 25 years (Llfe of gas turbine) end 1.2 
ratio of net revems  to bond service. 

d. In 1986 Nuclear capcity Installed to replace gns turbh%% 

(1) Capital Co&of Plant: $500/KW 1076 
(2) Capital Cost Qf Coolbg Tovers: g5/liW 1075 



- 
: 

~mnsp-k-dion Scheme ahilar t.o 5 h a l r  34. ! 
k 

Escalation of Capital Chrqes: 7!T, p r  year t o  1980 and 5% *reafter. 
TDC for Plant: 3 g c n r ~  at 7% ? 

CwliDq Tomor:l year zt 7% 
Tra?smLsion : 1 gear at 'i(.G 

O&M E x p n s o  $ll. C,O/Kw 1 y e v  1955 ess-bd 5% to 1988. 
Nuclear Fuel Expew: 6C$/10 BTU in 1985 escalated at 5% 
losumnee: 0.25% of idtM capital cost esczlated at 5%. 
Heat rak : 10,303 BTU/KW H 
hlual Capital Cost based amortbtlon at 7%for 36 ye- with 
1.2 ratio af *t rsmrmes to bond service. 

VIiL Energy cost of N m t o  dltsrnative. 

a. For the period 1978-1986 the energy charge ts based on the 
genoratlon mix in assumption If above. 

b. For W period 1986-1997 tfw emrgy charge is bzsd on 3.0 x I@ KWH 
from the nuclear plant. 

- 



(1 
Pear . . 

COmprWUIk u k  \ ; g u r ; v ~ ~  rv.*r.r ...-. ..-., A --.. -- 
Over 20 3.r LSfe of Qcb<c Contrrzct ( 

" , , of D3llarsi 
(2 1 (3 (4) ' . (5) 

&laand Energy Tr&nsml:+isslon Wheelhq 
Charge Charge C b r g e  Cbargc 
for Quebec for Qlebec 
r iiomer 

7 a 1 ~  .- 1 7 7 ~ 1  25593 M ~ O  
7616 18417 25690 532 0 
7616 19155 25795 532 0 
7616 19920 25867 5S2 0 
8624 @GO78 25'340 5320 
8624 83419 26019 5320 
5624 87377 26101 5320 
8624 91298 26187 . 5320 
$626 95408 262'78 5320 
9600 99660 26373 532 0 
9800 lm?32 26472 ,5320 
gaoo 103790 25577 5320 
CB00 113668 26687 ' 5320 
'9800 118728 28803 5320 . 
11256 124042 26924 5320 . 
11256 129761 27050 5220 . 
11256 135381 27184 5220 
11256 . 141453 27325 532 0 
11256 147809 27C72 : , 5320 
I2480 154398 27627 f320 



I '  
1 A l l V ~ l l I : ;  LU UOIUiI-S) . , 

18)' (Y)  (10) (11) (12) i (13) (14 1 . , . , 

! , 

Year Resent 'Cost L.. '.'.:' C o ~ t  of. . ' ' 'Ibtal hbmcn:' ‘" ZtvFngs to ; t 
Value of Rophccment NYS , .. NYS V e l l e  !JYS from . . 
C&@bec Fuwor Cap- Energy . . .  .. Cost ' ' NYS Idterm- Q.~ebec - Cost 1878$ acitp t i e  Cwt 1078$ 1W@$ 

! 

1P78 58828 0 T4 UOO 84 033 Moo0 24172 
1979 56714 ' 0 87759 87759 82018 ' 25304 

87205 1080 53787 19242 2cZl80 161422 1.3 L992 
1981 50395. 19242 ?48612 165854 135336 .. S4391 
1382 07351 19242 151252 170494 1 3 ~ 9  ., 32711 

' 1983 93584 19242 155803 l ' i5W5 124805 31221 
! 

1984 80326 19242 181130 180372 120163 ZS 63 ! 
1985 87072 18262 16% 51 185683 115640 28588 
'1988 84269 89B7 19503 lQ3597 f3199 . (21 0 0) 
1987 81679 89538 2&75 11@3?3 %640 :. (21829) 
1988 " lb&r " 80M 2 214% 111 511 %8!3? ' . (22136) 
1969 76059 90503 22574. ',.%.'-:;:\ ,. ,.. '113p-2. , ' 53725 :. . (22334) . .:. 
1990 73439 91031 237CQ 114733 5@43 .. (22436) 
1991 70319 91 579 24837 116465 48329 (22590) 

110287 1992 69123 92155 . 26132 45874 ' (23249) 
1903 PO863 02759 , 27433 120197 43585 (23298) 
1934 64555 93334 28810 122201 41395 (231 GO) 
1895 62424 9 4 E O  30251 124311 39% - (23MO) 
1596 .era36 94 760 31763 126523 37434 (2293:  
1897 58782 D M 9 4  33352 1286k5 3 5627 (23156) 

1437~6 .  : : -'::.$---" ' ‘- , --- . 2325400 1 5 a ~ l : '  ' '" 72a6 

(@@be p w e r  L 
5% cheaper than 
X'YS alternative 
o w r  E e  cf conkact) 
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Comparison of Quebec Power with New Pork State Generation 
Over 20 Year Life of Quebec Contract 

(Thousads of Dollars) 

(9) (10) ill) 
Present .Cost of Cost of 
Value of Replacement NYS 
Quebec Power Cap- Energy 
Cost 1978$ acity 

59828 0 &4000 
56714 0 87759 
53787 19242 91714 
5039 5 19242 c-S5802 
97358 19242 100095 
93584 19242 104274 
90326 19242 109221 
87072 19242 114122 
84289 89CB7 19500 
81679 89538 204 75 
78823 90012 21499 
76059 90509 22574 
73439 91031 23 7 M  
70919 91579 24887 
69123 92155 26132 
66863 92759 27438 
64555 93394 28810 
62424 94060 30251 
60386 94760 31763 
58782 95494 33352 

(12) 
Total 
NYS 

. c o s t  
- 

84000 
87759 
110956 
115051 
119337 
123516 
128463 
133364 
108587 
110013 
111511 
113W3 
114733 
116466 
118287 
120197 
'122204 
124311 
126523 
128846 

2625400 

(13) (14) 
Present Savings to 
Value NYS from 
NYS Alterna- Quebec 
tive Cost 1978$ 1978s 

84000 24172 
82 018 25304 
96913 43126 
93916 42921 
9 1042 (6314) 
88065 (5519) 
85600 (4 726) 
83052 (4020) 
63 199 (21030) 
59840 (21839) 
56687 (22136) 
53725 (22334) 
50943 (22496) 
48329 (22590) 
45874 (23249) 
43565 (23298) 
41395 (23160) 
39354 (23070) 
37434 (22952) 
35627 (23155) 

1583071 (156,425) 


