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PROTECTIVE ORDER

In accordance with the Notice of Opportunity to Participate in Combined Siting Proceedings
issued on February 6, 2002, these proceedings will involve an examination of the configuration,
capacity, and characterigtics of certain utility facilities that are owned and operated by Consolidated
Edison Company of New York, Inc. ("Con Edison”) in order to investigate issues ("Facilities Issues’)
regarding the interconnection to Con Edison's utility facilities of the transmisson projects proposed by
PSEG Power Cross Hudson Corporation; Neptune Regiond Transmisson System, LLC; TransEnergie
U.S. Ltd.; and GenPower New York, LLC. In recognition that these proceedings will entail such
examination; that Con Edison will provide and submit in these casesinformation relating to its utility
facilities, and, in further recognition that, pursuant to Section 87(2)(f) of the Public Officers Law, some
of that information may implicate the lives and safety of the public and may merit redtrictions on its
disclosure and use by the parties to these proceedings ("Parties'); therefore this Protective Order is

hereby adopted to provide a suitable and expeditious means for obtaining access to and/or limiting



digtribution and copies of documents, data, information, studies and materids (such documents, data,
studies and other materials hereinafter collectively referred to as “ Protected Materid™) to be provided
and submitted by Con Edison, which are relevant to the Facilities Issues. In order to limit disclosure
and use of the Protected Materid, subject to afinal determination regarding the gpplicability of Section
87(2)(f) of the Public Officers Law, the following provisions are hereby adopted and made applicable
in these proceedings:

1 @ Protected Materid shdl include (i) dl information relating to the configuration or
capacity or characterigtics of utility facilities that Con Edison provides at the February 14, 2002
Educationd Forum, (ii) dl information of asmilar nature that Con Edison furnishes in any formd or
informa proceedings conducted in these cases, (iii) any information contained in or obtained from
information described in the foregoing clauses, (iv) Notes of Protected Materid, and (v) copies of
Protected Materid.

(b) "Notes of Protected Materid" means memoranda, handwritten notes, or any
other form of information (including eectronic form) which copies, discloses, or andyzes materids
described in Paragraph 1(a). Notes of Protected Materials are subject to the same restrictions
provided in this order for Protected Materids except as specificaly provided in this order.

(© The term “Non-Disclosure Certificate” shal mean the certificate annexed hereto
by which Parties who would be granted access to Protected Materia shal certify their understanding
that such accessto Protected Materid is provided pursuant to the terms and restrictions of this
Protective Order, and that such Parties have read the Protective Order and agree to be bound by it. All

Non-Disclosure Certificates shdl be served on the adminigtrative law judges presding in these cases



(“Adminigrative Law Judges’), Con Edison, and the Commission’s Litigation Staff (“Commisson

Staff).

(d) The term “Reviewing Representative” shal mean a person who has signed a

Non-Disclosure Certificate, who has a need to review the Protected Materid for purposes of the

Facilities Issues, and who is:

@

)

3

(4)

Q)

(6)

2.

amember of the Commission Staff or otherwise an employee of New Y ork State or of
acounty or loca subdivison thereof (such members and employees being referred to as
“Governmenta Employees’);

an atorney who has made an appearance in this proceeding for a Party;

attorneys, paraegas, and other employees associated for purposes of this case with an
attorney described in (2),

an expert or an employee of an expert retained by a Party for the purpose of advising,
preparing for or testifying in this proceeding with respect to the Facilities Issues;
aperson designated as a Reviewing Representative by order of the Adminigrative Law
Judges, or

employees or other representatives of Parties appearing in these proceedings with
ggnificant respongbility for the Facilities Issues.

@ Protected Materid shall be furnished pursuant to the terms of this Order, shdl

be treated by all persons accorded access thereto pursuant to the terms of this Order, and shal not be

used or disclosed except as permitted by this Order. Accessto and/or copies of Protected Material

shdl only be had as provided for in this Order.



(b) Except as otherwise provided herein, al Protected Materid produced pursuant
to this Order shdl be made available solely to the Parties Reviewing Representatives. The Parties and
their Reviewing Representatives shdl not disclose the Protected Materid to persons that are not
Reviewing Representatives or use the Protected Materids for any purpose unrelated to the Facilities
Issues. Protected Materids shal be trested as confidential by each Party and Reviewing Representative
in accordance with the Non-Disclosure Certificate. Reviewing Representatives may make copies of
Protected Materids, but such copies become Protected Materials. Reviewing Representatives may
make notes of Protected Materials, which shall be trested as Notes of Protected Materials.

(© The following designation will be placed on each page of any document
containing Protected Materid: “CONFIDENTIAL -- SUBJECT TO PROTECTIVE ORDER IN
NYPSC CASES 02-M-0132, 01-T-1474, 02-T-0036, and 02-T-0061.”

3. All persons who are afforded access to, any Protected Materid by reason of this
Protective Order shdl use their best efforts to keep the Protected Materid secure in accordance with
the purposes and intent of this Protective Order. To this end, persons having custody of any Protected
Materid shall keep copies and/or notes thereof segregated under lock or otherwise properly secured
during dl times when the same are not being reviewed, and withhed from ingpection by any person
except those entitled to access thereto as provided by the terms of this Order, unless and until such
Protected Materid is released from the restrictions of this Order. If a Governmental Employee or the
governmenta entity employing the Governmenta Employee (“ Governmenta Entity”) receives arequest
for disclosure of Protected Materid or is ordered to or otherwise proposes to disclose Protected
Materid, the Governmenta Employee or Governmentd Entity shal promptly notify Con Edison so that

Con Edison may seek an injunction, protective order, or other appropriate remedy to prevent



disclosure. For aperiod of 15 days after Con Edison’s receipt of such notice (or such shorter period as
is specificaly sat forth in any subpoenaor order to which the Governmental Employee or Governmenta
Entity is subject), the Governmental Employee and Governmenta Entity shdl not disclose any Protected
Materid in order to dlow Con Edison time to obtain an injunction, protective order or other appropriate
remedy to prevent disclosure.

4, In the event that a Party wishes to designate as a Reviewing Representative a person
not described in Paragraph 1(d) above, the Party shall seek agreement from Con Edison. If an
agreement is reached, that person shal be deemed to be a Reviewing Representative. If no agreement
is reached, the disouted designation shdl be submitted to the Adminigtrative Law Judge for resolution.

5. A Reviewing Representative shall not be permitted to inspect, participate in discussons
regarding, or otherwise be permitted access to Protected Materials pursuant to this Protective Order
unless that Reviewing Representative has first executed a Non-Disclosure Certificate; provided that if an
attorney qudified as a Reviewing Representative has executed such a certtificate, the pardegd,
secretarid, and clerical personnel under the attorney’ s ingtruction, supervison or control need not do so.
A copy of each Non-Disclosure Certificate shdl be provided to counsd for Con Edison prior to
disclosure of any Protected Materid to that Reviewing Representative. Attorneys qudified as
Reviewing Representatives are respongble for ensuring that persons under their supervison or control
comply with this Order.

6. Any Reviewing Representative may disclose Protected Materids to any other
Reviewing Representative as long as the disclosng Reviewing Representative and the receiving
Reviewing Representative both have executed a Non-Disclosure Certificate. In the event that any

Reviewing Representative to whom the Protected Materias are disclosed ceases to be engaged with the



Fecilities Issues, or isemployed or retained for a position which would disqualify such person from
continuing to serve as a Reviewing Representative under the terms of this order, access to Protected
Materias by that person shdl be terminated. Even if no longer engaged in these proceedings, every
person who has executed a Non-Disclosure Certificate shdl continue to be bound by the provisons of
this Protective Order and the certification.

7. The Adminigrative Law Judges shdl resolve any disputes arising under this Protective
Order. Prior to presenting any dispute under this Protective Order to the Administrative Law Judges,
the parties to the dispute shdl use their best efforts to resolve it. Any Party that contests the designation
of materids as Protected Materias shall persondly serve Con Edison’s counsel by hand ddlivery, fax,
or overnight delivery of written notice specifying the materids whose designation is contested. This
Protective Order shdl automatically cease to gpply to such materids seven (7) business days after the
notification is personaly served unless Con Edison, within said seven-day period, filesamotion with the
Adminigrative Law Judge, with supporting affidavits, demongtrating thet the materids should continue to
be protected. 1n any challenge to the designation of materids as protected, the burden of proof shdl be
on Con Edison. The Adminigtrative Law Judge' s decision shdl be subject to review by the
Commission, and the Parties retain their rights to seek additiona adminigirative or judicia remedies after
the Commission’s decison.

8. All copies of dl documents containing or reflecting Protected Materids, including the
portion of the hearing testimony, exhibits, transcripts, briefs, and other documents that refer to Protected
Materids, shdl be filed and served in sedled envelopes or other gppropriate containers endorsed to the
effect that they are sedled pursuant to this Protective Order. Such documents shal be marked

“PROTECTED MATERIALS’ and shdl be filed under sed and served under sed upon the



Commisson and dl Reviewing Representatives who are on the party list. For anything filed under sedl,
redacted versons or, where an entire document is protected, a letter indicating such, will aso be filed
with the Commission and served on dl Parties. Counsel shall take al reasonable precautions necessary
to assure that Protected Materids are not distributed to unauthorized persons.

9. @ All transcripts, exhibits, reponse to discovery requests, pre-filed testimony and
other information which have been determined by the Administrative Law Judge to be or to contain,
discuss, or reved Protected Material shal be segregated from the balance of the record in these cases
and placed in a seded file or otherwise given gppropriate protection againgt disclosure. Any employee
or consultant or facilitator specificaly authorized by the Commission to assst the Commission and the
Adminigrative Law Judges in theses cases may have access to such records; provided that such
persons shdl not use the Protected Materids therein except for the proposes of the Facilities |ssues and
shdl not disclose such Protected Materids to any person, firm or corporation except as permitted by
this Protective Order.

(b) At any hearing or conference in these cases, no witness, other than any
employee or representative of Con Edison, may be questioned with respect to any Protected Materid
unless that person has read this Protective Order and agreed to be bound by itsterms.

(© No person other than those who have signed an agreement to be bound by this
Protective Order shdl be permitted to hear or review testimony given or discussion held with respect to
Protected Materid.

(d) The court reporter(s) shdl be ingtructed as to the nature of certain testimony
with respect to the Protected Materiad and shall be further instructed to and shall Sart a separate

transcription for testimony or discussion on the record of Protected Materid. Such transcriptions shdll



be marked “ Confidentid,” sedled and filed with the Commission and copies of same shdl be made
available only pursuant to paragraph (a) hereof. Such transcriptions shdl in dl other respects be treated
as Protected Material under this Order.

10. Nothing in this Protective Order shall be construed as precluding any Party from
objecting to the use of Protected Materids on any legd grounds.

11. Nothing in this Protective Order shdl preclude any Party from requesting the
Adminigrative Law Judge to find that this Protective Order should not gpply to al or any materids
previoudy designated as Protected Materids pursuant to this Protective Order. The Adminidrative
Law Judge or the Commission may dter or amend this Protective Order as circumstances warrant a
any time during the course of these proceedings.

12. Nothing in this Protective Order shall be deemed to preclude any Party from
independently seeking through discovery in any other adminigtrative or judicid proceeding information
or materias produced in this proceeding under this Protective Order.

13. None of the Parties waives the right to pursue any other legd or equitable remedies that
may be available in the event of actual or anticipated disclosure of Protected Materids.

14. Protected Materids shdl remain available to Parties until the date that an order(s)
terminating these proceedings becomes no longer subject to judicia review. The Parties shdl, within
fifteen days of such date, ether return the Protected Materids to Con Edison or destroy the materias,
except that copies of filings, officid transcripts and exhibits in this proceeding that contain Protected
Materids may be retained if they are maintained in accordance with Paragraph 3 above. Within such
time period each Party shdl aso submit to Con Edison and the Administrative Law Judges an affidavit

dtating that, to the best of its knowledge, dl Protected Materiadls and al Notes of Protected Materids



have been returned or destroyed or will be maintained in accordance with Paragraph 3. To the extent
Protected Materias are not returned or destroyed, they shall remain subject to the Protective Order.

15. Protected Materid which shdl remain in the possesson of the Commission shdll
continue to be subject to the protective requirements of this Order.

16.  The contents of Protected Materids or any other form of information that copies or
discloses Protected Materids shal not be disclosed to anyone other than in accordance with this
Protective Order and shdl be used only in connection with the Facilities Issues. Any violation of this
Protective Order and/or any Non-Disclosure Certificate executed hereunder shall congtitute aviolation

of an order of the Commisson.

Dated: February 13, 2002,

SO ORDERED:
ADMINISTRATIVE LAW JUDGE ADMINISTRATIVE LAW JUDGE
JACLYN A. BRILLING WALTERT. MOYNIHAN
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NON-DISCLOSURE CERTIFICATE

| hereby certify my understanding that access to Protected Materids is provided to me pursuant
to the terms and redtrictions of the Protective Order in these proceedings, that | have been given acopy
of and have read the Protective Order, and that | agree to be bound by it. | understand that the
contents of the Protected Materias, any notes or other memoranda, or any other form of information
that copies or discloses Protected Materias shall not be disclosed to anyone and shal not be used for
any purpose, other than in accordance with the Protective Order. | acknowledge that aviolation of this

certificate condtitutes aviolation of an order of the New Y ork State Public Service Commisson.

By:

Title:

Representing:

Date:




