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September 21, 2007

Hon. Jaclyn A. Brilling, Secretary
New York State Board on Electric
Generation Siting and the Environment

Three Empire State Plaza

Albany, New York 12223-1350

Re: Case 01-F-1276 — Application filed by TransGas Energy Systems LLC for a
Certificate of Environmental Compatibility and Public Need to Construct and
Operate a 1,100 Megawatt Generating Facility in the Borough of Brooklyn,

New York City.

Dear Secretary Brilling:

Enclosed for filing in connection with the above-referenced proceeding, are an
onginal and twenty-five (25) copies of the Reply Brief On Exceptions On Behalf Of
TrunsGas Energy Systems LLC.

JWD:Imm

Enclosure

cc: Hon. Judith A. Lee (Via E-Mail)

Hon. Kevin J. Casutto

Attached Service List (Via Email & Regular Mail)



FOR: NYS Dept. of Public Service

Andrew C. Davis, Staff Project Manager

NYS Dept. of Public Service

Three Empire State Plaza

Albany, NY 12223-1350

Telephone: 518-486-2888 FAX: 518-474-5026
Email: andrew_davis{@idps.state.ny.us

Service method: Email

FOR: Boilermakers Local Lodge No. 5

David Van Ort, Esq.

NYS Dept. of Public Service

Three Empire State Plaza

Albany, NY 12223-1350

Telephone: 518-474-7072 FAX: 518-486-5710
Email: david_vanort@dps.state.ny.us

Service methad: Email

FOR: Brooklyn Community Board No. 1

Louis J. Coletti, President and CEO

Building Trades Employers' Association

1430 Broadway, Eighth Floor

New York, NY 10018

Telephone: 212-704-9745 FAX: 212-704-4367
Email: ljcbtca@aol.com

Service method: Email

FOR: Empire State Development
Samuel G. Kaplan

CitiPostal, et al.

5 North 11th Street

Brooklyn, NY 11211

Telephone: FAX:

Email: skaplanicitistorage.com
Service method: Email

FOR: Congregation Yetev Lev D'Satmar

Jeffrey L. Riback, Esq.

Consolidated Edison Company of New York, Inc.
4 Irving Place, Room 1820

New York, NY 10003

Telephone: 212-460-6677 FAX: 212-460-8627
Email: ribackj@coned.com

Service methed: Email

FOR: ConEd

Dickstein Shapiro Morin & Oshinsky

1177 Avenue of the Americas

New York, NY 10036

Telephone: 212-835-1427 FAX: 212-997-9880
Email:

Service Method: 1™ Class Mail

FOR: Fried, Frank, et al.

Francis X. McCardle, Managing Director
General Contractors Association of New York

60 Fast 42nd Street, Suite 3510

New York, NY 10165-0016

Telephone: 212-687-3131 FAX: 212-808-3267
Email: frank@gca.gcany.net

Service method: 1* Class Mail
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FOR: NYS Dept. of Public Service

Jerry Connolly, Business Manager, Secretary-Treasurer

Boilermakers Local Lodge No. 5

24 Van Siclen Avenue

Floral Park, NY 11001

Telephone: 516-326-2500 FAX: 516-326-3425
Email:

Service Method: 1* Class Mail

FOR: NYS Dept. of Public Service

Vincent V. Abate, Chairman

Brooklyn Community Board No. 1

435 Graham Avenue

Brooklyn, NY 11211-2429

Telephone: 718-389-000% FAX: 718-389-0098
Email: bkO1@cbnyc.gov

Service method: 1* Class Mail

FOR: Building Trades Employer's Association
Empire State Development

30 South Pearl Street, 7th Floor

Albany, NY 12245

Telephone: 212-803-3700 or 518-292-5100 FAX: 212-803-3715

Email:
Service Method: 1 Class Mail

FOR: CitiPostal, et al.

Isack Rosenberg, Vice President
Cong. Yetev Lev D'Satmar

160 Ross Street

P.O. Box 11211

Brooklyn, NY 11211

Telephone: 718-302-6720 FAX:
Email:

Service Method: 1% Class Mail

FOR: ConEd

Rick Shansky

Consolidated Edison Comapny of New York, Inc.
4 Irving Place, Room 1360-S

New York, NY 10003

Telephone: 212-460-3986 FAX:

Email: shanskyr@coned.com

Service method: Email

FOR: Dickstein Shapiro Morin & Oshinsky
Melanie Myers, Esq.

Fried, Frank, Harris, Shriver & Jacobson
One New York Plaza

New York, NY 10004

Telephone: 212-859-8785 FAX:

Email; Melanie.Meyers@fthsj.com
Service method: Email

FOR: General Contractions Assoc of NY

Adam D. Perlmutter, Esq.

260 Madison Avenue, Suite 1800

New York, NY 10016

Telephone: 212-679-1990 FAX: 212-679-1995
Email: adp@adplegal.com

Service method: Email



FOR: Greenpoint Terminal Owners

Raymond H. Levin

Wachtel & Masur

110 East 59th Street

New York, NY 10022

Telephone: 212-909-9540 FAX: 212-909-9457
Email: rlevin@wmllp.com

Service method: Email

FOR: Hon. David Yassky, Council Member 33rd Dist.

Hon. Joseph R. Lentol, Assembly Member

50th District

619 Lorimer Street

Brooklyn, NY 11211

Telephone: 718-383-7474 FAX: 718-383-1576
Email; lentolj@assembly.state.ny.us

Service method: Email

FOR: Hon. Martin Connor, Senator, 25th Dist.
Jocelyn Chait

198 Broadway, Suite 100

New York, NY 10038

Telephone: 212-964-1866 FAX: 212-608-1802
Email: joschait@yahoo.com

Service method: Email

FOR: Kent Avenue Realty Co. LLC
Mitchell Korbey, Esq.

Herrick, Feinstein LLP

2 Park Avenue

New York, NY 10016

Telephone: 212.592.1483 FAX: 212.592.1500
Email: mkorb@herrick.com

Service method: Email

FOR: M&H Realty and Kent Avenue Realty
Herman Schreiber

M&H Realty LLC

420 9th Avenue

New York, NY 10001

Telephone: 212.239.7500 Ext. 2100 FAX: 212.239.7771

Email: jackm@bhphotovideo.com
Service method: Email

FOR: Mason Tenders District Council

Felice B. Galant, Esq.

Fulbright & Jaworski

666 Fifth Avenue, 31st Floor

New York, NY 10103-3188

Telephone: 212.318.3049 FAX: 212.318.3400
Email: fgalant@fulbright.com

Service method: Email

FOR: Motiva Enterprises, LLC

Pepter Gillespie

Neighbors Against Garbage

101 Kent Avenue

Brooklyn, NY 11211

Telephone: 718.384.2248 FAX: 718.384.4212
Email:

Service Method: 1* Class Mail
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FOR: Greenpoint Terminal Owners

Hon. David Yassky, Council Member

331d District

114 Court Street, Second Floor

Brooklyn, NY 11201

Telephone: 718-875-5200 FAX: 718-643-6620
Email: david@davidyassky.com

Service method: Email

FOR: Hon. Joseph R. Lentol, Assembly Member 50th Dist.

Hon, Martin Connor, Senator
25th District

250 Broadway, Room 2011

New Yoark, NY 10007
Telephone: 212-298-5565 FAX:
Email:

Service Method: 1* Class Mail

FOR: Joclyn Chait

Joel Kestenbaum

Kent Avenue Realty Co. LLC

184 Kent Avenue, Fifth Floor

Brooklyn, NY 11211

Telephone: 718-963-2400 FAX: 718-486-6997
Email: joel{@ramlutrading com

Service method: Email

FOR: M&H Realty and Kent Avenue Realty
Mark A. Levine, Esq.

Herrick, Feinstein LLP

2 Park Avenue

New York, NY 10016

Telephone: 212.592.1456 FAX: 212.592.1500
Email: mlevine{@herrick.com

Service method: Email

FOR: M&H Realty LLC

Mason Tenders District Council

520 Eighth Avenue, Suite 650

New York, NY 10018

Telephone: 212.452.9403 FAX: 212.452.9479
Email:

Service Method: 1% Class Mail

FOR: Motiva Enterprises, LLC

Robert D). Owen, Esq.

Fulbright & Jaworski

666 Fifth Avenue, 31st Floor

New York, NY 10103-3188

Telephone: 212.318.3070 FAX: 212.318.3400
Email: rowen@fulbright.com

Service method: Email

FOR: Neighbors Against Garbage
Joe Gwapp

Neighbors Against Garbage

119 Kent Street

Brooklyn, NY 11211

Telephone: 718.383.1278 FAX:
Email: ingo@gwapp.org

Service method: Email



FOR: New York City

NYC Dept. of Environmental Protection

Office of Envir. Planning & Assessment

59-17 Junction Blvd.

Flushing, NY 11373

Telephone: 718.595.4451 FAX: 718.595.4479
Email:

Service Method: 1* Class Mail

FOR: New York City

William Plache, Esq.

New York City Law Department

100 Church Street

New York, NY 10007

Telephone: 212.788.1574 FAX: 212.788.1619
Email: wplache@law.nyc.gov

Service method: Email

FOR: New York City

Michael Kaye

Northside Waterfront Improvement Group LLC
c/o Levine Builders

42-09 235th Street

Douglaston, NY 11363

Telephone: FAX:

Email: michaelkaye@levinebuilders.com
Service method: Email

FOR: NYS Department of Health

Kevin Kispert, Project Manager

NYS Dept. of Environmental Conservation

625 Broadway

Albany, NY 12233-1750

Telephone: 518.402.9161 FAX: 518.402.9168
Email: kakisper@gw.dec.state.ny.us

Service methed: Email

FOR: NYS Dept. of Environmental Conservation
A. Kevin Gleason

NYS Dept. of Health

Bureau of Toxic Sub. Assessment

547 River St., Rm 330

Troy, NY 12180-2216

Telephone: 518.402.7815 FAX: 518.402.7819
Email: akg02(@health.state.ny.us

Service method: Email

FOR: NYS Dept. of Parks, Recreation & Historic Preservation

Jeff Gerber

NYS Energy Research & Development Authority
17 Columbia Circle

Albany, NY 12203

Telephone: 518.862.1090 Ext. 3378 FAX: 518.862.1091

Email: jlg@nyserda.org
Service method: Email

Service List as of 9/21/07
Case 01-F-1276

FOR: New York City

David Kamovsky

New York City Department of Planning

22 Reade Street

New York, NY 10007-1216

Telephone: 212.720.3400 FAX: 212.720.3219
Email: dkarnov@planning.nyc.gov

Service method: Email

FOR: New York City

Gil Quiniones

New York City Economic Development Corp.
110 William Street

New York, NY 10038

Telephone: 212.312.3762 FAX: 212.312.3915
Email: gquiniones@nycedc.com

Service method: Email

FOR: Northside Waterfront Improvement Group LLC
David W. Quist, Esq.

NYS Department of Health

Division of Legal Affairs

Five Empire State Plaza, Room 2421

Albany, NY 12237

Telephone: 518.473.7978 FAX: 518.473.2019
Email: dwq0l@health.state.ny.us

Service method: Email

FOR: NYS Dept. of Environmental Conservation
William G. Little, Esq., Associate Attomey

NYS Department of Environmental Conservation
Div. of Legal Affairs

625 Broadway

Albany, NY 12233-1500

Telephone: 518.402.9195 FAX: 518.402.9018
Email: wglittle@gw.dec.state.ny.us

Service method: Email

FOR: NYS Dept. of Health
Petra M. Kreshik, Esq.
NYS Dept. of Parks, Recreation
& Historic Preservation
One Empire State Plaza
Albany, NY 12238-0001
Telephone: 518.486.2926 FAX: 518.474.3661
Email: petra.larsen@oprhp.state.ny.us
Service method:; Email

FOR: NYS Energy Research & Development Authority
Judd M. Schechtman

Office of the Brooklyn Borough President
Brooklyn Borough Hall, Room 230

209 Joralemon Street

Brooklyn, NY 11201

Telephone: 718.802.3856 FAX: 718,389.0098
Email: jschechtman@brooklynbp.org

Service method: 1* Class Mail



FOR: Office of the Brooklyn Borough President
George Diamantopoulous, Esq.

Seham, Seham, Meltz & Petersen

11 Martine Avenue, Suite 1450

White Plains, NY 10606-4025

Telephone: 914.997.1346 FAX: 914.997.7125
Email: ssmplaw@alo.com

Service methaed: 1% Class Mail

FOR: The Brooklyn Parties

Lisa Garcia, Esq.

NYPIRG

9 Murray Street, 3rd Floor

New York, NY 11201

Telephone: 212.349.6460 FAX: 212.349.1366
Email: lgarcia@nypirg.org

Service method: 1% Class Mail

FOR: The Brooklyn Parties

Sam M. Lamiado, Esq.

Read & Laniado, LLLP

25 Eagle Street

Albany, NY 12207

Telephone: 5184659313 FAX: 518.465.9315
Email: sml@readlaniado.com

Service method: Email

FOR: TransGas Energy Systems, LLC
Rabbi David Niederman, President

United Jewish Organizations of Williamsburgh, Inc.

32 Penn Street

Brooklyn, NY 11211

Telephone: 718.643.9700 FAX: 718.543.6581
Email:

Service method: 1* Class Mail

FOR: Utility Workers Local 1-2

Samara Swanston

Watchperson Project

113 Berry Street

Brooklyn, NY 11211

Telephone: 718.384.3339 FAX: 718.384.3394
Email: fotlah@earthlink.net

Service method: Email

Presiding Examiner:

Judith A. Lee, Chief Administrative Law Judge
NYS Dept. of Public Service

Three Empire State Plaza

Albany, New York 12223-1350

Telephone: 518-474-4520 FAX: 518-473-3263
Email: judith_lee(@dps.state.ny.us

Service method; Email
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FOR: Seham, Seham, Meltz & Petersen
Stefan Milkowski

P.O. Box 481

New York, NY 10163

Telephone: 718.782.0496 FAX:
Email: smilkowski@newsminer.com
Service method: Email

FOR: The Brooklyn Parties

Edward Lloyd, Esq.

Columbia University School of Law
Environmental Law Clinic

435 West 116th Street

New York, NY 10027

Telephone: 212.854.4376 FAX: 212.854.3554
Email: elloyd@law.columbia.edu

Service method: Email

FOR: TransGas Energy Systems, LLC

Craig H. Wolfgang

TRC Environmental Corporation

1200 Wall Street West, 2nd Floor

Lyndhurst, NJ 07071

Telephone: 201.933.5541, Ext. 113 FAX: 718.933.5601
Email: cwolfgang@tresolutions.com

Service method: Email

FOR: United Jewish Organizations of Williamsburgh, Inc.
Richard J. Koda

Koda Coensulting, Inc.

409 Main Street

Ridgefield, CT 06877-4511

Telephone: 203.438.9045 FAX: 203.438.7854

Email: rjkoda@earthlink.net

Service method: Email

Associate Examiner:

Kevin J. Casutto, Associate Examiner

NYS Dept. of Environmental Conservation

6235 Broadway

Albany, New York 12233-1550

Telephone: 518-402-9003 FAX: 518-402-9014
Email: kjcasutt@gw.dec.state.ny.us

Service method: Email
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PRELIMINARY STATEMENT

TransGas Energy Systems LLC (“TransGas”) has received a Supplemental Brief on
Exceptions filed by the Brooklyn Parties (“BP SBOE”) in response to the “Notice Establishing

Briefing Schedule”, issued July 11, 2007 (the “Notice”). This brief is filed in reply.

DISCUSSION

1. THERE IS NO NEED TO SPECULATE ABOUT TRANSGAS ENERGY’S
PROPOSED PLANT CONFIGURATION

In seven pages of seemingly endless repetition the Brooklyn Parties argue that they are
unable to provide informed comment in response to the Board’s Notice because, they argue,
TransGas’ proposal to eliminate steam production from its proposed plant configuration is
“indeterminate’ (BP SBOE at 2), has yet to be “defined” (p. 3), is “unclear” (p. 4), is “far from
clear” (p. 5) and represents a proposal “to change plans altogether” (p. 6). Repetition employed
to mislead an audience into accepting as true something that is false is an age-old rhetorical
device of demagogues. In spite of their attempts to distort the truth about the well-defined nature
of TransGas’ proposal, the Brooklyn Parties cannot hide from what TransGas made clear in its
letter to the Board of July 6, 2007: TransGas is eliminating steam production from its proposal
and will build the originally proposed plant with air-cooled condensers. See July 6, 2007 letter at
2. As stated by TransGas in its Supplemental Brief on Exceptions (“TransGas SBOE”), the
proposed electric-only cogeneration facility is

identical to the original project with two exceptions. First, the
proposals to purchase water from the Metropolitan Transit
Authority ("MTA") for steam process requirements, and to install
water supply lines into, and steam lines out of, the Facility, have
been eliminated. Second, to eliminate a concern identified in the

2004 RD (p. 72), TransGas proposes siting backup oil storage in a
hardened underground structure. The underground proposal for oil



storage is already detailed in the November 12, 2004 Amendment.
Both changes reduce alleged environmental and land use impacts.
There are no other changes to the Project.

TransGas SBOE at 4-5 (footnote omitted).

TransGas proposes a plant configuration previously examined on the record minus
above-ground oil storage. The Board should dismiss the Brooklyn Parties’ efforts to find
confusion and uncertainty where neither exists.

The Brooklyn Parties attempt to sow additional confusion by claiming that TransGas’
petition for rehearing on the scope of the Board’s Section 172 authority is evidence that
TransGas has not settled on a proposed configuration (BP SBOE at 7); they request that
TransGas “be held to a proposal, once and for all.” Id. The Brooklyn Parties offer no authority
for the notion that an applicant must choose between pursuing its right to seck rehearing of an
interlocutory ruling, which may be final and dispositive on a critical legal issue, and continuing

to pursue its application in a manner that responds to the Board’s limited view of its own

authority.

II. THE VISUAL IMPACT OF THE AIR COOLED CONDENSORS HAS BEEN
MINIMIZED BY THE CONSTRUCTION OF NEW BUILDINGS

The Brooklyn Parties argue that building the 130-foot air-cooled condensers above-
ground “will cause irreparable harm to the residents of Greenpoint and Williamsburg™ because it
will obstruct certain views towards Manhattan. BP SBOE at 9 (emphasis in original). The
Brooklyn Parties argue there is no mitigation available but fail to engage the fact that the
proposed 332 new building sites — some of which are discussed by the Brooklyn Parties later in
their brief (BP SBOE at 10) — will obstruct many more views than the air cooled condensers,
especially because the buildings are taller and wider. TransGas SBOE at 8. Rezoning by the

City of New York (“NYC” or “the City”) to allow development of the neighborhood with



buildings up to 350 feet tall on footprints as large as 11,000 square feet has mooted the argument
that TransGas will cause a signmificant adverse visual impact. Indeed, the Brooklyn Parties
concede that the neighborhood “is being rapidly developed pursuant to the rezoning.” BP SBOE
atp. 10.

III. TRANSGAS IS CONSISTENT WITH THE NEW WATERFRONT
CONSTRUCTION

The Brooklyn Parties argue that the above-ground facility will make the “28-acre
waterfront park impossible” (BP SBOE at 9) and “would irreparably harm the City’s plans for
development.” /d. at 11. NYC’s Final Environmental Impact Statement,' which was prepared
for the proposed rezoning, states that if the TransGas facility is built, a 15.9-acre park would be
built and new recreational areas would be added or existing ones rehabilitated.” Furthermore,
TransGas has proposed 1nstalling a walkway within the site boundaries at its perimeter to allow
(1) continuous access from any park built to the south of the site and (2) access to any walkway
NYC installs along Kent Avenue along the Bushwick Inlet, north of the site.> The Brooklyn
Parties have simply ignored the City’s conclusion that its waterfront park plans and the TransGas
facility can co-exist.

The Brooklyn Parties’ observation that construction is occurring all along the waterfront
belies its “irreparable harm” claim. The building boom has a momentum all its own and has
already reconfigured the waterfront that the hearing examiners in 2004 were convinced required
protection from such development. The real estate developers and their financiers have long ago

factored in the possibility of a power plant at the Bayside site before credit agreements were

' http://www.nyc.gov/htm/dep/html/greenpointwill/eis, html.
? In fact, TransGas would only occupy 8 acres, allowing a 21-acre park to be built.

* Brief on Exceptions on Behalf of TransGas Energy Systems LLC , dated April 6, 2004 at 54,



executed and bulldozers started clearing sites. What is happening is exactly what Kenneth
Patton, Dean of the New York University Real Estate Institute, testified would happen: the
TransGas facility will not obstruct planned development along the waterfront. Tr. at 2185-2187.
The NYU study presented concrete evidence of thriving commercial and residential
neighborhoods that developed adjacent to NYC’s power plants. Tr. at 2393-2401. As explained
previously, the NYC FEIS also concluded that the rezoning and the TransGas facility can co-
exist. TransGas SBOE at 10.

The Brooklyn Parties” assertions, therefore, are thoroughly baseless.*

IV. ANOTHER ALTERNATIVE SITE STUDY IS NOT NEEDED

The Brooklyn Parties argue that if TransGas dissolves its affiliate, TransGas Energy
Services Corporation (“TESC”), it should nevertheless be compelled to perform an alternative
site analysis. The recommendation should be rejected.

First, TransGas is dissolving TESC, as explained previously. TransGas SBOE at 17.
Under Public Service Law § 164.1(b), and the Board’s regulations, 16 NYCRR § 1001.2(d),
there will be no obligation on the part of TransGas to do an additional site study because it will
be a private applicant once the dissolution is complete.

Second, the Brooklyn Parties neglect to mention that they were allocated nearly $30,000
from the intervenor fund to find an alternate site, reviewed approximately 75 sites and failed to

identify any reasonable alternative site.’

* The Brooklyn Parties’ last argument (BP SBOE at 14) is merely a repeat of this last contention.
TransGas explained previously why no party would be prejudiced by considering the Electric-Only
Facility. TransGas SBOE at 18.

* See, DEC Case No. 2-6106-00149/00014, et al., TransGas Energy Systems LLC — Interim Decision of
the Commissioner, dated March 12, 2004, at 1.



Third, the Brooklyn Parties fail to critique the site studies TransGas presented in the
record.’

Last, the Brooklyn Parties continuc to repeat falsehoods about TransGas’ motivation for
organizing TESC and initiating condemnation proceedings. Those proceedings were undertaken
in direct response to NYC’s threats to condemn the Bayside site for which TransGas had a legal
option, had spent at that point approximately $11.5 million on development costs and for which
the Article X proceeding was still in progress. The City’s condemnation was determined to be
illegal,” underscoring that TransGas’ action was thoroughly justified. Because NYC’s illegal
condemnation has been stayed, there is no reason for TransGas to maintain TESC nor is there is
a rational basis for punishing TransGas because it sought to resist NYC’s illegal acts.
Accordingly, there is no factual or legal basis supporting the Brooklyn Parties’ position that a
new alternate site study should be performed.

CONCLUSION

For the reasons stated herein, the Brooklyn Parties” assertions should be rejécted.

Attorneys for TransGas Energy Systems LL.C

® Exhibit I, Att. 4-4.

7 In Re City of New York, 10 Misc. 3d 1060(A) (Sup. Ct., Kings County 2005).



