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COWM SSI ON DETERM NATI ON
(I'ssued and Effective March 9, 2001)

These four cases have been consolidated on appeal
because all concern the same issue and utility.! The first three

! On appeal and throughout the course of their conplaints,

Franconi a Village, Excel sior Managenent, and 119-121 West 104
Real ty have been represented by Urac Corp., a consultant, while
Herbert Al bert has been represented by Uility Check Ltd., a
different consultant. The informal decisions in the conplaints
of Franconia Village and Herbert Al bert were by the sane hearing
officer; the informal decisions in the cases of 119-121 West

104 Realty and Excel si or Managenent were by anot her hearing

of ficer.
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cases are appeals by Franconia Village, Herbert Al bert, and
Excel si or Managenent, conpl ai nants, from separate informal review
deci sions dated January 30, 1997, Decenber 15, 1997, and July 12,
1999, respectively, each in favor of Consolidated Edi son Conpany
of New York, Inc. (Con Edison or the utility). The l|ast case is
an appeal by 119-121 West 104 Real ty/ Phi pps Houses Services
(119-121 West 104 Realty), conplainant,? of an informal review
deci si on dated Septenber 16, 1998 partlg in favor of conpl ai nant
and partly in favor of Con Edison, the utility. Each
conpl ainant, the owner of at |east one nmultiple dwelling, sought
rebilling for gas service at the utility’s Service C assification
(SC) No. 12, Dual -Fuel Interruptible Service, fromthe
introduction of this rate in March 1988.° In the cases of
Franconia Village, Herbert Al bert, and Echlsior Managenent, each
account was originally billed on the utility's firmgas heating
rate, SC No. 3, and was transferred to SC No. 12 after
conpl ai nant requested service on (and, in the case of Herbert
Al bert, conpleted required changes necessary to qualify for) the
interruptible rate. In the case of 119-121 West 104 Realty, the
account was transferred to SC No. 12 only after the hearing
of ficer found conplainant qualified for service on that rate at
the tine the conpl ai nt was nade.

In three of the four cases, Franconia Village, Herbert
Al bert, and Excel si or Managenent, the infornmal decisions upheld
the billing. In the remaining case, 119-121 West 104 Realty, the
hearing of ficer found that when conplainant had first requested

2 Phi pps Houses Services was the managi ng agent for the

custoner, 119-121 West 104 Realty.
3 Franconia Village has separate accounts for two nmultiple
dwel I'i ngs, one |ocated at 44-55 Ki ssena Boul evard, Flushing, and
the other at 43-57 Union Street, Flushing. Herbert Al bert has an
account for a multiple dwelling | ocated at 220 East 54'" Street

i n Manhattan; Excel sior Managenent has an account for a nmultiple
dwel ling located at 340 West 55'" Street in Manhattan; and Phipps
Houses Services has one account for two nultiple dwellings

| ocated at 119 and 121 West 104'" Street in Manhattan.
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SC No. 12 on Decenber 4, 1995, conplainant qualified for the rate
at that tine, and therefore directed the utility to rebil
conplainant at SC No. 12 but only back to Decenber 4, 1995;
consistent with the other three informal decisions, the hearing
officer rejected this conplainant’s claimthat it was entitled to
rebilling for the six-year period precedi ng Decenber 4, 1995.
The utility did not appeal this decision. Conplainants Franconia
Village, Herbert Al bert and Excel si or Managenent appeal seeking
rebilling back to the 1988 effective date of SC No. 12.
Conpl ai nant 119-121 West 104 Realty seeks rebilling for a six-
year period preceding its conplaint and the effective date from
whi ch the hearing officer directed rebilling, Decenber 4, 1995.
For the reasons discussed bel ow, we deny conpl ai nants’ appeal s,
except that the informal decision in the case of Herbert Al bert
is nodified and to that extent the appeal is granted.

BACKGROUND

SC No. 12

On March 18, 1988, the utility's new interruptible
service rate, SC No. 12, becane effective. Under this
classification, qualifying custoners can obtain advant ageous
rates provided they maintain dual-fuel facilities and agree to
switch to an alternative fuel (usually oil) when the outdoor
tenperature falls below a | evel designated by the utility, such
as 20° F. They are also subject to additional charges, such as
doubl e the applicable rate per thermof gas required under the
SC No. 12 tariff, if gas is consunmed during periods when the
tenperature is bel ow the designated | evel

Prior to the introduction of the SC No. 12 rate on
March 18, 1988, Con Edi son published a notice of the proposed
SC No. 12 tariff in The New York Tines in Decenber 1987 and

January 1988, pursuant to 16 NYCRR §270.70.% The newspaper
O

* Section 270.70 states in part, “Wenever a change is proposed

to any schedule filed with the comm ssion, a notice to the public
of such proposed change shall be published once in each week for
(conti nued)
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notice stated that Con Edi son proposed to replace interruptible
gas rates SC No. 5, SC No. 6, SC No. 10, and SC No. 11 with the
new SC No. 12 rate, and that the new rate was being offered “to
all customers with dual-fuel facilities capable of supplying the
entire requirenents of the facility on either gas or fuel oil.”
The notice also indicated that, subject to eligibility
requi renents and restrictions, custoners would be able to sel ect
fromanong five priorities of interruptible service under the new
rate, Priorities A, B, C, D, and E. Further, the notice stated
the order of interruption (E, Db C, B, and A), the eligibility
requi renents for each priority of interruptible service, and that
the rates for each priority will be set “at sone relationship to
the price of the customer's alternate fuel.”®

In addition to the required nemspaBer notice,
Con Edi son contacted each dual -fuel custonmer then being billed on
the pre-existing interruptible rates, SC No. 5, SC No. 6,
SC No. 10, and SC No. 11, to informthem about the new SC No. 12
interruptible rate and obtain a signed service application for
the priority they selected under SC No. 12. Also, at the time of

(conti nued)
four successive weeks in a newspaper having general circulation
in each county containing territory affected by the proposed
change, which notice shall plainly state the changes proposed to
be made in the schedule then in force and the time when the
change will go into effect.” Section 270.70 al so requires that
t he newspaper notice “nust be nade in a formand manner desi gned
to be seen and understood by the custoners affected by the
proposed change” and conpleted prior to the date the change
becones effective.
®> The new rate, authorized by Special Pernission Order G 2609 on
February 24, 1988, was designed to elimnate certain
i nconsi stencies related to the structure and requirenents of the
prior interruptible service rates and enable Con Edison to retain
and build its interruptible gas |oad by offering conpetitive
rates to all custonmers with dual-fuel facilities regardl ess of
type of fuel oil used or size. 1In SC No. 12, the utility
provided a single dual-fuel rate to replace the various pre-
existing rates of this type.
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the March 1988 introduction of SC No. 12 service, Con Edi son
initiated a mail canpaign to inform SC No. 2 and SC No. 3
custoners known to be dual -fuel custoners about the availability

of SC No. 12 service. The letter used in the utility's nai
canpai gn contai ned essentially the sane information as the
newspaper notice.?®

| nf ormal Conpl ai nll]s

Each customer conplained, first to the utility and then
to this agency, that it was not properly advised of the
avai lability of SC No. 12, and qualified for SC No. 12 billing
fromthe introduction of this rate in March 1988. Conpl ai nants
asserted that Con Edi son knew or shoul d have known of their use
of dual -fuel equipnment fromthe tine service was initiated and
they were placed on SC No. 3, and that the utility’'s failure to
notify themof the availability of SC No. 12 in March 1988
viol ated Public Service Law (PSL) 8865(3) and 66(12).
Conpl ai nants contended that this nmeant that they were entitled to
backbilling on SC No. 12, consistent with the Conmm ssion
determ nation in Bronxwood. ’

The utility disagpeed, mai ntai ning that it had net
cont enpor aneous requirenents for providing notification to
exi sting custoners of optional rates when it published a notice
of the proposed SC No. 12 tariff in The New York Tines in
Decenber 1987 and January 1988, and that in March 1988 it carried
out an outreach programto notify SC No. 2 and SC No. 3 custoners

known to be using dual -fuel equipnment of the availability of

® The case files contain a copy of the newspaper notice

submtted by the utility and several exanples of the letter
mai |l ed to known dual -fuel users, which were submitted by one
consultant, Urac Corp. (it had been sent, as part of the
utility’s mail canpaign, to other customers who were the
consultants’ clients).

" Case 90-E-0996, In the Matter of the Dispute Between Bronxwood
Hone for the Aged, Inc. and Con Edison, Order Directing
Rebilling, Opinion No. 92-9 (issued April 16, 1992); rehearing
deni ed, Opinion No. 92-9(A)(issued July 15, 1992).
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SC No. 12 service. The utility also asserted that three of the
custoners were transferred to SC No. 12 upon providi ng proper
service applications, and that one customer(119-121 West 104'"
Realty) was denied SC No. 12 service because the dual -f uel
equi pnent did not qualify for this rate.

Specifically, each conplainant’s account had been
pl aced on SC No. 3 for firmgas service at the tine of service
commencenent (in each case this predated the introduction of
SC No. 12 in March 1988).8 Conpl ai nants Franconia Village and
Excel si or Managenent mereDtransferred to SC No. 12 for
interruptible gas service when they notified the utility that
they qualified for the rate (Septenber 15, 1994, in the case of
Franconia Village’'s two accounts, and Novenber 30, 1994, in the
case of Excel sior Managenent’s account). Conpl ai nant Herbert
Al bert’s account, however, was not transferred to SC No. 12 until
nore than a year after the original request. Herbert Al bert’s
initial letters of June 29 and July 18, 1994 sought retroactive
assignment to SC No. 12 back to the effective date of that rate
(March 1988); in response to both letters, the utility nerely
stated that conplainant did not qualify for the rate, and
provi ded no expl anation of what conpl ainant needed to do to
qualify for SC No. 12 going forward. However, after the custoner
conpl ained to this agency on August 31, 1994, the utility
conducted an inspection on Septenber 29, 1994, and found that
conpl ai nant’ s dual -fuel equipnent did not qualify for SC No. 12.
The utility so informed conpl ainant by |etter dated COctober 13,
1994, and provided a contact nane and tel ephone nunber for
conplainant. Conplainant applied in witing for SC No. 12 on
Sept enber 15, 1995 and was transferred to the rate, effective
Sept enber 21, 1995. (Information in the file suggests that the

8 Franconia Village’s two accounts were established on January 7,
1983 and July 19, 1984; Herbert Al bert’s account was established
on August 25, 1975; Excel sior Managenent’s on COctober 1, 1984;
and 119-121 West 104 Realty’s on August 7, 1984.
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del ay from Septenber 29, 1994 to Septenber 15, 1995 was due to
the timng of conplainant’s building s board nmeeting, at which
the decision was nade to go ahead with SC No. 12 service.)

The utility refused to transfer 119-121 West 104 Realty
to SC No. 12 prospectively in response to its conplaint, and did
not do so until after issuance of the informal review decision in
favor of conpl ai nant.
| nf ormal Deci si ons

The hearing officers concluded in each case that
Con Edi son, which had published newspaper notice of the proposed
SC No. 12 rate prior to first offering that rate, and which had
sent letters to known dual -fuel users, the custoners nost |ikely
to benefit fromthe rate, informng themof its availability, was
not required to rebill conplainants at SC No. 12 for any period
prior to their actual request for that rate.® In the case of
Herbert Al bert, the hearing officer found thgt conpl ai nant’ s
appearance on a list of known dual -fuel equi pnent users receiving
gas service at SC No. 2 or SC No. 3 (both firmrates) as of
January 31, 1988, who were contacted by the utility about
SC No. 12 in March 1988, was conpelling evidence that the utility
had i ndeed contacted conpl ai nant about the availability of
SC No. 12 at that time. Wth respect to 119-121 West 104 Realty,
the hearing officer found that the account qualified for
SC No. 12 at the tinme conplainant first notified the utility of
its eligibility for the rate, and directed rebilling at SC No. 12
from Decenber 4, 1995. This decision was based on a utility
i nspection report of Decenber 4, 1997. The utility inspection
found that although this conplainant had two separate gas water
heaters on the sanme |line as the dual -fuel boiler, the dual-fuel

°® In the Excel sior Management informal decision, the hearing

officer relied on the finding in Case 93-G 1118, Appeal by Long
I sl and Lighting Conpany of the Informal Decision Rendered in
Favor of Carlton Bay Condom ni uns, Marpas Associ ates, Wall ace
Hol di ng Corp., and Roosevelt Blvd. Realty Corp., Conm ssion
Determ nation (issued May 8, 1998).
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boi |l er was capabl e of providing both heat and hot water service
when the utility required the interruption of gas supplied to the
gas water heaters.
PO NTS ON APPEAL
On appeal, all conplainants assert the foll ow ng:

The hearing officer erred in not recogni zing that
i nadequate notice was given conplainants of the availability of
SC No. 12, since the utility knew or should have known that each
conpl ai nant had dual -fuel equipnment, and therefore the utility
shoul d have sent conplainants the letter it sent to other known
dual - fuel custoners.

The hearing officer erred in failing to give proper
consideration to two provisions of the Public Service Law,
8865(3) and 66(12)(d), which conplainants allege required that if
sonme custoners were sent letters notifying themof the
avai lability of SC No. 12, all other simlarly situated
custoners, including conplainants, should have received such
letters also.® 1In this regard, conplainant Herbert Al bert
di sputes the E%aring officer’s conclusion that the utility
provi ded sufficient evidence to show that he had i ndeed been sent
a letter notifying himof the SC No. 12 rate in approxi mately
March 1988); this conplainant urges that the hearing officer’'s in
canera review of Con Edison’s March 1988 |ist of known dual -fuel
custoners was inproper, as this |list had not been granted
confidential status by this agency’s Records Access Oficer, and,

10 Conpl ai nants assert that the utility would have cone across

custoner information obtained when service was requested,

i ncluding the service application, that would have indicated the
use of dual -fuel equipnent in their cases, and therefore shoul d
have sent themthe letter targeted to custoners known to have
such equi pnent. Franconia Village, in particular, argues that an
adverse inference should be drawn fromthe utility' s failure to
produce conpl ai nant’s service application. Conplainants’
argunments in support of the assertion that the utility knew or
shoul d have known of their use of dual-fuel equi pnent are stated
nore fully and addressed in our determnation (infra, pp. 12-14).
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wi t hout such status, conplainant shoul d not have been deprived of
the right under 16 NYCRR 812.8 to see any information provided by
the utility to the hearing officer.

In addition, the follow ng conplainants nmake these
argunents:

Her bert Al bert argues that Con Edison’s refusal of
retroactive rebilling at SC No. 12 in conplainant’s case was
di scrimnatory because the utility allegedly settled simlar
conpl ai nts by making adjustments in favor of other custoners.?!
Further, Herbert Al bert asserts that it was Con Edison’s denig?
of the conplainant’s June 29, 1994 request for SC No. 12 service,
and the utility's failure to tell conplainant how to go about
obtaining service on this rate, that prevented the account’s
transfer to SC No. 12 until Septenber 21, 1995.

Excel si or Managenent asserts that the hearing officer,
inrelying on the Conm ssion’s determnation in Carlton Bay

Condom ni uns (see note 9, supra) in support of her finding that

conpl ai nant was not discrim nated against, ignored an inportant
di fference between that case and the present conplaint. This
conpl ainant states that while, in Carlton Bay Condom ni uns, the

Comm ssion found no deficiency with LILCO s practice, after 1983,
of assigning all new space and water heating custoners internal
billing codes that did not permt LILCOto identify nmultiple
dwel i ng custoners (the beneficiaries of the new optional rate
that the case concerned), in contrast, Con Edi son always has had
a procedure for identifying dual-fuel gas custoners billed on a
firmrate. Conplainant thus asserts the utility should have
known of conpl ai nant’ s use of dual -fuel equipnent.

1 Herbert Albert’s consultant, Uility Check, cites specific

conpl aints, which the consultant alleges the utility settled.

The conplaints specified are identical to those also referred to
by a different consultant, in the context of another SC No. 12
case, 95-G 0190, Appeal by Phi pps Houses of the Informal Decision
in Favor of Con Edi son, Conmm ssion Determ nation (issued

April 27, 1999), p. 25, as having been settl ed.
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UTI LITY S RESPONSE TO APPEALS
The utility argues as foll ows:

The utility is not obligated to sel ect the nost
favorable rate for a custoner, and its actions satisfied
cont enpor aneous standards for notice of newrates.'® Wth the
exception of Herbert Al bert, the utility had no knE&Aedge of
conpl ai nants’ use of dual -fuel equipnent until they requested
SC No. 12 service. Even if the utility knows that a custoner has
dual -fuel equipnent, that know edge does not necessarily presage
the custoner's interest in interruptible service, nor does the
exi stence of dual -fuel equi pnent al one qualify a custoner for
SC No. 12 service.®

Rebillinchoanainants at SC No. 12, under the
ci rcunst ances of their cases, would provide an undue advantage to
t hem and di scri m nate agai nst other SC No. 12 custoners who have
conplied with the SC No. 12 requirenents.

Con Edison is not obligated to settle a custoner’s
conplaint, as asserted by Herbert Al bert, because it may have
done so in the case of another custoner. The Conm ssion has
consistently adhered to a policy that utility-custoner

settlenments of billing disputes are not considered to “set

general policy or to place universal obligations on a utility.”?
L]

12 The utility argues that the one case in which the Conmi ssion

found that the utility did not fulfill its obligation to assist a

custoner to select the nbost advantageous rate was Case 90- E- 0996,
Bronxwood (see note 7, supra), and notes that the Conm ssion
explicitly limted that decision to the facts of the particular
case, which differed fromthe present conpl aints.

13 Con Edison relies on General Rule 111(7) of its tariff
(P.S.C. No. 8 - Gas), which requires a custoner to notify the
utility and make any interior change necessitated by a change in
gas requirenments or service classification, and on the SC No. 12
speci al provisions, which require custonmers seeking SC No. 12
service to notify the utility that they have dual -fuel equi pnent
and neet several equi pnent and operating conditions required for
SC No. 12 service.
4 Con Edison cites Case 91-E-0601, Appeal by G enadier Realty
Corp., et al of the Informal Decision Rendered in Favor of

(conti nued)
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Regar di ng conpl ai nant Herbert Albert’s argunent that it
was i nproper for the hearing officer to rely on an in canmera
review of the utility s list of known dual -fuel using custoners
as evidence that the letter notifying such custoners of the
SC No. 12 rate’s availability was sent to this conplainant in or
around March 1988, the utility provides a redacted copy of the
March 1988 |ist of known dual -fuel firmrate customers show ng
that Herbert Al bert was on the list. The utility asserts that
since Herbert Al bert was on this list, it is reasonable to
presune that this conplainant received this letter. The utility
al so asserts that conplainant’s claimfor retroactive billing is
underm ned by the fact that the utility did not actually receive
an SC No. 12 service application fromthis conpl ai nant until
Sept enber 1995, when the building’ s board of directors approved
the service switch and the utility transferred conplainant to
SC No. 12.

Regar di ng Excel si or Managenent’s argunent that
Con Edi son al ways had a procedure for identifying a dual-fue
interruptible custoner on a firmrate, conplainant does not nake
it clear what procedure it is referring to. However, in the
utility's customer information system accounts of firm and
interruptible custoners known to have dual -fuel equipnent are
coded to indicate the alternate fuel type. Those custoners with
dual - fuel coding were contacted when SC No. 12 was first offered
in 1988.

DETERM NATI ON
The central issues here are whether the utility gave

conplainants, firmgas custonmers w th dual -fuel equipnent,
adequate notice of the availability of a newrate that m ght have

(conti nued)
Con Edi son, Conmi ssion Determ nation, (issued Decenber 7, 1993),
p. 13 (note), and Case 90-E-0267, Appeal by Suffol k County
Department of Public Wrks of the Infornal Decision Rendered in
Favor of the Long Island Lighting Conpany, Conmi ssion
Det erm nation (issued Novenber 16, 1993), pp. 15-16.
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been beneficial to them and whether the utility properly

assi sted conplainants in obtaining that rate once they applied

for

it.

W recently considered these issues in a simlar appeal

seeking rebilling at SC No. 12, in Case 94- G 0887, Carol

Turner.?

> W found in that case, at pp. 10-13, that Con Edi son

had nadg]reasonable efforts, under the circunstances, to notify

custoners for whomthe SC No. 12 rate m ght be beneficial of the

rate’s availability. W stated that under such circunstances:

[ T] he newspaper notice published pursuant to our regul ations
and the Public Service Law, conbined with reasonable efforts
by the utility to directly contact a group of custoners with
characteristics indicating nore propensity to utilize such a
rate (custoners identified as having dual -fuel equipnent)
satisfied the utility’'s obligation under its tariff to
assi st customers in obtaining the nost beneficial rate.®

1

The concl usion reached in Carol Turner about the adequacy of the

general efforts made to notify existing firmgas custoners of the
avai lability from March 1988 on of the SC No. 12 interruptible
rate is applicable as well to the present cases.

As we did with the simlar argunent in Carol Turner, we

reject the argunent by conplainants Franconia Vill age, Excel sior
Managenment, and 119-121 West 104 Realty that the utility knew or
shoul d have known of conpl ainants’ use of dual -fuel equipnent,

and shoul d therefore have included conplainants in the direct

mai | canpaign.!” The tariff provides that the utility may

require, at angjtine, a witten service application froma

nonresidential custoner. There is no evidence that the utility

in fact requested a witten service application or a security

deposit fromany of the present conplai nants when service was

15

Case 94- G 0887, Appeal by Ms. Carol Turner of the |nformnal

deci si on Rendered in Favor of Con Edi son, Conmi SSion

Det erm nation (issued Cctober 18, 2000).

% 1d., p. 11.

7 1d., pp. 13-15.
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requested. Nor has any evidence been presented to support the
specul ati ve assertion that in order to protect the utility's
capital investnent the utility would have required assurances
fromconpl ainants. Conplainants’ assertions that the utility
must have known of their possession of dual-fuel equipnent
because of its alleged review of New York City Buil dings
Departnent permts is also incorrect. No show ng has been nade
that Con Edison was required to review any New York City
Department of Buildings permts for the purpose of determ ning
the type of gas equi pnent to be used, or even that permts issued
by the Buil dings Departnent would indicate the use of dual -fuel

equi prent . '8

Excel si or Managenent alleges that Con Edi son has

al ways hadE% procedure for identifying dual-fuel gas custoners
but fails to state or docunment what that procedure is. No basis
had been shown for concluding that this custoner nmet Con Edison’s
criteria (see p. 11, supra) for inclusion on its 1988 |ist of
custoners known to have dual -fuel equipnent.

These three conpl ai nants argue that, pursuant to the
tariff, the utility nust be able to identify its dual -fuel
custoners for the purpose of assessing the m ni num charge
requi red of SC No. 2 dual -fuel custoners whose annual usage
reaches 103,300 therns or nore, and curtailing gas service in a
prescribed order during a period of gas service interruption.
Agai n, however, these requirenments do not obligate the utility to

take affirmative steps to inventory its custoners' equipnent to

8 The utility requires that custoners present the Gty

Bui | di ngs Departnent gas certificate (which affirns that the
custoner’s plunber found the gas piping to be safe), and, upon
recei pt of the gas certificate, the utility perforns a routine
i nspection prior to turning on the gas service. However, there
is no requirement that such an inspection include ascertaining
whet her equi pnent is dual -fuel capable. W note that, in any
case, no evidence was submtted by either the utility or
conplainants related to the initiation of service.

-13-
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determ ne whi ch custoners have dual -fuel equi pnrent. Rather,
pursuant to the tariff, the utility may rely on its record of the
custoners known to be using dual -fuel equipnent.

Since Con Edison did not know or have reason to know of
t hese three conpl ainants’ dual -fuel equipnent, it could not have
been expected to send conplainants the letter in March 1988
directed to custoners known by the utility to have dual -f uel
equi pnent, and its not doing so was not discrimnatory.

Herbert Al bert asserts that the hearing officer’s
finding that this conplainant had been sent a letter in
March 1988 of notification regarding SC No. 12's availability was
not properly supported. A January 21, 1988 Con Edi son
menor andum relied upon by conpl ai nant (see informal decision,
p. 2) referred to a list of dual-fuel users then taking gas
service at firmrates, and said such custonmers were to receive a
letter inform ng themof the availability of the new
interruptible rate. Con Edison refused on grounds of
confidentiality to provide the list to conplainant’s consultant,
but offered to nake it available to the hearing officer for anin
canera review. The hearing officer nade such a review, over
conpl ai nant’ s objection, and confirned that conplai nant was on
the list. As a docunent made in the ordinary course of the
conpany’s business, the list is credible evidence that
conpl ai nant was contacted about the availability of SC No. 12.
Conpl ai nant asserts, however, that the hearing officer’s
consideration of this information violated conplainant’s rights,
under 16 NYCRR 812.8(b), to be provided by the hearing officer
“Wth any information regarding the nerits of the case exchanged
bet ween the hearing officer and any other party, and an
opportunity to respond to the hearing officer regarding such
information,” and urges that the hearing officer erred in not
requiring the utility to submt the list to the Conm ssion’s
Records Access O ficer, presumably under 16 NYCRR Part 6, for a
finding whether the information was entitled to protection from
di scl osure.
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It woul d have been preferable to refer the matter to
the Records Access O ficer to resolve confidentiality issues,
rather than to proceed, w thout conplainant’s agreenent, wth an
in camera review. In the absence of the Records Access Oficer’s
decision, it is not clear whether the nanes of the other
custoners on the list were confidential and should not have been
di scl osed to conplainant or its consultant. However the hearing
officer’s intent in reviewing the list in canmera was to protect
potential confidential information, not to engage in ex parte
comuni cation. Conplainant’s nane was on the list, and the
identities of the other custonmers had no decisional consequence.
Under these circunstances, we conclude that the hearing officer’s
procedure was not prejudicial to conplainant.

Further, conpl ainants Franconia Vill age, Excel sior
Managenent and 119-121 West 104 Realty assert that PSL 8865(3)
and 66(12)(d) take precedence over the Conm ssion’s newspaper
notice requirenent, and that these provisions required the
utility (in order to avoid unlawful discrimnation) to send
|l etters to each of these conpl ainants notifying them of the
avai lability of SC No. 12 soon after that rate took effect,
because it sent such letters to other custoners (identified as
havi ng dual -fuel equipnent). This argunment is incorrect.

Section 65(3) prohibits giving unreasonabl e or undue preference
or advantage to “any person, corporation or locality, or to any
particul ar description of service* or subjecting any such entity
to “any undue or unreasonabl e prejudice or disadvantage in any
respect whatsoever.” In the circunstances at issue (a very large
nunber of firmgas custoners as opposed to the nunber likely to
utilize the interruptible rate) we have already found that the
utility’s mailings to identified dual-fuel users, conbined with

t he provision of adequate newspaper notice of the proposed rate
change, constituted reasonable efforts to notify custoners of the
newy available rate. The utility’s mailing letters only to
custoners who could be identified as possessi ng dual -f uel

equi pnent, and therefore as being nore likely than other firm gas
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custonmers to utilize the newrate, did not unreasonably or unduly
advant age sone customers or di sadvantage others and did not
violate 865(3). Gven the utility's reasonable notification
efforts, the failure to place conplainants on the interruptible
rate before the utility knew they were dual -fuel custoners who

wi shed to take interruptible service (having dual -fuel equipnent
does not guarantee that the customer wll opt for interruptible
service) did not violate PSL 866(12)(d)’'s prohibition on charging
a different conpensation for any service rendered than the tariff
permts.

We next consider whether the utility properly assisted
conpl ai nants once they applied for SC No. 12 service. 1In three
of these cases, conplainants have been billed on SC No. 12 from
the tine they requested this rate. Specifically, Franconia
Village requested SC No. 12 for its two accounts by letters dated
Sept enber 2, 1994, and, after it segregated the hot water boilers
serving conplainant’s two nultiple dwellings fromthe
interruptible heating | oads, its accounts were placed on
SC No. 12 effective September 15, 1994;'° Excel si or Managenent
was placed on SC No. 12 effective the dgge it requested this
rate, Novenber 30, 1994; and, in conpliance with the hearing
of ficer’s decision, Con Edison placed 119-121 West 104 Realty on
SC No. 12 as of Decenber 4, 1995, when conplainant’s ori ginal
SC No. 12 request was inproperly denied by the utility. Since
t hese custonmers have been billed, or in the case of 119-121 West
104 Realty rebilled, at SC No. 12 fromthe date of their request
for the rate or, if necessary, fromthe date of renoval of non-
interruptible service fromthe neter to receive interruptible
billing, we find that no adjustnent is warranted.

19 Since the two hot water boilers only burn gas, and the

interruption of gas use during a curtailnent period would deprive
conplainant’s nultiple dwellings of water heating service, the
boilers had to be separated fromthe interruptible space heating
| oad.
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Wth respect to Herbert Al bert, we find that the
docunent ed circunstances partly support conplainant’s assertion
that Con Edi son’s unexpl ai ned denial of conplainant’s June 29,
1994 request for SC No. 12 and failure to assist conplainant to
qualify for the rate prevented transfer to SC No. 12 sooner than
Sept enber 21, 1995. Herbert Albert’s initial letters of June 29
and July 18, 1994 asserted retroactive eligibility for SC No. 12
back to March 1988 (the utility’'s initial offer of that rate).
In response to both letters, the utility nerely stated that
conplainant did not qualify for the rate, and provi ded no
expl anati on of what conpl ai nant needed to do to qualify for
SC No. 12 going forward. Only after conplainant conplained to
this agency on August 31, 1994, and staff intervened, did the
utility conduct an inspection on Septenber 29, 1994, and find
that conpl ainant’s dual -fuel equipnent did not qualify for
SC No. 12. The utility infornmed conplainant by |letter dated
Oct ober 13, 1994 of this obstacle to the custoner’s placenent on
SC No. 12, and provided a contact nane and tel ephone nunber.
Conmpl ai nant then applied in witing for SC No. 12 on
Sept enber 15, 1995, and was transferred to this rate, effective
Septenber 21, 1995. Cdearly the delay from Cctober 13, 1994 to
Sept enber 1995 was conpl ainant’s responsibility. However, that
del ay apparently related to the timng of the custonmer’s board
neeting, and the delay presumably woul d have been shorter had the
utility responded pronptly to conplainant’s July 1994 request.
In view of the fact that the utility did not properly assist
conplainant until three and one-half nonths after conplainant’s
original SC No. 12 request, we conclude that a credit adjustnent,
including interest on overpaynents, representing the three and
one-hal f nmonths of service imrediately prior to the date
conpl ainant was transferred to this rate is appropriate.

The assertion by Herbert Al bert that Con Edi son
di scrim nated against this conplainant by not naking retroactive
SC No. 12 billing adjustments, although the utility allegedly
made such adjustnments in the case of other custoners who nade
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simlar conplaints, does not provide a basis for concluding that
the sane kind of billing adjustnent is called for here. As the
Comm ssion found in Genadier Realty and Suffol k County

Department of Public Wrks, settlenents “do not set general
” 20

policy or place universal obligations on a utility, and are an
accepted nmeans of resolving conplaints efficiently, quvided t hat
the utility makes the settlenents in a consistent and reasonabl e
manner . %!

- In summary, we conclude as we did in Carol Turner,

that, with respect to the reopening of Con Ed's interruptible gas
service in 1988 (and the associ ated consolidation of prior
interruptible rates and changes in the terns of the resulting
service classification), Con Edi son nmade reasonable efforts to
notify existing firmgas customers by publishing an adequate
newspaper notification of the proposed adoption of SC No. 12 and
by sending letters starting in March 1988 to custoners who coul d
be identified as having dual -fuel equipnent (and therefore being
nost likely to benefit fromthe rate) inform ng them of the
availability of the newrate. W also find that the utility
presented sufficient evidence that conplainant Herbert Al bert was
anong the custoners so contacted when SC No. 12 was introduced in
March 1988. That the other three conplainants did not receive
notification does not indicate that the utility's efforts were
insufficient, since, based on the facts here, the utility could
not reasonably have been expected to know that they had dual -fuel
equi pnent. Further, we determne that the utility properly

20 See note 14, supra.

2L The specific allegedly settled conplaints, upon which
conplainant’s consultant relies, were al so used by anot her
consultant in support of a simlar argunent in another appeal
regarding SC No. 12, Phipps, p. 25 (see note 11, supra). In

Phi pps, we reviewed the specific settled conplaints and rejected
the argunent that inconsistent treatnment had occurred. No basis
has been denonstrated for reaching any different conclusion in
Her bert Al bert’s case.
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assi sted Franconia Village, Excelsior Managenent, and 119-121
West 104'" Realty and transferred these conplainants to SC No. 12
upon their requests for service on this rate. W find, however,
that the utility did not properly assist Herbert Al bert until
three and one-half nonths after conplainant’s original request
for SC No. 12 service. Under these circunstances, conplainant is
entitled to recalculation at the SC No. 12 rate of his billing
for the heating account for a period of three and one-half nonths
prior to the date the utility transferred the account to

SC No. 12 (Septenber 21, 1995), and interest should be paid on
any resulting refund.

In order to assure that all aspects of this case have
been properly addressed, staff has thoroughly reviewed the entire
conplaint file. The appeals of conplainants Franconia Vill age,
119- 121 West 104 Realty and Excel si or Managenent are deni ed and
the informal decisions in these conplaints are upheld. The
appeal of conpl ainant Herbert Al bert is granted to the extent
indicated in the precedi ng paragraph and is otherw se denied; the
informal decision is nodified accordingly and upheld as nodified.
The utility is to notify staff within thirty days of the
determ nation’s issuance that the billing adjustnent to
Herbert Al bert indicated in the precedi ng paragraph has been
made.
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