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Rat e/ Restructuring Pursuant to Opinion No.
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110, and Certain Rel ated Transacti ons.

ORDER APPROVI NG TRANSFER OF GENERATI NG FACI LI TI ES
AND MAKI NG OTHER FI NDI NGS

(I'ssued and Effective July 28, 1999)

| NTRODUCTI ON

By petition dated March 12, 1999, Consolidated Edi son
Conmpany of New York, Inc. (Con Edison or the conpany) and Astoria
Cenerating Conpany, L.P. (Astoria GenCo) jointly request
authority to transfer Con Edison's Astoria Generating Station,
Gowanus Gas Turbines, Narrows Gas Turbines and rel ated assets
(Astoria facilities) to Astoria GenCo for $550 mllion, subject
to adjustnments at closing. Astoria GenCo was the w nning bidder
for the third of the three bundles of assets auctioned by Con
Edi son.Y¥ Astoria GenCo also requests that it be lightly
regul ated under the Public Service Law (PSL). Con Edi son and

Astoria GenCo assert that their PSL "70 and related filings are

Y The sal es of the other two bundles of assets were approved
in Case 96- E-0897, Consolidated Edi son Conpany of New YorKk,
Inc. - Plans for Electric Rates and Restructuring, Order
Approving Transfers of Generating Facilities and Making
O her Findings (issued June 8, 1999); Case 96-E-0897, supra,
Conpr ehensi ve Order Approving Transfers of CGenerating
Facilities and Making Qther Findings (issued June 17, 1999).
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in accordance with various Conmi ssion opinionsY and conply with
the auction-related orders for Con Edi son.?

After careful review of the PSL "70 petition and
supporting docunents, the comments received and Staff's anal ysis,
the sale to Astoria GenCo is approved, subject to the conditions
set forth herein. Con Edison's transition power purchase
agreenents with Astoria GenCo are accepted for filing and certain
of the requested findings are made. Astoria GenCo wll be
subjected to |ightened regul ati on under the Public Service Law
once it becones the owner of the Astoria facilities.

BACKGROUND

Under the Rate and Restructuring Plan adopted for Con
Edi son in Opinion No. 97-16, the conpany comritted to develop a
plan to divest all of its electric generating facilities, with
t he exception of the Indian Point No. 2 nucl ear power plant and
its associated gas turbines (Indian Point 2). 1In the plan, Con
Edi son proposed to sell at |east 50 percent of its fossil-fueled
el ectric generating facilities located in New York City (in-City
generating facilities) to unaffiliated third parti es.

The Auction Plan and Conpliance Orders

On March 2, 1998, Con Edison filed a CGeneration
Di vestiture Plan and Petition (divestiture plan) to divest its
in-City generating facilities. The conpany proposed to auction
sone of its in-City generating facilities to unaffiliated third

1 Cases 94-E-0952 et al., Conpetitive Qpportunities Regarding
El ectric Service, Opinion No. 96-12 (issued May 20, 1996);
Case 96-E-0897, supra, Opinion No. 97-16 (issued Novenber 3,
1997).

2/ Case 96-E-0897, supra, Oder Authorizing the Process for
Auctioning of Generation Plant (issued July 21, 1998)
(Auction Plan O der); Case 96-E-0897, supra, Order on
Consol i dat ed Edi son Conpliance Filing for Divestiture of
Cenerating Facilities (issued August 5, 1998) (Auction
Conmpl i ance Order).
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parties and to transfer the remaining plants to an affiliated
entity. W conditionally approved the divestiture plan in the
Auction Plan Order but gave Con Edi son an opportunity to propose
a conpensation schene for agreeing not to have any of its
affiliates participate in the auction. Thereafter, in the
Auction Conpliance Order, we approved, subject to conditions, Con

Edi son's proposal to divest all in-City generating facilities to
unaffiliated third parties and to permt it to retain up to $50
mllion in net gains fromits auction to reduce its unrecovered

i nvestrment in Indian Point 2.

The Auction Plan Order outlined Con Edison's
responsibilities in conducting and concluding the sale of its in-
City generating facilities. The conpany was to conduct a two
phase auction process. Phase | would include the solicitation of
non-binding initial bids. In Phase Il, selected bidders from
Phase | woul d conduct further due diligence, propose revisions to
the transaction contracts and submt binding bids. Thereafter,
Con Edison, in consultation with its financial and | egal advisors
woul d sel ect the winning bidders. |[If nore than one of the Phase
Il bids clustered around a particular price, the clustered
bi dders woul d then be given a reasonabl e opportunity to
di stinguish their bid offers fromthe others.

In order to maxi m ze the |l ong term devel opnment of a
conpetitive in-City generation market, the assets were divided
into three, roughly equival ent bundl es consisting of one
generating station and one or nore gas turbine sites. The choice
of three bundles al so provided the best opportunity for Con
Edi son to maxim ze value for the assets. The specific assets in
each of the three bundles are as foll ows:

Bundle 1: Arthur Kill Generating Station, |located in
Staten Island, Ri chnond County, and 20 gas
turbines |ocated at the conpany's Astoria
facility in Queens County

Bundl e 2: Ravenswood CGenerating Station, |located in
Long Island Cty, Queens County, and 16 gas
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turbines also | ocated at the Ravenswood
facility

Bundl e 3: Astoria Generating Station, located in
Queens County, 32 gas turbines located in the
Gowanus section of Brooklyn, Kings County,
and 16 gas turbines |ocated in the Sunset
Park section of Brooklyn, Kings County, al
totaling 1,855 MWV

Mar ket power issues were of primary concern. Con
Edi son exam ned the effect of its divestiture plan on the
install ed capacity market, the energy market and the ancillary
services market and determ ned that any new owner could
potentially exert market power until sufficient new generation
was constructed in the City or the transmi ssion constraints in
the Gty were elimnated. To address these concerns, on June 1
1998, the conpany filed its |ocalized market power mtigation
nmeasures applicable to these three markets. The proposed
nmeasur es addressed the inpact of transm ssion constraints and
local reliability rules on the prices of those products and
services. The neasures were adopted in the Auction Plan O der.

Load pocket? market power is addressed through
benchmar ki ng spot market prices for in-City units against the
I ndi an Point 2 bus price, with mtigation nmeasures triggered
whenever the spot price of the divested unit rises above 105
percent of the benchmark. The New York |ndependent System
Operator (NYISO is expected to integrate these mtigation
measures into its procedures.

Y The Station consists of three steamelectric generating
units and one gas turbine unit.

2/ A "load pocket"” is a portion of a utility service territory
in which |oad | evels, at certain tines, will exceed the
transfer capability into the area, and so | ocal generator(s)
nmust serve sonme of the load. Depending on the specific
ci rcunst ances present in a | oad pocket, the |ocal
generator(s) may or may not possess narket power.
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Local reliability rules were al so addressed in the
Auction Plan Order. Wenever those rules conpel commtnent of a
di vested unit, which would not otherw se have been conmitted
under the NYI SO s conmitnment and di spatch, the particul ar
generator's start-up and mnimum | oad bids would be repl aced by
its "Unit Commitnent Reference Price.” This price is determ ned
through a calculation that reflects the unit's heat rate curve,
fuel price index and a vari abl e operational and nai nt enance
adder .

To address market power concerns in the installed
capacity market, Con Edison's proposal to cap the prices for
di vested generation at a "Capacity Reference Price," set at $105
per kWyear, was adopted. This cap remains in effect until such
time as the Federal Energy Regul atory Comm ssion (FERC)
determ nes that it may be renoved.

To ensure conpliance with the local reliability rule
providing that ten mnute reserves nmust be carried by in-Cty
units, Con Edison's two-part mtigation strategy was adopt ed.
First, divested in-City units are required to provide
avai lability bids of zero to the NYISOin all hours, and, second,
they are required to nake their spinning reserves available to
the NYI SO for dispatch

Labor and environmental issues were also addressed in
the Auction Plan Order. Con Edison planned to require the
purchasers of the three bundles to honor all collective
bar gai ni ng agreenents and of fer enpl oynent to non-uni on personnel
working at all of the plants. Con Edison also required the
purchasers to assune all past, present and future environnental
liabilities. In order to provide adequate disclosure of
potential environnmental liabilities, Con Edison was ordered to
assi st bidders in the identification of environnental
liabilities, thereby providing greater certainty for their due
diligence efforts.

THE JO NT PETI TI ON
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In the joint petition, the petitioners describe the
assets to be transferred, Astoria GenCo's ability to nmanage the
Astoria facilities, the contracts that were executed between the
parties, and the process that was actually undertaken to auction
the facilities. The petitioners ask that we:

1. find the transfer is in the public interest
pursuant to PSL "70;

2. approve the transaction contracts;

3. determ ne that the buyer is in conpliance with the

Commi ssion's vertical and horizontal market power
gui del i nes;

4. find that auctioned assets are "eligible
facilities" pursuant to Section 32 of the Public
Uility Hol di ng Conpany Act (PUHCA), enabling each
buyer to secure exenpt whol esal e generator (EWG
status fromthe FERC

5. confirmthat Astoria GenCo qualifies for |ightened
regul ation as an electric corporation; and

6. approve the proposed accounting for the sale and
transfer of the auctioned assets and proposed
application of the proceeds fromthe sale.

The Purchaser

Astoria GenCo is a Delaware |imted partnership forned
for the purpose of purchasing and owning the Astoria facilities.
Astoria GenCo is owned by Orion Power New York GP Il, Inc. (1%
ownership interest) and Orion Power New York LP 11, Inc. (99%
ownership interest). These two conpanies are subsidiaries of
Orion Power Holdings, Inc. (Oion), a Del aware corporation.
Oion is itself an indirect subsidiary of The Gol dman Sachs
Goup, Inc. (formerly, The Gol dman Sachs Group, L.P.)¥ and the

Y Col dman Sachs' ownership of Orion is through GS Capit al

Partners Il, L.P. and other related investnent funds. I n
total, CGoldman Sachs possesses a 63% ownership interest in
Orion.
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Constel | ati on Energy Goup, Inc.?Y

An affiliate of Astoria GenCo, COSI Astoria, Inc., wll
hire all enployees and operate and maintain the Astoria
facilities. CPS will provide power nmarketing and ri sk managenent
servi ces.

Conduct of the Auction

Con Edi son asserts that it conducted the auction in
conformance with the requirenents of the Auction Plan Order.
Morgan Stanley & Co., Inc. (Mdrgan Stanley) nmanaged the auction
process while preserving strict confidentiality concerning the
bi dders and their bids throughout the process.

Morgan Stanl ey began by soliciting expressions of
interest fromapproximtely 135 entities. A total of 47 entities

t hen signed confidentiality agreenents, enabling themto receive
a confidential O fering Menorandum and all data and docunents
relating to the assets. Non-binding Phase | bids for the Astoria
facilities were received Novenber 3, 1998.

Thereafter, Mdrgan Stanley recommended the bidders that
should be invited to participate in Phase Il of the auction
process for each bundle. Each Phase Il bidder was given access
to rel evant docunments via CD-ROVs and a data room at Con Edi son's
corporate offices. Each Phase Il bidder was given detailed
presentations by Con Edi son managenent and extensive plant tours.

During the Phase Il process, responses to over 600 questions
from bidders were distributed to all the bidders.

The Phase Il bidders were provided with drafts of the
transaction contracts and were given the opportunity to offer
comments. After consideration of all comments, revised
agreenents were sent to all bidders. Bidders were then
encouraged to submt final bids based on the ternms and conditions

Y Constel | ati on Power Source, Inc. (CPS), a direct subsidiary
of Constellation Energy Group, Inc., possesses the
Constellation portion of the ownership interest (i.e., 37%
in Oion.
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in the revised agreenents. Final binding Phase Il bids for the
Astoria facilities were received February 26, 1999. After

eval uati on of these bids, Con Edison selected Astoria GenCo as
the wi nning bidder. Final contracts were executed on March 2,
1999.

The Public Interest

Con Edison maintains the transfer of its Astoria
facilities to Astoria GenCo is in the public interest. The
conpany stresses that the sale of these plants to this purchaser
wi || advance the transformation of the electric industry in New
York State and effectuate our vision of a conpetitive nmarket for
el ectric service.

Con Edison affirns that it is has conplied with the

provisions outlined in the Auction Plan Order and the sale of the
facilities is in the public interest because the transaction:

1. facilitates a robust conpetitive electric market;
2. wi |l not underm ne our jurisdiction over Con
Edi son's electric transm ssion and distribution
functi ons;
3. maxi m zes the val ue of the assets;
4. i nvol ves a qualified purchaser;
5. conforns to our horizontal and vertical market

power gui del i nes;

6. protects the interests of workers currently
enpl oyed at the generating facilities; and

7. wi |l not have any significant inpacts on the
envi ronment .

The Transaction Contracts
Asset Purchase and Sal es Agreenent
Con Edi son has entered into a nunber of transaction
contracts with Astoria GenCo. The central agreenent is the Asset
Purchase and Sal es Agreenent (APSA). The APSA delineates all the
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conditions of the sale and the specific actions to be taken by
the parties prior to and after closing. Specific areas of note
are summari zed bel ow.

Environnental Liabilities - The APSA provi des that
Astoria GenCo will assume, with certain limted exceptions, al

environnmental liabilities arising fromthe ownership and

operation of the facilities. The one exception is that Con

Edi son will continue to assune all environnental liabilities

related to prior off-site disposal of hazardous substances.
Labor Provisions - Astoria GenCo will offer enploynent

to all current plant enployees, assune the ternms and conditions
of Con Edison's collective bargaining agreenent until it expires,
and mai ntain conpensati on and benefits to managenent enpl oyees
for a period of three years.

Continuing Site and Decl arati on of Easenents Agreenents

Three separate Continuing Site Agreenents were executed
bet ween Con Edi son and Astoria GenCo, one for the Astoria
Cenerating Station and one for each gas turbine site. These
agreenents all ow Con Edi son access to parts of the auctioned
assets and allow Astoria GenCo access to certain assets retained
by Con Edison. In addition, the easenents necessary to enable
the parties to access, operate and maintain the assets are
included in the Declaration of Easenents.

Transiti on Agreenents

Con Edi son has entered into a Transition Capacity
Agreenment (TCA) with Astoria GenCo that requires Astoria GenCo to
mai ntain the capability and availability of the auctioned assets
until the later of: (a) the earlier of Decenber 31, 2002 or the
date the NYI SO provides notice that the capacity is not needed to
meet in-City requirenents; or (b) the end of the capability
period preceding the period covered by the first auction for
capacity sponsored by the NYISO In addition, Con Edison wll
purchase the plants' total installed capacity at a prescribed
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maxi mum price at |least for the 1999 sumrer capability period, and
thereafter until a market for installed capacity is established
by the NYISO If the NYI SO establishes a capacity nmarket for the
1999- 2000 wi nter capability period, Con Edison will purchase at
| east 454 MW from Astoria GenCo at the sanme price (additional
purchases will occur if the closing occurs after July 31, 1999).
Shoul d Astoria GenCo fail to nmeet its obligations under the TCA,
a fornmula is specified for determ ning the appropriate penalty to
be paid to Con Edi son

Con Edi son has also entered in a Transition Energy
Sal es Agreenent (TESA) that gives Con Edison the right to
purchase the energy generated fromthe Astoria facilities at
cost-based rates fromthe day of closing of the sale until the
NYI SO is operational. |If the NYISOis not operational by March
1, 2000, either party nmay request a renegotiation of the
contract. |If an agreenment cannot be reached at that tine,
Astoria GenCo will file tariffs governing such purchases with the
appropriate regul atory agency(ies), to be effective June 1, 2000.

Con Edison will procure and supply all fuel required by
the facilities to generate energy for Con Edison. Astoria GenCo
will reinburse Con Edison for fuel oil and will procure its own
natural gas used to generate energy for sale to third parties.

Con Edison will pay Astoria GenCo an energy conversion
paynent of $1/ MM multiplied by the average net el ectrical output
of each unit sold to Con Edison on an hourly basis. |In addition,
the TESA provides for penalty and incentive paynents based on
speci fied performance standards.

To ensure that Astoria GenCo operates the plants
efficiently, a target BTU heat input has been included in the
agreenent. Astoria GenCo will pay Con Edison for all BTUs
consuned in excess of 104 percent of the target and Con Edi son
shal | pay Astoria GenCo for BTU consunption savi ngs bel ow 96
percent of the target.

The Auction Plan Order conditioned the closing on the
sal e of the auctioned assets on the NYI SO bei ng operati onal

-10-
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unl ess we determ ne otherwi se. Con Edison and Astoria GenCo
request that we determne that, due to the existence of the TCA
and TESA, the NYI SO need not be operational in order for the
closing to take place. Con Edison asserts that the TCA and TESA
el i m nate market power concerns and the need for nonitoring
mtigation neasures that woul d otherw se be perfornmed by the

NYI SO.

Guarantee and Equity Contribution Agreenents

Orion has executed a guarantee in favor of Con Edi son
whi ch secures the performance by Astoria GenCo under the APSA and
ot her transaction agreenents, including paynent of the purchase
price. In addition, Orion's parents have executed an equity
contribution agreenment guaranteeing specified cash paynents to
Con Edi son under certain circunstances. The purpose of this
agreenent is solely to ensure Astoria GenCo will have the
financi al resources necessary to close the transaction.
Therefore, this agreenent term nates upon consummation of the
cl osi ng.

Mar ket  Power

Con Edi son's proposed nmarket power mtigation nmeasures
governing the sale of capacity, energy and certain ancillary
services fromall in-Cty generating facilities were approved in
the Auction Plan Order and were subsequently endorsed by the FERC
on Septenber 22, 1998. Astoria GenCo is obligated to abi de by
these price controls until such tinme as the FERC determnm nes that
t hey may be renoved.

Price controls were found to be needed, at least for a
transition period, due to the limted ability both to inport
power into the City, creating a City-w de | oad pocket, and to
nmove it within the Gty, creating several smaller in-City |oad
pockets. Since generation is needed within a | oad pocket for at
| east sonme of the hours in the year, any of the owners of the
t hree bundl es woul d have an ability to profitably raise prices

-11-
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above their costs at such tinmes, successfully exercising market
power .

The price controls are described in detail in the
Auction Plan Oder and are summarized as foll ows:

Ener gy: Whenever the spread between the Locati onal
Based Margi nal Price (LBWMP) at the Indian
Point bus and an in-City bus is greater than
5 percent, the NYI SO woul d substitute a cost
based Energy Reference Price, if |ower, for
that unit's increnental energy bid.

Commi t nent : Wien an in-Cty unit is conmtted out of
merit order for local reliability needs, the
NYI SO woul d substitute a cost based Unit
Conmi tment Reference Price, if |ower, for
that unit's start up and mnimum | oad bids.

Capacity: Install ed capacity woul d be sold by the new
owners through an auction and the price paid
to them woul d be capped at $105 per kWyear.

Reserves: These in-City units would be required to
submit availability bids of zero to the NYI SO
and woul d nmake spinning reserves avail abl e
only through the NYI SO

The joint petition contains an affidavit denonstrating
that in all markets studied, the transfer of the Astoria
facilities to Astoria GenCo poses no horizontal market power
concerns in any relevant nmarket. The affiant notes that the
sales are, in fact, deconcentrating, as nmarket shares decline
when a large entity like Con Edison sells its assets to entities
that do not have as large a presence in that sane market. As a
result, the Herfindahl-H rschmann Indices (HH) for all markets
anal yzed decl i ne.

In reaching this conclusion, the affiant anal yzed four
geographi c energy markets, Western New York, the City, Eastern
New York and Long I|sland, and exam ned each nmarket for six tine
periods. In addition, installed capacity shares on a statew de
basi s were studi ed using FERC s hub-and-spoke screen.

Wiile the HHIs decline in the City energy market, the

-12-
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val ues are high and there are numerous | oad pockets. The sane
can be said for Long Island. The in-Cty capacity narket had
been found to be non-conpetitive in the Auction Plan Order, based
on Con Edi son's own showi ng, and the PSL "70 anal ysis supports
that finding. The other markets anal yzed not only show declines
in HHl's, but the absolute values are within the range consi dered
representative of a conpetitive market, that is, |less than 1500.

- 13-
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Accounting and Taxes
The total purchase price for the Astoria facilities is

$550 mllion. Estimated federal incone tax anounts to $113
mllion. Con Edison estimtes divestiture costs to be $8
mllion. Net proceeds are therefore estimated to be $97 mllion.

Con Edison is considering a variety of alternative uses for the
cash proceeds, including utility investnment, conmon stock
repur chase and ot her investnents.

Con Edison will retain the first $50 mllion of after
federal incone tax gains realized fromthe divestiture of all its
el ectric generating assets, as provided in Opinion No. 97-16.

Addi tionally, pursuant to the Auction Conpliance Order Con Edi son
may retain up to $50 million of after federal incone tax gains,
net of divestiture costs, to reduce Con Edison's unrecovered

i nvestrment in Indian Point 2.

Further, Con Edi son may apply 10 percent of the gross
proceeds of the sale of all generating assets to offset its
strandabl e non-utility generator (NUG costs. Con Edison
proposes that net after-tax gains on the sale of all generating
assets, net of ampbunts retained, be deferred and included in the
final calculation of stranded costs. The stranded costs woul d be
collected in rates after March 31, 2002 over various tine
periods, as specified in Opinion No. 97-16. Con Edi son proposes
to apply interest at the unadjusted custoner deposit rate to the
deferrals beginning on the first day of the rate year follow ng
the cl osing of each sale.

Exenpt Whol esal e Generat or Stat us
Con Edi son and Astoria GenCo interpret federal |aw as
requiring that a state agency find new ownership of a generation

facility will benefit customers, is in the public interest and
does not violate state law, before the FERC will accord Astoria
GenCo EWG status on the generation facilities they will purchase.

Astoria GenCo seeks EWG status so that it may operate the
facilities free of burdensonme federal regulation intended for

-14-
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nmonopoly utilities.

Astoria GenCo asserts that it will participate in a
whol esal e conpetitive market for the sale of electricity. Since
conpetition in the marketplace will set the price the generators
may charge, consunmers will benefit and state rate regulation is
not necessary. The EWG findi ngs have been made in simlar
circunstances in other states,¥ for the purchasers of Con
Edi son's Asset Bundles 1 and 2,2 and for Astoria GenCo's
affiliate, Erie Boul evard Hydropower, L.P., which purchased
Ni agara Mohawk Power Corporation's hydroel ectric generating
facilities.¥

Li ght Regul ati on and Fi nanci ng Approval s

Astoria GenCo requests that the Conmm ssion confirmthat
it and its affiliates qualify for lightened regul ation as New
York electric corporations. According to Astoria GenCo, it
resenbl es ot her whol esal e generators that have been afforded that
formof regulation. Astoria GenCo notes that its financing is
part of a global financing that has already been approved.? It
asserts that no further approvals are necessary.

PARTY COMMENTS
Notice of the petition was published in the State

Y See Docket No. 96-11-020, Pacific Gas and Electric
Corporation, InterimQpinion (Cal. P.U C., Decenber 16,
1997), p. 5.

2/ Case 96- E-0897, supra, Order Approving Transfers of
Cenerating Facilities and Maki ng O her Findings (issued June
8, 1999).

s/ Cases 94-E-0098 and 94- E- 0099, Ni agara Mhawk Power
Corporation - Power Choi ce Rate and Restructuring Plan, O der
Approving Transfer of Hydroelectric CGeneration Facilities
and Maki ng @ her Findings (issued May 27, 1999).

4l Case 99-E-0839, Erie Boul evard HydroPower, L.P. - Petition
for Approval of Issuance of Debt, Order Authorizing |Issuance
of Corporate Debt (issued June 28, 1999).

-15-
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Regi ster on March 31, 1999. A neeting anong Con Edi son, Staff
and interested parties was held at the Comm ssion's New York City
of fices to discuss the petition on April 16, 1999. Thereafter,
on April 22, 1999, the Conmi ssion issued a Notice Soliciting
Comments, with comments due May 7, 1999. Comments were received
fromthe New York State Consumer Protection Board (CPB); the New
York State Attorney Ceneral (Attorney General); Gty of New York
(City); Local 1-2, Utility Workers of America (Local 1-2);
Owers' Commttee on Electric Rates (OCER); New York Energy
Buyers Forum (NYEBF); and Coordi nated Housi ng Services, Inc. and
t he 1st Rochdal e Cooperative Goup, Ltd. (1st Rochdale). On My
24, 1999, Con Edison submtted reply coments.

A sunmary of the party comments was included in the
Conpr ehensive Order regarding the transfer of Asset Bundle 1 to
affiliates of NRG Energy, Inc (NRG and Asset Bundle 2 to
Mar ket Span Cor poration d/ b/a KeySpan Energy (KeySpan). It is
reproduced here as Appendi x A

DI SCUSSI ON

Con Edi son conducted the auction in substanti al
conformance with the Auction Plan Order. The auction process
which led to the sale of the Astoria facilities to Astoria GenCo
was designed to maximnm ze the sale price. The $550 million
purchase price was the highest of the bids received.

Astoria GenCo is an entity with the requisite financial
and operational backing, and, in conjunction with its affiliates,
wi |l be capable of owning, operating and maintaining the Astoria
facilities in a conpetitive environnment. Moreover, Astoria GenCo
nmeets the tests for determning that, as a new entrant into the
whol esal e el ectric marketplace, it will not be able to exercise
hori zontal or vertical market power. As a result, the transfer
of the Astoria facilities to Astoria GenCo is in the public
interest and is approved.

Conpl i ance Wth Prior Orders

-16-
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Con Edi son has satisfactorily denonstrated that it

i npl enented its divestiture plan in substantial conformance with
the prior Orders. Participation in the auction was solicited
froma broad range of potential bidders. Al qualified bidders
t hat executed the confidentiality agreenent were invited to
submit indicative bids in Phase |I. The Phase | bidders were
provided with the confidential offering nenorandumthat contai ned
information on the Astoria facilities, termsheets for the
vari ous transaction agreenents, and other detailed information.

After review ng indicative bids, Mrgan Stanley

narrowed the field to a manageabl e nunber of Phase Il bidders.
Envi ronnent al assessnents of the facilities and appurtenant
property were conducted in order to ensure bidders were
adequately infornmed of potential environmental liabilities.
Meeting the schedul e described in the Auction Plan Order, final
bids for Bundle 3 were submtted by the Phase Il bidders on
February 26, 1999. Because of the requirenents inposed on

bi dders, negotiations with Astoria GenCo at the conclusion of the
auction were limted and very few changes were nade to the APSA

Con Edi son periodically inforned Staff of its progress during
t he course of the auction.

Mar ket  Power
Hori zontal Market Power

There are three ways to define the geographic market
for the Astoria facilities' generating capacity. At one extreng,
the market can be defined very broadly to include the entire
Nort heast, including Ontario and Quebec. A second definition is
New York State as a whole. Finally, at the other extrene, the
market for the Astoria facilities' sales can be defined to be
solely New York City.

In their market power analysis, the petitioners define
the market to be the entire Northeast. This includes all 37,000
MV of capacity in New York State, plus 150,000 MWV of capacity in
the Hydro Quebec, Ontario Hydro, New Engl and, and Pennsyl vani a-

-17-
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Jersey- Maryland (PJM power pools. 1In analyzing the market share
of Astoria GenCo and its affiliates, the petitioners include
6,410 MW of capacity owned by Orion in the PIMPool. Using this
mar ket definition, the petitioners' market power analysis obtains
an Astoria GenCo (including all of its affiliates) nmarket share
of 4.7 percent. This is a small market share, well within the
acceptabl e range. Such a broadly defined geographi c nmarket,
however, fails to account for the fact that transm ssion
constraints limt the inportation of capacity into New York to
about 10 percent of New York's needs. Thus, a smaller geographic
mar ket definition is needed.

If the market is defined as all of New York State, plus
a 10 percent inport capability, Astoria GenCo' s percentage of
install ed capacity available to New York State is about
6.6 percent, which is still small enough to mnimze concerns.

Mor eover, as was discussed in detail in the
Conpr ehensive Order, New York City is its own capacity market
separated, in large part, fromthe rest of New York State. The
New York installed capacity market is driven by the statew de 18
percent reserve margin. In contrast, the in-Cty capacity market
is driven by Con Edison's local reliability rule that requires
each Load Serving Entity (LSE) to have contracts with the owners
of in-City installed capacity covering 80 percent of the in-City
| oad served by that LSE. The in-Cty market is very tight with
no excess capacity. Therefore, Astoria GenCo woul d not be able
to profitably use its ownership of an in-City bundle to increase
out-of -City market prices nor use its ownership of out-of-City
capacity to increase in-City capacity prices.

First, Astoria GenCo is subject to penalties for
failing to supply all 1,855 MWV of installed capacity in-City.
These penalties will elimnate a substantial portion of any
profit Astoria GenCo could otherw se gain. Second, if Astoria
GenCo withholds its in-City capacity to tighten the State nmarket,
it would not be able to exercise market power with its 765 MW of
upstate capacity (sone of which cannot operate at all tines
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during the year due to |ack of water or water use restrictions).
Third, because the in-City market is independent of the State
mar ket, Astoria GenCo's w thholding of any part of its out-of-
City capacity would not affect the in-City price received for the
capacity fromthe Astoria facilities.

Over the long term even if the price cap is renoved
and both the State market and in-City nmarket were in bal ance, the
two markets should renmain i ndependent. A price premium albeit a
smal | er one, should continue to be paid in-City that reflects the
hi gher cost of building either generation or transm ssion to neet
the needs in the in-Cty market. A withholding strategy in-City
to boost prices elsewhere is unlikely to be profitable nor would
an out-of-City wi thhol ding strategy have an inpact on the already
hi gher prices in-City. Therefore, no additional horizontal
mar ket power mtigation nmeasures, beyond those already in place,
are necessary.

Vertical Market Power

Astoria GenCo and its affiliates do not own any
electric transm ssion or distribution facilities in New York
State. Therefore, there are no vertical market power concerns
associated with the transfer of the Astoria facilities to Astoria
GenCo.

The Transacti on Agreenents
Con Edi son has entered into a nunmber of contracts with

Astoria GenCo, as described above. The ternms and conditions of
the APSA, Continuing Site, Declaration of Easenents, Quarantee
and Equity Contribution Agreenments are reasonable and they are
approved. The TCA and TESA are accepted for filing under PSL
"110(4).

Con Edi son negoti ated the APSA and associ at ed
transaction agreenents in confornmance with the Auction Pl an
Order. They properly capture the real property and generation
assets that will be transferred to Astoria GenCo. Appropriate
reservations for electric substations, disconnect swtches, and
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other electrical interface equipnent are reflected. The
contracts al so contain environnental and | abor provisions,

requiring Astoria GenCo to assune all environnental liabilities
associated with the Astoria facilities, with the exception that
Con Edi son retains environnmental liabilities related to prior

of f-site disposal of hazardous substances.

Astoria GenCo is contractually bound to offer jobs to
all union and non-uni on enpl oyees at all three generation sites.
The col l ective bargai ning agreenent is continued for union
enpl oyees, while non-union enployees will receive total
conpensati on and benefits at | east conparable to those Con Edi son
is providing. By letter dated June 23, 1999, Local 1-2 notified
Staff that all union concerns had been resol ved and the union was
wi thdrawi ng its request that consideration of the joint petition
be deferred.

The Transition Agreenents

Not hing in the TCA or the TESA underm nes the
conclusion that the transfer is in the public interest. The TCA
provides for the sale of all the installed capacity to Con Edi son
for a reasonable period of time. The installed capacity price is
set at the $105 per kWyear bid and price cap anmount in Con
Edi son's capacity market power mtigation neasures. Con Edison's
obligation to purchase at |east 454 MNWfrom Astoria GenCo for the
1999- 2000 wi nter capability period, even if there is a NYISO
capacity auction, allows Con Edison to satisfy its commtnent to
obtain in-Cty capacity for energy service conpanies (ESCGs) for
this period.

The rat enmaki ng nechani sns in place do not contenpl ate
recovery of any additional capacity costs above those subsunmed in
the Rate and Restructuring Plan. 1In its divestiture plan, Con
Edi son indicated its intent to propose nodifications to its fuel
adj ustment clause to reflect the difference between market costs
and the enbedded costs reflected in rates. NYEBF, however,
argues that Con Edi son should not recover any such increased
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costs resulting fromthe TCA

The Rate and Restructuring Plan adopted for Con Edi son
contenpl ated the conpany's filing of a nodified FAC within 180
days of the NYI SO assum ng control of energy dispatch within the
State.¥ Because the auctions and sal es proceeded rel atively
qui ckly, while inplementation of the NYI SO has been del ayed, the
time for submtting proposed nodifications to the FAC nay be
reasonabl y adj ust ed.

In the case of the TESA, the existing FAC nmechani sm
provi des a neans of recovering the costs of these purchases from
all customers. The FAC pernmits recovery of all econony energy
purchases, defined in the tariff as "energy purchased in
conpliance with econony energy definition of the New York Power
Pool plus that energy purchased at a total charge equal to or
| ess than the conpany's avoided fuel cost."? Although this
definition did not anticipate Con Edison's divestiture of nmany of
its generating units, it is reasonable to conclude that TESA
pur chases qualify under the FAC as econony energy.

TESA purchases are being nmade at cost, plus or mnus an
avai lability incentive, and will be nade only in econom c order
subject to reliability needs. For the tine being, however, Con
Edi son shoul d excl ude the $1/ MM energy conversion paynent which
has al ready been reflected in base rates for these units. As
with all charges passed through the FAC, the TESA purchases
remai n subject to our review for prudence.

The Auction Plan Order conditioned closing the
transacti ons upon the operation of the NYISO The joint
petitioners request a waiver of this requirenent, which they
assert is appropriate because of the existence of the transition
agreenents and market power mtigation neasures. W agree and

Y Case 96-E-0897, supra, O der Adopting Terns of Settlenent
Subj ect to Conditions and Understandi ngs (issued Septenber
23, 1997) (Rate Plan Short Order), Appendix A p. 32.

2 See Con Edison Tariff, PSC No. 9-Electric, Leaf No. 162.
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therefore specifically waive ordering paragraph 6 of the Auction
Plan Order providing that final approval of the transfer be
contingent on the NYI SO bei ng operational.
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Reliability and Safety
In the Transaction Agreenents, Con Edi son has preserved
its authority to operate the transm ssion system and respond to

system energenci es. The APSA and associ ated agreenents ensure
that reliability will be preserved during the transfer of

owner ship, and provide for a continuing relationship between Con
Edi son and Astoria GenCo that is structured to preserve
reliability in the future. Furthernore, the contracts conpel
Astoria GenCo to conformto good utility practice, which includes
conformance to all applicable requirenents of the Public Service
Law, our rules and regul ations, New York Power Pool (NYPP)
Nor t heast Power Coordi nating Council, North American Electric
Reliability Council and New York State Reliability Council,
requirenents, and reliably operate the Astoria facilities on the
date it assunes ownership.

The TESA grants Con Edison the right to commt,
schedul e and di spatch any and all of the facilities as it deens
necessary. This includes requiring that the units be avail able
for econom c dispatch for purposes of providing ancillary
services to the NYPP or NYISO. Con Edison also may rely on the
units to provide voltage support, load follow ng, regulation,
reserves, and other simlar ancillary services. The TESA al so
i ncludes an incentivel/penalty nmechani smto encourage
avai lability. The mechanismis in effect during the peak hours
of Monday through Friday, 9 a.m to 7 p.m In addition, if |oad
pocket conditions arise within the Astoria |oad pocket, the
penal ty provisions apply during weekends and holidays. Further,
the penalty/incentive nmechani smapplies continually frome6 p. m
on Decenber 31, 1999 through 10 a.m on Mnday, January 3, 2000.
to address Year 2000 conputer concerns.

Under the contracts, conpliance with safety provisions
of state and federal law is mandated. Because Astoria GenCo w |
be an el ectric corporation under New York law, it nust continue
to meet all applicable safety requirenents including those in 16
NYCRR Part 125.
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Year 2000 Readi ness

Con Edi son has taken reasonabl e steps to confront Year
2000 conputer programm ng issues outside the context of the
transaction contracts. |In conformance with our Year 2000

Orders, ¥ Con Edison filed its contingency plan on June 30, 1999.
The generating facilities at issue herein are subject to these
Orders and are now reported to be Year 2000 ready.

Astoria GenCo has agreed to adopt Con Edison's plan, as
it relates to the Astoria facilities. To ensure that the Year
2000 concerns associated with these plants continue to be
adequately addressed, we direct Astoria GenCo to fully prepare
for and, if necessary, inplenent the pertinent terns of the
conti ngency pl an.

The Public Interest
Under PSL "70, our consent is required before an

el ectric corporation may transfer any of its assets to a new
owner. The consent is furnished if the transfer is in the public
interest. In making this determ nation, a review is conducted of
the details of the transaction, the qualifications of the
purchaser to provide the utility service, the inpact of the
transaction on rates and other salient details.

This transfer is in the public interest. Astoria GenCo
has denonstrated that it has adequate financial backing, that its
affiliate, COSI Astoria, Inc., has extensive experience in
operating power plants of many types and is already participating
in conpetitive electric markets el sewhere in the worl d.

Moreover, it has affirnmed that it will operate the plants in a
responsi bl e and cost-effective manner. As a result, Astoria
GenCo and its affiliates possess the managenent skills and

Y Case 98-M 1432, Uility Year 2000 Readi ness, Order (issued
Oct ober 30, 1998); Case 98- M 1432, supra, Order (issued
February 17, 1999).
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financi al backing needed to close the purchase, maintain the
facilities, and operate themefficiently and reliably.

Moreover, the price paid is satisfactory. Since the
auction was conducted in conformance with the Auction Plan Order,
the resulting price was determ ned by participants in an open and
fair market. As discussed in that Order, the price that a free
mar ket generates is presumably reasonabl e.

None of the other details of the transaction
countermand the conclusion that it is in the public interest.

The divestiture of Con Edison's facilities via auction benefits
rat epayers, contributes to the creation of a fully-functional

whol esal e market for electricity where the ability of any of the
participants to exert market power has been adequately mtigated,
and brings conpanies with a record of responsible plant operation
into the in-City market. Accordingly, the transfer is approved.

Auction Proceeds and Accounting

Astoria GenCo will pay Con Edi son $550, 000,000 for the
Astoria facilities. |In addition to the generating facilities,
the assets to be purchased include associated electric
transm ssion facilities, real property, supplies and material s,
spare parts and ancillary equi prent.

Con Edi son expects to derive net gains after taxes of
approxi mately $96, 988,000 for the Astoria facilities.¥ To
cal cul ate these figures, Con Edison subtracted the net book cost
at Decenber 31, 1998 fromthe sales price, and further reduced
t he proceeds by applicable state revenue taxes and all ocated
costs of the sale. The net book gain is then reduced by federal
i ncome tax payable and increased by unused regul atory deferred
federal inconme tax, at 35% related to accel erated depreciation.

Con Edi son has incurred divestiture-rel ated costs,

Y The actual net gain on the sale will be determ ned by
unrecovered book costs at the date of closing, actual
divestiture-rel ated costs and actual taxes payable in
connection with the sale.
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including legal, financial, engineering, environnental,
surveyi ng, advertising and other services, but has only provided
an estimate of their total in the joint petition. These costs
wi |l be updated when the final calculation of gain is nmade.
Since the conpany is unable to ascertain total enployee-rel ated
costs, such as separation paynments, until the closing has
occurred, those figures require review as well.

Astoria GenCo has agreed to pay Con Edi son the book
cost of supplies and materials and spare parts inventories at
closing. It will also be responsible for transfer, sales and
ot her taxes. In addition, Astoria GenCo will pay Con Edi son the
book cost of any fuel oil inventories as of the term nation date
of the TESA.

Section I1.13(v) of the Rate and Restructuring Plan
permts the conpany to retain the first $50 nmllion of after-tax
gain on the sale of these bundles.¥ Pursuant to the Auction
Conpl i ance Order, Con Edison nmay also retain $50 million, net of
di vestiture costs, to reduce its unrecovered investnent in |Indian
Point 2. As to the balance of the gain, interest on this
deferred gain will accrue at the unadjusted custoner deposit rate
beginning in the first rate year after the closing of the sale.
One tenth of the conpany's share of the gross proceeds fromthe
sal e of each bundle is to be considered an offset to NUG costs at
ri sk for disallowance.

As a result, the auction costs, adjustnents to the
purchase price, the calculation of the various incentives, and
ot her cost and tax issues shall be reviewed after the closing of
the sales of all three in-Cty asset bundles and Con Edison's
interest in the Bowine Point CGenerating Station (Bowine). As
t he cl osings of Asset Bundles 1 and 2 and Bow i ne have al ready
occurred, and in conformance with the requirenents of the Orders
approving the sales of Asset Bundles 1 and 2, Con Edison is
directed to file its final costs and proceeds figures for the

Y Rate Plan Short Order, Appendix A.
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sale of all of the above-nentioned generating facilities within
60 days of the closing of this transaction.

As noted in the prior Orders, parties have proposed
nmyriad uses for the anticipated net proceeds fromthe auctions.
The di scussion and directives in our prior Orders on this issue
continue to apply and the coll aborative proceedi ng descri bed
therein shall commence upon the receipt of Con Edison's filing.

Anal ysis of Comments

CPB, Attorney Ceneral, and the City request that we
begin an inquiry into the utilization of the anticipated net
proceeds of the asset sales. W concur with this request. Once
the filing described in the preceding section is nmade, a
col | aborative process shall be commenced to address whet her the
benefit of the net proceeds of the auctions should be received by
rat epayers sooner than the end of the current rate-restructuring
pl an period, and if so, how they should be used. During this
process, proposals concerning the pace and tim ng of ratepayer
recovery, possible adjustnents to the retail access plan on
behal f of ratepayers and ot her reasonabl e options may be raised.
W will not, however, revisit the basic allocation of costs and
benefits between ratepayers and sharehol ders set forth in Opinion
No. 97-16, the Auction Plan Order and the Auction Conpliance
O der.

In regards to increasing the shopping credit, there
shoul d be no subsidi zation of the retail access program by ful
service custoners. However, parties are not precluded from
maki ng their case on what the credit should be. The shopping

credit for Phase Ill of retail access, to begin May 1, 2000,
will be developed in the near future with all parties able to
voice their opinion. Parties will not be precluded from nmaki ng a

case for using some of the benefits of the divestiture to
i ncrease the shopping credit.

The Gity's discussion regarding the sale of Asset
Bundle 2 to KeySpan is addressed in the prior Orders and is not
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repeated here. As to the City's request that the Con Edison's
retail access program schedul e be revised, this proposal should
be considered as part of the collaborative proceeding.

OCER comments on continued regulation of in-City
generation until the market becones nore diversified are
addressed by the fact that the FERC has rejected the sunset
cl ause that was part of Con Edison's market power mtigation
proposal. Therefore, the cap on prices for divested generation
will not end until the FERC determ nes such.

NYEBF' s request that the approval of the transition
capacity agreenents be conditioned on Con Edi son not being
permtted to recover any costs resulting fromthese agreenents
during the termof the settlenment agreenent or thereafter is
rejected. As noted above, these contracts are not being approved
and the recovery of any such costs incurred by Con Edi son are not
now bei ng requested. We will determ ned the extent, if any, of
any recovery if and when Con Edi son nakes such a request.

State Environnental Quality Review Act Conpliance

Pursuant to the State Environnental Quality Review Act
(SEQRA), approval of the joint petition is a subsequent action to
the actions addressed in the Final Ceneric Environnental |npact
Statenent (FGEIS) issued in conjunction with Case 94- E- 0952 and
in Environnmental Assessnment Forns (EAFs) eval uating Con Edison's

rate and restructuring and divestiture pl ans.

We assuned | ead agency status pursuant to SEQRA and its

i npl enenting regulations (6 NYCRR Part 617 and 16 NYCRR Part 7).
Based on the EAFs, we determ ned that authorization of Con

Edi son's divestiture plan would be carried out in conformance

with the conditions and thresholds of the FGEIS and with the

findings issued in Opinion No. 96-12.

The present action will not, in and of itself, directly
| ead to anything nore than a change in ownership of the Astoria
facilities. The generating facilities to be transferred wll
continue to operate in accordance with existing environnental
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permts which will not change as a result of the sales. The
plants are now, and will continue operating within limts inposed
by Federal, State and |ocal environnmental |aws, and regul ations.
Permits are unaffected by the transfer of ownership. Any new
construction, addition or repair would be subjected to
appropriate environnental reviews.

On the basis of the FGEI'S, the prior EAFs and the EAFs
included with the joint petitions, we find that the approval of
the asset transfer is a subsequent action to Case 94- E-0952 and
will be carried out in conformance with the conditions and
thresholds of the FGEIS and with the findings issued in Opinion
No. 96-12. Therefore, no further SEQRA action is necessary.

Federal and State Regul ation
EWG St at us

Con Edi son and Astoria GenCo ask that findings be nmade
sufficient to justify a FERC decision that the Astoria facilities
may be awarded EWG status under federal |aw. Operating under
that rubric, say the conpanies, will avoid unnecessary federal
regulation and will permt nore efficient participation in the
whol esal e el ectric market.

Accordingly, in conformance with PUHCA and FERC s
regul ations,? we find that allowing the Astoria facilities to
becone eligible facilities, with Astoria GenCo owning the plants
directly or indirectly through one or nore affiliates as defined
under federal law.? 1) will benefit New York consunmers; 2) is
in the public interest; and, 3) does not violate New York | aw.

Li ght Regul ati on
In the Carr Street and AES Orders,¥ it was decided

Y 15 U.S.C A 7"79z-5a; 18 C.F.R 7"365.

2 15 U/ S.C.A. "79b(a)(11); 18 C.F.R "365.3(a)(1)(i).

s/ Case 99-E-0148, AES Eastern Energy, L.P. and AES Creative
Resources, L.P. - Petition on Regulation, Oder Providing
For Lightened Regulation (issued April 23, 1999); Case 98-E-
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that a realistic appraisal was needed to ascertain the Public
Service Law requirenents that should be inposed on new forns of
el ectric service providers that differ fromtraditional electric
utility nmonopoly providers. After conducting that appraisal, it
was det erm ned whol esal e generators should be regulated Iightly.

Because Astoria GenCo is also a whol esal e generator, it will be
treated as the Carr Street and AES Orders provide.
Thus, and as discussed in detail in those Oders,

Astoria GenCo is exenpt fromthe provisions of PSL Article 1, 2,
4, and 6 that adhere, by their terns, to the retail sale of
electricity. However, Astoria GenCo is not exenpt fromthe

remai nder of PSL Article 1 and ""69, 69-a and 70 of PSL Article
4. Those provisions prevent producers of electricity fromtaking
actions that are contrary to the public interest, whether they
are nmonopoly utilities or otherw se. Moreover, application of

t hose provisions to whol esal e generators remai ns necessary in
light of obstacles to entry into the generation market.

In recognition of the conpetitive nature of the
generation market, though, the provisions can be inplenmented with
scrutiny reduced to the level the public interest requires. In
addi ti on, whol esal e generators may fulfill their reporting
requi renents by duplicating the reports they are required to file
under federal |aw

Regarding PSL 70, it was presuned in the AES O der
that regul ati on woul d not adhere to the transfer of ownership
interests in entities upstreamfromthe whol esal e generator's
parents, unless there is a potential for harmto the interests of
captive utility ratepayers. That presunption is continued for
Astoria GenCo, but it is advised that the potential for the
exerci se of market power arising out of an upstreamtransfer wll

be sufficient to defeat the presunption and trigger PSL "70

1670, Carr Street Generating Station, L.P. - Petition On
Regul ation, Order Providing For Lightened Regulation (issued
April 23, 1999).
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revi ew.

As with other whol esal e generators, nost of the

provi sions of PSL Article 6 need not be inposed on Astoria GenCo.
These provisions were intended to prevent financial manipulation
or unwi se financial decisions that could adversely inpact rates
charged by nonopoly providers. So |ong as the whol esal e
generation market is effectively conpetitive, whol esal e
generators cannot raise prices if their costs rise due to poor
managenent. Moreover, inposing these requirenents could
interfere with whol esal e generators’' plans for structuring the
financi ng and ownership of their facilities. As a result,
Astoria GenCo are not required to seek pre-approval for its
arrangenents under PSL ""110(3) and (4), because those sections
will not be applied to it.

Astoria GenCo's power marketing arrangenents with CPS
rai se potential market power issues, because either conpany could
acquire market power through this affiliation. As discussed in
the Carr Street Order, these issues may be addressed under PSL

""110(1) and (2), which afford jurisdiction over affiliated
interests. In the unlikely event such issues arise, PSL "110(1),

on reporting of stock ownership, and PSL "110(2), on access to
books and records and the filing of reports, pertain to Astoria
GenCo and its affiliates. They are required to submt for review
such books, records, and reports as Staff fromtine to tinme may
need for the purpose of resolving potential market power

concerns.

Astoria GenCo and its affiliates are al so rem nded that
they remai ns subject to Public Service Law jurisdiction with
respect to matters such as enforcenent, investigation, safety,
reliability and systeminprovenent, and the other requirenments of
PSL Articles 1 and 4, to the extent discussed above.

Fi nanci ng Arrangenents
Astoria GenCo will finance its purchase through debt
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arrangenents made for the purpose of funding this transaction and
transactions engaged in by other Orion affiliates. These debt
arrangenents, in the amount of $700 million in acquisition
facility debt and $30 million in working capital facility debt,
have al ready been approved.¥ As a result, the only issue

remai ning on the financing for this purchase is authorization for
Astoria GenCo to participate in the previously approved debt
arrangenents. Such authorization is granted upon the ternms and
conditions of our prior approval.

The Conmi ssion orders:

1. Consol i dat ed Edi son Conpany of New York, Inc.'s
sale of its Astoria Generating Station, Gowanus Gas Tur bi nes,
Narrows Gas Turbines and rel ated assets to Astoria Cenerating
Conmpany, L.P. is approved, subject to the conditions discussed in
t he body of this Order.

2. The Asset Purchase and Sal es Agreenent, Conti nuing
Site Agreenent and Decl aration of Easenents Agreenent
Consol i dat ed Edi son Conpany of New York, Inc. entered into with
Astoria Generating Conpany, L.P. are approved, subject to the
di scussion in the body of this Oder.

3. The Transition Capacity and Energy Agreenents
Consol i dat ed Edi son Conpany of New York, Inc. entered into with
Astoria Generating Conpany, L.P. are accepted for filing.

4. Astoria Generating Conmpany, L.P. shall continue
to ensure the Astoria facilities are Year 2000 ready and shal
i npl enent Consol i dated Edi son Conpany of New York, Inc.'s Year
2000 contingency plan, as it relates to the Astoria facilities.

5. Consol i dat ed Edi son Conpany of New York, Inc.
shall make a filing setting forth the amount of proceeds it
receives, the costs it incurred in conducting the auctions of its
el ectric generating facilities (including the sale of the Bow i ne

Y Case 99-E-0839, supra, Order Authorizing |Issuance of
Cor porate Debt (iIssued June 28, 1999).
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Poi nt Generating Station) and the conpany's proposed accounti ng
and ratemaking treatnment for the net proceeds, in confornmance
with the discussion in the body of this Order, within 60 days of
the closing of this transaction.

6. Upon receipt of the filing described above, a
col | aborative process shall be commenced to exam ne issues
concerning the allocation of net proceeds for the benefit of
rat epayers, as discussed in the body of this O der.

7. Ordering paragraph 6 of the Auction Plan Order is
wai ved; the closing may occur prior to the New York |Independent
Syst em Qper at or becom ng operati onal

8. The findi ngs on exenpt whol esal e generator status
under the Public Uility Hol ding Conpany Act described in the
body of this Order are made.

9. Astoria Generating Conmpany, L.P. shall neke the
filings required of other whol esal e generators subject to
| i ghtened regul ati on under the Public Service Law, as descri bed
in the body of this O der.

10. Astoria Generating Conpany, L.P. shall conply with
the Public Service Law to the same extent as other whol esal e
generators subject to lightened regul ation under the Public
Service Law, as referenced in the body of this O der.

11. Astoria Generating Conpany, L.P. is authorized to

participate in the issuance of the $700 million acquisition
facility debt and the $30 million working capital facility debt,
for an aggregate amount of no nore than $730 million, upon the

terms and conditions described in the body of this Oder.
12. This proceeding is continued

By the Conmm ssion,

( SI GNED) DEBRA RENNER
Acting Secretary
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SUMVARY OF PARTY COMMENTS

Consuner Protection Board

CPB asks that a proceeding be initiated, to begin 60
days after the conpletion of the sale of the asset bundles, to
reconsi der the treatnent of the gains fromthe sales. In support
of its request, CPB refers to a statenent in the Rate and
Restructuring Plan (the Plan) providing that the rate and revenue
benefits reflected therein "are subject to being increased” if,
anong ot her things, there are "net gains avail able from sal es of
generating plants."Y¥ CPB also notes that Opinion No. 97-16
specifically refers to the possibility that additional savings
m ght be available during the terns of the Plan from anong ot her
thi ngs, "sales of generating plants."?

Perceiving that the net gain fromthe sale of the three
asset bundles will approximate $300 mllion, CPB believes
negoti ati ons shoul d be comrenced anong all stakehol ders, to
consi der various options for equitable sharing of the net gain on
a nore timely basis. Under CPB' s proposal, we would review any
negoti ated agreenent anong the parties and determne if it
produces just and reasonable rates and is in the public interest.

If the parties fail to reach agreenment, CPB says we should
determ ne the manner in which the net gains should be allocated
anong the parti es.

Under one potential interpretation of the Plan, CPB
bel i eves, Con Edi son could retain a ratepayer net gain of $300
mllion, wthout accruing any interest for the benefit of
rat epayers, until April 1, 2000. CPB also believes that after
April 1, 2000, and until April 1, 2002, the conpany could retain
the $300 mllion as additional cash flow while accruing interest
for the benefit of ratepayers at the custonmer deposit rate.
According to CPB, these benefits, along with benefits resulting
fromthe nmerger with Orange and Rockland Utilities, Inc., provide
significant savings which were not fully anticipated at the tine

Y Rate Plan Short Order, Appendix A, p. 7.
2/ Qpi nion No. 97-16 at 26.
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the Pl an was adopt ed.

The New York State Attorney General
Li ke CPB, the Attorney CGeneral asks that an inquiry be
conducted into the utilization of the anticipated net proceeds of

the asset sales for the benefit of Con Edison's residential and
smal | busi ness customers. According to the Attorney General, Con
Edi son's residential and small business electric custonmers should
receive the largest feasible rate decrease as early as possible,
prior to the end of the Plan on March 31, 2002.

The City of New York
The Gty maintains approval of the sale will better

serve the public interest under PSL "70 if the divestiture
produces benefits for Cty consuners before the end of the Plan.

It contends the outconme of divestiture denonstrates Con Edi son's
stranded cost liability is substantially |ess than the anount the
utility predicted. The Cty asserts Con Edison's custoners
consequently shoul d benefit fromthe sales. The Cty asks that
Con Edison be directed to make a filing within 60 days of the
closing date of the |ast sale that includes:

1. a final calculation of the net divestiture gains;

2. an explanation why the rate decreases under the
Pl an shoul d not be accel erated, and why further
rate decreases should not be awarded given the net
di vestiture gains;

3. a proposal for increasing the retail shopping
credit to a conpetitive |evel

4. a proposal for full retail access by April 1
2000; and

5. a plan for mtigating Con Edison's above- market

contracts with NUG which includes a discussion
why an auction for NUG contracts shoul d not begin
by a date certain.

I n support of its recomendations, the City reiterates
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CPB's citations to the terns and conditions of the Plan. It also
insists the estimate of stranded cost liability has fallen to
$3.1 billion, fromthe $4.7 to $6.2 billion estimted earlier.
The Gty contends further that New Jersey and Connecticut have
adopted restructuring legislation providing for significant rate
cuts and retail access well before March 31, 2002, and that the
New York netropolitan area is in intense conpetition with both

St at es.

According to the City, Con Edison already benefits
significantly fromthe auction. The utility, the Gty explains,
keeps the first $50 mllion of the net after-tax gains; uses
another $50 million of the net gains to reduce the unrecovered
investnment in Indian Point No. 2; does not apply interest to the
rat epayers' share of the net gain anmount until April 1, 2000,
with only the custoner deposit rate of approximately 5 percent
appl i cabl e between then and the end of the Plan; and, the gains
fromthe divestiture are excluded fromthe calculation of return
on equity. The City contends that Con Edison's ratepayers should
not have to wait alnost three years to obtain any benefits from
t he favorabl e aucti on outcone.

The Gty al so recormmends that the sale of Ravenswood
facilities to KeySpan be conditioned upon mtigation of verti cal
mar ket power concerns. KeySpan, says the City, should be
required to concede our jurisdiction to order it to divest
Ravenswood i f KeySpan or any of its affiliates commt violations
of a code of conpetitive conduct.

Local 1-2

Local 1-2 commented on pension benefits, service
quality and public safety. After filing its coments, Local 1-2
engaged in successful negotiations with Con Edi son, NRG and
KeySpan, and thereupon withdrew its objections.
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Omers' Committee on Electric Rates

OCER urges nodification of the Plan to permt use of
the proceeds of the sales prior to April 1, 2002, for the purpose
of reinvigorating the retail access program OCER reports that
its experience in the retail market in Con Edison's service
territory suggests further evaluation of the environnent for the
devel opnment of a robust retail market is needed. According to
OCER, the retail market for electricity suffers fromthe
perception that the current program cannot deliver savings.

OCER i s al so concerned about market power. It argues
that regulation of in-City generation should be continued until
the time ownership becones nore diversified.

New Yor k Energy Buyers Forum

NYEBF al so desires pronpt proceedi ngs on the use of the
net after-tax gains to benefit electric consunmers. NYEBP
contends further that Con Edi son should not be permtted to
recover any costs resulting fromthe Transition Capacity
Agreenents. According to NYEBF, Con Edi son negotiated prices in
the Agreenents with full know edge of the Plan's rate reductions
and rate caps, and the utility should be required to keep its
costs inline with the Plan's rates.

Coor di nat ed Housi ng Services, Inc. and 1st Rochdal e Cooperative
G oup, Ltd

1st Rochdal e comments on the use of the benefits from
the divestiture, the accounting used to determ ne net benefits
and the treatnment of federal inconme taxes and deferred tax
benefits. 1st Rochdal e al so reconmmends renewed proceedi ngs
simlar to those other conmentors advocate.

1st Rochdal e supports its recommendation in part by
noting that Con Edi son proposes a waiver of the condition that
t he NYI SO conmence operations before the transfer is conpleted.
In return for the waiver, 1st Rochdal e asks for accel erated
di sposition of the net proceeds for the benefit of ratepayers.




Case 96- E-0897

1st Rochdal e al so clains that Con Edi son has understated the net
proceeds fromthe sale and asks for review of Con Edison's
proposed accounti ng.

1st Rochdal e conpl ains that Con Edison reports its
federal incone taxes at the straight statutory tax rate of 35
percent, as if the utility were not a subsidiary of a
consol i dat ed hol di ng conpany. According to 1st Rochdal e, the
effective consolidated tax rate should be applied. It also asks
for a review of the utility's calculation of the deferred tax
benefits available to offset any federal inconme taxes that may be
due.

Con Edi son's Reply

Con Edi son begins its reply by urging expeditious "70
approval for the transfer of the auctioned assets. The utility
opposes imedi ate flow through to custoners of sone or all of the
net divestiture gains. It cannot find a basis for nodifying
either the timng or manner for disposition of net gains or
| osses resulting fromdivestiture that are defined in the Plan.
The utility stresses that it is still in the process of divesting
its generating facilities, and that the Plan assures it a
reasonabl e opportunity to recover its nuclear, NUG and ot her
stranded costs remaining at March 31, 2002. Consequently, says
the utility, it is premature to determ ne the net gains or |osses
at this tine.

In support of its position, Con Edison cites the
Auction Conmpliance Order for the proposition that the manner in
whi ch the net divestiture proceeds would be applied for the
benefit of ratepayers would be determ ned at the expiration of
the Plan. Upon rehearing of that Order, Con Edi son continues,
1st Rochdal e's suggestion that the disposition of divestiture
gains woul d be an open issue during the "70 approval process was
rejected. ¥

1 Case 96- E-0897, supra, Order Denying Petition for Rehearing
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In response to the City's assertion that it should be
ordered to provide full retail access by April 1, Con Edi son
declares that it has a successful track record with the gradual
and orderly phase-in of its retail access programto date.
Furthernore, utilities, ESCOs, gas nmarketers and custonmers are
still learning about the details of the retail access program

Contradicting the argunents that the retail shopping
credit must be increased, Con Edi son argues that full service
custoners shoul d not subsidize the retail access program Con
Edi son disputes the City's perception of a disparity between its
shopping credits and those in New Jersey and Pennsyl vani a,
contending there is little difference between the shoppi ng
credits.

Con Edi son does not accept 1st Rochdale's claimthat an
effective consolidated tax rate other than the corporate tax rate
of 35 percent should be used. The utility finds the proposal
meani ngl ess, because the statutory tax rate for the hol ding
conpany is also 35 percent. The utility also asserts its
cal cul ations al ready accord ratepayers full credit for the
appropriate deferred taxes.

OCER s request to continue regulation of in-City
generation in order to alleviate any market power concerns should
be deni ed, says Con Edi son, because it would inhibit the
devel opnment of a conpetitive market and woul d undo the aucti ons,
whi ch were prem sed on "light regul ation” of the w nning bidders
under the Public Service Law. Finally, mtigation of its above-
mar ket NUG contracts, says Con Edison, is currently under
analysis, and it will report on the feasibility of divesting its
NUG contracts once the NYI SO begi ns operation

(i ssued Decenber 2, 1998).



