Christine M. Durant

I N G E R M A N Associate
S M I T H cdurant@ingermansmith.com

LLP Reply to Hauppauge Office
Via DMM filing

October 23, 2026

Hon. Michelle L. Phillips

Secretary to the Commission

New York State Public Service Commission
3 Empire State Plaza

Albany, New York 12223

Re:  Case Number: 24-T-0446 -- Petition of New York Transco LLC and New York
Power Authority for a Certificate of Environmental Compatibility and Public
Need

Response to Certificate Holder’s Assertion Regarding Filing and Service
Dear Secretary Phillips:

We submit this letter to address an inaccurate assertion contained in the recent filing by
New York Transco LLC and the New York Power Authority (together, the “Certificate Holder!),
on October 21, 20262, regarding the North Shore Central School District, Roslyn Union Free
School District, and Syosset Central School District (collectively the “School Districts™).

The School Districts and undersigned counsel do not take lightly allegations that they have
violated the Rules of Procedure governing practice before the Public Service Commission (the
“Commission”) or filing requirements administered by the Department of Public Service (the
“Department”). Because the Certificate Holder’s allegation directly and erroneously calls into
question the School Districts’ compliance with those Rules, the School Districts submit this letter
to correct the record.

Specifically, the Certificate Holder contends that the School Districts’ Petition for
Rehearing and Request for Stay? (the “Petition”) was “served [ . . . ] three days prior to [its] filing

! The School Districts refer to the parties as the “Certificate Holder” solely to reflect their current procedural status in
this proceeding. Nothing herein should be construed as conceding the validity of the Certificate, which remains the
subject of the School Districts’ pending Petition for Rehearing and Request for Stay, among others.

2 See Case 24-T-0446, Petition of New York Transco LLC and New York Power Authority for a Certificate of
Environmental Compatibility and Public Need, Pursuant to Article VII of the New York Public Service Law, to
Construct, Operate, and Maintain an Approximately 89.7-Mile Underground Transmission Line through Suffolk,
Nassau, Queens, Bronx, and Westchester Counties, Request for Consolidated and Extended Deadline to Respond to
Pending Petitions by New York Power Authority and New York Transco LLC, filed October 21, 2026 (DMM Item
No. 464).

3 See Case 24-T-0446, North Shore Central School District, Roslyn Union Free School District, and Syosset Central
School District’s Petition for Rehearing and Request for Stay, dated October 16, 2026 (DMM Item No. 449).
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in violation of 16 NYCRR § 3.7(a).” That contention rests on a misapprehension of the
Commission’s filing and service requirements and is inconsistent with the Certificate Holder’s
own recent conduct in this proceeding.

Under 16 NYCRR § 3.7(a), a petition for rehearing, “pursuant to section 3.5 of this Part,”
must “be filed with the Secretary and at the same time be served on each party to the
proceeding” (emphasis added). The Rules govern the conduct of the filing party by requiring
contemporaneous filing and service. Further, 16 NYCRR § 3.5(a)(1) provides that “documents
shall be filed electronically unless the filing party certifies that it is unable to do so” (emphasis
added). The Department uses the Document and Matter Management (“DMM?”) system to manage
its cases, including electronic filing into existing case matters.* Additionally, pursuant to 16
NYCRR § 3.5(e), “service shall be by electronic means” and “electronic service is complete upon
transmission.” Nothing in these provisions makes compliance contingent upon the Department's
subsequent administrative review, processing, or public posting of a submission.

The relevant facts are straightforward. On Friday, October 16, 2026, at approximately 11:11
p.m., undersigned counsel submitted the Petition through the Department's DMM system and
immediately received confirmation of that filing.> One (1) minute later, at approximately 11:12
p.m., undersigned counsel electronically served the identical filing upon all parties and the
presiding Administrative Law Judges.® The filing was thereafter processed and reflected on the
Department's public docket on Monday, October 19, 2026, at 9:03 a.m.”

Applying the Rules to these facts, the School Districts plainly complied with 16 NYCRR
§§ 3.5 and 3.7. The Petition was submitted through DMM and served upon the parties essentially
simultaneously, thereby satisfying the requirement that filing and service occur “at the same time.”
The Department's later administrative processing and public docketing of that submission did not
alter the timing of the School Districts’ filing or service and could not transform otherwise
compliant conduct into a procedural violation.®

4 See N.Y. Dep't of Pub. Serv., DMM Help Topics, About DMM, available at https://dps.ny.gov/dmm-help; see also
N.Y. Dep't of Pub. Serv., DMM Help: Electronic Filing Registration Instructions, Purpose, available at
https://dps.ny.gov/dmm-help-electronic-filing-registration-instructions

5 A copy of the October 16, 2026 electronic transmission from the Secretary, confirming that the School Districts’
filing had been “generated and is with Central Operations for processing” is annexed hereto as Attachment 1.

6 A copy of the School Districts’ October 16, 2026 electronic service transmission is annexed hereto as Attachment 2.
7 A copy of the October 19, 2026 electronic transmission from the Secretary, confirming that the School Districts’
filing had been “processed by Central Operations” is annexed hereto as Attachment 3.

8 In fact, the Department’s “Matter Filing Manual” specifically contemplates this exact sequence. See N.Y. Dep't of
Pub. Serv., DMM Matter Filing Manual (June 12, 2019), available at
https://dps.ny.gov/system/files/documents/2024/12/dmm_matter_filing_manual.pdf (Step 1: New or Existing Matter
Filing; Step 2: Filing Information; Step 3: Upload Documents; Step 4: Service & Party List; Step 5: Notifications and
Confirmation).
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The Certificate Holder’s position appears to conflate the School Districts’ actions, which
are governed by the Commission’s Rules, with subsequent actions taken by Department personnel
over which the School Districts had no control.” Acceptance of the Certificate Holder’s
interpretation would lead to the anomalous result that a party could comply with the filing and
service requirements at the time of submission, yet somehow be found in violation based solely
upon the timing of the Department's later administrative processing. Nothing in the Rules supports
such a result.

Indeed, had the School Districts withheld service until the Department administratively
processed the filing on Monday morning, they would have risked violating the requirement that
documents filed with the Secretary be served upon the parties “at the same time.” ! As noted, the
rules govern the conduct of the filing party, and those rules were satisfied when counsel submitted
the filing through DMM and promptly served all parties on October 16, 2026.

Moreover, the Certificate Holder suffered no prejudice. To the contrary, all parties received
the Petition on the evening of October 16, 2026, thereby affording them additional time to review
the filing before it was reflected on the Department's public docket.

The School Districts further note that, to the extent the Certificate Holder required
clarification regarding the applicable deadlines for responses to the various petitions for rehearing,
it could have sought such clarification. However, the assertion that the School Districts violated
16 NYCRR § 3.7(a) was wholly unnecessary to that inquiry. Whether the response period to the
School Districts’ otherwise timely Petition is measured from October 16 or October 19 presents a
question of deadline calculation; it does not require, and cannot be resolved by, an erroneous
allegation that the School Districts failed to comply with the Commission’s Rules. Accordingly,
the allegation serves no purpose other than to cast unwarranted doubt upon the School Districts’

% The Certificate Holder’s position is also inconsistent with its own prior practice before the Commission. For example,
as recently as last week in this proceeding, the Certificate Holder’s counsel submitted documents through the DMM
at 10:15 p.m. on October 15, 2026, and served those filings on parties the same evening, before the Department
completed its administrative processing and public docketing of that submission the next morning. This is not the only
instance in which Certificate Holder’s counsel has proceeded in this manner. Thus, counsel for the Certificate Holder
has previously recognized the distinction between a party’s act of filing and service, on the one hand, and the
Department’s subsequent administrative processing and public posting of the filing, on the other.

10 Even if, assuming arguendo, that the School Districts did run afoul of the filing and service Rules, which they
unequivocally did not, the Commission has stated that “the generally accepted remedy for defective or untimely
service is to grant additional time to the aggrieved party, not dismissal of the petition [...] Inadvertent service
irregularities seldom justify dismissal of a filing regarding the merits of a case, and we recognize the importance of
resolving cases on the merits rather than on procedural grounds.” See Case 08-E-0836, Petition of Frawley Plaza,
LLC to submeter electricity at 1295 Fifth Avenue, 1309 Fifth Avenue, and 1660 Madison Avenue, New York, NY, located
in the territory of Consolidated Edison Company of New York, Inc., filed in C 26998, et al., Order Denying Petition
for Rehearing and Stay (issued February 18, 2026) at *11, FN 36.
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compliance with the Commission’s Rules of Procedure and to divert attention from the significant
substantive issues raised in the Petition.

In light of the foregoing, the Certificate Holder’s assertion that the School Districts violated
the Commission’s Rule of Procedure, or the Department’s filing and service procedures, is without
factual or legal basis. The School Districts respectfully request that the Commission reject that
allegation and afford it no further consideration in this proceeding.

Respectfully submitted,

CHRISTINE M. DURANT

Cc: Hon. Nicholas Planty (nicholas.planty(@dps.ny.gov)
Hon. Erika Bergen (erika.bergen@dps.ny.gov)
Hon. Anthony Belsito (anthony.belsito@dps.ny.gov)
Case 24-T-0446 DMM Service List (via electronic mail)
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ATTACHMENT 1 -

October 16, 2026 electronic transmission from the Secretary confirming that the School Districts’
filing of their Petition for Rehearing and Request for Stay had been “generated and is with
Central Operations for processing”



From: Secretary@dps.ny.gov

To: Christine Durant
Subject: Subsequent Filing - Case Number 24-T-0446 : Msg. Tracking No.: 17
Date: Friday, October 16, 2026 11:11:48 PM

This email originated outside the organization. Do not click any links or attachments
unless you know the sender.

This e-mail is provided by the New York State Public Service Commission. A subsequent
filing for the above-referenced matter number has been generated and is with Central
Operations for processing.

Case Number: 24-T-0446

Matter Type: Petition

Matter Subtype: Certificate of Environmental Compatibility and Public Need

Matter Title: Petition of New York Transco LLC and New York Power Authority for a
Certificate of Environmental Compatibility and Public Need, Pursuant to Article VII of the
New York Public Service Law, to Construct, Operate, and Maintain an Approximately 89.7-
Mile Underground Transmission Line through Suffolk, Nassau, Queens, Bronx, and
Westchester Counties.

Description/Purpose of Filing: North Shore CSD, Roslyn UFSD, and Syosset CSD's Petition
for Rehearing and Request for Stay

Company/Organization: North Shore Central School District, Roslyn Union Free School
District, Syosset Central School District

Response To Previous Filing: No

Date Filed: 10/16/2026

Document(s) Filed:

Document Title Document Security File Name Fl le
Type Size
24-T-0446_North Shore
CSD, Roslyn UFSD, Syosset
Petitions [Public |CSD_Petition for Rehearing
and Request for Stay Cover
Letter.pdf
24-T-0446 North Shore
CSD, Roslyn UFSD, Syosset {455
CSD_Petition for Rehearing |KB
and Request for Stay.pdf

24-T-0446_North Shore CSD, Roslyn
UFSD, Syosset CSD_Petition for
Rehearing and Request for

Stay Cover Letter

277
KB

24-T-0446 North Shore CSD, Roslyn
UFSD, Syosset CSD_Petition for Petitions [Public
Rehearing and Request for Stay

Visit our DMM Online Help page for information on various DMM processes.
If you have questions, please contact the DMM Help Desk at dmm@dps.ny.gov or 518-474-
3204.
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Hon. Michelle L. Phillips, Secretary to the Commission October 23, 2026
New York State Public Service Commission

Case Number: 24-T-0446 -- Response to Certificate Holders' Assertion Regarding Filing and Service

ATTACHMENT 2 —

School Districts’ October 16, 2026 electronic service transmission



From:
To:

Cc:
Subject:

Date:
Attachments:

Christine Durant

alicia.mcnally@dot.ny.gov; adevito@couchwhite.com; amajkrzak@lipower.org; msportsi11@hotmail.com;
acascione@cullenllp.com; aroman@harrisbeachmurtha.com; bew@bewlawfirm.com; wildoilsli@gmail.com;
bmooney@cullenllp.com; Bridget@OTooleLaw.Group; bkennedy@seacliff-ny.gov;
Christian.MMonahan@gmail.com; carenriskin@gmail.com; Carrie Anne Tondo; cmccann63@hotmail.com;
cheryl.sandrow@dec.ny.gov; Christine Durant; Colleen.Alderson@parks.nyc.gov; dmcaree@ewhowell.com;
D.Evers@BHPP.com; dmetcalfe@cullenllp com; david.appelbaum@nytransco.com;
goldcoastbusinessassociationli@gmail.com; deborgelgordon@gmail.com; dgoodric@law.nyc.gov;
draugenth@gmail.com; evillafane@seacliff-ny.gov; gpombar@optonline.net; HWHpropelinfo@yahoo.com;
Heather.Behnke@nypa.gov; hmbenzie@gmail.com; Irene.Papadopoulos@parks.nyc.gov; FREITASI@coned.com;
propelupdates2025@yahoo.com; jenniferokeefe77@yahoo.com; thpo@mohican-nsn.gov;
Jennifer@heathotoole.com; greenvalecivica@aol.com; jmcmanus@harrisbeachmurtha.com; J.macy@bhpp.com;
kara.krueger@psegliny.com; karen.gaidasz@dec.ny.gov; kyanelli@gmail.com; kathyrel2@gmail.com;
klang@couchwhite.com; kasaladino@icloud.com; kimberly pritchard@iroquois.com; laurel.bohl@dos.ny.gov;
linneydel@yahoo.com; Izafonte@lipower.org; lorirugg23@hotmail.com; parentsagainstpropel@gmail.com;
Marissa.Fabricant@parks.nyc.gov; b2bespoke@gmail.com; meldred@hselaw.com; mfranco@couchwhite.com;
micah.jaffe@dps.ny.gov; mkoblenz@westermanllp.com; michael.morris@dos.ny.gov; michaelbatel@gmail.com;
nicholas.forst@dps.ny.gov; suttonmanor.nr@gmail.com; Peter.Hilerio@dps.ny.gov;
theroseannmcmahon@gmail.com; richard.swatek@dot.ny.gov; poansal@outlook.com;
bogler@northhempsteadny.gov; Sarmili.Saha@psegliny.com; sherri.rosenberg@parks.nyc.gov;
rosenblatts@coned.com; eskerrets@coned.com; sita.crounse@dec.ny.gov; garcias@coned.com;
staceyrichardson45@gmail.com; slefevre@bartonandloguidice.com; Mayor@villageofthomastonny.gov;
Tara.Wells@agriculture.ny.gov; GalloV@coned.com; wplache@law.nyc.gov
Nicholas Planty; erika.bergen@dps.ny.gov; Anthony.Belsito@dps.ny.gov
NYSPSC Case No.: 24-T-0446 - North Shore CSD, Roslyn UFSD, and Syosset CSD"s Petition for Rehearing and
Request for Stay
Friday, October 16, 2026 11:12:13 PM

image001.png

imaae002.png

24-T-0446 North Shore CSD, Roslyn UFSD, Syosset CSD Petition for Rehearing and Request for Stay Cover
Letter.pdf

24-T-0446 North Shore CSD, Roslyn UFSD, Syosset CSD Petition for Rehearing and Request for Stay.pdf

Good evening,

Attached please find the North Shore Central School District, Roslyn Union Free School

District, and Syosset Central School District’s Petition for Rehearing and Request for

Stay, which was filed with the Secretary via the PSC’s DMM website in the above-

referenced case matter.

This email constitutes electronic service upon the presiding officers and all parties.

Respectfully,

Christine M. Durant, Esq.
Associate Attorney

INGERMAN
SMITH

LLF
150 Motor Parkway, Suite 400

Hauppauge, New York 11788
T: 631-261-8834
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Christine M. Durant

I N G E R M A N Associate
S M I T H cdurant@ingermansmith.com

LLP Reply to Hauppauge Office

Via DMM filing
October 16, 2026

Hon. Michelle L. Phillips,

Secretary to the Commission

New York State Public Service Commission
3 Empire State Plaza

Albany, New York 12223
secretary@dps.ny.gov

Re:  Case Number: 24-T-0446 -- Petition of New York Transco LLC and New
York Power Authority for a Certificate of Environmental Compatibility
and Public Need

North Shore Central School District, Roslyn Union Free School District,
and Syosset Central School District’s Petition for Rehearing and Request
for Stay

Dear Secretary Phillips:

This office is counsel to the North Shore Central School District, the Roslyn Union Free
School District, and the Syosset Central School District (collectively the “School
Districts”). Please accept for filing, the enclosed Petition for Rehearing and Request for
Stay brought by the School Districts pursuant to Public Service Law §§ 22 and 128(1) and
16 NYCRR § 3.7, seeking rehearing of the Public Service Commission’s Order Adopting
the Terms of a Joint Proposal, issued and effective September 17, 2026.

Respectfully submitted,

CHRISTINE M. DURA;NT

Cc: Hon. Nicholas Planty (nicholas.planty@dps.ny.gov)
Hon. Erika Bergen (erika.bergen@dps.ny.gov)
Hon. Anthony Belsito (anthony.belsito@dps.ny.gov)
Case 24-T-0446 DMM Service List (via electronic mail)
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STATE OF NEW YORK
PUBLIC SERVICE COMMISSION

Petition of New York Transco LLC and New York Power

Authority for a Certificate of Environmental Compatibility

and Public Need, Pursuant to Article VII of the New York Case No. 24-T-0446
Public Service Law, to Construct, Operate, and Maintain an

Approximately 89.7-Mile Underground Transmission Line

through Suffolk, Nassau, Queens, Bronx, and Westchester

Counties

NORTH SHORE CENTRAL SCHOOL DISTRICT, ROSLYN UNION FREE SCHOOL
DISTRICT, and SYOSSET CENTRAL SCHOOL DISTRICT’s
PETITION FOR REHEARING AND REQUEST FOR STAY

Dated: October 16, 2026
Hauppauge, New York

Respectfully submitted,

Christine M. Durant

INGERMAN SMITH, L.L.P.
Attorneys for North Shore Central
School District, Roslyn Union Free
School District, and Syosset Central
School District

150 Motor Parkway, Suite 400
Hauppauge, New York 11788

(631) 261-8834
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The North Shore Central School District (“North Shore CSD”), the Roslyn Union Free
School District (“Roslyn UFSD”), and the Syosset Central School District (“Syosset CSD”)
(herein collectively referred to as the “School Districts”) respectfully submit this Petition for
Rehearing, pursuant to Public Service Law §§ 22 and 128(1) and 16 NYCRR § 3.7, seeking
rehearing of the Public Service Commission’s (the “Commission’’) Order Adopting the Terms of a
Joint Proposal, issued and effective September 17, 2026 (the “Order”), which denied the School
District’s Motion to Dismiss and granted a Certificate of Environmental Compatibility and Public
Need (the “Certificate”) to New York Transco LLC and New York Power Authority (collectively
the “Applicant”) to construct, operate, and maintain an approximately 89.7-mile underground
transmission line through Suffolk, Nassau, Queens, Bronx, and Westchester Count (the “Project”).

PRELIMINARY STATEMENT

The Order necessitates rehearing because it is unjust and unwarranted and, therefore, must
be abrogated or modified pursuant to Public Service Law § 22. Specifically, the Order contains
errors of fact and law, overlooks or misapprehends material evidence, fails to meaningfully address
significant issues raised by the School Districts in their Statements in Opposition and Joint Motion
to Dismiss, and reaches findings concerning school-related impacts and mitigation measures that
are unsupported by the evidentiary record and inconsistent with the Commission's obligations

under Article VIL. !

! For purposes of preserving all issues previously raised in this proceeding, and for the sake of brevity and to avoid
unnecessary repetition, the School Districts hereby incorporate by reference the factual assertions, legal arguments,
and authorities set forth in their Statements in Opposition to the Joint Proposal and Joint Motion to Dismiss. This
Petition does not seek to restate those arguments in full, but instead focuses on the Commission's Order itself, the
Commission's treatment of the arguments and significant adverse impacts raised, and the errors, omissions, and
unsupported findings that warrant rehearing pursuant to Public Service Law § 22.





Case No. 24-T-0446 North Shore CSD, Roslyn UFSD, and Syosset CSD
Petition for Rehearing and Request for Stay

The School Districts do not seek rehearing lightly. Rather, they have been compelled to
seek rehearing because the Order fails to meaningfully address many of the significant adverse
impacts raised throughout this proceeding and, in several instances, appears to completely
disregard or ignore unrebutted evidence altogether. Although the School Districts presented
substantial evidence concerning the Project's adverse impacts on student safety, school operations,
transportation operations, and educational environments, the Order largely responds with
conclusory findings, generalized references to future coordination, and unsupported assumptions
regarding mitigation effectiveness. As a result, the Order contains material factual and legal
deficiencies, rests upon findings that are unsupported by the record, and leaves unresolved critical
issues affecting thousands of students, staff, and school communities served by the affected School
Districts. Under these circumstances, rehearing is not merely appropriate; it is necessary to ensure
that the Commission's findings are supported by the record and consistent with its obligations
under Article VII.

In view of these fatal flaws, the School Districts also seek a stay of the Order to preserve
the status quo, and to prevent waste of resources and irreparable harm to stakeholders, including
the School Districts, while a determination on the instant Petition is pending.

RELEVANT PROCEDURAL HISTORY

On July 31, 2024, the Applicant filed its application, exhibits, and appendices to the
Commission seeking a Certificate of Environmental Compatibility and Public Need (the

“Certificate”) to allow the Applicant to construct, operate, and maintain the Project.?

2 See Case 24-T-0446, Petition of New York Transco LLC and New York Power Authority for a Certificate of
Environmental Compatibility and Public Need, Pursuant to Article VII of the New York Public Service Law, to
Construct, Operate, and Maintain an Approximately 89.7-Mile Underground Transmission Line through Suffolk,
Nassau, Queens, Bronx, and Westchester Counties, Application, filed July 31, 2024 (together with supporting
appendices and exhibits) (DMM Item Nos. 1-11). For purposes of administrative and judicial review, all references





Case No. 24-T-0446 North Shore CSD, Roslyn UFSD, and Syosset CSD
Petition for Rehearing and Request for Stay

The North Shore CSD sought party status in this proceeding on January 6, 2025, which
was granted by Ruling issued on January 28, 2025.% The Roslyn UFSD sought party status on
February 24, 2025, which was granted by Ruling issued on March 12, 2025.* The Syosset CSD
sought party status on April 25, 2025, which was granted by Ruling issued on June 2, 2025.5 At
that time, each School District sought party status to address the significant adverse impacts of the
Project to it, including the impact to each of their operations, finances, educational and
instructional programs, and tax base. In addition, the School Districts raised serious concerns with
the Project’s risks to the health and safety of the School Districts’ students, staff, and school
communities, comprised of over 12,000 students and 70,000 residents,® during the construction
phase and thereafter.

The School Districts participated in settlement meetings in this proceeding in an earnest
attempt to identify significant adverse impacts to the School Districts associated with the Project
and, further, in an attempt to secure adequate mitigation of those adverse impacts.

On April 30, 2026, a Joint Proposal was submitted by and among New York Transco LLC

and New York Power Authority, New York State Department of Public Service, New York State

herein to documents filed in this proceeding and available through the Commission's Document and Matter
Management ("DMM") system are incorporated by reference as though fully set forth and attached hereto.

3 See Case 24-T-0446, Ruling Granting Party Status to New York State Department of Agriculture and Markets, Kathy
Wallach, and North Shore Central School District (Issued January 28, 2025) (DMM Item No. 45).

4 See Case 24-T-0446, Ruling Granting Party Status to Alliance for Clean Energy New York, Inc., Glen Head Realty
Partners LLC, and Roslyn Union Free School District (Issued March 12, 2025) (DMM Item No. 73).

5 See Case 24-T-0446, Ruling Granting Party Status to Syosset Central School District and Denying Party Status to
Marion (Issued June 2, 2025) (DMM Item No. 219).

6 See Case 24-T-0446, Evidentiary Record: Affidavit of Dr. Christopher R. Zublionis in Support of North Shore Central
School District’s Initial Statement in Opposition to the Joint Proposal, dated June 5, 2026 (“Zublionis Aft.”) at ] 7-
10; Affidavit of Allison Brown in Support of Roslyn Union Free School District’s Initial Statement in Opposition to
the Joint Proposal, dated June 5, 2026 (“Brown Aff.”) at 9 7-10; Affidavit of Dr. Thomas Rogers in Support of Syosset
Central School District’s Initial Statement in Opposition to the Joint Proposal, dated June 8, 2026 (“Rogers Aff.”) at

99 7-10.
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Department of Environmental Conservation, New York State Department of State, New York State
Department of Transportation, New York State Department of Agriculture, City of New York, Long
Island Commercial Fishing Association, and Ms. Cecelia McCann (collectively, the
“Signatories™).” The School Districts did not sign the Joint Proposal.

Pursuant to the Ruling on Process and Schedule, issued May 12, 20263, Initial Statements
in Opposition to the Joint Proposal were filed by the North Shore CSD?, the Roslyn UFSD !°, and
the Syosset CSD!! (collectively referred to as “Initial Statements”) on June 8, 2026. Reply
Statements in Further Opposition to the Joint Proposal were filed by the North Shore CSD 2, the
Roslyn UFSD '3, and the Syosset CSD '* (collectively referred to as “Reply Statements”) on June
26, 2026.

By Ruling issued July 7, 2026'°, the presiding Administrative Law Judges (“ALJs”)
admitted, amongst others, the following documents into the evidentiary record:

e Exhibit 41: Discovery Response to PNYE-NSCSD-1 '¢;

7 See Case 24-T-0446, Joint Proposal (filed April 30, 2026) (DMM Item Nos. 284-285).

8 See Case 24-T-0446, Ruling on Process and Schedule (issued May 12, 2026)(DMM Item No. 289). A transcript of
the Procedural Conference has still not yet been made available as of the date of this filing.

9 See Case 24-T-0446, North Shore Central School District’s Initial Statement in Opposition to the Joint Proposal
(“North Shore CSD’s Initial Statement”) (filed June 8, 2026) (DMM Item No. 317).

10 See Case 24-T-0446, Roslyn Union Free School District’s Initial Statement in Opposition to the Joint Proposal
(“Roslyn UFSD’s Initial Statement”) (filed June 8, 2026) (DMM Item No. 318).

11 See Case 24-T-0446, Syosset Central School District’s Initial Statement in Opposition to the Joint Proposal (“Syosset
CSD’s Initial Statement”) (filed June 8, 2026) (DMM Item No. 320).

12 See Case 24-T-0446, North Shore Central School District’s Reply Statement in Further Opposition to the Joint
Proposal (“North Shore CSD’s Reply Statement”) (filed June 26, 2026) (DMM Item No. 340).

13 See Case 24-T-0446, Roslyn Union Free School District’s Reply Statement in Further Opposition to the Joint
Proposal (“Roslyn UFSD’s Reply Statement”) (filed June 26, 2026) (DMM Item No. 341).

14 See Case 24-T-0446, Syosset Central School District’s Reply Statement in Further to the Joint Proposal (“Syosset
CSD’s Reply Statement”) (filed June 26, 2026) (DMM Item No. 342).

15 See Case 24-T-0446, Ruling Accepting Late Reply Statement, Denying Sur-Reply, and Admitting Evidence (issued
July 7, 2026) (DMM Item No. 350).

16 North Shore CSD’s Initial Statement at Attachment 2; Roslyn UFSD’s Initial Statement at Attachment 2; and,
Syosset CSD’s Initial Statement at Attachment 2.
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e Exhibit 42: Traffic Analysis for 1T to 5T Trenching Construction
Condition in Support of Construction Permitting 7;

e Exhibit 43: Traffic Analysis for the Areas Adjacent to and Surrounding

the National Grid Facility, Glenwood Landing, NY 11547 '%;

Exhibit 44: Discovery Response to PNYE-RUFSD-1 '%;

Exhibit 45: Discovery Response to PYNE-SCSD-1%°;

Exhibit 46: Discovery Response to GCA-12!;

Affidavit of Dr. Christopher Zublionis in Support of North Shore

Central School District’s Initial Statement in Opposition to the Joint

Proposal, dated June 5, 2026%2;

e Affidavit of Allison Brown in Support of Roslyn Union Free School
District’s Initial Statement in Opposition to the Joint Proposal, dated
June 5, 2026%3; and

e Affidavit of Dr. Thomas Rogers in Support of Syosset Union Free
School District’s Initial Statement in Opposition to the Joint Proposal,
dated June 8, 20262*.

The School Districts jointly filed a Motion to Dismiss, dated July 29, 2026, pursuant to
16 NYCRR § 3.6, 16 NYCRR § 85-2.15, and ALJ Belsito’s June 11, 2026 correspondence®,
arguing, inter alia, that the evidentiary record?’ did not permit, and was therefore insufficient for,

the Commission to make the mandatory findings required by Public Service Law § 126.

17 North Shore CSD’s Initial Statement at Attachment 3; Roslyn UFSD’s Initial Statement at Attachment 3; and,
Syosset CSD’s Initial Statement at Attachment 3.

18 North Shore CSD’s Initial Statement at Attachment 4.

19 Roslyn UFSD’s Initial Statement at Attachment 2.

20 Roslyn UFSD’s Initial Statement at Attachment 2; and, Syosset CSD’s Initial Statement at Attachment 2.

21 Roslyn UFSD’s Initial Statement at Attachment 2.

22 North Shore CSD’s Initial Statement at Attachment 1.

23 Roslyn UFSD’s Initial Statement at Attachment 1.

24 Syosset CSD’s Initial Statement at Attachment 1.

25 See Case 24-T-0446, North Shore Central School District, Roslyn Union Fee School District, and Syosset Central
School District’s Motion to Dismiss (“Motion to Dismiss™), dated July 29, 2026 (DMM Item No. 377).

26 See email correspondence from Administrative Law Judge Anthony Belsito to Parties, dated June 11, 2026,
appended to each of the School District’s Reply Statements at Attachment 5 to North Shore’s Reply Statement and
Attachment 4 to Roslyn UFSD’s Reply Statement and Syosset CSD’s Reply Statement.

27 See Case 24-T-0446, Ruling Accepting Late Reply Statement, Denying Sur-Reply, and Admitting Evidence (issued
July 7, 2026) (DMM Item No. 350) at *3 (“Identification of the Evidentiary Record”).
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The Applicant and other Signatories filed a Joint Opposition to the School District’s Motion
to Dismiss, dated August 7, 2026.%® The Signatories largely avoided the substance of the School
Districts' significant concerns, instead relying on procedural objections and repeated assertions
that the record was sufficient to support certification. Rather than addressing the specific
evidentiary deficiencies identified by the School Districts, the opposition generally argued, in a
conclusory fashion, that the Commission could make the findings required by Public Service Law
§ 126 and that any remaining concerns could be addressed through the certification process and
subsequent Environmental Management and Construction Plan (“EM&CP”) review.

This matter was listed on the consent agenda without detail for the Commission’s regular
session scheduled for September 17, 2026.%° A single, short, non-substantive comment was made
by one Commissioner during the session with regard to this significant case. *® Approximately one
(1) hour after the conclusion of that session, the Commission issued its Order Adopting the Terms
of a Joint Proposal.®' The Order denied the School District’s Motion to Dismiss on the basis that
Commission found “the record to be sufficient to determine the nature of the probable impacts of
the Project and to determine that the Project avoids or minimizes those impacts to the extent

practicable, as required by PSL §126.”3?

28 See Case 24-T-0445, Joint Opposition to the North Shore Central School District, Roslyn Union Free School District,
and Syosset Central School District’s Motion to Dismiss, dated August 7, 2026 (DMM Item No. 394).

2 See Commission Issues Final September 17, 2026 Agenda, released September 16, 2026, accessible at
https://dps.ny.gov/system/files/documents/2026/09/pr-26083-final-september-2026-agenda.pdf

30 See, PSC Session September 2026 Transcript, accessible at
https://dps.ny.gov/system/files/documents/2026/09/september-2026-session-transcript.pdf

31 See Case 24-T-0446, Order Adopting the Terms of a Joint Proposal (“Order”) (issued and effective September 17,
2026) (DMM Item No. 420).

32 Order at *10.
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LEGAL STANDARD

Public Service Law § 22 authorizes “[a]ny corporation or person interested” in a
Commission order to apply for rehearing “in respect to any matter determined therein.” The statute
further provides that the Commission “shall grant and hold such a rehearing if in its judgment
sufficient reason therefore be made to appear.” Following rehearing, the Commission may modify
or abrogate an order if it concludes that the original order, or any portion thereof, is “in any respect
unjust or unwarranted, or should be changed.”?

The Commission's authority to issue a Certificate under Article VII of the Public Service
Law is conditioned upon its ability to make the findings required by Public Service Law § 126.
Those findings must be supported by the evidentiary record developed during the proceeding. The
Commission retains the authority to grant or deny an application as filed, or grant it “upon such
terms, conditions, limitations or modifications of the construction or operation of the facility as
the commission may deem appropriate.” >

The rehearing process serves as an opportunity for the Commission to reconsider its
determinations in light of overlooked evidence, legal errors, factual errors, inconsistencies in the
record, or other issues demonstrating that an order is unjust, unwarranted, or should be modified. *
Rehearing is appropriate and necessary where a petitioner demonstrates that material issues were

not adequately addressed, that findings lack support in the record, or that the Commission's

reasoning requires further explanation.

3 N.Y. Public Service Law § 22.
34 N.Y. Public Service Law § 126(1).
35 N.Y. Public Service Law § 22.
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ARGUMENT

POINT I

REHEARING IS REQUIRED BECAUSE THE COMMISSION’S ORDER CONTAINS
ERRORS OF FACT AND LAW AND IS OTHERWISE UNJUST, UNWARRANTED, AND
SHOULD BE MODIFIED

An administrative determination must be the product of reasoned decision-making and
must be supported by substantial evidence in the record.?® While the Commission possesses
discretion in Article VII proceedings, that discretion must be exercised through findings that are
rationally connected to the evidence before it. 3’

Accordingly, and as outlined in detail herein, rehearing is warranted where, as here, the
Commission:

o overlooks material evidence contained in the record;

o fails to address significant arguments raised by the School Districts;
o adopts findings unsupported by substantial evidence;

o relies upon factual assumptions not supported by the record;

o applies inconsistent standards to similar evidence; and

 fails to explain the basis for rejecting material contrary evidence.

More specifically, the Order overlooks or fails to meaningfully address several central
arguments advanced by the School Districts, including: (i) the practical ineffectiveness of certain
school-specific mitigation measures; (ii) the substantial operational and financial burdens imposed
upon public school districts; (ii1) the Commission's disparate treatment of impacts to schools and

schoolchildren as compared to other affected resources; (iv) the reliance on post-certification

EM&CP proceedings to address matters central to certification; and (v) unresolved concerns

36 N.Y. C.PL.R. § 7803. See also N.Y. State Administrative Procedure Act § 307(1).

37 Pell v. Bd. of Ed. of Union Free Sch. Dist. No. 1 of Towns of Scarsdale & Mamaroneck, Westchester Cnty., 34
N.Y.2d 222, 231 (1974); see also Citizens for the Pres. of Wainscott, Inc. v. New York State Pub. Serv. Comm'n, 216
A.D.3d 769, 772 (2d Dep’t 2023) (“Administrative action is arbitrary when it is without a sound basis in reason and
is taken without regard to the facts”).
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regarding EMF impacts near schools. The underlying record is woefully deficient, a fact plainly
and repeatedly demonstrated by the School Districts’ submissions.

Because these issues go to the adequacy of the Commission's findings under Article VII
and whether the Order is supported by substantial evidence, they constitute "sufficient reason" for
rehearing under Public Service Law § 22 and demonstrate that the Order should be changed within
the meaning of the statute.

POINT 11

THE COMMISSION FAILED TO ADDRESS MATERIAL RECORD EVIDENCE
SUBMITTED BY THE SCHOOL DISTRICTS, INCLUDING THE SWORN AFFIDAVITS
OF THE SUPERINTENDENTS

Rehearing is required because the Order conspicuously fails to address and, in fact,
completely ignores material evidence submitted by the School Districts concerning the Project's
impacts on student safety, educational operations and administration, and student transportation
services.

Throughout this proceeding, the School District submitted extensive arguments and
evidence demonstrating the harms arising from significant adverse impacts of construction
adjacent to active school facilities and along major thoroughfares within the School Districts’
boundaries, and providing reasoned explanations and documentary evidence as to why the Joint
Proposal, including the Certificate Conditions, fail to adequately identify and mitigate those
impacts. *® Most notably, the record contains sworn affidavits of the Superintendent of Schools of

each of the party School Districts, describing the impacts of construction activities upon student

38 See generally North Shore CSD’s Initial Statement, Roslyn UFSD’s Initial Statement, Syosset CSD’s Initial
Statement, North Shore CSD’s Reply Statement, Roslyn UFSD’s Reply Statement, Syosset CSD’s Reply Statement,
and Motion to Dismiss.
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safety, student education, school operations, student transportation, and emergency access. >’ The
Superintendents urged the Commission to not ignore the irreparable harm to thousands of school-
aged children affected by the Project. 4°

The School Districts occupy a unique position in this proceeding. As governmental entities
charged by law with safeguarding students and administering public education, they appeared
before the Commission and participated in the Article VII proceeding not to advance private
interests, but to fulfill statutory obligations imposed upon them by the State itself. Moreover,
because public school districts have rarely, if ever, participated in Article VII proceedings in this
manner, the concerns they raised warranted particularly careful and individualized consideration
rather than rote reliance on approaches developed in materially different cases. The Order reflects
no such consideration.

Although the Order casually acknowledged the existence of objections raised by the School
Districts, remarkably the Order contains no mention, let alone any consideration or discussion, of
the Superintendent affidavits themselves. Quite frankly, the record contains no evidence
concerning the specific impacts of the Project upon the operation of a school district aside from
the affidavits of the Superintendents. The Superintendents were not simply offering generalized
opinions as members of the public. They possess direct professional expertise and responsibilities
and offered professional judgments concerning the operation of the educational institutions they
are legally charged with administering. As the Chief Executive Officers of their respective School
Districts, the Superintendents are responsible for overseeing all aspects of school administration,

including, but not limited to, student transportation, emergency preparedness, educational

39 See Zublionis Aff.; Brown Aff.; Rogers Aff.
40 See generally Zublionis Aff. at 9 77-78; Brown AfY. at 99 77-78; Rogers Aff. at 9 77-78.

10
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programming, personnel administration, student supervision, facility operations, and compliance
with numerous State and Federal mandates. No witness in the proceeding possesses comparable
knowledge regarding the day-to-day operations of the affected School Districts. Consequently,
their affidavits constitute the most probative, and only, evidence in the record concerning the
Project's significant adverse impacts on school operations, student safety, and educational
programs.

In this regard, the School Districts argued that “the Commission is not without resources
to model the impact — it has the expert testimony of three Superintendents of Schools with a
combined 30 + years of experience operating school districts. That testimony is clear and
consistent. At the very least, the Applicant should be required to engage an expert to refute it,
otherwise, the Commission must conclude that the Superintendents hold the most authoritative
analysis of the matter and that the Project and the Joint Proposal fails to acknowledge the nature
of probable environmental impact to the School Districts.”*!

Rather than affording substantial weight to the sworn testimony of the Superintendents,
who possess unique expertise and day-to-day responsibility for the administration and operation
of the affected School Districts, the Commission completely ignored their conclusions regarding
the impact of the Project and proceeded as though the testimony had never been submitted or
admitted into evidence*?, thereby committing material errors of both fact and law.

The Commission is not free to ignore material evidence that contradicts its ultimate

conclusions. While the Commission retains discretion to evaluate competing evidence, it must

4 Motion to Dismiss at *30.
42 See Case 24-T-0446, Ruling Accepting Late Reply Statement, Denying Sur-Reply, and Admitting Evidence (issued
July 7, 2026).

11
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address significant record submissions and explain the basis for rejecting them.* Here, the
Superintendent affidavits constitute the most and only direct evidence in the record concerning
significant adverse impacts to the day-to-day operations of the affected School Districts. They
were submitted by the Chief Executive Officers of each School District who are legally charged
with overseeing the daily operations of the School Districts’ educational operations. Yet the Order
contains no mention, let alone any analysis of this testimony.

The Commission’s failure to address the only direct evidence in the record concerning
school operations in its Order constitutes both a material error of law and a misapprehension of
material facts.

The omission is particularly striking because, in comparison, the Commission relied upon
affidavit evidence offered by Project proponents when such evidence supported certification.
Notably, the Order expressly adopts commitments contained in the affidavit of Stephen Cole-
Hatchard, the Applicant’s Project Director, submitted by the Applicant, and incorporates those
commitments into the Certificate. **

The disparate treatment of affidavit evidence (and of proponents and opponents) raises a
substantial question regarding the Commission's consideration of the record. Affidavit testimony
submitted by the Applicant was deemed sufficient to support certificate conditions and approval
of the Project, while affidavit testimony submitted by affected School District officials was wholly

disregarded without explanation.

43 Montauk Imp., Inc. v. Proccacino, 41 N.Y.2d 913, 914 (1977) (“Failure of the agency to set forth an adequate
statement of the factual basis for the determination forecloses the possibility of fair judicial review and deprives the
petitioner of his statutory right to such review”).

4 Order at *30-31; see also Evidentiary Record Exhibit 49: Affidavit of Stephen Cole-Hatchard, Jr., (“Cole-Hatchard
Aff.”’) submitted by Applicant (DMM Item No. 343).

12
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The Commission did not choose between competing evidence concerning school
operations. The Superintendent affidavits constituted the only direct evidence in the record
addressing how the Project would significantly and adversely impact the operation of the affected
School Districts, yet the Order neither discusses nor analyzes that evidence.

Based on this alone, the Commission must grant rehearing because the Order cannot stand
while entirely disregarding the only sworn testimony in the record addressing the Project's impacts
on school operations, student safety, and transportation. On rehearing, the Commission must either
give appropriate weight to the Superintendent affidavits and modify its findings accordingly or
identify substantial record evidence sufficient to overcome that testimony. Absent such evidence,
the Certificate cannot be sustained and must be modified at the very least to impose additional
enforceable protections for the School Districts or rescinded altogether.

POINT III

THE COMMISSION'S FINDING THAT SCHOOL-SPECIFIC MITIGATION
MEASURES WILLADEQUATELY MINIMIZE IMPACTS IS UNSUPPORTED BY
SUBSTANTIAL RECORD EVIDENCE

The Commission must grant rehearing because the conclusion that the Project's school-
specific mitigation measures will adequately minimize impacts on the affected School Districts is
completely unsupported by the evidentiary record and disregards substantial contrary evidence
submitted during this proceeding.

The Order improperly concludes that impacts to schools will be appropriately mitigated
through various measures, including coordination with School Districts, construction scheduling
restrictions, traffic management plans, notice requirements, stakeholder consultation, and future
development of construction protocols during the EM&CP process. However, the Order identifies

no record evidence demonstrating that these measures will actually mitigate the specific and

13
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significant adverse impacts identified by the School Districts, much less that they will avoid or
minimize such impacts to the extent practicable as required by Public Service Law § 126.

Rather than addressing the evidence presented by the School Districts, the Order appears
to assume that consultation, coordination, and future planning are inherently effective mitigation
measures. The record, however, contains substantial evidence undermining that assumption.

The School Districts participated earnestly in this proceeding and raised significant adverse
impacts and concerns to the Commission. These impacts and concerns must not be ignored.

A. The Order Fails to Address Unrebutted Affidavit Evidence Supporting That the
Proposed Mitigation Measures Would Have Little or No Practical Effect

As discussed, supra, the School Districts submitted sworn affidavits from their
Superintendents describing, from the perspective of the officials responsible for operating the
affected School Districts, why the proposed mitigation measures would not meaningfully address
the practical realities of school operations.* That the school districts may historically be
uncommon participants in an Article VII proceeding is not a basis to discount or ignore the
significant adverse impacts they raise, particularly where they alone possess expertise regarding
the educational, operational, and safety impacts of the Project on their students and facilities.

Those affidavits explained that the purported “mitigation measures” such as advance
notice, consultation, coordination meetings, and general commitments to maintain access do little
to alleviate the actual consequences of major construction activities occurring adjacent to active
school campuses. * Regardless of the amount of advance notice provided, the School Districts

must still transport thousands of students each day, maintain safe and timely access to every school

4 See generally Zublionis Aff.; Brown Aff.; Rogers Aff.
46 Id.
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facility, accommodate parent drop-off and pick-up activities, respond to emergencies, and carry
out educational operations according to fixed schedules. The purported “mitigation measures” fail
to adequately address these significant adverse impacts or how the School Districts will be able to
continue to carry out their respective statutorily mandated obligations to their students and school
communities.

Critically, the Order never disputes the factual assertions raised by the School Districts.
Nor does it identify any evidence rebutting the Superintendents' conclusions regarding the practical
ineffectiveness of the proposed mitigation measures. Instead, the Order simply recites the existence
of those measures and assumes that they will be effective.*” Assumption cannot substitute for
substantial evidence, and the resulting finding is therefore unsupported as a matter of law. In fact,
the evidence submitted by the School Districts demonstrates that many of those measures are
incapable of avoiding or adequately mitigating the identified significant impacts.

That is not a substantial-evidence review and a fatal error of fact and law that cannot be
overcome absent rehearing. The Commission cannot satisfy its statutory obligation to evaluate
impacts merely by listing proposed mitigation measures while ignoring unrebutted evidence that
those measures will not materially reduce the significant impacts of the Project.

B. Applicant's Own Traffic Studies Contain No Detailed Analysis Demonstrating That
the School-Specific Mitigation Measures Will Be Effective

The absence of record support is compounded by the fact that the Applicant's own traftic
analyses fail to evaluate whether the proposed school-specific mitigation measures will actually
work and, as discussed below, these analyses in fact support the Superintendents’ contention that

work during the daytime hours when school is in session is simply not feasible.

47 Order at *35-36.
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As the School Districts demonstrated, the Applicant’s traffic studies repeatedly state, in
conclusory fashion, that school operations, bus movements, pedestrian activity, or school traffic
were considered. Such purported consideration is rendered meaningless where the studies provide
no analysis of how the proposed mitigation measures will affect school transportation systems,
school access, student safety, emergency vehicle access, or mandated school operational
requirements, nor do these studies address how these critical factors were allegedly “considered.”

The Order acknowledged that “concerns about traffic impacts near schools and school
administration buildings are also raised” but found that “the opposing parties’ arguments are not
supported by the record, which contains extensive traffic analysis, including existing conditions,
potential impacts related to project construction, and multiple management measures and strategies
to minimize impacts.”*® This, again, completely ignores the affidavits of the Superintendents, and,
the Commission, further, misrepresents and mischaracterizes the “extensive traffic analysis.” By
way of example, the Applicant purports to have conducted “an analysis of the traffic impacts
associated with the proposed construction activities along Shore Road in Glenwood Landing” (the
“Glenwood Landing Analysis™), which was produced during discovery.*’ Significantly, the study
completely ignores and remains silent as to the North Shore CSD’s Transportation Facility located
on Shore Road, immediately adjacent to the Shore Road Substation and along two transmission
line routes.>® The North Shore CSD’s Transportation Facility is used for District-wide bus and
vehicle maintenance, storage and fueling, and serves as the central hub for the North Shore CSD’s

entire transportation operations, but any analyses of construction-related impacts to the North

* Order at *34.

4 See Case 24-T-0446, Evidentiary Record: Exhibit 43: Traffic Analysis for the Areas Adjacent to and Surrounding
the National Grid Facility, Glenwood Landing, NY 11547 (“Glenwood Landing Analysis”).

0 For a more thorough discussion of the insufficiency of the Applicant’s “traffic analyses” see Motion to Dismiss at
Point I(A).
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Shore CSD’s operationally indispensable Transportation Facility are wholly absent. >! Remarkably,
that study concluded “no adverse impacts are expected.”>? Yet, that conclusion was reached
without any apparent analysis of impacts to the North Shore CSD’S Transportation Facility, despite
that Facility's central role in the North Shore CSD's transportation operations. >

The Order does not reconcile this omission and nevertheless accepts the purported traffic
analysis as sufficient. Moreover, while the Glenwood Landing Analysis references some purported
traffic management strategies, those measures are largely framed as actions that “will be
developed,” “will be established”, “will be coordinated”, or “will aim to avoid” impacts, rather
than specific mitigation measures that were identified, evaluated, and demonstrated to be effective
on the record.>* Thus, neither the Glenwood Landing Analysis nor the Order provides an
evidentiary basis for concluding that impacts to the School District's transportation operations will,
in fact, be adequately mitigated.

In other words, the record contains assertions that school impacts were considered, but
little, if any, analysis demonstrating why or how the purported mitigation measures would
effectively address those impacts. The Commission's findings therefore rest not upon any evidence

demonstrating effectiveness, but upon speculation and assumptions regarding effectiveness.

Findings based upon speculation rather than record evidence constitute an error of fact and law

and cannot satisfy Public Service Law § 126. Nevertheless, those speculations and assumptions

5! See Zublionis Aff. at q 16.

2 Evidentiary Record: Exhibit 43: Traffic Analysis for the Areas Adjacent to and Surrounding the National Grid
Facility, Glenwood Landing, NY 11547.

53 See Zublionis Aff. at q 16.

5% Bvidentiary Record: Exhibit 43: Traffic Analysis for the Areas Adjacent to and Surrounding the National Grid
Facility, Glenwood Landing, NY 11547.
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are not merely unsupported by the evidentiary record, but have been affirmatively rebutted by the
sworn affidavits of the Superintendents.
This distinction is significant. Article VII does not require simply that mitigation measures

be proposed; it requires a record demonstrating that impacts have been avoided or minimized to

the extent practicable.>> A conclusion that mitigation measures are adequate must be supported by
evidence. Here, the record is largely devoid of any actual analysis demonstrating that the school-
specific mitigation measures relied upon by the Order will reduce any of the significant impacts
identified by the School Districts; significant impacts that cannot be ignored.

The circumstances surrounding the traffic analyses further underscore the inadequacy of
the record upon which the Order rests. The traffic studies now relied upon by the Applicant, which
were adopted wholesale and relied upon by the Commission without accurate or meaningful
analysis,® were not voluntarily advanced as part of a comprehensive public record supporting
certification. Rather, they became part of the record only because the parties served targeted
discovery requests seeking information regarding Project-related traffic impacts.>’ Absent those
discovery efforts, such studies purported to analyze transportation impacts may never have been
disclosed. Even so, the purported studies do not provide a complete analysis of the projected
impacts or identify detailed, enforceable mitigation measures sufficient to address those impacts.
To the contrary, Exhibit E-6 repeatedly contemplates future analyses, future coordination efforts,

and further development of mitigation measures during the EM&CP process.>® In effect, the

3 N.Y. Public Service Law § 126.

56 Order at *35, FN 87.

57 See Evidentiary Record: Exhibit 43: Traffic Analysis for the Areas Adjacent to and Surrounding the National Grid
Facility, Glenwood Landing, NY 11547 (provided by Applicant in response to PNYE-SCP-1; Evidentiary Record:
Exhibit 42: Traffic Analysis for 1T to 5T Trenching Construction Condition in Support of Construction Permitting
(provided by Applicant in response to PNYE-NSCSD-1, PNYE-RUFSD-1 and PYNE-SCSD-1).

58 Application Revised Exhibit E-6 (Effect on Transportation) (February 2025)(DMM Item No. 47).
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studies confirm that material questions concerning traffic impacts and mitigation remain
unresolved. The Order nowhere explains how the Commission could make the findings required
by Public Service Law § 126 while relying on analyses that are expressly prospective in nature
and that defer critical impact assessments and mitigation details to a post-certification phase of the
proceeding. If additional studies and future EM&CP review are necessary to determine the extent
of traffic impacts and the effectiveness of mitigation measures, then the Commission lacked an
evidentiary record basis upon which to conclude that those impacts had already been adequately
addressed before issuance of the Certificate, errors in fact and law that mandate rehearing.

C. Applicant's Own Studies Demonstrate That Daytime Construction Near Schools Is
Often Not Feasible

The Applicant's own studies undermine the Commission's conclusions regarding
mitigation.

The School Districts repeatedly cited to the analyses prepared by the Applicant's own
consultants demonstrating that daytime work in numerous school-adjacent areas would result in
substantial operational impacts and delays (delays that would impair student safety and the School
Districts’ ability to meet their statutory mandates) and, in many instances, was not considered
feasible. >

Those studies repeatedly found that daytime construction on roadways serving schools
would produce severe congestion and are ultimately deemed not feasible for daytime work. Indeed,
the analyses often pointed toward nighttime construction as the more practicable means of

avoiding severe traffic impacts. ®

9 Motion to Dismiss at *22-31.
60 See Case 24-T-0446, Evidentiary Record: Exhibit 42: Traffic Analysis for 1T to 5T Trenching Construction
Condition in Support of Construction Permitting.
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Again, the “extensive traffic analysis” cited in the Order and improperly relied upon by the
Commission®! to the detriment of the School Districts, proposes only generic traffic management
measures, including work-hour restrictions (which, as it relates to the School Districts, have little
to no practical effect and instead prolong the period during which those impacts will be
experienced while school is in session), lane configurations, detours, flaggers, and maintenance
and protection of traffic ("MPT") plans.%?> However, the analysis neither proposes nor evaluates
location-specific mitigation measures addressing the particular impacts identified by the School
Districts, including impacts to school transportation operations, bus movements, student travel, or
school facilities.

This evidence creates a fundamental problem with the Order's reasoning. If the Applicant's
own consultants determined that daytime construction near schools would produce substantial
traffic consequences (and in turn, safety hazards), then there must be record evidence
demonstrating how the proposed mitigation measures overcome those consequences. The
"extensive traffic analysis" contains no such demonstration, and the Order identifies no other
record evidence filling that gap. Instead, the Order largely defers the development of specific
mitigation measures to the later EM&CP phase, without explaining how it can simultaneously
conclude, on the present record, that the Project's school-specific impacts will be minimized.
Absent identified mitigation measures and evidence of their effectiveness, neither the traffic
analyses nor the Order provide a reasoned basis for concluding that the acknowledged impacts to

the School Districts will be adequately mitigated.

1 Order at *32, FN 87; see also Case 24-T-0446, Evidentiary Record: Exhibit 42: Traffic Analysis for 1T to 5T
Trenching Construction Condition in Support of Construction Permitting.
2 1d.
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Instead, the Commission appears to assume that future coordination, future maintenance
and protection of traffic plans, and future consultation with school officials will somehow resolve
impacts that Applicant's own analyses recognized as significant. But assumptions are not evidence.
The Order approves the Certificate first and leaves the resolution of significant impacts for later.
That approach fails as a matter of fact because there is no record basis for concluding that the
impacts will be adequately mitigated, and fails as a matter of law because the required findings
cannot rest on speculation regarding future actions and future plans.

These future processes identify no concrete mitigation measures, provide no basis to
evaluate their effectiveness, and establish no enforceable commitments capable of assuring that
the identified impacts will actually be avoided or minimized. To the extent the Commission relies
on the assertion that such future planning through the EM&CP process is "standard process" in
siting proceedings, that observation does not address the underlying problem.% The fact that a
future review process may be routinely employed cannot substitute for the statutorily required
findings, which must be supported by record evidence demonstrating that identified impacts have
been avoided or minimized to the extent practicable. Nor can reliance on future review cure the
absence of analyses identifying the mitigation measures that will be implemented or demonstrating
that such measures will effectively address the impacts at issue. The Order therefore lacks
substantial evidentiary support for its conclusion that school impacts have been avoided or

minimized to the extent practicable — errors of fact and law that necessitate rehearing.

9 QOrder at *16-17.
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D. The Record Contains No Evidence Supporting the Commission's Determination That
Impacts Have Been Avoided or Minimized to the Extent Practicable

The question is not whether some mitigation measures exist, nor whether additional
mitigation measures might later materialize through the EMCP process to cure their pre-
certification non-existence. Rather, the question is whether the Commission had substantial
evidence, on the record before it, to conclude that school-related impacts have been avoided or
minimized to the extent practicable. Specifically, the Commission found that “to minimize impacts
on local schools, the Joint Proposal imposes a four-hour per day work period for work within 300
feet of school buildings if school is in session, and the construction schedule must be coordinated
with affected school districts.” ®* These conditions is largely ineffective and does little, if anything
to avoid or minimize significant adverse impacts to the School Districts. ®

The Commission further found that “that impacts related to construction noise will be
minimized to the extent practicable and are unlikely to disrupt indoor activities, including
classroom instruction and other educational activities.”® Yet, the Order fails to identify any
evidence to support this conclusory finding that concentrating construction activities during the
middle of the school day reduces noise impacts on students, reduces disruption to the educational
environment, or otherwise mitigates the very harm identified by the School Districts. Nor does the
Order address the unrebutted affidavit testimony that construction-related noise during active
instructional periods would indeed distract students, disrupt educational programs, and adversely
affect the learning environment.®” The Order also fails to account for the fact that students do not

spend the entirety of the school day inside a classroom. This omission is particularly significant

% Order at *28; see also Joint Proposal, Appendix D: Proposed Certificate Conditions at Condition 66.
85 See Zublionis AfT. at 19 39 and 67; Brown Aff. at 99 36 and 65; Rogers AfT. at 9§ 37 and 65.

% QOrder at *29.

87 See Zublionis AfT. at 9 71 and 74; Brown Aff. at 9 69 and 72; Rogers AfT. at 9] 69 and 72.
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because it overlooks routine and integral components of the educational environment that occur
outside the classroom setting and thereby constitutes a material error of law and fact. Physical
education programs, recess periods, lunch periods, and other outdoor educational activities
routinely occur during the same hours in which construction is permitted under Certificate
Condition 66.%® The Order identifies no evidence demonstrating that educational programs and
activities and the students participating in such programs and activities would be shielded from
construction noise or other construction-related disturbances, such as fugitive dust or airborne
odors, much less that such impacts would be minimized to the extent practicable based upon the
record.

To the contrary, the record evidence supports that the condition merely limits the duration
of the disruption while ensuring that the disruption occurs at the precise time students and teachers
are required to conduct instructional and education indoor and outdoor activities. The Order cites
no study, educational assessment, noise analysis, or expert testimony supporting the Commission's
unfounded conclusion that construction noise occurring during instructional hours is “unlikely to
disrupt” educational activities.®® This is in stark contrast to Certificate Conditions aimed at the
protection of bald eagles, which identify a specific triggering event, namely signs of distress
attributable to construction noise, and impose a corresponding, enforceable requirement that work
immediately cease. ’? If signs of distress to bald eagles warrant immediate, mandatory cessation of
construction activities, the Order never explains why comparable protections are unnecessary

when construction activities threaten to disrupt the well-being and educational activities of

68 See Zublionis AfT. at § 67; Brown AfT. at § 65; Rogers Aff. at § 65.
 Order at *29.
70 See Joint Proposal, Appendix D: Proposed Certificate Conditions at Condition 74(b)(iii)(4).
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thousands of students. Absent a reasoned explanation for according greater protective measures to
potential impacts to bald eagles and other environmental receptors than to documented impacts on
students, educational activities, and school operations, the Commission's disparate treatment lacks
a rational basis in the record and constitutes a material error of law and fact warranting rehearing.

The Order cites no study demonstrating the effectiveness of the proposed school-specific
conditions proffered by the Applicant. It cites no analysis quantifying the anticipated reduction in
school impacts. It cites no testimony rebutting the Superintendents' affidavits. It cites no record
evidence showing that the proposed measures will successfully address the significant educational
and operational concerns identified by the School Districts.

Indeed, the School Districts previously posited “where in the Applicants limited traffic
studies does it show evidence that confining construction activities between the hours of 10:00
am. and 2:00 p.m. and 7:00 p.m. 5:00 a.m. avoids or minimizes adverse impacts to the School
Districts? Where in the Applicant’s limited traffic studies does it show evidence that limitations
applying only within 300 feet of a school building or facility avoids or minimizes adverse impacts
to the School Districts?” The answer remains the same: nowhere. The Commission itself never
answered those questions. Nor does the Order identify any study, testimony, analysis, or other
evidence supplying that critical, but missing support. The absence of supporting evidence for
critical findings is itself sufficient grounds for rehearing.

E. The Order Fails to Address Significant Adverse Impacts Identified by the School

Districts and Therefore Lacks a Rational Basis for Concluding Those Impacts Will
Be Adequately Mitigated

The School Districts also submitted evidence that Project construction could result in
interruptions to electric, telecommunications, water, sewer, and other utility services relied upon

by school facilities. Such interruptions could necessitate school closures, interfere with educational
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operations, impair emergency communications, and create health and safety concerns for students
and staff.”! At all times, the School Districts must operate and maintain critical life-safety
equipment such as smoke detectors and fire alarms; safely light interior corridors and staircases;
maintain State-regulated temperatures in classrooms; maintain fresh air ventilation in classrooms;
maintain food safety through refrigeration and warming; and maintain refrigeration for student
medications.” The Order fails to acknowledge, much less address, these concerns and, as such,
fails to identify any evidence demonstrating that these risks were adequately studied, quantified,
or mitigated. This deficiency is compounded by the fact that the Certificate Conditions do not
require notice to affected School Districts in the event a utility disruption occurs. Instead, the
conditions merely require the Certificate Holder to coordinate with relevant utilities to minimize
outages and discuss appropriate notice to end-use customers.” The condition neither guarantees
notice to the School Districts nor establishes any enforceable protocol governing utility disruptions
affecting school facilities.

Likewise, the School Districts put forth significant adverse impacts regarding fugitive dust
and other air-quality impacts associated with prolonged trenching and construction activities
adjacent to school facilities. These impacts were particularly significant given the presence of
young children, outdoor athletic facilities, playgrounds, and other areas used for educational
activities. Specifically, the School District identified significant flaws in the proposed mitigation
strategy of limiting construction within 300 feet of a school building or property to between 10:00

a.m. and 2:00 p.m., as set forth in Certificate Condition 66, which directly coincides with the

"l See New York Education Law § 409, 8 NYCRR Part 155. See also Zublionis Aff. at 9 60; Brown AfT. at § 58; Rogers
Aff. at § 57.

72 See Zublionis AfT. at 9 59-62; Brown AfT. at 9 57-60; Rogers Aff. at 9 56-60.

73 See Joint Proposal, Appendix D: Proposed Certificate Conditions at Condition 96.
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School Districts’ physical education programs, recess times, and lunch times, that often occur
outside.” The Certificate Conditions adopted by the Commission merely require the Applicant to
“take appropriate measures” to minimize fugitive dust and airborne debris.”

By sidestepping these issues entirely, the Order identifies absolutely no evidentiary basis
for concluding that such significant impacts affecting thousands of school-aged children will be
insignificant or adequately mitigated. A finding unsupported by any evidentiary basis, constitutes
error of both fact and law, and cannot be sustained.

Instead, the record contains: (i) sworn testimony from expert school officials explaining
why the proposed measures would have little practical effect, how construction noise during school
hours would adversely affect students and educational operations, why fugitive dust adjacent to
school properties during the school day is a health concern, and why outages or disruption to the
School Districts’ utility services, including electric, water, and sewage, create an emergency
condition’®; (ii) Applicant studies that acknowledge significant constraints on daytime
construction in school-adjacent areas’’; and (iii) repeated deferrals of critical implementation
details necessary to evaluate if impacts have been avoided or minimized to the future EM&CP
process. The record therefore is incomplete in outlining the totality of the potential impacts,
contains evidence questioning the existence and effectiveness of purported mitigation measures,
and lacks evidence affirmatively demonstrating that those measures will achieve the outcome
assumed by the Commission or satisfy Article VII's requirement that adverse impacts be avoided

or minimized to the extent practicable.

74 See Motion to Dismiss at *47-48; see also Zublionis Aff. at § 67; Brown Af. at § 65; Rogers AfT. at § 65.

75 See Joint Proposal, Appendix D: Proposed Certificate Conditions at Condition 99.

76 See Zublionis Aff.; Brown Aff.; Rogers Aff.

7 See Evidentiary Record: Exhibit 42: Traffic Analysis for 1T to 5T Trenching Construction Condition in Support of
Construction Permitting.
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Under these circumstances, the Commission's conclusion that school impacts have been
adequately identified, described, mitigated, avoided, and minimized to the extent practicable lacks
a substantial evidentiary basis and requires rehearing pursuant to Public Service Law § 22.

Accordingly, rehearing must be granted because the record does not contain substantial
evidence demonstrating that the purported school-specific mitigation measures will avoid or
minimize adverse impacts to the extent practicable, as required by Article VII. The Commission
must reevaluate its findings concerning school impacts, give appropriate consideration to the
Superintendent affidavits and the Applicant's own traffic studies, and impose additional
enforceable mitigation measures sufficient to protect school operations, student safety, and
educational programs and activities. If the Commission cannot support its findings with substantial
evidence, the Certificate cannot stand. Under those circumstances, the Order reflects a material
error of fact and law requiring modification or rescission.

POINT IV

THE COMMISSION'S ORDER IMPROPERLY TREATS IMPACTS TO PUBLIC
SCHOOL DISTRICTS AS SECONDARY CONSIDERATIONS WHILE AFFORDING
FAR GREATER PROTECTIONS TO OTHER AFFECTED RESOURCES, AND FAILS
TO RECOGNIZE THE UNIQUE STATUTORY STATUS OF SCHOOLS AND
SCHOOLCHILDREN

The Commission must grant rehearing because the Order reflects the same fundamental
imbalance embodied in the Joint Proposal itself: extensive, detailed, and enforceable protections

were developed for environmental resources, wildlife species, habitats, parklands, and other

affected interests,’® while impacts to schools and schoolchildren were largely unaddressed,

78 Order at *25-26.
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summarily dismissed, and deferred to future coordination, consultation, and planning that remain
undefined, unsupported by the record, and ultimately unenforceable.

Article VII requires the Commission to fully consider environmental effects and to impose
appropriate mitigation measures. However, when the Order affords extraordinary attention to
impacts on numerous environmental receptors, including “protected and economically important

»7 while failing to apply comparable scrutiny to impacts on the public educational

species,
institutions through which thousands of children receive legally mandated educational services, it
cannot be said that the Commission fully considered environmental impacts to the School Districts
or treated them in the same way as others.

Throughout the Order, the Commission discusses and imposes detailed conditions
governing impacts to fisheries, marine resources, benthic habitat, threatened and endangered
species, wetlands, coastal resources, vegetation, wildlife, avian species, navigation, and other
environmental receptors. ¥ For many of these resources, the Certificate requires extensive study,
monitoring, reporting, consultation, avoidance protocols, corrective measures, adaptive
management, and agency oversight.

By contrast, when addressing significant impacts to the School Districts and to the
thousands of students they serve, the Order largely relies upon: future notice; future consultation;
future traffic planning; future coordination; future EM&CP review; and generalized commitments

to maintain access. Notice is not mitigation. Consultation, planning, coordination, and review

merely describe a process. They do not require any particular result, do not guarantee that the

7 Order at *25.
80 Order at *23-29.
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Applicant will adopt the School Districts' recommendations, and do not provide an enforceable
mechanism ensuring that identified impacts will ultimately be avoided or minimized.

The disparity is particularly striking because the School Districts submitted record
evidence demonstrating that Project construction would occur directly adjacent to active
educational facilities serving thousands of children on a daily basis. The School Districts
demonstrated that their facilities and school buildings would be subjected to repeated and
prolonged construction activity during school operations and that the resulting impacts will affect
student safety, student learning, transportation, school access, emergency response, educational
programming, and the ability of the School Districts to fulfill their statutory obligations. 8!

Yet, the Order never explains why these concerns warranted materially less protection than
many other resources considered in the proceeding. In fact, the Order fails to acknowledge the
School Districts’ statutory mandates at all.

This disparity is further elucidated in the September 17, 2026 Press Release issued by the
Commission just hours after it approved the Project. Specifically, Commission Chair Rory M.
Christian stated that he “commend|s] the Department Staff and the signatory parties who dedicated
substantial time and resources to their review of the Propel NY Energy Project.”

The School Districts likewise dedicated substantial time and resources to their review of
the Project. They participated extensively in proceedings, engaged in discovery, retained
consultants, and reviewed thousands of pages of Project materials, revealing substantial defects in
the Applicant’s proposal. As a result, the School Districts could not reasonably join a proposal that

left significant impacts to student safety, educational programs, and school operations unresolved

81 See Zublionis Aff.; Brown Aff.; Rogers Aff.
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despite the availability of additional and practicable mitigation measures. To the contrary, the
School Districts were duty-bound to oppose a proposal that left unresolved risks to the health,
safety, and educational welfare of the students and staff they are legally charged with protecting.

As a result, the School Districts were compelled to submit sworn affidavit testimony,
extensive comments, additional discovery requests, motions, and other filings further
demonstrating the nature and extent of the significant adverse impacts of the Project upon the
School Districts, and repeatedly proposed and advocated for mitigation measures to avoid or
minimize those adverse impacts. Many of those concerns were disregarded, ignored, or summarily
dismissed by the Order with little to no reasoned analysis. For these reasons, the School Districts
are therefore further compelled to seek rehearing. The Order fails to address the substantial record
evidence concerning impacts to the School Districts’ students, educational programs, and
operations they are statutorily obligated to protect. The resulting findings are therefore
unsupported by substantial evidence and reflect material errors of fact and law.

A. The Commission Erred by Failing to Recognize and Give Deference to the Unique
Statutory Status of the School Districts

A fundamental flaw in the Commission's analysis is its treatment of the School Districts.
The School Districts are not merely property owners. They are public educational institutions
created by statute and charged with mandatory obligations under both Federal and New York State
law. It is undisputed that the School Districts are legally obligated to transport students, provide
educational services, including a free appropriate public education, maintain safe and at all times
secure facilities, accommodate students with disabilities, prepare for and respond to emergencies,

and ensure that their statutorily mandated educational operations continue uninterrupted regardless
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of external conditions.®? The School Districts cannot simply suspend operations, nor can they
relocate their educational programs, transportation operations, or statutory responsibilities
elsewhere. Their obligations under the Education Law, the Individuals with Disabilities Education
Act, and other applicable State and Federal laws remain fixed, regardless of whether Project-
related impacts are characterized by the Commission as “temporary.”% The Commission is
likewise a creature of statute and possesses no authority to diminish, suspend, or disregard those
legal obligations simply because doing so may facilitate Project construction.

The School Districts repeatedly explained that the Project involves more than “temporary
inconvenience” to nearby property. It concerns the ability of the School Districts function and
safely and effectively educate children while major construction activities occur in direct and close
proximity to active school buildings and facilities. 34

The Order never addresses that distinction.

Instead, the Commission repeatedly characterizes the identified impacts as "temporary"
and responds principally with future notice, consultation, and coordination requirements. > But
"temporary" is not a legal answer to a statutory obligation. The School Districts have no authority
to “temporarily” suspend their obligations to transport students, provide educational services,
maintain safe facilities, accommodate students with disabilities, or otherwise comply with State
and Federal law while construction activities occur. Nor may the Commission effectively

subordinate those obligations by treating significant disruptions to legally mandated educational

82 See Motion to Dismiss at *15-17 providing a non-exhaustive list and discussion of the School Districts’ statutory
obligations, which is incorporated by reference as if set forth fully herein.

8 Order at *33.

8 See generally North Shore CSD’s Initial Statement, Roslyn UFSD’s Initial Statement, Syosset CSD’s Initial
Statement, North Shore CSD’s Reply Statement, Roslyn UFSD’s Reply Statement, Syosset CSD’s Reply Statement,
and Motion to Dismiss.

85 Order at *16-17, 28, 33, 35.
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operations as acceptable merely because they will eventually end. The relevant question is not
whether the impacts are temporary; it is whether those impacts have been avoided or minimized
to the maximum extent practicable while allowing the School Districts to continue fulfilling their
statutory responsibilities. The Order never meaningfully addresses that question.

B. The Record Does Not Demonstrate That Schoolchildren Received Comparable
Consideration to Other Protected Receptors

The disparity becomes even more apparent when comparing the Commission's treatment
of schoolchildren with its treatment of impacts to wildlife and marine species that the Order
describes as “protected and economically important species.” 3

The Order contains extensive discussion regarding measures necessary to avoid, minimize,
monitor, and mitigate impacts to various environmental receptors. The Commission required
detailed studies, imposed specific conditions, required consultation with expert agencies, and
adopted extensive compliance mechanisms before concluding that impacts to environmental
receptors had been minimized. 8’

Strikingly, no comparable analysis appears with respect to schoolchildren, or the School
District’s mandated educational programs and transportation operations. The absence of this
analysis in the Order is inexcusable error of fact and law that mandates rehearing.

Notably, the Order contains no comparable assessment of:

e how construction activities right outside of school buildings during the school day
will impact their educational environment and ability to learn;

e how construction activities will affect student transportation systems;

e how emergency access to schools will be maintained under specific construction
scenarios;

e how school dismissal and arrival operations will function during construction,
particularly with respect to the proposed “mitigation” measure, the fundamental

86 Order at *25.
87 Order at *23-29.
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flaws of which were identified through unrebutted sworn affidavits submitted by
the Superintendents;
e how pedestrian safety will be preserved near affected schools;
e how access will be maintained at all times when details about construction locations
near school curb cuts do not exist;
e how ingress to and egress from to all school buildings and facilities by essential
personnel will be maintained throughout the school day without disruption;
e how construction delays identified in Applicant's own traffic analyses will affect
school operations;
e how the purported school-specific mitigation measures will be effective; or
e how the purported school-specific mitigation measures will enable the School
Districts to carry out their mandated statutory obligations.
Instead, the Commission largely assumes that future coordination and future traffic
planning with no enforcement mechanisms will resolve these issues. This is unsupported by the
record. % The Order is therefore unsupported as a matter of fact and law.

C. The Commission Failed to Explain Why School Impacts Warranted Less Protection
Than Numerous Other Project Impacts

The Order never explains why this disparate treatment is justified.

Public schools embody important governmental interests and perform functions mandated
by State and Federal law. The Order affords substantial protections to animal species,
environmental resources, and governmental interests represented by numerous State agencies®’
while failing to explain why the operational concerns of the governmental entities responsible for
educating thousands of schoolchildren were afforded lesser or no consideration. The Order
contains no reasoned explanation for this distinction. The unexplained disparate treatment of
similarly significant impacts reflects arbitrary decision-making and constitutes a material error of

law.

88 See generally, Zublionis Aff.; Brown Aff.; Rogers Aff.
8 Order at *23-29; see also e.g. Joint Proposal, Appendix D: Proposed Certificate Conditions at Condition 53, 65, 73,
74, 84, 133, 148-161.
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The School Districts submitted sworn testimony demonstrating that Project construction
will interfere with those functions. Yet, the Order neither adopts comprehensive school-specific
protections nor explains why such protections were unnecessary.

Throughout the Order and Certificate Conditions, the Commission imposed detailed,
enforceable, and resource-specific protections for numerous environmental receptors, including
fisheries, marine resources, benthic habitat, wetlands, coastal resources, vegetation, parklands,
wildlife, avian species, and threatened and endangered species. *° In some instances, the Certificate
even establishes objective triggers requiring work stoppages if protected resources are adversely
affected.”!

By contrast, no comparable or enforceable framework exists for the protection of thousands
or school children or public schools, including the School Districts. The Certificate Conditions
contain no objective performance standards governing impacts to educational programs, no
monitoring requirements concerning disruptions to school operations, no mechanism for
determining whether construction activities are impairing the School Districts’ ability to fulfill
their legal obligations, and no mandatory corrective measures or objective triggers if those impacts
occur. Instead and again, the Commission largely relies upon future notice, future consultation,
future coordination, future traffic planning, future EM&CP review, and generalized commitments
to maintain access. The Commission cannot weigh the effectiveness of mitigation strategies that
have not yet been developed and, therefore, cannot conclude that the present record demonstrates

significant adverse impacts to the School Districts have been avoided or minimized.

%0 See e.g. Joint Proposal, Appendix D: Proposed Certificate Conditions at Condition 53, 65, 73, 74, 84, 133, 148-161.
°l Id.at Condition 74.
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An administrative agency may reach a different conclusion than that proposed by a party,
but it must provide a reasoned explanation for doing so.®? Here, the Commission never explains
why extensive, detailed, and enforceable mitigation requirements were necessary to protect
numerous environmental resources while generalized and hypothetical commitments to future
coordination were deemed sufficient to address impacts to active educational institutions and the
thousands of children and school communities they serve.

That omission is particularly notable since the School Districts' objections were supported
by sworn affidavits from the expert officials responsible for operating those schools. The
Commission neither rebutted those affidavits nor explained why their concerns warranted less
weight and received materially different treatment than other impacts discussed throughout the
Order.

Accordingly, rehearing must be granted because the Order fails to demonstrate that impacts
on public schools and schoolchildren received the same careful consideration afforded to other
protected resources. Rather than relying on record evidence or the unrebutted testimony of the
School Districts' Superintendents concerning the operational realities of school environments, the
Commission substituted its own assumptions and concluded that construction-related disruptions
would be unlikely to affect indoor educational activities. As a result, the Commission's findings
rest on presupposition rather than substantial evidence and, thus, are unsupported by the record.
The Commission must therefore reassess its treatment of school-related impacts, recognize the

unique statutory obligations borne by public school districts, and adopt protections commensurate

92 See e.g. Montauk Imp., Inc. v. Proccacino, 41 N.Y.2d 913, 914 (1977) (“A court cannot surmise or speculate as to
how or why an agency reached a particular conclusion. Failure of the agency to set forth an adequate statement of the
factual basis for the determination forecloses the possibility of fair judicial review and deprives the petitioner of his
statutory right to such review).
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with the significance of those impacts. In the absence of such findings and protections, the Order
fails as a matter of law and the Certificate cannot be sustained on the present record, at least not in
its current form.
POINT V
THE COMMISSION ACTED ARBITRARILY BY FAILING TO IMPOSE READILY
AVAILABLE SCHOOL-SPECIFIC CONDITIONS THAT ARE SUPPORTED BY THE

RECORD, CONSISTENT WITH THE APPLICANT'S OWN REPRESENTATIONS, AND
ENTIRELY WITHIN THE COMMISSION'S AUTHORITY TO ADOPT

The Commission's arbitrary and unsupported conclusion that the Project's impacts on
schools have been avoided or minimized to the extent practicable requires rehearing because the
Order fails to explain why the Commission declined to adopt obvious and record-supported
mitigation measures specifically designed to protect schoolchildren and educational operations. It
is within the Commission’s authority to grant an application “upon such terms, conditions,
limitations or modifications of the construction or operation of the facility as the commission may
deem appropriate.”®* Yet, the Order neither explains why the Commission declined to exercise
that authority to impose school-specific protections supported by the record nor identifies any basis
for concluding that lesser or no measures were sufficient.

Throughout the proceeding, the School Districts identified a straightforward means of
substantially reducing Project impacts: confining construction activities occurring adjacent to
schools, or within corridors known to experience severe congestion during the academic year, to

the summer months when schools are not in session. **

% N.Y. Public Service Law § 126(1).
% This argument is acknowledged by the Commission in its Order: “the School Districts arguing that construction
near schools should occur only when school is not in session.” Order at *27.
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The significance of this mitigation measure is demonstrated by the record itself. The
Applicant emphasized publicly that to avoid conflicts with school operations that construction near
schools could be done during off-hours or off-season during the summer. *° Further, the Applicant's
discovery responses identified at least two (2) school locations where summer construction was
specifically contemplated.”® Yet despite these representations and record evidence, the Joint
Proposal did not limit construction near schools to only summer months or “off-hours”, and the
Commission did not modify the Joint Proposal to impose such a condition. Instead, it relied largely
upon future coordination, notice, and traffic planning measures that have yet to be developed,
evaluated, or shown to be effective.

This omission is particularly difficult to reconcile with the Commission's treatment of other
issues in the Order. The Commission expressly modified the Joint Proposal in certain respects and
incorporated additional requirements based upon evidence, including commitments contained in
the affidavit of Stephen Cole-Hatchard,”” which the Commission elevated into enforceable
Certificate Conditions. *®

Having exercised its authority to modify the Joint Proposal based upon Applicant-
submitted evidence, the Commission cannot reasonably claim that it lacked authority to impose
additional protections for schools and school children. The question therefore becomes why similar

consideration was not given to the evidence submitted by the School Districts.

%5 The Applicant provided the video recording of the June 25, 2025, 6:00 p.m. Community Webinar hosted by Propel
NY Energy, during which such statement was made, in response to the School Districts’ discovery demands, during
which Applicant’s representatives made such statements. See PNYE-NSCSD-1 at Applicant’s Response to PNYE-
NSCSD-1.12.

% See PNYE-NSCSD-1 at Applicant’s Response to PNYE-NSCSD-1.8; PNYE-SCSD-1 at Applicant’s Response to
PNYE-SCSD-1.5.

97 See Cole-Hatchard Aff.

%8 Order at *31.

37





Case No. 24-T-0446 North Shore CSD, Roslyn UFSD, and Syosset CSD
Petition for Rehearing and Request for Stay

The record contains sworn affidavit testimony from the School Districts’ Superintendents
confirming that many of the proposed mitigation measures would have little practical effect on
actual school operations.®” The record likewise contained Applicant-generated traffic analyses
demonstrating that daytime construction in certain areas would result in significant traffic impacts
and delays. '% In several instances, Applicant's own analyses indicated that nighttime or otherwise
restricted construction schedules would be more practicable than daytime work. "' Yet, the
Commission identified no record evidence demonstrating that construction during the school year
would better satisfy the statutory mandate to avoid or minimize adverse impacts than the proposed
alternative of limiting construction adjacent to schools to summer months or “off-hours.”

Nor does the Order explain why a summer-construction or “off-hours” condition near
school buildings and facilities was rejected. Indeed, the record demonstrates that the Project can
be constructed subject to seasonal time-of-year restrictions imposed for to protect parklands,

animal species, and marine life. !%?

If construction adjacent to schools can be performed during
summer months or during “off-hours”, as Applicant publicly represented and as its own
submissions suggest for certain locations, then the Commission must explain why it rejected those
more protective measures in favor of conditions that provide substantially less protections to
students educational programs, and school operations; and how such rejection avoids or minimizes

impacts to the School Districts to the extent practicable. If construction cannot realistically be

confined to the summer months and “off hours”, the Commission should identify the record

9 See generally, Zublionis Aff.; Brown Aff.; Rogers Aff.

100 Evidentiary Record: Exhibit 42: Traffic Analysis for 1T to 5T Trenching Construction Condition in Support of
Construction Permitting.

101 74

102 See Case 24-T-0446, Joint Proposal (filed April 30, 2026) (DMM Item Nos. 284-285) Appendix D: Proposed
Certificate Conditions at Conditions 65 and 74.
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evidence supporting that conclusion. The Order does neither and leaves a material gap in the
reasoning underlying the Commission’s findings. The Order's failure to explain the basis for
rejecting these more protective measures constitutes a material error of law, requiring rehearing.

Instead, the Order largely dismisses the identified impacts not as “minimized” but as
"temporary." But the temporary nature of an impact does not eliminate the Commission's
obligations under Article VII to avoid or minimize that impact to the extent practicable. If the mere
fact that an impact will eventually end were sufficient to excuse mitigation, then no impact would
require mitigation because all construction-related impacts are, by definition, temporary. The
statute plainly contemplates otherwise, as evidenced by the fact that the statute makes no
distinction between avoidance and minimization of short or long-term impacts.'%* The relevant
question is not whether the impacts are temporary, but whether reasonable and practicable
measures exist to avoid or minimize those impacts. The Order never meaningfully addresses that
question.

The Commission's failure to address this issue is especially significant because the
mitigation proposed by the School Districts, although not eliminating their concerns, would have
directly addressed or at least minimized several adverse impacts raised by the School Districts,
including student safety, bus operations, parent drop-off and pick-up activity, emergency access,
and educational disruption. Unlike generalized commitments to future consultation, limiting
construction near schools to periods when regular educational programs and school activities are
not in session constitutes actual impact avoidance rather than reliance on prospective mitigation

measures that have not been fully defined and whose scope, implementation, effectiveness, and

103 NY. Public Service Law § 126.
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2

enforceability remain uncertain. ' As argued in its papers, and supported by the Superintendents
sworn testimony, the School Districts cannot operate under uncertainties, nor can they take risks
with students’ health and safety. % Moreover, where the School Districts identified additional
mitigation measures that would more effectively avoid or minimize significant Project impacts,
the burden remained on the Applicant to demonstrate, through record evidence, that such measures
were impracticable or otherwise unnecessary. The Order contains no such analysis. By failing to
evaluate the practicability of the School Districts' proposed measures, the Order leaves that
statutory requirement unsatisfied and fails as a matter of law.

Accordingly, rehearing is necessary because the record identifies practical, readily
available, and effective mitigation measures that the Commission failed to adopt without
explanation. The Commission should modify the Certificate to require construction near schools
and other identified congestion-sensitive areas to occur during summer months when regular
school activities are not in session or otherwise establish equivalent protections supported by the
record. Having failed to adopt available measures that would materially reduce impacts on students
and school operations, the Order simply cannot support the finding that impacts have been avoided
or to the extent practicable.

POINT VI

THE COMMISSION ERRED BY MAKING PUBLIC SERVICE LAW § 126 FINDINGS
WHILE DEFERRING MATERIAL IMPACT ANALYSIS AND MITIGATION
MEASURES TO THE EM&CP PROCESS

The Commission should must rehearing because the Order's conclusion that the statutory

findings required by Public Service Law § 126 are comprehensive and complete is irreconcilable

104 See generally, Zublionis Aff.; Brown Aff.; Rogers Aff.
105 Motion to Dismiss at *49.
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with its simultaneous recognition that critical impact analyses, mitigation measures, construction
controls, and stakeholder coordination efforts remain to be developed in the post-certification
EM&CP process.

Public Service Law Article VII requires the Commission to determine, prior to
certification, whether adverse environmental impacts have been “avoided or minimized to the
extent practicable” and whether the Project “will serve the public interest, convenience, and
necessity.” % The statute does not contemplate certification based upon assumptions, including
assumptions regarding future studies, future consultation, or future development of mitigation
measures. Speculation cannot substitute for analysis, and presumptions regarding future actions
cannot substitute for mitigation. Rather, the law requires the Commission to make affirmative
findings regarding (1) the nature of probable environmental impact and (i1) that those impacts have
been avoided or minimized to the extent practicable; and, those findings must be supported by
evidence contained in the record before the Certificate is issued. '’

Here, the Order repeatedly acknowledges that substantial aspects of the Project's impacts
and mitigation remain subject to future EM&CP review. ! The Order asserts that “the proposed
specifications appropriately require Applicant to provide details regarding the areas of concern
raised by the opposition parties” (emphasis added).!” Thus, the Commission has implicitly
acknowledged that such details do not yet exist. Yet those same missing details are essential to
findings the Commission claims it has already made, creating a legal deficiency that rehearing

must address. Rather than requiring details necessary to evaluate the nature of probable

106 NY. Public Service Law § 126.
107 [d.

108 Order at *16-17

109 Order at *17.
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environmental impact and, in turn, whether such impacts are able to be avoided or minimized, the
Order relies upon future development of maintenance and protection of traffic plans, construction
scheduling protocols, school coordination measures, restoration plans, noise controls, purported
and limited magnetic field measurements, and numerous site-specific mitigation requirements that
will not be finalized until well after certification, if ever. Yet, the Commission simultaneously and
unreasonably concludes that "the record provides all necessary information" to support
certification and rejects concerns that material issues have been deferred to EM&CP review.

The Order attempts to justify this approach by noting that “[i]t is standard process in siting
proceedings for the Commission to impose Certificate Conditions requiring the development of an
EM&CP for its review and approval.”!''? But the fact that EM&CP review may be customary in
Article VII proceedings does not address the significant adverse impacts presented by the School
Districts or answer the concerns presented here. The issue is not whether EM&CP review has been
employed in prior cases; the issue is whether reliance on future EM&CP review provides a
sufficient evidentiary basis for the Commission's findings in this case. An agency practice, even
one routinely employed by the agency itself, cannot substitute for the statutory findings required
by Article VII. The Commission must explain how future EM&CP review resolves the specific
deficiencies, omissions, and unanswered questions identified in this record. The Order does not do
SO.

Such a conclusion rests upon a fundamental contradiction. If the details still to be
developed through the EM&CP process are necessary to determine whether impacts to the School

Districts will be avoided or minimized to the extent practicable, the Commission cannot

110 Order at *16-17.
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simultaneously conclude that the existing evidentiary record already demonstrates compliance
with Public Service Law § 126. Conversely, if those issues truly have no bearing on the statutory
findings, there would be little need for the extensive post-certification review process directed by
the Order.!!! Either way, the Order fails to provide a reasoned basis for its conclusions and is
therefore deficient as a matter of fact and law.

This contradiction is impossible to reconcile with the Commission's findings that impacts
to the School Districts have already been avoided or minimized to the extent practicable.
Throughout this proceeding, the School Districts repeatedly demonstrated that construction
activities adjacent to schools raise unresolved questions concerning student safety, access, traftic,
school bus operations, emergency response, pedestrian safety, and educational disruption.''?
Rather than properly resolving those issues in the certification proceeding, the Order repeatedly
relies upon future consultation and future development of construction controls during EM&CP
review.

As significantly impacted and interested parties, the School Districts actively and in good
faith participated in this proceeding, allocating resources to diligently address significant adverse
impacts to the School Districts. The School Districts must not be forced to argue and re-argue their
positions at every stage and for each future plan or phase of this proceeding at the further expense
of the School Districts and their taxpayers. Especially where, as here, the record identifies
significant known adverse impacts to the School Districts and practicable and reasonable

measures, supported by the record, capable of avoiding or minimizing those impacts. Article VII

iy
12 See generally North Shore CSD’s Initial Statement; Roslyn UFSD’s Initial Statement; Syosset CSD’s Initial
Statement; North Shore CSD’s Reply Statement; Roslyn UFSD’s Reply Statement; Syosset CSD’s Reply Statement;
Motion to Dismiss; Zublionis Aff.; Brown Aff.; Rogers Aff.
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requires the Commission to determine whether adverse impacts have been avoided or minimized
to the extent practicable based upon the record before it, not to defer that determination to future
planning, consultation, or review processes.

The Commission's approach effectively transforms the EM&CP process from an
implementation mechanism into a substitute for the evidentiary record required by Article VII.

As a result, the School Districts are forced to repeatedly revisit and defend concerns that
were fully raised and supported during the certification phase and to continue contesting
fundamental issues that should have been resolved before the Certificate was issued. That result is
inconsistent with the law and the very structure of the statute.!!*> The EM&CP process exists to
implement and refine Certificate Conditions, not to supply evidence necessary to support the
Certificate in the first instance.

The deficiencies identified throughout this Petition collectively demonstrate a more
fundamental problem: the Commission lacked sufficient information to determine the nature of
the Project's probable impacts on the affected School Districts. Significant adverse impacts
concerning school operations, traffic, construction timing, emergency access, utility interruptions,
and other localized impacts remain dependent on future studies, future consultations, or future
EM&CP review. In approving the Project notwithstanding these unresolved and significant issues,
the Commission effectively deferred assessment of material impacts until after certification.

This deficiency is not merely hypothetical. For example, the Commission concluded that
Project impacts on school operations could be adequately addressed notwithstanding the absence

of any meaningful analysis of impacts to the North Shore CSD’s Transportation Facility. As

13 N.Y. Public Service Law § 126.
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discussed previously, the Glenwood Landing Analysis does not even mention the Transportation
Facility, nor evaluate impacts to that Facility despite its critical role in the North Shore CSD’s daily
operations. The Order never explains how the Commission determined the nature or extent of
probable impacts to the Transportation Facility when the record is completely void of any
corresponding analysis. Similarly, the School Districts repeatedly explained that the location of
the proposed transmission lines within the rights-of-way was necessary to determine whether
construction would occur directly adjacent to school entrances, exits, driveways, and curb cuts.'!*
The Order alleges that “safe access to all school buildings and school property for vehicular and
pedestrian traffic must always be maintained,”!!> but fails to reconcile the missing and critical
information noted by the School District. Without that critical information, the Commission could
not meaningfully evaluate, for instance, how access would be maintained under specific
construction scenarios, such as construction activities occurring immediately in front of a school
building or facilities’ entrance, exit, driveway, or curb cut. As such, the Order never explains how
the Commission determined the nature or extent of probable impacts to the School Districts
without knowing, at even a basic level, where construction will occur in relation to the School
Districts’ properties. These omissions further demonstrate that material Project impacts remained
undefined at the time the Certificate was issued.

The Commission cannot simultaneously conclude that Project impacts have been
sufficiently identified and minimized while also relying on future studies, future consultations, and
future EM&CP reviews to determine the nature of those impacts and the measures necessary to

address them. The repeated deferral of impact analysis and mitigation planning to post-certification

114 Motion to Dismiss at *37-38.
115 Order at *35.
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processes is fundamentally at odds with the Commission’s conclusion that the record already
contained sufficient information to support the findings required under Article VII. !¢

Accordingly, rehearing is required because the Order never explains how the Commission
determined the nature of the Project's probable impacts, as required by Public Service Law § 126,
when significant questions concerning traffic, school operations, transportation facilities,
construction access, and mitigation measures remained unresolved and subject to future review.
More fundamentally, rehearing must be granted because the Commission cannot lawfully make
the findings required by Public Service Law § 126 while simultaneously deferring material impact
analyses and mitigation measures to future EM&CP proceedings. The Commission must either
demonstrate that the existing record independently supports the findings required under Article
VII or acknowledge that the record is insufficient and modify its determination accordingly.
Certification cannot rest upon future studies, future plans, future consultation, or future
coordination efforts that remain unresolved. To hold otherwise is an error of fact and law and
would permit the Commission to blanketly certify a project before determining the nature and
extent of its probable impacts, contrary to the requirements of Article VII.

POINT VII

THE ORDER UNLAWFULLY SHIFTS THE APPLICANT’S STATUTORY BURDEN TO
OPPOSING PARTIES

Rehearing is required because the Order reflects a misapprehension of the burden
applicable in Article VII proceedings and, in several critical respects, appears to shift to the School

Districts the responsibility to disprove the adequacy of the record and the standards relied upon by

116 Order at *51-52.
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the Commission rather than requiring the Applicant to establish that the statutory standards for
certification have been satisfied.

Public Service Law § 126 prohibits the Commission from granting a Certificate unless it
affirmatively finds, based upon the record before it, that the proposed facility satisfies each of the
statutory prerequisites to certification, including that significant adverse impacts have been
avoided or minimized to the extent practicable. The statute therefore places the burden on the
proponent of the facility to establish a record sufficient to support those findings. '’

Throughout this proceeding, the School Districts repeatedly argued that the record lacked
sufficient information concerning school-specific impacts, the effectiveness of proposed
mitigation measures, construction-related disruptions, and matters deferred to future EM&CP
review. '8 Those arguments appropriately challenged whether the Applicant had satisfied its
burden under Article VII.

Rather than identifying affirmative record evidence establishing that the statutory standards
had been satisfied, the Order frequently responds by noting “unsupported” opposition or the
absence of evidence demonstrating that the Applicant's assumptions, studies, or proposals were
incorrect. ! The practical effect of that analysis is to require opponents to prove that the
Applicant's evidence is inadequate before the Commission will question it.

That is not the burden contemplated by Article VII of the Public Service Law.

The relevant question was not whether the School Districts disproved the Applicant's case

(even though the evidence proffered by the School Districts indeed did). The relevant question was

"7N.Y. Public Service Law § 126; see also N.Y. State Administrative Procedure Act § 306.

118 See generally North Shore CSD’s Initial Statement; Roslyn UFSD’s Initial Statement; Syosset CSD’s Initial
Statement; North Shore CSD’s Reply Statement; Roslyn UFSD’s Reply Statement; Syosset CSD’s Reply Statement;
Motion to Dismiss; Zublionis Aff.; Brown Aff.; Rogers Aff.

119 See e.g. Order at *2, 20, 24, 26, 33, 34, 39.
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whether the Applicant satisfied its burden of affirmatively demonstrating, through substantial
record evidence that the Project and the Certificate Conditions, which were wholesale adopted by
the Commission, would avoid or minimize significant adverse impacts to school operations and
student transportation to the extent practicable. The Commission’s findings required by Public
Service Law § 126 cannot rest upon the absence of evidence disproving the Applicant’s
unsupported assumptions and conclusory statements. The Applicant bore the burden of proving
the statutory standard, and the Commission cannot fill evidentiary gaps by pointing to the School
Districts to disprove speculative future mitigation.

This error is particularly evident with respect to the purported mitigation measures heavily
relied upon by the Commission. When the School Districts presented sworn affidavits and other
arguments challenging the practical effectiveness of those measures, the Order did not identify
affirmative evidence demonstrating that the measures would in fact accomplish their intended
purpose. Instead, the Order largely dismisses the School Districts' concerns for reasons unknown
or completely ignores the significant impacts altogether. Both scenarios are not only unjust but
render the entirety of the Article VII process meaningless.

Article VII does not place upon opponents the burden to prove failure. It places upon the
Applicant the burden to demonstrate success. The Applicant did not meet its burden and the
Commission's apparent inversion of that burden constitutes legal error requiring rehearing.

To the extent that the burden shifts, if at all, to objectors to identify specific harms, that
burden does not relieve the Applicant of its initial burden, '?° nor of its ultimate obligation to

address those concerns. Indeed, once objectors have identified potential hazards, the burden

120 N.Y. State Administrative Procedure Act § 306; see also Re Procs. for Settlement & Stipulation Agreements, No.
90-M-0255, 1992 WL 487888 (Mar. 24, 1992).
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remains on the Applicant to “refut[e] the inferences of harm or show[] that the likelihood of harm
is so small as to be insignificant.” '?! Here, the School Districts identified numerous significant
adverse impacts supported by unrebutted affidavit testimony. Yet, the Applicant failed to
meaningfully refute those impacts or demonstrate that they were insignificant. Rather than
requiring the Applicant to satisfy that statutory burden, the Order effectively presumes resolution
of any issue in dispute will materialize during future phases of the proceeding.

In this regard, where substantial elements of Project implementation have been deferred to
future EM&CP review, the Commission appears to assume that future plans and future
coordination will adequately and actually address currently unresolved impacts.!'?> Such
assumptions are speculative and again impermissibly shift the burden. The Applicant must
establish on the present record that the statutory standard can be satistfied. Opponents cannot
reasonably be required to prove the inadequacy of future plans that do not yet exist. Indeed, such
a requirement would create a de facto standard that can never be met, because it is impossible to
demonstrate the insufficiency of unidentified mitigation measures, unprepared plans, or future
proposals that do not yet exist. The Commission's approach therefore effectively insulates
unresolved impacts from meaningful review and contravenes the statutory requirement that
environmental impacts be evaluated and mitigated based upon the record before the Commission.
In effect, the Order presumes the adequacy of the Applicant's showing unless opponents can

affirmatively establish otherwise. Article VII imposes the opposite obligation. The Commission

121 Atwell v. Power Auth., 67 A.D.2d 365, 380 (3d Dep’t 1979).

122 It bears noting that comments submitted by interested parties in response to the Applicant's EM&CP Phase 1 and
Phase 2 filings, submitted on June 22, 2026 and July 10, 2026, respectively, raise serious questions as to whether
issues deferred to the EM&CP process are, in practice, being adequately addressed at that stage. See e.g. Supplemental
and Updated Comments and Protective Objections of the Incorporated Village of Sea Cliff Regarding the Phase 2
Environmental Management and Construction Plans, dated September 30, 2026 (DMM Item No. 429).
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may grant a Certificate only when the Applicant has affirmatively established a record sufficient
to support the Commission’s independent findings required by Public Service Law § 126.

The Commission's treatment of the School Districts' evidence further illustrates this
inversion of the burden. The Order inappropriately faults opponents for failing “provide any
evidentiary support for their positions, such as studies or expert analysis.”'?*> Yet, the School
Districts did exactly that by submitting sworn testimony from their Superintendents, the Chief
Executive Officers responsible for operating the affected educational institutions and the only
witnesses in the record possessing direct professional expertise concerning how construction-
related disruptions would affect school transportation, educational programming, emergency
response, and day-to-day school operations. As experts in school administration and the officials
responsible for operating the affected educational institutions, the Superintendents testified as to
why the proposed conditions would not meaningfully mitigate Project impacts. !> Rather than
requiring the Applicant to rebut that testimony with affirmative evidence demonstrating the
effectiveness of its proposed measures, the Order largely dismisses the School Districts’ significant
concerns without explanation, relies on the Commission’s own presuppositions, and proceeds as
though the Applicant's assertions and conclusory statements remain sufficient.

That analytical approach completely ignored substantial record evidence and
impermissibly reversed the burden imposed by Public Service Law § 126.

Accordingly, rehearing is required because the Order improperly and unlawfully relieves
the Applicant of its burden to establish the statutory prerequisites for certification and instead

places upon opposing parties the impossible burden to disprove unsupported assumptions and

123 Order at *26.
124 See Zublionis AfT.; Brown AfT.; Rogers Aff.
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future plans yet to be developed. On rehearing, the Commission must evaluate whether the
Applicant affirmatively demonstrated, through substantial evidence, that school-related impacts
will be “avoided or minimized to the extent practicable” as the statute requires.'? Because the
record does not contain such proof, the Order fails as a matter of fact and law and the Commission
must modify or rescind the Certificate.

POINT VIII

THE COMMISSION’S ELECTRIC AND MAGNETIC FIELDS FINDINGS ARE
UNSUPPORTED BY THE RECORD AND FAIL TO ADDRESS WHETHER THE
PROJECT IS SAFE

The Commission's treatment of electric and magnetic fields (“EMF”) impacts warrants
rehearing because the Order largely dismisses the concerns raised by the School Districts without
meaningfully addressing the concerns submitted regarding Project-related EMF exposure near
schools. The Order principally relies on compliance with existing Commission standards,
established in the 1970°s and 90’s'?®, and on the assertion that opponents failed to identify
alternative exposure limits. '?’

That reasoning is both flawed and misses the point. The School Districts’ assertion was not
merely that a different standard should apply, but that the record did not adequately demonstrate
that the Project's EMF impacts on nearby schools and children had been sufficiently evaluated or
deemed safe by the regulatory agency charged with establishing these policies, i.e. the

Commission. '3

125 N.Y. Public Service Law § 126.

126 Opinion No. 78-13, Opinion and Order Concerning the Establishment of an Interim Standard on Overhead Electric
Transmission Line Magnetic Fields and Underground Electric Transmission Line Electric Fields, Case 26529 (N.Y.
Pub. Serv. Comm'n June 19, 1978); Statement of Interim Policy on Magnetic Fields of Major Electric Transmission
Facilities, Case 26529 (N.Y. Pub. Serv. Comm'n Sept. 11, 1990).

127 Order at *29-33.

128 Motion to Dismiss at Point I(B).
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Moreover, other opposing parties did identify more protective standards, policies, and
guidance adopted by governmental and regulatory bodies in other jurisdictions.'?® Regardless of
whether those authorities are controlling in New York, they demonstrate that other regulators,
reviewing many of the same scientific studies and uncertainties concerning EMF exposure,
reached different conclusions regarding the degree of precaution appropriate for children and other
sensitive populations.

Rather than meaningfully engaging with the substance of those concerns, the Order
dismisses the arguments and authorities cited by opponents, in part because “the documents
referred to are not appended to the Statements, nor were they proffered by these parties for
inclusion in the evidentiary record.” '*® However, the ALJs presiding over the matter indicated that
it is unnecessary to admit documents into evidence that “are publicly available documents authored
by other governmental and quasi-governmental entities.” '*! In fact, the Commission itself relied
on two sources that likewise were not included in the evidentiary record.!'*? The Commission
cannot simultaneously discount authorities cited by opponents because they were not admitted into
evidence while relying upon extra-record sources supporting its own conclusions.

In this regard, the Commission cites to literature published by the World Health
Organization (WHO) and the International Commission on Non-lonizing Radiation Protection
(ICNIRP) to support its contention that a 1,000 mG exposure limit for low-frequency (up to 100

kHz) “provided adequate protection for public exposure.”!** First, the Commission relies upon

129 See Formal Comments in Opposition to the Joint Proposal Regarding Electromagnetic Fields (EMF), Human
Health, and Vulnerable Populations, Submitted by Karen Yanelli, filed June 9, 2026 (DMM Item No. 329).

130 Order at *32, FN 80.

131 See Case 24-T-0446, Ruling Denying Motions (issued August 27, 2026) (DMM Item No. 410) at *2.

132 Order at *32.

133 Order at *32-33.
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literature published in 2007 and 2010 without addressing subsequent developments in the scientific
literature. Second, the Commission overstates what WHO and ICNIRP concluded.'** Neither
determine that low-frequency EMF exposure is safe, nor did they conclude that concerns regarding
childhood health effects had been resolved. To the contrary, WHO and ICNIRP acknowledged that
the observed association between magnetic field exposure and childhood leukemia remained
sufficiently strong to warrant continued concern and precautionary measures. '*>

The Order further discounts authorities cited by opponents because they “appear to refer to
concerns regarding overhead transmission lines, not underground lines such as the Project.” !
That distinction again misses the point and does not resolve the concerns raised by the School
Districts. If anything, the Project presents a more direct proximity issue, as the proposed high-
voltage transmission lines would be located immediately adjacent to school property and beneath
roadways, bus stops, and other areas routinely occupied or traversed by school-aged children. The

Order never explains why the placement of high-voltage transmission facilities in closer physical

proximity to children warrants less scrutiny than the placement of overhead transmission facilities.

134 Id.

135 World Health Organization, Environmental Health Criteria 238: Extremely Low Frequency Fields (2007) atpp.11-
12 (“Scientific evidence suggesting that everyday, chronic low-intensity (above 0.3—0.4 uT) power-frequency
magnetic field exposure poses a health risk is based on epidemiological studies demonstrating a consistent pattern of
increased risk for childhood leukaemia [...] on balance, the evidence is not strong enough to be considered causal, but
sufficiently strong to remain a concern.”)(emphasis added); at pp. 355-356 (“Consistent epidemiological evidence
suggests that chronic low intensity ELF magnetic field exposure is associated with an increased risk of childhood
leukaemia. However, the evidence for a causal relationship is limited, therefore exposure limits based upon
epidemiological evidence are not recommended, but some precautionary measures are warranted.”)(emphasis
added); see also International Commission on Non-Ionizing Radiation Protection (ICNIRP), Guidelines for Limiting
Exposure to Time-Varying Electric and Magnetic Fields (1 Hz-100 kHz), 99 Health Physics 8§18 (2010) at 830 (““[...]
epidemiological studies have consistently found that everyday chronic low-intensity (above 0.3-0.4 T) power
frequency magnetic field exposure is associated with an increased risk of childhood leukemia. IARC has classified
such fields as possibly carcinogenic. [...] The absence of established causality means that this effect cannot be
addressed in the basic restrictions. However, risk management advice, including considerations on precautionary
measures, has been given by WHO (2007a and b) and other entities.”)(emphasis added).

136 Order at *32, FN 80.
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The Order again places the burden on opponents to establish harm while never requiring
the Applicants to affirmatively demonstrate safety.

Further, the Commission stated that “as DPS Staff asserts in its Reply Statement (pp. 30-
31), the documents identified by the parties are not binding authority.” '*” As such, the Order also
improperly relies on DPS Staff, where the Commission must independently make the findings
required by statute. '3

Most strikingly, the Order never affirmatively finds that the Project is safe for the
schoolchildren, school employees, and residents who will be exposed to the Project's magnetic
fields. The absence of such a finding leaves a material gap in the Commission's reasoning and
renders the Order legally deficient. Instead, the Commission concludes only that applicable and
antiquated standards will be satisfied and that opponents failed to provide sufficient evidence
warranting a different result. ** Compliance with a regulatory standard, however, is not the same
as an affirmative finding that the Project presents no health risk to school-aged children. This is
particularly concerning given that the standards relied upon by the Commission explicitly states
that they are not “intended to imply either ‘safe’ or ‘unsafe’ levels of exposure.”'* If the
Commission believes the record demonstrates that the Project's EMF emissions are safe for
children attending nearby schools or standing on top of a transmission line at their bus stop or
when walking to school, it should expressly state that conclusion and identify the evidence

supporting it. Such findings are wholly absent from the Commission’s findings and conclusion. 14!

137 Order at *32, FN 80.

138 N.Y. Public Service Law § 126.

139 Order at *32.

140 Magnetic Field Standards, 30 N.Y.P.S.C. 1603, 1990 WL 597032 (Sept. 11, 1990).
141 Order at *51-52.
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The Order states that “to address concerns raised by some parties, Applicant agreed to the
inclusion of additional requirements in the Joint Proposal, namely: it will [...] conduct four
magnetic field measurements across the Project, with at least one location transecting a splice
vault.'* The Order cites Condition 20(b) as evidence that concerns regarding magnetic fields have
been addressed. However, the condition requires only four (4) post-construction magnetic field
measurements across more than 80 miles of underground transmission lines, with the specific
measurement locations to be proposed by the Applicant after construction has been completed. '4*
The condition neither requires measurements at or near schools, playgrounds, bus stops, school
transportation routes, or other locations routinely occupied by school-aged children, nor does it
establish any methodology demonstrating that four (4) undefined measurements are sufficient to
characterize magnetic field conditions along the entirety of the route. As a result, the condition
provides no assurance that Project-related EMF at school-adjacent locations will be identified,
evaluated, or monitored, much less that such exposures have been demonstrated to be safe for
children.

Rehearing must be granted because the Order does not contain an affirmative finding,
supported by substantial evidence, that Project-related EMF exposure is safe for school children
and for the affected school communities. Reliance on compliance with decades-old standards does
not relieve the Commission of its independent obligation to address the significant safety concerns
raised in the record and explain why certification remains appropriate. The absence of any
affirmative safety findings, coupled with the failure to explain why the cited standards adequately

protect school-aged children, constitutes a material error of law and fact. Unless the Commission

142 Order at *30; see also Joint Proposal, Appendix D: Proposed Certificate Conditions at Condition 20(b).
143 g
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can identify substantial evidence supporting an affirmative determination of safety, rehearing is
required and additional protective measures must be imposed and the Certificate modified
accordingly.

POINT IX

THE ORDER FAILS TO ADDRESS THE SUBSTANTIAL AND CONFISCATORY
BURDENS IMPOSED UPON THE AFFECTED SCHOOL DISTRICTS AND THEIR
SCHOOL COMMUNITIES

The Commission must grant rehearing because the Order outrightly fails to address one of
the School Districts’ principal concerns arising from their statutory responsibility to protect
students, educational programs, and school operations: that the Project will impose substantial
operational and financial burdens upon local school districts without compensation and without
any meaningful analysis of why those burdens should be borne by students and taxpayers —
particularly where the School Districts have proffered reasonable and appropriate mitigation
measures in their submission, including the Superintendent affidavits, namely limited construction
near school buildings to the summer months. '44

Throughout this proceeding, the School Districts repeatedly argued that the proposed
routes through densely developed school communities would require the School Districts to divert
and devote significant administrative resources, transportation resources, personnel time,
consultant costs, planning efforts, and operational modifications to address Project-related

construction activities. The School Districts further asserted that these financial burdens would

144 See generally North Shore CSD’s Initial Statement; Roslyn UFSD’s Initial Statement; Syosset CSD’s Initial
Statement; North Shore CSD’s Reply Statement; Roslyn UFSD’s Reply Statement; Syosset CSD’s Reply Statement;
Motion to Dismiss; Zublionis Aff.; Brown Aff.; Rogers Aff.
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ultimately be borne by local taxpayers even though the School Districts derive no corresponding
benefit from the Project. '4°

The Order, however, contains no analysis of these concerns. While the Commission
discusses potential future actions, such as traffic management, construction scheduling,

146 jt never addresses the fundamental

stakeholder coordination, and future EM&CP requirements,
issues raised by the School Districts: whether it is reasonable, equitable, or consistent with the
public interest to require local public school districts to absorb substantial unreimbursed costs and
operational burdens arising from the Project.

This omission is significant because the Commission is legally required to determine
whether issuance of the Certificate serves the overall public interest. 147 That inquiry necessarily
requires consideration of both the benefits and burdens associated with the Project. Yet, the Order
extensively discusses the Project's claimed regional benefits,!*® which are likewise called into
question, while failing to evaluate the localized financial and operational consequences imposed
upon the School Districts.

The School Districts did not merely identify temporary inconveniences. They presented
evidence that Project construction will significantly and adversely impact student safety, school

transportation operations, student learning and educational programs, and necessitate continued

review of construction and traffic plans. '*

145 14

146 Order at *29, 34, 36.

147 See N.Y. Public Service Law § 126.

148 Order at *5, 18-22.

149 See generally North Shore CSD’s Initial Statement; Roslyn UFSD’s Initial Statement; Syosset CSD’s Initial
Statement; North Shore CSD’s Reply Statement; Roslyn UFSD’s Reply Statement; Syosset CSD’s Reply Statement;
Motion to Dismiss; Zublionis Aff.; Brown Aff.; Rogers Aff.
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These burdens are unique. The School Districts cannot simply pass along Project-related
costs to customers in the manner available to regulated utilities. School Districts operate under
fixed voter-approved budgets funded primarily through local taxation and are legally obligated to
continue providing transportation, educational, and safety services regardless of Project-related
disruptions. Consequently, every additional administrative, operational, or financial burden
imposed by the Project is ultimately borne either by taxpayers or by the diminution of educational
programs funded through the School Districts’ limited public resources. !>

Notably absent from the Order is any finding that these costs are insignificant, any estimate
of their magnitude, any explanation why such costs should be imposed upon local educational
institutions, or any discussion of whether compensation or mitigation should be provided. Instead,
the Order effectively assumes that future consultation and coordination are themselves adequate
mitigation measures.

But consultation is not mitigation of cost, nor does it produce an enforceable standard.
Participation in future EM&CP proceedings does not relieve the School District of the
administrative and financial obligations associated with that participation. To the contrary, every
additional planning session, traffic review, construction coordination meeting, emergency planning
exercise, and operational adjustment imposes additional burdens on already constrained public
resources, in terms of both time and funding.

The School Districts are entitled to reconsideration and, at a minimum, a reasoned
explanation as to why the Commission concluded that these burdens are insignificant or are

outweighed by other considerations. The absence of any discussion leaves a substantial gap in the

150 See Zublionis AfT.; Brown AfT.; Rogers Aff.

58





Case No. 24-T-0446 North Shore CSD, Roslyn UFSD, and Syosset CSD
Petition for Rehearing and Request for Stay

Commission's public-interest analysis and gives the appearance that the School Districts' evidence
was neither considered nor weighed.

The Order contains no discussion of the School Districts' confiscatory-burden argument.
That omission constitutes a material error of law and fact. As aresult, the parties and any reviewing
court are left to speculate whether the Commission rejected the arguments, overlooked them, or
simply chose not to address them. Accordingly, rehearing is necessary and warranted because the
Order entirely fails to address the substantial operational and financial burdens that the Project
imposes upon the affected School Districts and their respective taxpayers. The Commission must
evaluate those burdens as part of its public-interest determination and explain how imposing
uncompensated costs upon public educational institutions is consistent with Article VII. Because
the Order contains no such analysis, its public-interest findings are incomplete, without a sound
basis in reason and made without regard to the facts, and, as such, cannot be sustained in their
current form.

POINT X
REHEARING IS NECESSARY BECAUSE THE COMMISSION DEPARTED FROM ITS
CUSTOMARY PRACTICES IN A MANNER THAT CALLS INTO QUESTION

WHETHER THE SCHOOL DISTRICTS’ OBJECTIONS RECEIVED THE FULL AND
DELIBERATIVE CONSIDERATION REQUIRED IN AN ARTICLE VII PROCEEDING

Public Service Law § 22 and 16 NYCRR § 3.7 authorizes rehearing where the Commission
has committed errors of law or fact or where reconsideration is necessary because an Order is
“unjust or unwarranted.”

Here, rehearing is required because several procedural circumstances, viewed collectively,
raise substantial questions as to whether the Commission afforded meaningful consideration to the

issues presented by the School Districts and other participants prior to issuing its determination.

59





Case No. 24-T-0446 North Shore CSD, Roslyn UFSD, and Syosset CSD
Petition for Rehearing and Request for Stay

First, unlike the Commission's customary practice of publicly posting a tentative agenda in
advance of a session, !°! the Commission did not provide a tentative agenda identifying this matter
on the Friday before the session at which the Certificate was approved. While the Commission
may retain discretion regarding its agenda procedures, a departure from well-established practice
without explanation calls into question the decisional process of the Commission, particularly for
a Project of this magnitude and public significance.

Second, notwithstanding the voluminous, yet materially deficient, record compiled in this
proceeding, the significant concerns and adverse impacts raised by the School Districts, and the
substantial public interest implications of the Project, the Application was approved as part of the
Commission's consent agenda without any substantive discussion during the public session. '°> The
absence of any deliberative discussion is particularly notable given the breadth, depth, and public-
nature of the issues presented, including significant adverse impacts relating to student safety,
school operations, student transportation, environmental impacts, and the adequacy of the
purported mitigation measures proposed by the Applicant. The treatment of this highly contested
Article VII application as a routine consent item contrasts sharply with the significance and
complexity of the issues presented in the record.

Third, the Commission issued a fifty-two-page written Order approximately one hour after

the conclusion of the session at which approval was granted. The timing of the Order raises

151 Per the Commission’s website “a preliminary agenda will be released the Friday before session. A final agenda will

be released generally one day before session.” See e.g. https://dps.ny.gov/event/september-2026-public-service-
commission-session. Despite this representation, a preliminary agenda for the Commission’s September 17, 2026
session was never posted and only a final agenda was posted the day prior to the session.

152 “I Flormer PSC commissioner and one-time PSC chairman John Howard said the PSC’s approval was anything but
typical. Major PSC actions are often debated, while the consent agenda is reserved for lesser housekeeping items, he
said. ‘I find it very unusual that an item of this magnitude and this apparent importance would go on a consent agenda,’
Howard said, noting that the PSC’s action on Propel was followed by a ‘glowing news release’ from the PSC.” Mark
Harrington, School Districts Seek Rehearing of PSC Approval of Propel NY Transmission Project, Newsday (Sept. 30,
2026), https://www.newsday.com/long-island/environment/propel-ny-cable-project-psc-school-districts-kol9ergc.
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legitimate questions regarding whether the Commission itself had a meaningful opportunity to
review, consider, and publicly deliberate upon the contents of the final decision before voting on
such a significant and highly contested Project. The Order's recitation of evidence purportedly
supporting approval, despite its failure to meaningfully address substantial contrary evidence in
the record, coupled with its near-immediate issuance following the vote, strongly suggests that the
decision had been arrived at well before the Commission's public consideration of the matter. The
circumstances presented here contribute to the appearance that the public session functioned as a
technical formality rather than a meaningful component of the Commission's statutory decision-
making process.

Finally, notwithstanding its length, the Order contains little meaningful analysis of the
substantial objections and significant adverse impacts asserted by the School Districts. Instead, the
Order issued here unreasonably and irrationally purports to resolve the School Districts’ opposition
in a generalized and conclusory manner, without providing an individualized analysis of the School
Districts’ specific concerns and, in many instances, without addressing those concerns at all or
explaining why contrary evidence submitted by affected stakeholders was ignored or rejected. The
result is an Order that provides less transparency into the Commission's reasoning and makes
meaningful review of the determination impossible.

The Order's reliance upon the absence of a request for cross-examination is similarly
misplaced. !> The Procedural Conference cited by the Commission occurred before admission of
the School Districts' affidavits, the Applicant's traffic analyses, discovery responses, and other

evidence that now forms the basis of many of the issues raised in this Petition. The relevant inquiry

133 Order at *14-15
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is not whether parties anticipated material factual disputes before the evidentiary record was fully
developed, but whether the record ultimately presented to the Commission contained material
factual disputes requiring resolution. The School Districts respectfully submit that it did. At a
minimum, the subsequently admitted evidence created material questions concerning the extent of
traffic impacts, the effectiveness of proposed mitigation measures, school operations, student
transportation, construction-related disruptions, and other matters central to the Commission's
required findings under Public Service Law § 126.

To the extent the Commission believed those factual disputes could not be resolved on the
written record, an evidentiary hearing was available. To the extent the Commission believed they
could be resolved on the written record, it was required to address the evidence and explain its
factual determinations. In either event, the School Districts did not waive the opportunity for cross-
examination, the Commission cannot justify its failure to resolve these disputed factual issues, and
the Order does not reconcile either possibility, leaving its treatment of these issues unsupported
and unexplained. Accordingly, the Commission's conclusory determination that “no party has
demonstrated that a material issue of fact exists that would require an evidentiary hearing”!>* is
itself unsupported by any reasoned analysis of the disputed evidence and therefore lacks an
adequate basis in the record.

Taken together, the actions of the Commission present a troubling lack of indicia of a
deliberative administrative process. The absence of a tentative agenda, placement on the consent
agenda without discussion, issuance of a lengthy, one-sided Order almost immediately following

the vote, and the limited discussion of contested and significant adverse impacts affecting

134 Order at *15.
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5 collectively create a

thousands of school-aged children and tens of thousands of residents, !>
substantial question as to whether the Commission fully considered the objections presented before
rendering its determination.

Rehearing must be granted because the circumstances surrounding the Commission's
approval process,'>® coupled with the Order's failure to address numerous significant objections
raised and asserted by the School Districts, creates serious questions as to whether the
individualized, deliberative, and transparent consideration required by Article VII occurred. The
Commission must fully address the School Districts' evidence and arguments and demonstrate,
through a transparent and reasoned decision-making process, that the findings supporting
certification are the product of reasoned decision-making. This independent consideration and
reasoned decision-making by the Commission itself is required by the Public Service Law and is
not satisfied by the wholesale adoption of the Applicant's Joint Proposal in lieu of independent

evaluation of the evidentiary record, including evidence submitted by the School Districts directly

refuting the Applicant's proposal.

155 The North Shore CSD educates a total of 2,551 students. Approximately 16,200 residents/taxpayers, and ratepayers,
reside within the North Shore CSD. See Zublionis Aff. at 9 7-10. The Roslyn UFSD educates approximately 3,400
students. Approximately, 17,800 residents/taxpayers, and ratepayers, live within the Roslyn UFSD. See Brown Aff. at
4 7-10. The Syosset CSD educates approximately 7,177 students. Approximately 35,500 residents/taxpayers reside
within the Syosset CSD. See Rogers Aff. at 9 7-10.

136 The School Districts respectfully refer the Commission to the arguments raised in the School Districts’ Initial
Statements and the Reply Statements pertaining to the flawed settlement process in this proceeding as if set forth fully
herein. See North Shore CSD’s Initial Statement at *38; North Shore CSD’s Reply Statement at *21; Roslyn UFSD’s
Initial Statement at *38; Roslyn UFSD’s Reply Statement at *21; Syosset CSD’s Initial Statement at *38; Syosset
CSD’s Reply Statement at *21.
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POINT XI

A STAY OF THE ORDER IS APPROPRIATE AND NECESSARY PENDING
DETERMINATION OF THIS PETITION FOR REHEARING

The School Districts respectfully request that the Commission stay the effectiveness of the
Order and maintain the status quo pending its determination of this Petition for Rehearing. In
determining whether a stay is warranted, the Commission considers: “(1) the likelihood of the
petitioner's success on the merits; (2) irreparable harm, if the stay is not granted; and (3) a balancing
of the equities weighing in favor of granting a stay.” !>’

Each of those factors supports a stay here. First, for the reasons set forth above, the Petition
raises substantial and meritorious questions concerning errors of fact and law, including whether
the Commission overlooked material record evidence, improperly deferred matters central to
certification to the EM&CP process, failed to address unrebutted testimony submitted by the
School Districts, and made findings unsupported by substantial evidence. At a minimum, the
Petition demonstrates serious questions going to the validity of the Order and the findings required
by Public Service Law § 126.

Second, absent a stay, the School Districts, their students, and school communities face
irreparable harm. The Order authorizes a Project that will directly affect active school facilities,

student transportation operations, educational programming, and public safety. Once post-

certification planning, construction preparation, and implementation activities proceed, many of

157 See Case 11-T-0401, Application of Bluestone Gas Corp. of N.Y, Inc. for a Certificate of Environmental
Compatibility and Public Need Pursuant to PSL Article VII for the Construction and Operation of a 20" Natural Gas
Gathering System and Dehydration and Compression Facilities, in the Town of Sanford, Broome County, and Request
for Approval of Environmental Management and Construction Standards and Practices, and Case 12-G-0214, Petition
of Bluestone Gas Corp. of N.Y. for an Order Granting Certificate of Public Convenience and Necessity and
Establishing a Lightened Regulatory Regime, Order on Petitions for Rehearing (N.Y. Pub. Serv. Comm'n Feb. 15,
2013).
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the resulting disruptions and burdens cannot be meaningfully undone, even if rehearing is
ultimately granted. Likewise, the School Districts will be forced to expend additional public
resources participating in EM&CP and related proceedings to address impacts that should have
been resolved prior to certification.

Finally, the equities strongly favor maintaining the status quo pending rehearing. A
temporary stay will preserve the Commission's ability to provide meaningful relief should
rehearing be granted, while avoiding unnecessary expenditures of public and private resources on
activities that may later require modification.

Accordingly, the Commission must stay the effectiveness of the Order pending resolution
of this Petition for Rehearing. Without a stay, irreparable harm will occur before the Commission
has an opportunity to correct the substantial legal and factual deficiencies identified herein.

CONCLUSION AND RELIEF REQUESTED

For the foregoing reasons, the School Districts respectfully request that the Commission
grant rehearing of the Order pursuant to Public Service Law §§ 22 and 128(1), stay the
effectiveness of the Order pending determination of this Petition, vacate the Order or those portions
of the Order that are unsupported by substantial evidence and contrary to Article VII of the Public
Service Law, rescind or vacate the Certificate, and modify the Order as necessary to address the
factual and legal deficiencies identified herein.

The record demonstrates that the Order is replete with errors of fact and law, in that it
overlooks material evidence, disregards unrebutted testimony submitted by the School Districts,
relies upon unsupported assumptions regarding mitigation effectiveness, improperly defers
fundamental issues to the EM&CP process, and fails to establish the findings required by Public

Service Law § 126. As a result, the Order is unjust, unwarranted, and must be modified.
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Upon rehearing, the Commission must rescind the Certificate unless and until the Applicant
establishes and the Commission can find, through substantial evidence, that the Project's impacts
on the affected School Districts have been avoided or minimized to the extent practicable. At a
minimum, the Certificate must be materially modified to incorporate enforceable conditions that
adequately protect the School Districts, their students, their operations, and the communities they
serve.

Dated: October 16, 2026 Respectfully Submitted,
Hauppauge, New York

Christine M. Durant, Esq.
INGERMAN SMITH, LLP
Attorneys for North Shore CSD,
Roslyn UFSD, and Syosset CSD
150 Motor Parkway, Suite 400
Hauppauge, New York 11788

P: (631) 261-8834
cdurant@ingermansmith.com
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