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VIA ELECTRONIC MAIL AND U.S. MAIL

Honorable Jeffrey E. Stockholm
Administrative Law Judge

NYS Department of Public Service
3 Empire State Plaza

Albany, New York 12223

Re: Case 01-M-0075 — Joint Petition of Niagara Mohawk Holdings, Inc.,
Niagara Mohawk Power Corporation, National Grid Group PLC and
National Grid USA for Approval of Merger and Stock Acquisition —
Staff Audit of Deferral Account — Corrections to September 1, 2006 Pre-Filed
Testimony of Patrick M. Pensabene

Dear Judge Stockholm:

Niagara Mohawk Power Corporation, d/b/a National Grid (“National Grid” or
“Company”) hereby submits two corrections to the September 1, 2006 pre-filed testimony of
Patrick M. Pensabene submitted in this case. Specifically, at page 18, lines 17-20 of Mr.
Pensabene’s September 1, 2006, testimony, the witness references the Company’s response to
information request (“I/R”) RAV-70 (NMPC-305), for the proposition that the Company had
accepted Staff’s proposed adjustment relating to “Transportation- Pooled Vehicle Costs.”
However, in quantifying that accepted adjustment, the Company stated the incorrect amount.
The correct adjustment amount should have been $322,188, rather than $257,307. The corrected
testimony reflects this change. In addition, a correction is made to page 19, lme 6 of the
testimony to correct an error to an exhibit reference.

Attached hereto are revised pages 18 and 19 of Mr. Pensabene’s pre-filed testimony in
marked-to-show-changes and clean formats reflecting the aforementioned changes. These pages
should be substituted in place of the corresponding pages included in the September 1, 2006
filing. Copies of this filing are being served today on the Secretary, Staff, and all other parties
on the Active Parties list.

Thank you for your attention to this matter.

Respectfully submitted,

-

Carlos A. Gavilondo

cc: Active Parties 01-M-0075 (electronic mail only)

300 Erie Boulevard West, Syracuse, NY 13202
T:315.428.6162 ® F:315.428.5740 ® carlos.gavilondo@us.ngrid.com B www.nationalgrid.com
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any rational correlation between the damage estimates reported on the

NCDC website and the actual incremental restoration costs incurred by the
Company that are the subject of this deferral, it would be arbitrary and
unreasonable to attempt to allocate costs between the two days using the
NCDC information. Staff’s response does not fill this gap in its case.

Staff assumes in its testimony that the Company proposes to reduce the deferral
balance and apportion $75,214 to costs incurred on January 31, 2002; is that an
accurate assumption?

No. This was simply the Company’s response to Staff’s question in IR
RAV-45(E) NMPC-269(E)) asking the amount of incremental storm costs

actually incurred on January 31, 2002.

Moving to Staff’s second proposed adjustment, do you agree with Staff’s
contention that “Transportation-Pooled Vehicles Costs” are provided for

in the Merger Joint Proposal base rates and therefore are not deferrable
because they do not represent an incremental expense?

Yes. As stated in response to IR RAV-70 (#305) question G, and

identified in Staff Panel testimony page 89, the Company agrees with

Staff’s conclusion and therefore proposes to remove the total “Transportation-
Pooled Vehicle Costs” ($322,188) from the deferral account.

Will the adjustment for “Transportation-Pooled Vehicle Costs” impact the
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adjustment you proposed for Storm #55645?

Yes. The adjustment for Storm #55645 included incremental
transportation costs in the calculation and these same costs are included in
the proposed adjustment above; therefore it is necessary to eliminate the
duplication. As shown in Exhibit __ (PMP-2), the proposed adjustment
for Storm #55645 included approximately $13,000 of incremental
transportation costs ($867 + 15.3% of $76,547). The final adjustment for

Storm #55645 is therefore $2,176,759.

Do you agree with Staff’s proposed adjustment to eliminate $49,117 from
the Major Storm Cost deferral for Management Overtime relating to Storm
#82950 on the basis that the overtime was late-occurring and unsupported?
No. In Exhibit __ (PMP-5), the Company’s response to IR RAV-43
(NMPC-267), the Company provided supporting documentation
(Attachment 4) detailing the 30 employees whose overtime was paid in
December 2003 and individual Management Overtime timesheets

(Attachment 5) for 24 of those 30 employees.

What information can be gathered from those Management Overtime
timesheets contained in Exhibit ___ (PMP-5)?

Storm #82950 began on September 18, 2003 and ended on September 21,
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PATRICK M. PENSABENE

any rational correlation between the damage estimates reported on the

NCDC website and the actual incremental restoration costs incurred by the

_ Company that are the subject of this deferral, it would be arbitrary and

unreasonable to attempt to allocate costs between the two days using the
NCDC information. Staff’s response does not fill this gap in its case.
Staff assumes in its testimony that the Company proposes to reduce the
deferral balance and apportion $75,214 to costs incurred on January 31,
2002; is that an accurate assumption?

No. This was simply the Company’s response to Staff’s question in IR
RAV-45(E) (NMPC-269(E)) asking the amount of incremental storm costs

actually incurred on January 31, 2002.

Moving to Staff’s second proposed adjustment, do you agree with Staff’s
contention that “Transportation-Pooled Vehicles Costs” are provided for
in the Merger Joint Proposal base rates and tl;erefore are not deferrable
because they do not represent an incremental expense?

Yes. As stated in response to IR RAV-70 (#305) question G, and
identified in Staff Panel testimony page 89, the Company agrees with
Staff’s conclusion_and therefore proposes to remove the total
“Transportation-Pooled Vehicle Costs” ($322,188) from the deferral
account,
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Q:

PATRICK M. PENSABENE

Will the adjustment for “Transportation-Pooled Vehicle Costs” impact the .~
adjustment you proposed for Storm #556457

Yes. The adjustment for Storm #55645 included incremental

transportation costs in the calculation and these same costs are included in

the proposed adjustment above; therefore it is necessary to eliminate the
duplication. As shown in Exhibit __ (PMP-2), the proposed adjustment

for Storm #55645 included approximately $13,000 of incremental
transportation costs (3867 + 15.3% of $76,547). The final adjustment for

Storm #55645 is therefore $2,176,759.

Do you agree with Staff’s proposed adjustment to eliminate $49,117 from
the Major Storm Cost deferral for Management Overtime relating to Storm
#82950 on the basis that the overtime was late-occurring and unsupported?
No. In Exhibit __ (PMP-5), the Company’s response to IR RAV-43
(NMPC-267), the Company provided supporting documentation
(Attachment 4) detailing the 30 employees whose overtime was paid in
December 2003 and individual Management Overtime timesheets

(Attachment 5) for 24 of those 30 employees.

What information can be gathered from those Management Overtime

timesheets contained in Exhibit ___ (PMP-5)?
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September 26, 2006

VIA HAND DELIVERY

Honorable Jeffrey E. Stockholm
Administrative Law Judge

NYS Department of Public Service
3 Empire State Plaza

Albany, NY 12223

Re: Case No. 01-M-0075 — Joint Petition of Niagara Mohawk Holdings, Inc.,
Niagara Mohawk Power Corporation, National Grid Group PLC and
National Grid USA for Approval of Merger and Stock Acquisition —
Staff Audit of Deferral Account

Dear Judge Stockholm:

Enclosed please find the rebuttal testimonies and exhibits of Niagara Mohawk Power
Corporation, d/b/a National Grid, in response to the responsive testimony and exhibits submitted
September 19, 2006 by the Staff of the Department of Public Service (“Staff”) in this case.
Complete and redacted copies were also served upon Jane C. Assaf, Staff Counsel, and well as
directly upon on-site Staff. The Secretary and all other active parties have either received or are
being provided redacted copies only. In addition to in-hand service to yourself, the Secretary and
Staff this date, the Company is making the materials available electronically today, and is
distributing hard copies of the filing to other parties via overnight mail. To the extent some active
parties have requested not to receive a paper copy of the filing, service is being made pursuant to
those requests.

Limited portions of the testimony and exhibits have been redacted due to the confidential
nature of the materials. Corresponding requests for confidential treatment/trade secret protection
have been previously filed with the Department of Public Service’s Record Officer for some
materials; however, the Company is concurrently submitting a request for confidential
treatment/trade secret protection with respect to confidential information that has not previously
been submitted to the Department and is being provided with this filing.

Thank you for your attention to this matter.

Sincerely,

-

Carlos A. Gavilondo

cc: Secretary Brilling — 5 redacted copies via hand delivery
Active Parties — redacted copies via overnight mail

300 Erie Boulevard West, Syracuse, NY 13202
T:315.428.6162 W F:315.428.5740 W caros.gavilondo@us.ngrid.com M www.nationalgrid.com
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PROPOSED MERGER
NIAGARA MOHAWK & NATIONAL GRID
ACTIVE PARTY LIST
(As of September 8, 2006)

Presiding:

Jeffrey E. Stockholm, Administrative Law Judge
NYS Department of Public Service
3 Empire State Plaza
Albany, NY 12223
Telephone: (518) 474-8400
Fax: (518) 473-3263
Email: jeffrey stockholm@dps.state.ny.us

ACTIVE PARTIES:
CARLOS A. GAVILONDO, GENERAL

JANE ASSAF, ESQ. COUNSEL
NYS DEPARTMENT OF NIAGARA MOHAWK POWER
, PUBLIC SERVICE CORPORATION
i 3 Empire State Plaza 300 Erie Boulevard West
Albany, NY 12223-1350 Syracuse, NY 13202
Tel: (518) 474-4535 Tel: (315) 428-6162
Fax: (518) 486-5710 Fax: (315) 428-5740
Email: jane assaf@dps.state.ny.us Email: carlos.gavilondo@us.ngrid.com
USHER FOGEL, ESQ. ROBERT HOAGLUND, Il, ESQ.
ROLAND, FOGEL, KOBLENZ & NIAGARA MOHAWK POWER CORP.
PETROCCIONE, LLP 300 Erie Boulevard West
557 CENTRAL Avenue Syracuse, NY 13202
Suite 4A Tel: (315) 428-5320
Cedarhurst, NY 11516 Fax: (315) 428-5740
Tel: 516-374-8400 Email: Robert.hoaglund@us.ngrid.com
Fax: (516) 374-2600
Email: ufogel@aol.com JAMES J. BONNER, JR.

NIAGARA MOHAWK POWER CORP.
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JON COLLINS Syracuse, NY 13202
SELECT ENERGY NEW YORK, INC. Tel: (315) 428-5285
507 Plum Street Fax: (315) 428-5355
Syracuse, NY 13204 Email: james.bonner@us.ngrid.com

Tel: (315) 460-3368
Fax: (315) 460-3281
Email: collinsip@selectenergy.com
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GLORIA KAVANAH, ESQ.
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JOSEPH J. CARLINE, ESQ.
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Email: joseph.carline@nypa.gov

LINDA C. PAYNE
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REBUTTAL TESTIMONY OF
LAWRENCE J. REILLY
Introduction
Please state your name and business address for the record.
My name is Lawrence J. Reilly. My business address and credentials were
set forth in my responsive testimony, filed in this proceeding on

September 1, 2006.

What is the purpose of your rebuttal testimony?

I will respond briefly to certain assertions made by Staff witnesses Denise
A. Gerbsch and Robert A. Visalli (the “Staff Panel”) in their Responsive
Testimony filed on September 19, 2006 with respect to the interpretation
of the Merger Rate Plan and the implementation of its deferral provisions
in this proceeding. I note that although I am not responding to every point
made in the Staff Panel testimony, my silence should not be construed as
agreement with the arguments presented by the Staff Panel that are not
addressed. 1 alsc; note that, in this rebuttal testimony, I will use defined
terms and acronyms with the meanings defined in my responsive

testimony.

10
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Case 01-M-0075 LAWRENCE J. REILLY
1 IL Response to Staff Assertions Concerning the Merger Rate Plan
2 Do you have any comments on the Staff Panel’s interpretation of the
3 Merger Rate Plan?
4 A: Yes. Inits testimony, the Staff Panel describes the Merger Rate Plan in a
5 way that is consistent with the Company’s view and my previous
6 testimony. On page 66 of its responsive testimony (lines 6-18), the Staff
7 * Panel states:
8 The Merger Joint Proposal, like most joint proposals, is an
9 intricately constructed, delicately balanced settlement.
10 There are numerous gives and takes in these settlements,
11 and individual components and terms may not seem all that
12 fair when evaluated individually. However, when taken as
13 a whole, the individually perceived ‘unfair’ terms result in
14 a fairly balanced overall joint proposal. Indeed, that is why
15 Clause 3.3, which expressly conditions the Merger Joint
16 Proposal upon Commission acceptance of all provisions
17 without change or condition, was included.
18 I find nothing to quarrel with in this statement, which is entirely consistent
19 with my own descriptions of the Merger Joint Propo‘sal in my responsive
20 testimony (see page 6, lines 13-20, and page 18, lines 1-14). However,
21 many of the positions that the Staff Panel takes with respect to particular
22 deferrals at issue in this proceeding — which are addressed by the other
23 witnesses presenting responsive and rebuttal testimony on behalf of
24 Niagara Mohawk — appear to be inconsistent with its view of the Merger
25 Rate Plan, as expressed in the passage I quoted above. That is, many of
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the adjustments proposed by Staff are based on Staff’s view that the
operation of the particular deferral mechanism, as agreed upon among the
parties and approved by the Commission, produces a result that is unfair in
their eyes. In proposing these adjustments, the Staff Panel loses sight of

the integrated, balanced nature of the Joint Proposal.

What implications does the integrated, balanced nature of the Merger Joint
Proposal have for this proceeding?

I understand the purpose of this proceeding to be to ensure that the
Company’s entries in the deferral account correctly and accurately
implement the provisions of the Merger Joint Proposal. In this way, the
“intricately constructed, delicately balanced” structure of the Merger Joint
Proposal will be preserved. As I said in my earlier testimony, it is entirely
appropriate for Staff and other parties to review the accuracy of the
Company’s deferrals and their consistency with the provisions of the
Merger Joint Proposal for this purpose.

However, it is inappropriate for any party to use this proceeding to
attempt to modify the Merger Joint Proposal and, in doing so, upset the
balance of “gives and takes” that Staff agrees produced a “fairly balanced
overall joint proposal” Notwithstanding its recognition that the Merger

Joint Proposal is a fair and balanced package, the Staff Panel’s responsive

12
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Case 01-M-0075 LAWRENCE J. REILLY
1 testimony appears to confirm my earlier impression that many of Staff’s
2 adjustments represent an unjustified attempt to revise the Merger Joint
3 Proposal, based on Staff’s view that individual deferral provisions that
4 have operated in the Company’s favor are now “unfair.”
5
6 Can you provide an example?
7 Yes. In my previous testimony, I pointed to Staff’s proposed disallowance
8 of any deferral for station service revenues lost due to the decisions of the
9 Commission, the Federal Energy Regulatory Commission, and the courts
10 as an unwarranted departure from the Merger Joint Proposal and, in
11 particular, a refusal to permit Section 1.2.4.3 of the Merger Joint Proposal,
12 which allows for the deferral of cost and revenue impacts of legal and
13 regulatory changes, to operate as negotiated and accépted by the
14 Commission. The Staff Panel’s discussion of this issue in its responsive
15 testimony only serves to confirm the accuracy of this description.
16 |
17 Why is that?
18 As Mr. Bonner and Mr. Leuthauser explain in their responsive and rebuttal
19 testimony, the Staff Panel does not base its opposition to this deferral on a
20 claim that the Company failed to apply the language of Section 1.2.4.3 and
21 other relevant provisions of the Merger Joint Proposal and other
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settlements. Instead, the Staff Panel chastises the Company for basing its
deferral on what the language of Section 1.2.4.3 clearly requires: a
comparison of the revenues the Company can charge in light of the
regulatory change to those it could have charged if the regulatory change
had not occurred. I view the Staff Panel’s continued opposition to a
deferral that is authorized by and consistent with the Merger Joint
Proposal as tantamount to an attempt to modify the “delicately balanced”
settlement.

This impression is also confirmed by the Staff Panel’s insistence
(page 23, line 4 — page 24, line 2) that if the Commission finds the deferral
of lost station service revenues to be consistent with the Merger Joint
Proposal — as we believe it must — the Commission should exercise the
authority reserved in Section 3.5 of the Joint Proposal to disallow the
deferral on the ground that Niagara Mohawk’s rates are in excess of just
and reasonable rates. This demonstrates that the Staff Panel’s position
rests on its beiief that applying Section 1.2.4.3 in accordance with its
language leads to an unreasonable outcome on this deferral issue, not on
any failure by the Company to calculate the deferral in accordance with
the provision’s requirements. Even if this were true — which it is not — it
represents an abrupt departure from Staff’s view, expressed on page 66

(lines 12-14), that the Merger Joint Proposal must be “taken as a whole”
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1 and, on that basis, is “a fairly balanced overall joint proposal.” It also

2 represents a marked shift in position from Staff’s previous testimony,

3 which never mentioned Section 3.5 as a basis for its opposition to the

4 station service lost revenue deferrals.

5

6 Do you have any other comments on Staff’s reliance on Section 3.5 of the

7 Merger Joint Proposal in its responsive testimony?

8 Yes. Staff’s reliance on Section 3.5 is inappropriate in this proceeding

9 and, in any event, does not support its proposed disallowance of all station
10 service lost revenue deferrals. First, as I discussed earlier, this proceeding
11 was established to make sure Niagara Mohawk accurately implemented
12 the deferral provisions of the Merger Rate Plan, not to consider whether
13 those provisions should be changed using the Commission’s reserved
14 power to reduce rates that exceed just and reasonable levels.
15 Second, even if this issue were properly before the Commission in
16 this proceeding, the Staff Panel is proposing to misapply Section 3.5.
17 Section 3.5 establishes as a predicate a finding that the rates established in
18 accordance with the Merger Rate Plan “are in excess of just and
19 reasonable rates for Niagara Mohawk’s electric and gas service.” The
20 provision thus requires an evaluation of the overall level of the Company’s
21 rates, not a review of the reasonableness of any particular deferral item.
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Just as Staff agrees that it is the overall balance of the Merger Rate Plan’s
provisions that demonstrates the reasonableness of the Rate Plan, it is the
end result of those provisions that determines whether the resulting rates
are in excess of just and reasonable levels. -

The Staff Panel does not even attempt to show that Niagara
Mohawk’s rates, including the recovery of deferred station service lost
revenues and the other deferrals at issue, exceed just and reasonable rates
for the electric and gas service the Company provides. In fact, I do not see
how Staff could make that showing since: (a) as I mentioned in my earlier
testimony, Niagara Mohawk’s cumulative earnings under the Rate Plan
have equaled a return on equity of only 8.69 percent; (b) should the
Company’s cumulative earnings rise in the future, the Rate Plan requires
the Company to share earnings above the specified cap with customers;
and (c) Staff has not finished its audit of the Company’s earnings through
December 31, 2005. Staff’s opposition to the deferral of lost station
service revenues or any of the other deferrals proposed in this case simply
cannot form the basis for the exercise of extraordinary relief under Section

3.5.

Conclusion

Thank you. I have no further questions at this time.
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REBUTTAL TESTIMONY OF
JAMES J. BONNER JR. AND SCOTT D. LEUTHAUSER
Introduction
Mr. Bonner, please state your name and business address.
My pame is James J. Bonner Jr. My business address and credentials were
set forth in our responsive testimony, filed in this proceeding on

September 1, 2006.

Mr. Leuthauser, please state your name and business address.
My name is Scott D. Leuthauser. My business address and credentials,
too, were set forth in our responsive testimony, filed in this proceeding on

September 1, 2006.

What is the purpose of your rebuttal testimony?

We will respond briefly to certain assertions regarding the disputed station
service lost revenue and standby service lost revenue deferrals made by
Staff witnesses Denise A. Gerbsch and Robert A. Visalli (the “Staff
Panel”) in their Responsive Testimony filed on September 19, 2006. We
note that, due to the limited time available, and because we fully described
the basis for the deferral in our earlier testimony, we are not responding to

every point made in the Staff Panel testimony. Our silence should not be
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construed as agreement with the arguments presented by the Staff Panel
that we do not address. We also note that, in this rel;uttal testimony, we
will use defined terms and acronyms with the meanings defined in our

responsive testimony.

Do you sponsor any exhibits?

Yes, we are sponsoring six exhibits. Exhibit ___ (JJB/SDL-6) is a copy
of the Company’s Response to Information Request (“IR”) No. 404 (PSC-
340 Visalli (RAV-127)), which addresses the Merger Rate Plan Deferral
Account Provisions. Exhibit  (JJB/SDL-7) contains excerpts of the
electric sales forecast workpapers from Volume 1 of the Financial
Forecast and Supporting Workpapers filed in support of the Merger Rate
Plan Joint Proposal in this proceeding in January 2001. Exhibit
(JJB/SDL-8) is a copy of the Company’s Response to IR No. 264 (PSC-
209 Visalli (RAV-40)), which addresses the annual sales comparison that
was included in the Merger Rate Plan Joint Proposal. Exhibit
(JJB/SDL-9) is a copy of the Standby Service Joint Proposal submitted by
the Company, Staff, Multiple Intervenors, and others on March 12, 2002
in Case 01-E-1847. Exhibit _ (JJB/SDL-10) is a copy of Staff’s
Statement in Support of the Standby Service Joint Proposal, dated March

26,2002. Exhibit ___ (JJB/SDL-11) is a copy of the Company’s
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Statement in Support of Standby Service Joint Proposal, dated March 25,

2002.

Response to Selected Staff Assertions

Do you have any comments on the Staff Panel’s contention (made on page
24, line 8 — page 25, line 20) that the deferral of disputed station service
lost revenues is somehow improper because the Company did not convene
a meeting as they allege is required by Section 1.2.4.3.1 of the Merger
Rate Plan?

Yes. As we explained in our earlier testimony, the deferral of disputed
station service lost revenues is clearly authorized by Section 1.2.4.3 of the
Merger Rate Plan, which provides for the deferral of “all of the effects of
any legislative, court, or regulatory change, which imposes new or
modifies existing obligations or duties and which, evaluated individually,
increases or decreases Niagara Mohawk’s revenues or costs” by more than
the $2 millioﬁ annual threshold. We also explained that the Staff Panel
did not take issue with the fact that the orders of the Commission, the
FERC and the courts that constrain the Company’s ability to collect the
charges for standby service authorized by its tariff at the time of the

Merger Rate Plan constitute legal or regulatory changes within the scope
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of this provision. In its rebuttal testimony, the Staff Panel again concedes
that a legal or regulatory change has taken place.

However, the Staff Panel raises a new argument. It now contends
that another provision, Section 1.2.4.3.1 of the Merger Rate Plan, bars the
Company from deferring disputed station service lost revenues. This
provision provides:

To the extent that the actions of FERC, the New York ISO,

or any other agency having authority over how costs or

revenues are allocated to or away from the distribution or

transmission function, materially alter the existing

ratemaking and/or cost responsibility for retail electric

customers, interested parties will reconvene and negotiate

in good faith to resolve the impact on electricity delivery

rates, if any.

The Staff Panel argues that this provision prohibits the deferral of disputed
station service lost revenues because Niagara Mohawk did not convene a
meeting to negotiate over the impact of the FERC rulings on station
service on delivery rates.

The Staff Panel’s new argument is wrong. First, Section 1.2.4.3.1
does not limit the deferrals allowable under Section 1.2.4.3. Rather, it
provides an option for alternative treatment of the impact of regulatory
decisions that reclassify the Company’s costs, which are also addressed in

Section 1.2.3.5 of the Merger Joint Proposal. Second, the regulatory and

court rulings that limit Niagara Mohawk’s recovery of charges for the
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delivery of standby service do not reclassify costs between the distribution
and transmission functions, and so do not come within the requirements of

Section 1.2.4.3.1.

Why do you say that Section 1.2.4.3.1 does not limit deferrals under
Section 1.2.4.37

Our statement that Section 1.2.4.3.1 does not limit the eligibility of costs
or revenues affected by legal or regulatory change for deferral under
Section 1.2.4.3 is based on what the language of the two provisions says.
Section 1.2.4.3 provides for the deferral of costs and revenues affected by
a legal or regulatory change, and does not require the parties first to
conduct negotiations under Section 1.2.4.3.1 before those costs or lost
revenues may be deferred. Staff’s attempt to read such a prerequisite into
Section 1.2.4.3 would turn the provision into a dead letter, effectively
allowing the Company to defer the cost or revenue impact of legal or
regulatory changes only if the other parties first agree. Treating Section
1.2.4.3 as an agreement-to-attempt-to-agree on deferrals is clearly

inconsistent with its language and purpose.

If Section 1.2.4.3.1 does not limit deferrals under Section 1.2.4.3, what

does it do?
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A:

Section 1.2.4.3.1 simply provides an alternative remedy to deferrals for the
impact of regulatory decisions that “materially alter” the allocation of
costs between the transmission and distribution functions. As such, the
proviéion relates back to Section 1.2.3.5 of the Merger Joint Proposal,
which allows a prospective rate change to reflect the impact of such
reallocation decisions. This provision was included in the Merger Rate
Plan to deal with the possibility that an event such as a spin-off of Niagara
Mohawk’s transmission facilities or a change in the classification of
facilities between transmission and distribution might increase the extent
of FERC jurisdiction over the Company’s delivery facilities. In that event,
it would make sense for the parties to reconvene to consider how and
whether electric delivery rates might be affected, since such events would
normally affect delivery rate design generally. Doing so would afford
them the opportunity to decide if any compensating adjustments are
required to ensure that the combined delivery rate (transmission plus
distribution) would remain at the agreed-upon level after the spin-off or
other event.

Moreover, Section 1.2.4.3 allows for such reclassification
decisions to be addressed through prospective adjustments under Section
1.2.3.5, rather than through deferrals. It does so by providing for the

deferral of the cost and revenue impact of legal and regulatory changes
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“[u]nless otherwise provided for in Section 1.2.3.5.” This shows that all
of the sections were designed to work together: a regulatory decision
affecting the allocation of costs between the transmission and distribution
functions that results in a prospective adjustment to delivery rates under
Section 1.2.3.5, following discussions held under Section 1.2.4.3.1, would

not also result in deferrals under Section 1.2.4.3.

Please explain why the regulatory changes that create the disputed station
service lost revenues are not within Section 1.2.4.3.1°s requirement for
renegotiation.

The regulatory and court decisions affecting station service revenues are
not the kind of facility cost allocation decisions that are covered by the
language or intent of Section 1.2.4.3.1 and Section 1.2.3.5. Facilities have
not been shifted between the transmission and distribution function or
transferred to another corporate entity. Instead, FERC has required the
use of a monthly netting to determine when standby service is provided
and to measure the quantity of that service, and its decisions have been
upheld by the reviewing court. This is not a facility cost allocation

decision that is the subject of this provision.
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Q:

Has the Company held any meetings with the Parties on the standby
service issue?
Yes. As we explained in our previous testimony (on page 9), on
November 28, 2001, the Company made a compliance filing to implement
the Commission’s guidelines for standby rates to generators. That filing
was followed by numerous meetings among substantially the same parties
who participated in the negotiations leading to the Merger Joint Proposal,
which produced the Standby Service Joint Proposal accepted by the
Commission on June 21, 2002 in Case No. 01-E-1847. A copy of the
Joint Proposal the Company, Staff, Multiple Intervenors, and others
submitted in Case 01-E-1847 on March 12, 2002, is attached as Exhibit
____(J)IB/SDL-9). In addition, we have attached copies of the Staff’s
Statement in Support of Joint Proposal, dated March 26, 2002, and the
Company’s Statement in Support of Joint Proposal, dated March 25, 2002,
as Exhibit  (JJB/SDL-10) and Exhibit _ (JJB/SDL-11), respectively.
The discussions leading to the Standby Service Joint Proposal
addressed all aspects of rate design and cost allocation for standby service
rates. As a result of those discussions, the Parties agreed on cost
allocation issues associated with the change in standby service rates, but
continued to rely on the Merger Rate Plan (primarily Section 1.2.4.17,

discussed in our earlier testimony) to deal with the deferral of revenues
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lost as a result of the change. Therefore, for the cost allocation issues
associated with the Standby Lost Revenue Settlement, Niagara Mohawk
has satisfied fully any obligations to hold meetings with the Parties under
Section 1.2.4.3.1. In its initial filing in this Second CTC Reset
proceeding, the Company expressed its willingness to hold similar
meetings to address the disputed station service revenues, even though
there is no cost allocation issue involved (see Second CTC Reset
Compliance (July 29, 2005), Attachment 6 at page 49 of 71, footnote 11),
but such consultations are not a prerequisite for deferrals under Section

1.2.4.3.

Do you have any comments on the Staff Panel’s parsing of the language of
Section 1.2.4.3.1 on page 25 of its rebuttal testimony?

Yes. The Staff Panel says that the reference in Section 1.2.4.3.1 to
“electricity delivery rates, if any” supports its view that any deferral under
Section 1.2.4.3 must be measured by the impact of regulatory change on
those rates, rather than on the revenues the Company would have realized
without the regulatory change. The difference between the two
possibilities Staff is comparing is difficult to see: when a legal or
regulatory change limits the Company’s ability to charge delivery rates

authorized in its tariff — as Staff concedes to be true in the case of station
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service — that change impacts both the rates themselves and the revenues
the Company could have collected but for the change. If Staff is trying to
say that the language of Section 1.2.4.3.1 supports its view that the effect
of a legal or regulatory change on the Company’s revenue must be
compared to a line item in the sales forecast submitted with the Merger
Rate Plan, we must disagree. There is no reference to that forecast or its
components in Section 1.2.4.3.1.

Moreover, there is an additional, more basic problem with Staff’s
argument: it is parsing the wrong section of the Merger Rate Plan. Section
1.2.4.3 of the Rate Plan, not Section 1.2.4.3.1, authorizes the deferral of
the cost and revenue impacts of legal and regulatory changes. The plain
language of Section 1.2.4.3 makes it clear that “all of the effects” of a
legal or regulatory change on “Niagara Mohawk’s revenues . . . from
regulated electric operations” may be deferred if the annual impact is
greater than $2 million. The obvious way to measure the effect of a
regulatory change on the Company’s revenues is to compare the revenues
the Company is permitted to collect after the change with those it could
have collected if the change had not occurred.

If anything, Section 1.2.4.3.1 supports this straightforward reading
of Section 1.2.4.3. Any discussions under Section 1.2.4.3.1 of the impact

of decisions affecting cost allocation would, as we have discussed, be

10
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directed toward implementing Section 1.2.3.5, which requires any
prospective rate change associated with a reclassification to be
implemented in a revenue neutral manner and specifically bars any under-
recovery of electric delivery revenues as a result of the reclassification
decision. Section ‘1.2.4.3.1 therefore does not contemplate the massive

disallowance the Staff Panel is advocating in this case.

Do you have any comments on the Staff Panel’s assertions on page 12,
line 11 — page 13, line 18, that this plain reading of Section 1.2.4.3 will
open the door to “staggering” problems, including hundreds of millions of
dollars of new deferrals?

Yes. Staff’s concerns are groundless. Staff’s parade of horrible
consequences i‘s based on a misrepresentation of the Company’s position.
We did not testify that the cost of service submitted to support the Merger
Rate Plan rates has no relevance to the operation of any of the deferral
mechanisms included in the Joint Proposal. To the contrary, both we and
Mr. Reilly explicitly noted that there were numerous deferral provisions
that specifically authprized the deferral only of changes in an element of
Niagara Mohawk’s cost of service, as compared with a specified baseline
derived from the Merger Rate Plan cost of service (see our responsive

testimony at page 38, line 18 — page 39, line 11, and Mr. Reilly’s

11
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responsive testimony at page 22, lines 3-7). But Section 1.2.4.3,
authorizing the deferral of the cost and revenue impact of legal and
regulatory changes, is not one of them. In an information request response
(IR No. 404 (PSC-340 Visalli (RAV-127)) submitted on September 12,
2006, the Company described how different categories of deferrals would
be determined under the Merger Rate Plan. A copy of this response is
included as an exhibit to our rebuttal testimony. See Exhibit
(JJB/SDL-6). As that exhibit demonstrates, there is no.requirement in
Section 1.2.4.3 that the impact of a legal or regulatory change on the
Company’s revenues from a particular service classification must be
measured against the original forecast for revenues from that same service
classification. Such a requirement is unnecessary to ensure that the
amounts eligible for deferral under Section 1.2.4.3 can be readily
identified and audited by comparison of the revenues the Company is
authorized to collect before and after the legal or regulatory change.
Implementing Section 1.2.4.3 in accordance with the terms agreed upon
among the parties and approved by the Commission therefore will not

have the widespread dire consequences hypothesized by Staff.

Do you have any comments on the Staff Panel’s statement on page 21,

lines 11-15, that Staff was not aware until March 2005 “that station

12
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service related revenues were not built into the Merger Joint Proposal
rates”?

Yes. We find this statement curious because the basis for the sales
forecast underlying the Merger Rate Plan rates was fully disclosed in the
negotiations and was described in the workpapers filed with the Merger
Joint Proposal. The workpapers supporting the sales forecast were
included as pages 60-145 of Volume 1 of the Financial Forecast and
Supporting Workpapers filed in support of the Merger Rate Plan Joint
Proposal in this proceeding in January 2001. We have included excerpts
from those workpapers in Exhibit ___ (JJB/SDL-7). Page 69 of the
workpapers (page 1 of the exhibit) summarizes the overall sales forecast
by customer class; pages 107-108 of the workpapers (pages 2 and 3 of the
exhibit) show the breakdown by customer class, including unregulated
generators receiving standby service and other large commercial and
industrial customers.

There was, therefore, ample information available to Staff showing
the basis of the sales forecast well before March 2005. Moreover,
contrary to the Staff Panel’s assertion (on page 19, lines 8-15), the fact
that the sales forecast did not include a separate forecast of sales of
standby service or permit the identification of the portion of overall sales

attributable to standby service customers neither undermines the basis for
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1 the deferrals of lost station service revenues nor renders Niagara
2 Mohawk’s rates excessive if it recovers those deferrals.
3

4 Q: Why is that?

5 A As the Company. has consistently explained in its testimony and responses

6 to information requests, the forecasts for sales to large commercial and
7 industrial customers, including standby service customers, were based on
8 econometric techniques, not customer-by-customer projections. (We have
9 attached as Exhibit ___ (JJB/SDL-8) our response to IR No. 264 (PSC-209
10 Visalli (RAV-40)) which discusses this point in greater detail.) Therefore,
11 accepting for purposes of discussion Staff’s position that a line-item-by-
, 12 line-item comparison of revenues is required for a deferral, the overall
13 level of sales to customers in the large commercial and industrial classes,
14 rather than the level of sales to customers within those classes (such as
15 standby service to generators), is what is significant for purposes of
16 determining whether a loss of revenues from a legal or regulatory change
17 represents a reduction compared to what the Company expected to receive
18 from that class under the Merger Rate Plan rates. In other words, even
19 under Staff's approach, its assertion that any standby service revenues the
20 Company might receive after the Rate Plan took effect would constitute a
21 windfall because they were unaccounted for in the forecast, and so would
14
31
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deferral of the effects of a regulatory change curtailing those revenues,
must be tested by comparing forecasted sales to all large commercial and

industrial customers with actual sales to those customers.

Did you perform such a comparison?

Yes, as part of our response to IR No. 264 (PSC-209 Visalli (RAV-40)),
we compared actual and forecast sales to large commercial and industrial
customers before and after the Rate Plan took effect. The comparison,
included in Exhibit _ (JJB-SDL-8), shows that actual sales to large
commercial and industrial customers were less than forecast sales both
before and after the Rate Plan (through 2004). Had the regulatory
changes limiting the Company's ability to charge for standby service not
taken place, standby service sales would only partially have offset the
shortfall in sales to the large commercial and industrial classes taken
together as a whole. They would not have constituted a windfall such that
the impact of the regulatory changes on the: Company’s revenues should

be excluded from Section 1.2.4.3 of the Merger Joint Proposal.

Are you saying that Niagara Mohawk is entitled to defer the impact of the
shortfall in sales to large commercial and industrial customers, as

compared to the forecast?

15
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A:

No. As we have made clear, only the revenue impact of a legal or
regulatory change is eligible for deferral under Section 1.2.4.3. We
present this comparison only to show that Staff’s insistence on a

comparison to sales forecast line items does not support its position.

Does your comparison between forecast and actual revenues to large
commercial and industrial customers bear on any other argument made in
the Staff Panel’s responsive testimony?

We think so. On page 23 of its responsive testimony, the Staff Panel
argues that allowing the deferral of lost station service revenues would
cause Niagara Mohawk’s electric delivery rates to exceed just and
reasonable rates. Mr. Reilly discusses a number of reasons why this is
incorrect in his rebuttal testimony. Since the revenues that Niagara
Mohawk could have realized from standby service sales but for the
regulatory changes we have discussed would only make up for a portion of
the shortfall in sales to large commercial and industrial customers, as
compared with the sales forecast for this class in the Merger Rate Plan,
deferral of these lost revenues cannot cause Niagara Mohawk’s rates to

exceed the levels contemplated in the Rate Plan.
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1 O  Conclusion

2 Q: Thank you. I have no further questions at this time.
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REBUTTAL TESTIMONY OF
WILLIAM R. RICHER, STEVEN W. TASKER, and
JAMES M. MOLLOY
Introduction
Please state your names and business addresses.
William R. Richer. My business address and credentials were set forth in
my responsive testimony, filed in this proceeding on September 1, 2006.
Steven W. Tasker. My business address and credentials»were likewise set
forth in my responsive testimony, filed in this proceeding on September 1,
2006.
James M. Molloy. My business address and credentials were likewise set

forth in my responsive testimony, filed in this proceeding on September 1,

2006.

What is the purpose of your testimony here?

We are replying to the responsive testimony of Staff witnesses Denise A.
Gerbsch and Robert A. Visalli (Staff Panel) regarding pensions and
OPEBs. We address three issues: (1) the Company’s proposed corrections
to capitalized pensions and OPEBs for FYE 3/06; (2) intercompany
billings; and (3) Staff’s proposed adjustment for employee transfers from

Niagara Mohawk to Service Company. A fourth pension and OPEB-
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related issue, covered earnings, is addressed in the Rebuttal Testimony of
Clement E. Nadeau and William F. Dowd. We note that, due to the
limited time available, and because we fully described the basis for the
deferral in our earlier testimony, we are not responding to every point
made in the Staff Panel testimony. Our silence should not be construed as
agreement with the arguments presented by the Staff Panel that we do not
address. We also note that, in this rebuttal testimony, we will use defined
terms and acronyms with the meanings defined in our responsive

testimony.

Are you sponsoring any exhibits in support of your rebuttal testimony?
Yes. We are sponsoring Exhibits __ (P&0O-5), _ (P&0-6), _ (P&O-7),

__ (P&0-8),and __ (P&0-9).

Were these exhibits prepared by you or under your supervision?

Yes, they were.
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Please describe Exhibit  (P&O-5).
Exhibit __ (P&O-5), which consists of 15 pages, is a set of workpapers
underlying the Company’s calculation of its proposed corrections to

pension and OPEB expense for FYE 3/06, which we will describe shortly.

Please describe Exhibit __ (P&O-6).
Exhibit __ (P&0-6), which consists of two pages, is the Company’s
response to a Staff information request designated as IR No. 419 (DAG-

42).

Please describe Exhibit __ (P&O-7).
Exhibit __ (P&O-7), which consists of one page, is a reconciliation of

OPEB expense for FYE 3/06.

Please describe Exhibit _ (P&O-8).

Exhibit __ (P&O0-8), which consists of two pages, shows the Company’s

recalculation of intercompany billing revenues using actual pre-ERP data.
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Please describe Exhibit __ (P&O-9).

Exhibit _ (P&O-9), which consists of one page, shows the Company’s
calculation of what an adjustment for transfers of employees from Niagara
Mohawk to Service Company should be if the Commission rejects the
Company’s position and agrees with Staff that an adjustment is

appropriate.

What does the Staff Panel’s responsive testimony say about the
Company’s proposed corrections to capitalized pensions and OPEBs for
FYE 3/06?

Staff states (page 37, lines 10-15) that it is not accepting those adjustments
on the ground that they are not adequately supported. Staff further states
that it requested further support in a meeting on September 7, 2006 (page

37, lines 18-21).

Please explain further the basis for the Company’s proposed corrections to
capitalized pensions for FYE 3/06.

The difference between Staff’s and the Company’s FYE 3/06 pension
expense — $59,360,056 versus $59,124,369, or $235,687 — is the result of a

reconciling adjustment made to pension expense originally booked for
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February 2006. (We note here that “pension expense” and “OPEB
expense” refer to the Company’s aggregate costs as provided by its
actuary, and not to those portions of pension and OPEB expense that
ultimately are charged for accounting purposes to expense and not
capital.) Based on the estimate provided by Hewitt, the Company’s
actuary, the Company had booked $4,946,634 to expense for February
2006. This entry subsequently was adjusted to reflect a $235,425 credit
made as a result of the reconciliation of (1) Niagara Mohawk’s pension
expense balance at 3/31/05 per the Company’s General Ledger, and (2)
Hewitt’s determination of the pension plan’s funded status at the same
date, or 3/31/05. Exhibit  (P&O-5) sets forth the workpapers
supporting the Company’s corrections to pension expense for FYE 3/06.
(A further de minimus discrepancy of $262 — $235,687 versus $235,425 —

can be attributed to the rounding of pension expense booked.)

Please explain further the basis for the Company’s proposed corrections to
capitalized OPEBs for FYE 3/06.

The difference between Staff’s and the Company’s FYE 3/06 OPEB
expense — $69,794,656 versus $70,497,651, or $702,995 — results from

two separate items. The first is a reconciling adjustment to OPEB expense
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1 originally booked for February 2006, similar to pension expense as
2 described above. The Hewitt OPEB expense estimate of $5,865,278
3 booked for February 2006 subsequently was offset by a $114,493 debit to
4 OPEB expense. This debit resulted from the reconciliation of (1) Niagara
5 Mohawk’s OPEB expense balance at 3/31/05 per the Company’s General
6 Ledger, and (2) Hewitt’s determination of the funded status of the
7 Company’s-OPEB obligations at the same date, or 3/31/05. Exhibit
8 (P&0-5) sets forth the workpapers supporting the Company’s corrections
9 to OPEB expense for FYE 3/06.
10 The second item to account for the difference between the
11 Company’s and Staff’s calculation of FYE 2006 OPEBs is an error.
12 Hewitt, in its September 2005 and March 2006 letters related to FY 2006
13 OPEB expense, mistakenly included a $708,742 allocation of a regulatory
14 asset to Service Company; of that total, $588,256 is allocable. to electric
15 operations. The Company does not use the regulatory amortization
16 amounts included in Hewitt’s expense letters, but rather books regulatory
17 amortization according to the established amortization schedule. This was
18 explained in our response to IR #419, PSC-355, (DAG-42), a copy of
19 which is included as Exhibit  (P&0O-6). The combination of these two
20 items (plus rounding effects totaling $247) accounts for the $702,995
-6-
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difference between the Company’s and Staff’s FY 2006 OPEB expense.

This is detailed in Exhibit ___ (P&O-7).

Do you agree with Staff’s restated calculation of capitalized pensions and
OPEB:s for FYE 3/06 (pages 38 — 39)?
No. We stand by the corrected calculations we provided in our previous

testimony for the reasons stated immediately above.

What does the Staff Panel’s responsive testimony say about intercompany
billings?

After accepting the Company’s position on third-party billings, Staff states
that it believes the Company agrees, at least in principle, with Staff’s
proposed adjustments to pre-ERP intercompany billings for pension and

OPEBs (pages 50 — 52).

What is the Company’s response to Staff’s statement?

Staff is correct ~ the Company accepts in principle Staff’s proposed
adjustments to pre-ERP intercompany billings to account for pension and
OPEB expense. Staff indicated in their testimony that they would allow

the Company to provide a more precise calculation subject to their review.
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The Company has further researched its accounting records, and we have
calculated adjustments using actual pre-ERP intercompany revenues. Our

recalculated adjustments are shown in Exhibit __ (P&O-8).

What does the Staff Panel’s responsive testimony say about Service
Company transfers?

Staff restates its position that Niagara Mohawk is receiving double
recovery of pension and OPEB costs as a result of the transfer of
employees from Niagara Mohawk to Service Company. Staff also
provides a revised calculation of its proposed adjustments based on the

alleged double recovery (pages 52 — 55).

What is Niagara Mohawk’s response?

For the reasons stated in our previously filed testimony, we believe no
adjustment is necessary or appropriate. If, however, the Commission were
to agree with Staff and impose adjustments based on employee transfers
from Niagara Mohawk to Service Company, we believe Staff’s revised
calculation of what the adjustments would be is not quite correct. For one,
Staff acknowledges that a portion of their proposed adjustment contains a

temporary placeholder amount (page 55, lines 7-10). Staff should use the
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1 information provided in response to IR #419, PSC-355 (DAG-42), a copy
2 of which is included as Exhibit __ (P&O-6) for the FYE 3/06 proposed

3 OPEBs expense adjustment. Second, Staff’s calculation fails to reduce

4 their adjustment for the portion of costs charged to Service Company that
5 would be allocated back to Niagara Mohawk. Exhibit _ (P&O-9) reduces
6 | the amount of Staff’s proposed adjustment for the items discussed above.
7

8 I Conclusion

9 Q Thank you. I have no further questions at this time.
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CLEMENT E. NADEAU and WILLIAM F. DOWD
Introduction
Please state your names and business addresses.
Clement E. Nadeau. My busineés address and credentials were set forth in
my responsive testimony, filed in this proceeding on September 1, 2006.
William F. Dowd. My business address and credentials were likewise set
forth in my responsive testimony, filed in this proceeding on September 1,

2006.

What is the purpose of your testimony here?

We are replying to a point raised in the responsive testimony of Staff
witnesses Denise A. Gerbsch and Robert A. Visalli (Staff Panel) regarding
pensions and OPEBs. We note that, due to the limited time available, and
because we fully described the basis for our position in our earlier
testimony, we are not responding to every point made in the Staff Panel
testimony, and our silence should not be construed as agreement with the

arguments presented by the Staff Panel that are not addressed.

In its responsive testimony, the Staff Panel “expand[s] upon the Company

panel testimony [i.e., Nadeau and Dowd] concerning the covered eamings
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| 1 change associated with the pension plan . ...” (page 44, lines 6-9) More
2 particularly, £h<: Staff Panel points out that under the 2004 Union contract
3 the covered earnings level used to calculate pension benefits will not reach
4 the IRS-prescribed level for 20 years (page 47, lines 3-6). Why did
5 National Grid agree to this phase-in period?

6 A: To avoid a strike by our represented employees in New York. We pushed

7 hard in negotiations to implement quickly the IRS-prescribed covered

8 earnings limit in lieu of the much lower limit we were using to determine

9 pension benefits. However, the Union, perhaps not surprisingly, resisted.
10 In our opinion based on many months spent in negotiations, including a
11 late stage when both sides began to prepare for a strike, the covered
12 earnings compromise embodied in the final Union contract reflects the
13 best achievable outcome on that issue. To have pushed for more would
14 have likely resulted in a strike, an outcome that National Grid believes
15 would not have been in the best interest of our customers, our employees
16 (represented and non-represented alike), or our shareholders.
17

i8 1L Conclusion

19 Q: Thank you. I have no further questions at this time.
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1 REBUTTAL TESTIMONY OF
2 JAMES J. BONNER JR. and LEE A. KLOSOWSKI
3

4 L Introduction

5 Q Please state your names and business addresses.

6 A [By Mr. Bonner] My name is James J. Bonner Jr. My business address
7 and credentials were set forth in our responsive testimony, filed in this
8 proceeding on September 1, 2006.

9 A: [By Mr. Klosowski] My name is Lee A. Klosowski. My business address

10 and credentials, too, were set forth in our responsive testimony, filed in
11 this proceeding on September 1, 2006.
12

13 Q: What is the purpose of your rebuttal testimony?

14 A We will respond briefly to certain assertions regarding the Customer

15 Service Backout Credits deferral presented in the testimony of Staff

16 witnesses Denise A. Gerbsch and Robert A. Visalli (the “Staff Panel) in
17 their Responsive Testimony filed on September 19, 2006. We note that,
18 due to the limited time available, and because we fully described the basis
19 for the deferral in our earlier testimony, we are not responding to every
20 point made in the Staff Panel testimony. Our silence should not be

21 construed as agreement with the arguments presented by the Staff Panel
22 that we do not address. We also note that, in this rebuttal testimony, we
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1 will use defined terms and acronyms with the meanings defined in our
2 responsive testimony.
3
4 Do you sponsor any exhibits?
5 Yes, we have two exhibits. Exhibit __ (JJB/LAK-1) is a redacted copy
6 of the summary pages of the Company’s Response to Information Request
7 (“IR”) No. 422 (PSC-358 Visalli (RAV-131)) and Exhibit
8 ______(JIB/LAK-2) is a corrected calculation of Staff’s adjustment for
9 Customer Service Backout Credits to Direct Customers, including
10 redacted responses to IRs from which the data in the calculation are
11 drawn.
12
13 Response to Assertions Regarding Customer Service Backout Credits
14 Do you have any comments on the Staff Panel’s assertion on page 95,
15 lines 20-22, that your earlier testimony did not address the Staff Panel’s
16 “basic underlying reason for [its] proposed disallowance?”
17 Yes. This assertion is unfounded. In our earlier testimony, we noted
18 explicitly (on page 9, lines 1-5, among other places) Staff’s contention that
19 the Company violated its tariff by providing Customer Service Backout
20 Credits to Direct Customers who purchase electricity supplies themselves
21 in addition to those who purchase their electricity needs through a third-
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party Energy Service Company (“ESCo0”). We then stated directly, on
page 12, line 17, through page 13, line 2, that we disagreed with Staff’s
interpretation of Niagara Mohawk’s tariff, and proceeded to explain the
bases of our disagreement over approximately seven pages of testimony.
Accordingly, Staff’s assertion that we did not address the basic rationale
underlying its proposed adjustment is based on an obvious misreading of

our earlier testimony.

What did you identify as the bases of your disagreement with Staff?

We identified seven reasons why Staff’s position was based on an
incorrect interpretation of Niagara Mohawk’s tariff. We first explained
that each Direct Customer functions as its own ESCo and, therefore, the
language of Rule 42 of the tariff making Customer Service Backout
Credits available to any customer taking service from an ESCo
encompasses Direct Customers (page 13, lines 5-15). That is, under
Niagara Mohawk’s tariff, an ESCo is any entity that supplies electric
supply service, including a Direct Customer that supplies electric supply
service to itself. We next explained that our interpretation, but not Staff’s,
is consistent with the Merger Joint Proposal, which recognizes that Direct
Customers, as well as customers served by a third-party ESCo, are eligible

for Customer Service Backout Credits (page 13, line 20 — page 14, line 8).

-3-
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1 Third, we explained that our interpretation, but not Staff’s, is also
2 consistent with Commission rules and orders in which the term “ESCo” is
3 used to refer both to ESCos serving third-party customers and Direct
4 Customers (page 14, line 13 — page 15, line 3). Fourth, we explained that
5 our interpretation, but not Staff’s, is consistent with the purpose of giving
6 Customer Service Backout Credits to customers who make alternative
7 arrangements to procure energy (page 15, line 7 — page 16, line 2) and
8 with Commission policy set forth in Case 00-M-0504." Fifth, we
9 explained that our interpretation, but not Staff’s, is consistent with Staff’s
10 recommendation to the Commission in 2001 to approve the tariff language
11 that it would now interpret to deny Customer Service Backout Credits to
12 Direct Customers (page 18, lines 5-14). Sixth, we explained that our
13 interpretation, but not Staff’s is consistent with the circumstances
14 surrounding the proposal and adoption of that tariff language, which
15 demonstrate the common intention to continue to provide Customer
16 Service Backout Credits to Direct Customers and to customers taking
17 service from third-party ESCos (page 18, line 15 — page 19, line 11).
18 Seventh and finally, we noted that Staff did not advance its current
! See Case 01-M-00504, Proceeding on Motion of the Commission Regarding Provider of Last

Resort Responsibilities, the Role of Utilities in Competitive Energy Markets, and Fostering the
Development of Retail Competitive Opportunities - Unbundling Track,. STATEMENT OF
POLICY ON UNBUNDLING AND ORDER DIRECTING TARIFF FILINGS, (Issued and
Effective August 25, 2004).
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1 interpretation of the Company’s tariff during the discussion that led to the
2 2003 Memorandum of Agreement (“MOA”), even though the language in
3 Rule 42 on which Staff relies to deny the deferral of post-Merger Rate
4 Plan Customer Service Backout Credits was already in effect (page 19,
5 line 16, — page 20, line 20; also, page 10, line 10 —page 11, line 10).
6

7 Q Does the Staff Panel address the reasons you gave for disagreeing with
8 their interpretation of the Company’s tariff to deny Customer Service
9 Backout Credits to Direct Customers?

10 A: Not in any meaningful way. Staff does not contradict or even address any

11 of the first six reasons we gave for our interpretation of Niagara
12 Mohawk’s tariff to make Customer Service Backout Credits available to
13 Direct Customers, as well as customers served by third-party ESCos. It
14 does address the seventh reason by offering its claims that the deferral
15 associated with the PowerChoice period “is insignificant” and, in any case,
16 Staff just missed the issue when it was auditing the Company’s deferral
17 balances prior to the MOA (see page 94, lines 9-18). Staff’s admission of
18 its oversight, however, provides no affirmative support for its strained
19 interpretation of the tariff to reach a result that obviously was not intended
20 either by the Company or by Staff, and is inconsistent with Commission
21 policy. It is also worth noting that the deferrals for Customer Service

-5-
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1 Backout Credits to Direct Customers during the PowerChoice period
2 constituted about $1.4 million, or over 13% of the total deferrals for
3 Customer Service Backout Credits during this period. This is shown on
4 Exhibit __ (JJB/LAK-1).
5
6 Do you have any comments about the Staff Panel’s assertion on page 97,
7 lines 22-24, that you admitted in your earlier testimony that Niagara
8 Mohawk is providing Customer Service Backout Credits to Direct
9 Customers in violation of the language in its tariff?
10 Yes. As we have stated, we spent about eight pages of our earlier
11 testimony stating that the tariff’s reference to the provision of Customer
12 Service Backout Credits to customers served by ESCos encompasses
13 Direct Customers acting as their own ESCos and explaining why that is
14 so. We did not “admit” that providing the credits to Direct Customers
15 violates the tariff either there, or in the portion of our testimony cited by
16 Staff (page 20, line 7 — page 21, line 11). In that passage, we explained
17 why we had not submitted a tariff filing to modify the language once Staff
18 notified the Company of its new interpretation of that language. Nowhere
19 in that explanation did we express agreement with Staff’s new
20 interpretation.
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Similarly, in the IR response also cited by Staff, we explained that
the tariff language was broad enough to apply to “Direct Customers [that]

1%

are basically acting as their own ‘ESCo,’” and is appropriately interpreted
to give effect to its clear intention: “to provide a credit to customers on
their service bills if they elect to take Electricity Supply Service (“ESS”)
from an alternative energy supplier, which includes both Energy Service
Companies (“ESCos”) and Direct Customers of the NYISO.” We did not
admit that applying the tariff to provide credits to Direct Customers was
improper, though we acknowledged that the issue could be clarified
through a housekeeping filing. Such a clarification filing, if made and
adopted, would in no way affect the number, type or identity of the
customers that receive the Customer Service Backout Credits from the
population that receives those credits today. In our earlier testimony we

explained why we concluded, in light of this proceeding, why submitting

such a filing seemed like an unnecessary use of resources.

Given your interpretation of the tariff, which concludes that the language
authorizes direct service customers to receive the Customer Service
Backout Credit, do you agree with the Staff’s contentions about

retroactive ratemaking?
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1 A No. It is Staff, who is suggesting that we implement a new construction of
2 the tariff retroactively to deny customers the benefit of a credit that is
3 consistent with the Commission’s policy, authorized under Niagara
4 Mohawk’s tariff, and has been consistently applied by the Company to
5 Direct Customers since the opening of retail markets in New York,
6 without prior objection from Staff. Niagara Mohawk is not proposing to
7 apply a new interpretation of its tariff retroactively, Staff is suggesting that
8 the Commission retroactively adopt the new reading, which as we have
9 indicated is inconsistent with the Commission’s policy and Niagara
10 Mohawk’s past practice.
11 Given this background, Staff’s discussion (pages 96-99) of
12 limitations on backbilling under the Commission’s regulations have no
13 application to the case, and its suggestion of a penalty at page 99 is totally
14 unwarranted.
15
16 Q: Do you have any further comments on the issue of Customer Service
17 Backout Credits?
18 A Yes. On page 5 of its responsive testimony, the Staff Panel describes the
19 correction of an error in how it calculated its Customer Service Backout
20 Credit adjustment, indicating a reduction in its proposed disallowance. In
21 further reviewing Staff’s adjustment, we determined that Staff used the

-8-
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1 wrong basis for calculating its adjustment ($9.2 million instead of the
2 correct basis of $8.9 million). Although the Company does not believe
3 any disallowance is appropriate, using the corrected basis for calculating
4 the adjustment (assuming, for the sake of analysis, that any adjustment is
5 warranted), would result in a proposed Staff disallowance of $6,692,123
6 instead of $6,919,675 as originally proposed. The calculation, as well as
7 redacted IR responses from which the data used in the calculation were
8 drawn, are provided as Exhibit _ (JJB/LAK-2).
9

10 Conclusion

11 Thank you. Ihave no further questions at this time.
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'REBUTTAL TESTIMONY OF
MICHAEL J. KELLEHER, STEVEN W. TASKER and
JAMES J. FLETCHER
Introduction
Please state your name and business address for the record.
[By Mr. Kelleher] My name is Michael J. Kelleher. My business address
and credentials were set forth in our responsive testimony, filed in this
proceeding on September 1, 2006.
[By Mr. Tasker] My name is Steven W. Tasker. My business address and
credentials were set forth in our responsive testimony, filed in this
proceeding on September 1, 2006.
[By Mr. Fletcher] My name is James J. Fletcher. My business address and

credentials were set forth in our responsive testimony, filed in this

proceeding on September 1, 2006.

What is the purpose of your rebuttal testimony?

We respond briefly to certain assertions by Staff witnesses Denise A.
Gerbsch and Robert A. Visalli (the “Staff Panel”) in their Responsive
Testimony filed September 19, 2006. Due to time constraints, and
because our September 1, 2006 testimony set forth our principal positions

with respect to these issues, we do not respond to every point made in the

59




60

Case 01-M-0075 MICHAEL J. KELLEHER, STEVEN W. TASKER and

10

11

12

13

14

15

16

17

18

19

20

JAMES J. FLETCHER

Staff Panel testimony. To the extent we do not expressly respond to every
point raised in the Staff Panel’s Responsive Testimony, such silence
should not be construed as agreement with the arguments presented by the
Staff Panel that are not addressed. We also note that, in this rebuttal
testimony, we use defined terms and acronyms with the meanings defined

in our September 1 testimony.

What exhibits are you sponsoring in support of your rebuttal testimony?
We are sponsoring one exhibit. Exhibit __ (GSC-11) presents a summary
of the positions of Staff and the Company on net deferrals at issue in this
proceeding as of December 31, 2007. The exhibit incorporates and builds

upon the information in Staff Exhibit __ (SP-1A).

Response to Staff Panel Assertions

What issues do you address in your testimony?

We address four principal issues: (1) Staff Panel’s testimony regarding
revenues for services provided to Constellation; (2) Staff Panel’s
assertions regarding the Nine Mile Point I sale price reduction; (3) Staff’s
argument regarding the amortization of an additional $11.2 million of

nuclear stranded cost related to the sale of the Nine Mile Point plant; and
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(4) Staff’s argument regarding the loss recorded by the Company in
connection with the disposition of the leasehold improvements for the

Dey’s Building.

A. Revenues for Services to Constellation Nuclear

Please respond to Staff’s assertion (page 57, lines 4-8) that “ratepayers
already compensated the Company in base rate allowances for the costs
(base labor, fringe benefits, etc.) to provide service to Constellation.”
Staff’s assertion is incorrect. The Merger Joint Proposal and the Merger
Rate Plan established under it were predicated on the assumption, which
ultimately proved correct, that Niagara Mohawk would divest its interests
in Nine Mile I and Nine Mile II prior to closing of the merger of National
Grid and Niagara Mohawk. As a result, Niagara Mohawk’s costs of
operating the nuclear plants are not reflected in the Merger Rate Plan base
rates. The reduction of delivery rates by $152 million in the Merger Rate
Plan was based in part on the elimination of those costs from base rates.
Therefore, the costs incurred to provide services to Constellation were
incremental to the costs reflected in base rate allowances. If any post-

Merger Rate Plan revenues received from Constellation are to be credited

61




62

Case 01-M-0075 MICHAEL J. KELLEHER, STEVEN W. TASKER and

10

11

12

13

14

15

16

17

18

19

JAMES J. FLETCHER

to customers, the credit should be based only on net revenues (gross

revenues less incremental costs).

Do you believe customers are entitled to any revenues received from
Constellation?

Yes, as mentioned in our testimony of September 1, 2006, we believe
crediting 100 percent of the pre-Merger Rate Plan revenues to the deferral
account is appropriate. Before the Merger Rate Plan took effect, an
allowance for the costs of providing the service was indeed included in the
Company’s rates.

With respect to the post-Merger Rate Plan period, we explained
that no provision of the Merger Rate Plan specifically provides for the
deferral of the revenues from Constellation, but these revenues could be
viewed as revenues received for “incidental services” that are subject to
Section 1.2.4.18 of the Merger Rate Plan, with the result that 50% of the
net revenues could be credited to customers. The result would be that
under Section 1.2.4.18, an amount of $387,287 (50% of the net revenues

of $774,574) would be credited to customers.
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What is the Staff Panel’s position on the applicability of Section 1.2.4.18
to the revenues received for services provided to Constellation?

The Staff Panel disagrees that Section 1.2.4.18 applies to the revenues
received for providing services to Constellation, and instead argues that
Section 1.2.4.18 was intended to encompass only a more limited class of
services provided to cﬁstomers (page 59, lines 13-23). As we said before,
we agree that no specific provision of the Merger Rate Plan covers the
revenues received from Constellation, and that Section 1.2.4.18 provided
the “closest fit” of any of the specific provisions in the Merger Rate Plan
for crediting the deferral account with any of the Constellation revenue.
Therefore, to the extent the Commission concludes that revenues received
for transition services provided to Constellation during the Merger Rate
Plan period should be credited to customers, such credit should be based
on Section 1.2.4.18 of the Merger Rate Plan, which sets forth the provision
that is most arguably applicable to such net revenues. Otherwise, to the
extent Section 1.2.4.18 is deemed not applicable as Staff contends, then no

sharing of such net revenues should be provided.
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1 B. Nine Mile Point I Price Reduction

2 Q: What does Staff say about the $7.5 million price reduction for Nine Mile
3 Point I?

4 A Staff contends that Niagara Mohawk should have invoked the dispute

5 resolution clause of the Asset Purchase Agreement (APA) and proceeded
6 to closing, after which arbitration would have produced a resolution of the
: 7 dispute over Constellation’s proposed last-minute price adjustment.
8
9 Q What is your response to Staff’s contention?
10 A Staff’s version of what theoretically might have transpired is wholly
11 unrealistic. Constellation, as the purchaser, was only agreeing to close the
12 transaction with a downward price adjustment of $13.2 million, and the
13 agreement of Niagara Mohawk to pay for additional, uncapped damages,
14 if there were any extended outages or other operational problems related
15 to this issue. Had Niagara Mohawk done as Staff suggests, and attempted
16 to proceed to closing while invoking the dispute resolution provisions of
17 the APA, Niagara Mohawk would have faced closing with a price adjusted
| 18 downward by $13.2 million and an uncapped future risk associated with
19 the nuclear plant operations. Or Niagara Mohawk could have not agreed
20 to close the transaction and faced the cost and risk of trying to find another
-6-
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purchaser ready to execute the necessary documents and to issue payment
for several hundred million dollars. Instead of a successful sale, followed
by closing of the merger with National Grid and implementation of the
Merger Rate Plan, Niagara Mohawk would have been left with a claim for
breach of contract against Constellation Nuclear, enormous uncertainty,
and likely years of litigation. There is no basis for the notion that closing
subject to arbitration over purchase price adjustments was a practical

option.

C. Nuclear Stranded Cost Amortization

What position does the Staff Panel take with respect to the nuclear
stranded cost amortization?

The Staff Panel continues to argue that the nuclear stranded costs written
off by the Company should be increased by $11.2 million, and the
stranded costs included in the deferral account reduced by the same
amount, because, in the Staff Panel’s view, this adjustment is necessary to
give effect to the delay in the Effective Date of the Merger Rate Plan to
February 1, 2002 in accordance with the terms of the Merger Joint
Proposal. In our earlier testimony (beginning on page 15), we pointed out

that Staff’s position would give customers a double credit for the delay.
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The Staff Panel now agrees that its position “results in a double credit in
the ratepayers favor,” but argues that this result is appropriate and required

by the terms of the Merger Joint Proposal (page 62, lines 6-22).

How does the Staff Panel attempt to justify its interpretation of the Merger
Joint Proposal to entitle customers to a double credit for the delayed
effective date?

The only justification the Staff Panel presents is an argument that the
double credit it seeks is counter-balanced by its discovery of “unwritten
double-counts” that charge customers too much in the Merger Rate Plan
base rates for deferrable storm restoration costs (pages 63 — 65). Thus,
Staff Panel effectively concedes that there is no basis to believe the parties
intended the Merger Joint Proposal to be interpreted to give customers
duplicative credits for a delayed effective date, but contends that this
shortcoming can be ignored because it so happens that adopting Staff’s
interpretation would compensate for errors that Staff made in negotiating

another provision of the Merger Joint Proposal.

Do you agree with the Staff Panel’s attempt to link the nuclear

amortization and storm restoration cost deferral issues in this way?
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No. As Staff says several times in its testimony, “Two wrongs do not
make a right” (pages 21, 94 — 95). The Commission should interpret and
apply all provisions of the Merger Joint Proposal in accordance with their
terms to give effect to the parties’ intent. This is the proper way to
preserve the “delicately balanced settlement” that Staff correctly states is
embodied in the Merger Joint Proposal (page 66). In contrast, justifying
an unintended interpretation of one deferral provision by reference to
purported “unwritten double-counts” simply shifts the balance away from

the settlement negotiated by the parties.

Is there any validity to Staff’s claim that there are “unwritten double-
counts” in the Company’s favor that justify a double credit for customers
on the nuclear amortization issue?

No. Both of Staff’s claimed “double-counts” amount to concerns that the
budgeted allowance for storm restoration costs used to set the Merger
Joint Proposal rates was incorrect. Staff recognizes that it would be
inappropriate to reopen the determination of the Merger Joint Proposal
rates to correct these purported errors, but it seeks to achieve the same
result by using them to justify an unsupported interpretation of the Merger

Joint Proposal to produce a double credit on an unrelated issue. But this
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indirect attempt to reopen the negotiated Merger Joint Proposal rates 1s
every bit as inappropriate as a direct attempt would be. Under Staff’s
logic, Niagara Mohawk could rely on overspending in areas tﬁat are not
subject to deferral to justify strained readings of Merger Rate Plan
provisions to allow it to increase deferrals of unrelated costs. This would
obviously be unsupportable, and the Company has not done so. The Staff
Panel’s attempt to use this approach on the nuclear amortization issue has

no better basis.

Staff also claims that the Company’s debiting of the $11.2 million nuclear
amortization to expense reflects an acknowledgement on its part that the
amortization should be charged to the Company’s shareholders.under the
Nuclear Settlement. How do you respond?

The issue is who is entitled to receive the benefit of the $11.2 million of
nuclear amortization for January 2002, not how to do so from an
accounting standpoint. Focusing, as Staff does, on the accounting
mechanics, rather than the requirements of the Merger Joint Proposal and
the Nuclear Settlement, only confuses the issue. Until the Effective Date
of the Merger Joint Proposal, the Company was obligated to follow the

Nuclear Settlement. Nuclear amortization was charged to shareholders in

-10 -
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January 2002, in consideration of the revenues being credited to
shareholders under Power Choice in January 2002. The Merger Rate Plan
Delay Credit established a different amount of revenues to be credited to
shareholders for January 2002 and the amount of stranded cost
amortization for that month should be based only on the Merger Joint

Proposal.

Staff asserts “[t]he nuclear amortization credit was to remain in effect until
> and points to the fact that rates were reset “on February
1, 2002, the Effective Date of the Merger Joint Proposal” (page 62, lines
19-22) as a basis for their adjustment. Do you agree?

No. Staff’s position fails to recognize that the Merger Delay Credit

effectively reset customers’ rates with respect to the treatment of nuclear

- stranded costs as of January 1, 2002. The Merger Delay Credit gave

customers the economic value of the reduction in prices to a new revenue
requirement, starting January 1, 2002, based on a write-off of nuclear
stranded costs and a new level of amortization of stranded costs during the
10-year term of the Merger Rate Plan. The Merger Delay Credit is not
unlike other “make whole” provisions approved by the Commission to

give effect to a delay in new rates being implemented beyond the start of a

-11-
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rate year. Such provisions resolve the “seams” issues that arise between
the terms of two rate plans; here between Power Choice/Nuclear

Settlement and Merger Rate Plan/Nuclear Settlement.

D. Loss Recorded in Connection with Leasehold Improvements

At pages 74-78 of its Responsive Testimony, the Staff Panel takes issue
with your September 1, 2006 testimony regarding the loss recorded by the
Company in connection with the disposition of the leasehold
improvements for the Dey’s Building. Could you please respond?

Yes. This issues hinges on the interpretation of the Commission’s order in

Case 03-M-1374 (the O’Neill Order) which directed the Company “to

provide for a 50/50 sharing of any losses from future transfers or leases of
any part of its works or systems, with a book value of $3,000,000 or less.”
Staff contends that this language applies only to transfers or leases of
Company-owned facilities, not leases the Company has on facilities
owned by an outside enterprise such as the arrangement at the Dey's

Building.

-12-
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Please continue.

Though we were the lessee, not the owner, of Dey’s Building, we
considered the leasehold improvements on the Dey’s Building to be part
of our works or systems. Leasehold improvements are alterations,
renovations and repairs to leased facilities that increase the value of the
property, make it more useful, or lengthen its iife. These improvements
are accounted for as an asset on the books of the Company and are
depreciated like other company-owned capital assets. We believe that our

position of sharing the loss 50/50 per the O'Neill Order is justified based

on our view that for accounting purposes, the unamortized cost of
leasehold improvements is an asset on our books just as the unamortized
cost of buildings (such as O'Neill, Buffalo Electric, etc.) were assets on
our books. The leasehold improvements are “owned” by the lessee until
the expiration of the lease, at which time, ownership is transferred to the
lessor. We believe that the loss resulting from the transfer of the leasehold
improvements to the lessor at the expiration of the lease, which requires us
to write-off the unamortized value of the asset on our books, is required

under the O’Neill Order to be shared 50/50 with customers.

-13-
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2 Q Thank you. I have no further questions at this time.

3

-14 -




Rebuttal Testimony of Scott D. Leuthauser

73




Testimony of
S. D. Leuthauser




Case 01-M-0075 SCOTT D. LEUTHAUSER

1 REBUTTAL TESTIMONY OF

2 SCOTT D. LEUTHAUSER

i

5 Introduction

6 Please state your name and business address for the record.

7 My name is Scott D. Leuthauser. My business address and credentials

8 were set forth in my responsive testimony, filed in this proceeding on

9 September 1, 2006.
10
11 What is the purpose of your testimony?
12 I will respond briefly to certain assertions regarding the deferral associated
13 with the Company’s efforts to implement the new elevated voltage testing
14 and facilities inspection programs mandated by the Commission's Safety
15 Orders presented by Staff witnesses Denise A. Gerbsch and Robert A.
16 Visalli (the “Staff Panel”) in their Responsive Testimony filed on
17 September 19, 2006. I note that, due to the limited time available, and
18 because I fully described the basis for the deferral in our earlier testimony,
19 I am not responding to every point made in the Staff Panel testimony. My
20 silence should not be construed as agreement with the arguments
21 presented by the Staff Panel that are not addressed. I also note that, in this
22 rebuttal testimony, I will use defined terms and acronyms with the
23 meanings defined in my responsive testimony.
24
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1 Q ‘What exhibits are you sponsoring in support of your testimony?

2 A I am sponsoring Exhibit__(SDL-3) illustrating that the response to IR

3 #342, PSC-292 Gerbsch (DAG-31) Attachment 4 contains a list of names
4 and titles of the employees who are completing the work to comply with
5 the Safety Order, and Exhibit (SDL-4) illustrating that in the response to
6 IR #95, PSC-90 Gerbsch (DAG-3) the Company provided the names of
7 six employees who were re-hired after being laid off. Exhibit _ (SDL-5)
8 is the letter agreement provided to Staff as referenced in IR #94, PSC-89
9 Gerbsch (DAG-3) between the Company and the IBEW for the re-hire of
10 such employees. Exhibit _ (SDL-6) lists eight underground splicers hired
11 to fortify the department to complete inspections. All of these exhibits
12 were prepared by me or under my supervision and direction.
13
14 Q: Please describe generally what assertions of the Staff Panel concerning
15 elevated voltage and facilities inspection you will address.

16 A: First, I will address the Staff Panel’s assertion that the Company is not

17 basing its deferral for the incremental costs of compliance with the Safety

18 Orders on actual costs (page 85, line 2). Second, I will address the Staff

19 Panel’s claim that there is no evidence that additional empioyees are being

20 hired to perform incremental activities required to comply with the Safety

21 Orders (page 81, lines 11-12). Third, I will address the Staff Panel’s

22 assertion that none of the employees hired to perform new work required
-2-
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by the Safety Orders is incremental because the Rate Plan anticipated that
an additional 231 employees would be hired in the asset management and
field operations areas (page 82 line 7 — page 83 line 14). Fourth, I wili
address the Staff Panel’s contention that non-incremental transportation

costs are included in the Stray Voltage deferral (page 84, lines 14 -18).

Response to Staff Assertions

Turning to the first issue, do you have any comments on the Staff Panel’s
testimony on page 85, lines 2-10 regarding the basis of the deferral costs
of compliance with the Safety Orders?

Yes. The Staff Panel suggests that the proposed deferral for the costs of
compliance with the Safety Orders is somehow invalid because it is based
on cost projections. It is my understanding that the Company is required
to forecast the costs eligible for deferral for the period beginning July 1,
2005. We have done so. In developing the forecast, the Company used
data known at the time of development regarding actual costs to calculate
a projection of costs. The Company will track, in the deferral account for
the Safety Order all actual costs (debits) and revenues received through
rates (credits), making the forecast somewhat irrelevant. The
Commission-approved incremental costs will be tracked against the
Commission-approved incremental revenues added into rates through this

CTC Reset Proceeding.
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1

2 Regarding the second issue, is there evidence that the Company hired or

3 rehired new employees to effectuate the Safety Orders?

4 Yes. In my previous testimony, I stated that the Company posted and

5 hired employees, and rehired employees that had been laid off to

6 undertake new activities required to comply with the Safety Orders. To

7 support this statement, I have attached as Exhibit __ (SDL-3) a list of

8 names and titles of employees who are completing the work to comply

9 with the Safety Order (this information was previously provided to Staff in
10 response to IR #348, PSC-292 Gerbsch (DAG-31), as Attachment 4 to the
11 Company’s response). The names of the six employees who were re-hired
12 after having been laid off are listed on Exhibit _ (SDL-4) (previously
13 provided to Staff in response to IR #95, PSC-90 Gerbsch (DAG-3)).
14 Additionally, Exhibit __ (SDL-5) is the letter agreement between the
15 Company and the IBEW for the re-hire of such employees (previously
16 provided to Staff and referenced in response to IR #94, PSC-89 Gerbsch
17 (DAG-3)). Not only are these employees incremental, in the sense that
18 they would not have been re-hired were it not for the new requirements
19 imposed by the Safety Orders, but the work they perform is incremental in
20 the same sense.
21 In addition, as I explained in my previous testimony, the Company
22 posted and hired eight underground cable splicers to meet new
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requirements of the Safety Orders. All of these new positions were filled
by individuals previously employed by Niagara Mohawk doing other jobs.
A listing of these individuals in included as Exhibit __ (SDL-6) to this
testimony. In most cases their previous positions were backfilled.
Whether or not this is the case does not matter, though, since we have
calculated the incremental costs to comply with the Safety Order not by
tracking FTEs, but rather by tracking the costs of completing the
incremental activities, i.e., the work the Company would not otherwise
perform but for the Safety Order. The compliance with the Safety Order
did not displace any work done before it was issued, so whether or not we
replaced employees re-deployed from other departments to do that work

does not affect the incremental nature of their new duties.

Does the fact that the Merger Rate Plan rates anticipated the addition of
new positions for the asset management and field operations functions
mean that Niagara Mohawk is not incurring incremental costs for the
employees hired to undertake projects required to comply with the Safety
Orders?

No. The Merger Rate Plan recognized that the Company would have to
hire additional employees, filling open positions, to perform the work
required to meet the Company’s obligations over the course of the Rate

Plan period, based on what was known at the time. The 231 employee
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1 positions cited by Staff reflect a negotiated number that the parties agreed
2 was appropriate based on the regulatory requirements that existed at the
3 time; it did not incorporate an allowance for the employees that might be
4 required to meet new regulatory obligations. As stated in reference to the
5 231 positions in Exhibit __ (SP-10), page 32, “The filling of the open
6 positions is in support of the 2001 work plan developed by the Asset
7 Management. As a result of the open positions, the Company is able to
8 reflect an overall lower overtime level than was experienced in 2000.” It
9 simply is not the case that 231 additional positions were embedded in
10 delivery rates td perform unknown future work, as Staff suggests. To the
11 contrary, in aggregate, the Merger Rate Plan reduced Niagara Mohawk’s
12 Electricity Delivery Rates by $159.8 million or 8.2 percent per year
13 relative to then-effective Electricity Delivery Rates and 5.1% overall.
14 As I explained in my previous testimony, the stray voltage testing
15 and inspection programs required to comply with the Safety Orders are
16 new programs that the Company has implemented to meet new
17 requirements. Neither these requirements nor the employees required to
18 satisfy them were contemplated when the Merger Rate Plan was agreed
19 upon and approved, nor could they have been. Since the tasks that the
20 employee positions contemplated in the Rate Plan were intended to
21 perform have not been eliminated, treating the positions required to
22 perform the work to meet the new Safety Program requirements as
-6-
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1 included in the positions allowed in the Rate Plan would leave the

2 Company shorthanded to meet all of its obligations, including the new

3 obligations imposed by the Safety Orders.

4

5 Does the deferral for compliance with Safety Order requirements include

6 non-incremental transportation costs?

7 No. The Staff Panel does not explain why it believes the transportation

8 costs are not incremental, but in their initial testimony they cross-reference

9 the storm restoration cost deferral account method. In my previous
10 testimony regarding inclusion of labor overheads in the deferral for stray
11 voltage requirements (starting at page 11, line 17), I explained why Staff’s
12 analogy between the costs of supporting storm restoration work and the
13 stray voltage program is invalid. In order to perform incremental stray
14 voltage work, the Company must incur incremental transportation costs. It
15 is not the case that transportation resources normally dedicated to (and
16 paid by) another function are temporarily borrowed to perform stray
17 voltage testing and inspection activities. Rather, vehicles are dedicated to
18 support this activity. Those vehicles and the associated costs are
19 incremental, as are the personnel who perform the new activities. Because
20 these employee expenses are incremental, the associated transportation is
21 also incremental. Unlike employees working overtime on storm response
22 on a temporary basis, assignment of an employee’s time to the incremental
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| 1 inspection and stray voltage testing programs is a regular (albeit new)
: 2 assignment. The employees supporting storm response are on the property
i 3 regardless of the océurrence of storms, i.e., they are here to work daily on
4 the system infrastructure. Employees performing incremental inspection
5 and testing activities do such work as a regular part of their jobs, and not
6 as a temporary or emergency activity to respond to a storm. Since work
7 on incremental inspections and stray voltage testing is regular work,
8 clearly distinguishable from temporary overtime to respond to a storm
9 emergency, transportation associated with incremental inspection and
10 stray voltage testing activities should be recoverable.
11
12 Conclusion
13 Thank you. I have no further questions at this time.
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REBUTTAL TESTIMONY OF
PATRICK M. PENSABENE
Introduction
Please state your name and business address for the record.
My name is Patrick M. Pensabene. My business address and credentials
were set forth in our responsive testimony, filed in this proceeding on

September 1, 2006.

What is the purpose of your rebuttal testimony?

I respond briefly to certain points made by Staff witnesses Denise A.
Gerbsch and Robert A. Visalli (the “Staff Panel”) in their Responsive
Testimony filed September 19, 2006. Due to time constraints, and
because my September 1, 2006 testimony set forth the Company’s
principal positions with respect to these issues, I do not respond to every
point made in the Staff Panel testimony. To the extent I do not expressly
respond to every point raised in the Staff Panel’s Responsive Testimony,
such silence should not be construed as agreement with the arguments

presented by the Staff Panel that are not addressed.

What exhibits are you sponsoring in support of your rebuttal testimony?

Exhibit __ (PMP-9)
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1 IL Response to Staff Panel Assertions

2 Q: What issues do you address in your testimony?

3 A I address the following issues: (1) Staff Panel’s claim at page 33 of its

4 Responsive Testimony that the Company provided no records to support
5 the costs it incurred on January 31, 2002 in connection with restoring
6 service to customers that day; (2) the Staff Panel’s assertion that the
7 differentjal cost of customer restorations on January 31, 2002 and after
8 January 31, 2002 is somehow unreasonable; and (3) the Staff Panel’s
9 arguments relating to the cost of insurance claims.

10

11 Q: Please address the Staff Panel assertion that the Company did not provide
12 support for the costs it incurred on January 31, 2002 in restoring service to
13 customers that day.

14 A In IRs RAV-45 (#269) and RAV-93 (#342), the Company did in fact

15 provide the Staff with support for costs it incurred restoring service
16 January 31, 2002. As indicated in those IR responses, the Company
17 restored service to a total of 31,020 customers, at an estimated cost of
18 $85,890. A copy of IRs RAV-45 (#269) and RAV-93 (#342) were
19 included with my September 1, 2006 testimony as Exhibit __ (PMP- 1)
20 and Exhibit  (PMP - 2), respectively.
21
2
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Before addressing these issues, are there any comments you would like to
make?

Yes. As I discussed in pages 5-12 of my September 1, 2006 testimony,
the Company has not proposed an apportionment of the costs of Storm
#55645. 1 believe the Company properly booked the costs to the deferral
account, and no adjustment to apportion the incremental costs of Storm
#55645 is required. Nevertheless, in my testimony I did describe a
methodology the Company believes would be reasonable if the

Commission determined that such an apportionment was appropriate.

Could you respond to the Staff Panel’s view that the differential between
the average cost to restore the initially restored customers on January 31,
2002 and the average cost to restore customers after that date is not
reasonable?

As described on page 14 of my initial testimony filed September 1, 2006, I
agree that the average cost to restore the initially restored customers is less
than later restored customers. This should not be surprising, since in
responding to a major storm, first priority is given to addressing
immediate safety hazards and then making repairs to main transmission
facilities including towers, poles and high-voltage wires that may restore

power to thousands of customers. Attention then turns to restoring service
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to primary distribution facilities, then secondary facilities, and finally
individual transformers or service lines serving small numbers of
customers. (This general procedure is described in the Company’s “Storm
Central” web-link, located at:
www.nationalgridus.com/niagaramohawk/storm/recover_restoring.asp).
Thus, normal procedure in storm restoration operations is expected to
yield significant differentials in the average cost to restore the first
customers compared to the last customers. Staff doesn’t disagree with this
proposition. Nevertheless, and with no further explanation, Staff suggests
that because the differential average cost per customer to restore service to
customers interrupted on January 31, 2002 is so much less for service
restored on January 31 compared to service restored after January 31, the
allocation methodology deemed most appropriate by the Company is
somehow unreasonable.

First, Staff points to no factual basis for its conclusion that the
differential is objectively unreasonable (pages 33-34). As shown on
Attachment 3 in Exhibit  (PMP-2), fewer than 1,800 hours of labor
(approximately 1,400 hours of overtime) were devoted to storm restoration
on January 31. The vast majority of tﬁe customers whose service was
restored on January 31 were located in the Western Division as shown on

Attachment 2 in Exhibit ___ (PMP-1). By focusing its initial efforts on
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repairing damage in this area, the Company was able to deploy its
personnel efficiently to restore service to large numbers of customers
quickly, with relatively low incremental costs. In contrast, as detailed in
the report included in Exhibit __ (PMP-1), the widespread damage caused
by the portion of the storm occurring on February 1 required repairs
throughout the system, many of which restored service only to small
numbers of customers. There is no dispute that the average per customer
cost to restore service to the first group of customers in a storm event is
much lower than the average cost to restore service to later-restored
customers. Staff offers nothing to counter this and no basis for its
conclusion that the differential is otherwise unreasonable. More
importantly, however, there is no reason to conclude that even a large
restoration cost differential means the allocation methodology is

unreasonable.

Please continue.

As I described in my initial testimony, the allocation methodology I
identified would produce an allocation result much more representative of
what other, separately developed information suggests is a reasonable
apportionment of storm-related costs than the methodology proposed by

Staff. Given that the methodology I describe in my September 1, 2006
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1 testimony produces a result which aligns with this other information, and
2 that there is no basis for finding that a large restoration cost differential
3 between the first and last customers restored leads to an inappropriate
4 result, Staff provides no sound basis for rejecting the allocation method
5 identified by the Company as the most appropriate. Although the
6 Company believes its initial accounting for the costs of Storm #55645 was
7 appropriate, to the extent the Commission determines that an allocation of
8 those costs between January 31 and the period after January 31 is
9 appropriate, the allocation methodology identified by the Company is a
10 reasonable one, and is much more reasonable than the methodology
11 proposed by the Staff Panel.
12
13 Please describe the Company’s response to the Staff Panel’s argument
14 relating to recovery of insurance claim costs.
15 Frankly, I am not sure I completely follow Staff’s argument (which is
16 found on pages 35-36 of its Re;sponsive Testimony). However, to the
17 extent Staff contends that the Company conceded that these insurance
18 claims were non-incremental, that is incorrect. As noted in response to IR
19 RAV-130 (#405), the insurance claims of which Staff complains include
20 damage to customers’ property directly resulting from major storm
21 restoration. Such costs are not provided for in base rates, and have
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1 traditionally been treated as incremental storm costs. See response to IR
2 RAV-130 (#405), attached as Exhibit __ (PMP-9). Staff’s suggestion to
3 the contrary is wrong.
4
5 INI.  Conclusion

6 Q: Thank you. I have no further questions at this time.

89




Testimony of
J. M. Molloy, W. R. Richer




Testimony of James M. Molloy and William R. Richer

90




Case 01-M-0075 JAMES M. MOLLOY and WILLIAM R. RICHER
1 REBUTTAL TESTIMONY
2 OF JAMES M. MOLLOY and WILLIAM R. RICHER
3
4 Introduction
5 Please state your name and business address for the record.
6 [By Mr. Molloy] My name is James M. Molloy. My business address and
7 credentials were set forth in our responsive testix.ﬂény, filed in this
8 proceeding on September 1, 2006.
9 [By Mr. Richer] My name is William R. Richer. My business address and
10 credentials were set forth in our responsive testimony, filed in this
11 proceeding on September 1, 2006.
12
13 What is the purpose of your rebuttal testimony?
14 We respond briefly to certain assertions by Staff witnesses Denise A.
15 Gerbsch and Robert A. Visalli (the “Staff Panel”), and by Staff witnesses
16 Patrick Piscitelli and Mr. Visalli (the “SGWP”), in their Responsive
17 Testimony filed September 19, 2006. Because our September 1, 2006
18 testimony set forth our principal positions with respect to these issues, we
19 do not respond to every point made in the Staff Panel and SGWP
20 testimony. To the extent we do not expressly respond to évery point
21 raised in the Responsive Testimony of the Staff Panel and the SGWP,
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1 such silence should not be construed as agreement with the arguments
2 presente& i)y the Staff Panel and SGWP that are not addressed. We also
3 note that, in this rebuttal testimony, we use defined terms and acronyms
4 with the meanings defined in our September 1 testimony.
5
6 Response to Staff Panel Assertions
7 What issues discussed in the Staff Panel’s responsive testimony do you
8 address in your testimony?
9 We address two principal issues: (1) Staff Panel’s testimony regarding
10 deferrals associated with the rebillings by the NYISO under its Rate
11 Schedules 1 and 2 and the application of the MOA to those billings; and
12 (2) the Staff Panel’s proposal regarding the treatment of internally adopted
13 accounting changes.
14
15 Please describe the Staff Panel’s argument in its Responsive Testimony
16 regarding the NYISO Rate Schedule 1 and 2 rebillings.
17 In its initial testimony filed August 2, 2006, the Staff Panel proposed an
18 adjustment to the deferral account for carrying charges it claimed were
19 due on the NYPA MOU deferral credit balance. At page 29, lines 12-15
20 of the Staff Panel’s Responsive Testimony, however, the Staff Panel
21

reverses its position on NYPA MOU carrying charges, and acknowledges
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1 that the “Molloy and Richer panel testimony [of September 1,-2006] . . .
2 pointed out the inconsistency between our [Staff Panel] testimony and the
3 March 2003 Memorandum of Agreement (MOA).” The Staff Panel then
4 appears to argue that because the MOA precludes the application of “all”
5 carrying charges to amounts in the deferral account, it should also be
6 interpreted to preclude the effect of “all” the NYISO Rate Schedule 1 and
7 2 rebillings that occurred after 2001.
8
9 What is the problem with the Staff Panel’s argument?
10 The two things (i.e., carrying charges on deferral account amounts, and
11 rebillings occurring after 2001) are governed by different porﬁom of the
12 MOA, and trying to tie them together has no basis. Although the Staff
13 Panel asserts the Company is being “inconsistent™ as to how it applies the
14 word “all” in the context of the MOA, it seems to us that it is Staff that is
15 being inconsistent by suggesting that treatment of the NYPA MOU
16 carrying charges is related in any way to the NYISO Rate Schedule 1 and
17 2 rebillings.
18
19 Please continue.
20 We included a complete copy of the MOA as Exhibit _ (JMM/WRR-1)
21 to our September 1, 2006 testimony. Pages 3941 of that exhibit include
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1 Section 1.2.3 of the MOA, which consists of three separate paragraphs.

2 Our September 1, 2006 testimony at page 36, lines 1-17 noted that the

3 third paragraph of section 1.2.3 of the MOA speaks directly and

4 specifically to the issue of carrying charges on credits under the NYPA

5 MOU (or other deferral account amounts). That paragraph states in

6 relevant part that

7 no additional interest or return of any kind should accrue on any

8 items or amounts in the Deferral Account balance . . . after

9 December 31, 2001.. ... [A]nd all obligations to accrue interest or
10 a return as set forth in the Commission’s orders in Case Nos. 96-
11 M-770, 96-M-0858, or any other Commission order affecting the
12 Attachment 11 deferrals are fully and completely discharged . . ..
}2 We appreciate the Staff Panel’s recognition that the unambiguous
15 langunage of this paragraph demonstrates the Company was correct not to
16 add carrying charges to the NYPA MOU credit balance.
17 However, Staff errs when it asserts that its concession on this point
18 supports its position on the NYISO Rate Schedule 1 and 2 rebillings. The
19 third paragraph of section 1.2.3 of the MOA has no application to the
20 NYISO Rate Schedule 1 and 2 rebillings after December 31, 2001.
21 Rather, it is the first paragraph of section 1.2.3 of the MOA, which states
22 that the MOA fully, finally, and comprehensively resolves all rate and
23 reconciliation issues “through December 31, 2001,” that governs the
24 treatment of the NYISO re-bills. This issue was discussed extensively in

-4-
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1 our September 1, 2006 testimony at pages 7-30. In our testimony, as
2 supported by the exhibits to that testimony, we succinctly stated that, by
3 referring to the resolution of issues “through December 31, 2001

4 The MOA related to Staff’s audit of the Deferral Account balance

5 as of December 31, 2001, and was intended to resolve the starting

6 balances as of that date as to all events and activity that were

7 known and recorded as of that time. The MOA was not intended

8 to bar or preclude consideration of activity occurring after

9 December 31, 2001. Such activity was not the subject of the audit,
10 and was not resolved by the MOA; and Staff’s right to audit any

11 post-December 31, 2001 activity was not affected by the MOA.
g We showed, among other things, that this was how the Staff initially

14 interpreted the first paragraph of section 1.2.3, as well.

15 It is apparent that these two paragraphs (i.e., one dealing with

16 carrying charges, the other dealing with audit finality) address different
17 issues. Staff’s suggestion that our positions on these matters represent an
18 “inconsistency” rests on an inaccurate portrayal of our testimony and the
19 relevant portions of the MOA.

20

21 Q: Does the Staff Panel address the NYPA MOU elsewhere in its Responsive
22 Testimony?

23 A Yes. At pages 87-93 of its testimony, the Staff Panel again references the

24 NYPA MOU to support its position that the MOA precludes the deferral
25 of the NYISO Rate Schedule 1 and 2 rebillings. We do not address the
-5-
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1 Staff Panel’s Responsive Testimony arguments here, as they appear to be
2 just a repackaging of their initial arguments, to which we responded in our
3 September 1, 2006 testimony. However, we do believe it is appropriate to
4 address Staff’s claim that explanatory deferral account materials presented
5 by the Company at a September 17-18, 2002 meeting with Staff were
6 somehow misleading or incorrect.
7
8 Please continue.
9 The Staff Panel cites to the portion of the September 17, 2002 report
10 relating to the NYPA MOU, which provides that carrying.charges would
11 accrue on the deferral balance. Staff then goes on to say (page 89, lines 3-
12 5) that “in July 2005, the Company totally reversed the hand-out position
13 provided to Staff on September 17, 2002.” However, this assertion
14 ignores the fact that the MOA was signed in March 2003. As we
15 discussed above, and as the Staff Panel acknowledged on page 29 of its
16 Responsive Testimony, the third paragraph of section 1.2.3 of the MOA
17 explicitly eliminates any requirement to accrue carrying charges on the
18 deferral balance in recognition of the fact that the balance would be
19 included in rate base. The Company’s adjustment in July 2005 simply
20 conformed the deferral balance to reflect this provision of ;he MOA, to
21 which Staff had agreed and which it now acknowledges controls this issue.
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1 The Company’s conformance of the deferral account entries to the terms
2 of the MOA hardly casts doubt on the candor or accuracy of the
3 September 17, 2002 report, which predated the execution of the MOA, or
4 suggests that the Company blithely deviated from established treatment of
5 deferral account entries.
6

7 Q Could you now turn to your second point relating to the Staff Panel’s
8 Proposal regarding internally adopted accounting changes?

9 A: Yes. The Staff Panel (on pages 100-102) takes issue with the Company’s

10 intention to submit its proposal for deferral account consideration for

11 items affected by internally adopted accounting changes to the Director of

12 the Office of Accounting and Finance sometime in the first half of next

13 year. Staff is concerned such a situation would put it in an untenable

14 position of having to audit two and a half years of accounting changes all

15 at once, on top of its other responsibilities.

16 The Company has absolutely no interest in imposing undue

17 hardship on Staff with respect to auditing this matter. Although we

18 understand the Staff Panel’s concern, we feel it is unnecessary and

19 unwarranted. This item relates to the increase in the dollar threshold of

20 items the Company buys that are eligible for capitalization. By raising the

21 capitalization threshold, smaller items, or items with shorter useful lives
-7-
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1 (e.g., small tools and desktop computer equipment) are charged to expense
2 rather than capital. These internally adopted accounting changes were
3 implemented after the implementation of the Company’s new ERP
4 accounting system, and thus the records and information relating to them
5 are all contained within a single system, which has been actively operated
6 and maintained by the Accounting Services department. As a result, some
7 of the challenges that have confronted the parties in the current audit,
8 which relate to records that may go back nearly eight or ten years in some
9 cases, and span three different accounting systems, simply would not
10 exist. Thus, we do not think Staff’s concerns that an audit of this area will
11 be unmanageable or create an unreasonable burden are accurate.
12 Finally on this issue, if the Director of the Office of Accounting
13 and Finance disagrees with the Company after considering its proposal to
14 defer the effects of the internally adopted accounting changes, the
15 Company is confident that the reversal of these items, which would
16 primarily be reversed to capital, would not be difficult or cause any audit
17 difficulties. In any case, and particularly given the relatively minor
18 additional review associated with an audit and/or subsequent accounting
19 reversal, the Staff’s proposed penalty of a complete write-off of these
20 amounts is wholly unjustified.
21
-8-




Case 01-M-0075 JAMES M. MOLLOY and WILLIAM R. RICHER
1 II  Response to Assertions Relating to Goodwill
2 What is the purpose of this portion of your testimony?
3 We are replying to the responsive testimony of the SGWP and one portion
4 of the responsive testimony of the Staff Panel relating to goodwill (pages
5 27-29).
6
7 Q: In its responsive testimony, the SGWP disagrees with your conclusion that
8 the level of goodwill would not have any impact on the sharing of excess
9 earnings. How do you respond to that testimony?
10 A: The SGWP fails to provide any basis for its disagreement. Its testimony
11 only speculates that “there is the potential for an impact [on excess
12 earnings sharing] in future years” (page 2, lines 20-21). It never even
13 addresses our point tﬁat even if the Company were to write off 100% of its
14 goodwill, the equity ratio would exceed the cap for earnings sharing
15 purposes. Moreover, although the SGWP professes concern with the
16 accuracy of the public reporting of the Company’s financial position, the
17 Company has been conducting its goodwill impairment testing following
18 the rules as described in Financial Accounting Standard (FAS) No. 142,
19 Goodwill and Other Intangible Assets.
20
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10

11

12

13

14

15

16

17

18

19

But the SGWP criticizes a number of assumptions in the Company’s
financial forecast from which that equity ratio was calculated, does it not?
Yes, but those criticisms are misplaced. As we explained in our
testimony, the forecast is from our business plan. The forecast used for
the goodwill impairment testing is based on that business plan, so
management has no incentive to develop a business plan with

unachievable targets.

In its testimony (page 4, lines 6-18), the SGWP states that net earnings,
rather than operating profits, should be used to determine earnings growth,
contrary to its earlier testimony. Do you agree?

No. To evaluate whether goodwill is impaired, one has to determine the
long-term value of the Company, taking into account expected growth in
its operating profits beyond the Merger Rate Plan period. For that
purpose, one must segregate out the effect of factors such as declining
stranded cost recovery which are unique to the Merger Rate Plan period.
Otherwise, one will have a distorted picture of the Company’s long-term

growth in its operating profits.

-10-
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1 Q The SGWP also takes issue with the assumed absence of dividends,
2 declining debt, and rising equity in the Company’s financial forecast (page
3 5, line 8 — page 6, line 12). How do you respond to that testimony?

4 A: Those assumptions do not affect the Company’s operating profits and have

5 no bearing on the growth rate of such operating profits. They therefore are
6 immaterial to a determination of whether or not goodwill is impaired.
7

g8 Q The SGWP states that Staff’s failure to take exception to the inclusion of

9 goodwill in the forecast underlying the Merger Joint Proposal is irrelevant
10 because they anticipated that the Company would recover that goodwill
11 through the shared synergy savings during the Merger Rate Plan term.
12 How do you respond to that testimony?

13 A This contention makes no sense. As the SGWP recognized in its initial

14 testimony (page 6, lines 2-23), the past practice of amortizing goodwill

15 over time was discontinued when SFAS 141 took effect in 2001. Under

16 SFAS 141, goodwill is no longer amortized; instead, there is an annual test

17 to evaluate whether goodwill is impaired. So the entire notion that one

18 would expect to see a decline in goodwill during the term of the Merger

19 Rate Plan is simply incorrect. Moreover, if one looks at the forecast in

20 Attachment 1 to the Merger Joint Proposal, which the SGWP cites in its

21 responsive testimony (page 9, lines 8-9), one sees on page 7, line 30 that
-11-

101




102

Case 01-M-0075 JAMES M. MOLLOY and WILLIAM R. RICHER

1 the amount of goodwill remains constant (at $899,513,000) from 2002

2 through the end of the Merger Rate Plan term in 2011. The SGWP’s

3 expectation that goodwill would decline during the Merger Rate Plan term

4 thus is contrary both to the accounting standards applicable to goodwill

5 .and to the financial forecast underlying the Rate Plan.

6

7 The SGWP asserts (page 11, lines 2-22) that it is not reasonable to expect

8 the Company to earn above its cost of equity. Do you agree with that

9 testimony?
10 No. That assertion is contrary to the expectations of investors, as shown
11 in the data in Exhibit __ (JGS-1). In that exhibit, Mr. Sauvage compares
12 the market value of equity against the book value of equity for.the
13 regulated utilities in the SGWP’s surrogate group. The exhibit shows that
14 every single one of these companies had a market value that exceeded its
15 book value of equity (ranging from 1.2x to 2.6x), implying that the market
16 expected every one of these companies to earn a return on equity above its
17 cost of equity in the future. This is consistent with the view that in order
18 to attract equity investors, a business must be expected to earn a return on
19 equity in excess of its cost of equity. The SGWP fails to support its view
20 that the market would value the Company’s equity at less than, or even
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1 just equal to, its book value, making it the sole outlier to this group, a
2 group which was chosen by the SWGP in the first place.
3 FAS 142 states that the fair value of the reporting unit is the
4 amount at which the unit as a whole could be bought or sold in a current
5 transaction between willing parties. While the SGWP seems to disagree
6 with the market’s judgment, it is the market value of the Company that is
7 critical in determining whether goodwill is impaired, not the opinion of the
8 SGWP or any other observer.
9
10 The SGWP takes the information provided by the Company in IR RAV-
11 26, Part B (#226) and applies the 6.52% discount rate and-8.4x EBITDA
12 multiple developed by Mr. Sauvage (page 16, lines 4-18). Based on that
13 calculation, it determines that the Company’s goodwill is worth only $441
14 million. Do you agree with that analysis?
15 No. The SGWP’s calculation mixes apples and oranges, taking
16 information provided by the Company, which the SGWP acknowledges
17 the Company was not relying upon (page 16, lines 6-9), and combining it
18 with information that Mr. Sauvage developed for a different type of
19 analysis. Any conclusion derived from this type of mixed-up calculation
20 is bound to be flawed.

-13-
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1 Q Changing subjects somewhat, the Staff Panel (at page 27, line 15 — page
2 29, line 3) accuses the Company of double-talk — denying that goodwill is
3 goodwill — in order to recover $19 million of goodwill, contrary to the
4 provisions of the Merger Joint Proposal. How do you respond to that
5 testimony?
6 A We strenuously disagree with it. Staff is trying to hide behind semantics
7 and the word “goodwill” to obscure the real truth. The basic fact is the
8 Company has lost $19 million in revenues for station service provided to
9 NRG during the PowerChoice period, which NRG will not pay due to a
10 FERC regulatory change. As Mr. Bonner and Mr. Leuthauser have
11 explained, the Company is entitled to defer lost station service revenues
12 under mechanisms established by the Commission in both the .
13 PowerChoice proceeding and the Merger Rate Plan. The term “goodwill”
14 only entered into the picture because of the accounting necessitated by
15 NRG’s bankruptcy. As a result of that bankruptcy, the Company was
16 required first to record NRG’s $19 million bad debt as a reserve that
17 reduced the pre-merger value of the Company (which, in turn, increased
18 goodwill) and later to reverse that bad debt reserve after NRG emerged
19 from bankruptcy. The accounting required by NRG’s bankruptcy,
20 however, does not change the basic fact that the $19 million, in reality,
21 reflects station service revenues lost due to regulatory change.
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1 Q: In its testimony on page 28, line 15, the Staff Panel refers to
2 “conventional” and “unconventional” goodwill. What is Staff attempting
3 to describe with this terminology?
4 A: We believe that the Staff Panel is confused about what goodwill s, or it is
5 using these terms in an attempt to complicate a rather simple concept and
6 create the appearance that the Company is seeking to recover goodwill,
7 when it is not. Goodwill is being discussed in this proceeding in two
8 contexts. One context is the issue of determining the value of goodwill
9 and the concept of goodwill impairment testing. The calculations
10 involved with goodwill impairment testing z;re quite detailed. The second
11 context surrounding the topic of goodwill involves establishing the
12 balance of goodwill as part of a business combination. This concept is
13 really quite simple. We described this concept and the mechanics of
14 recording goodwill on pages 86 and 87 of our reply testimony. The
15 definition of goodwill in the glossaries of FAS 141, Business
16 Combinations, and FAS 142, Goodwill and Other Intangible Assets, at
17 Appendix F of both standards, could not be more simple and succinct. It
18 is as follows:
19 “Goodwill: The excess of the cost of an acquired entity over the
20 net of the amounts assigned to assets acquired and liabilities
21 assumed....”
22
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Nowhere in these standards will you find the concepts of
“conventional” or “unconventional” goodwill. There is only one type of
goodwill and it is simply the price paid for the business over the fair value
of the net assets (assets less liabilities) acquired. FAS 141 states that a
company has up to one year in which to establish the fair value of the
acquired net assets. The recording of the $19 million and other such
opening balance sheet adjustments during the first fiscal year after the
merger were merely adjustments to the fair value of the acquired net
assets, and goodwill is simply the difference between the price that
National Grid paid for the Company and the adjusted amount of net assets.
There are no components of goodwill as Staff suggests — rather, it is a
single derived amount. Adjustments made during the permitted one-year
period are not attempts to “recover” goodwill, but simply parts of the

process through which goodwill is accurately recorded.

Later in its testimony, at page 67, lines 11-18, the Staff Panél refers to the
$12.555 million merger delay credit adjustment that was made to the
opening balance sheet with an offset to goodwill. Staff states that “by
reversing this credit out of the generation stranded cost deferral account

balance in March 2003, the Company is once again attempting to force
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! 1 ratepayers to pay for goodwill it agreed was not recoverable from
i
}
2 ratepayers.” What does Staff mean by this?

3 A This is a difficult statement to interpret but we believe the Staff Panel is

4 . saying that the $39.493 million adjustment to increase the generation
5 stranded costs deferral balance in March 2003, which was offset by a
6 credit to goodwill, in effect reversed either the $12.555 million merger
t 7 delay credit or the $11.2 million of nuclear amortization recorded for the
8 month of January 2002. The statement also suggests that this is another
9 attempt to recover goodwill from customers. Again, Staff is either
10 confused about the concept of what goodwill is, or is attempting to
11 complicate the issue. This adjustment is not goodwill since goodwill by
12 definition can only be the cost to acquire Niagara Mohawk over the fair
13 value of the net assets of the business. As a result, the Company is not
14 attempting to recover goodwill from customers. More importantly, the
15 $39.493 million includes neither the reversal of the $12.555 million
16 merger delay credit or the $11.2 million of nuclear amortization recorded
17 in January 2002.
18

19 1IV. Conclusion

20

Q.

Thank you. Ihave no further questions at this time.
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Date of Request__9/1/06_ Request No. _PSC-340 Visalli (RAV-129)__
NMPC Req. No. 404 _

NIAGARA MOHAWK POWER CORPORATION
Case 01-M-0075 — Second CTC Reset Compliance Filing

Request for Information

FROM: PSC-340 Visalli (RAV-129)

Request:
On page 22, lines 7-13 of L. Reilly's testimony, it is stated:

"Absent the express reconcilable provisions, the costs and revenues were not reconcilable. Thus,
no one expected the line items making up the bulk of the Company's base delivery costs and
revenues over the ten-year Rate Plan period to exactly match or even approximately match the
line items in the historic period. In this respect, the Rate Plan rates represent a "black box".

Regarding this statement, please provide the following information:

1. A list of the "express reconcilable provisions".

2. A list of all cost components / activities the Company considers as being in the black box,
not subject to reconciliation.

3. A list of all revenue sources the Company considers as being in the black box, not subject

to reconciliation.

Response:

1. The Company interprets Staff’s request for a list of “express reconcilable provisions” as
identifying those deferral account items for which the deferral is based on comparing the
costs/revenues experienced by the Company with a specific cost/revenue line identified in the
Merger Joint Proposal (“MJP”). The testimony quoted in this request refers to examples of such
deferral account items. These include the deferral accounts relating to: (1) Site Investigation and
Remediation (“SIR”) (MJP § 1.2.4.6); (2) Economic Development Fund (MJP § 1.2.4.7);
Pension and OPEB Expense (MJP § 1.2.4.13); and Incremental Expenses Associated with the
Customer Outreach and Education Program and the Competition-Related and Low Income
Incentive Mechanism (MJP § 1.2.4.14). Incremental Costs Associated with Extraordinary
Storms (MJP § 1.2.4.5) are also deferrable only to the extent they exceed an express deductible
indicated in the MJP.

The MJP also provides for deferral of amounts not based on a comparison to specific line
items, but rather based on “increases or decreases [in the Company’s] revenues or costs from
regulated electric operations . . . .” Legislative or Regulatory Changes (MJP § 1.2.4.6); see also
Externally Imposed Tax and Accounting Changes (MJP § 1.2.4.2.1) (same). Thus, for example,
deferral amounts related to Legislative or Regulatory Changes are based on the effects those
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changes have on the Company’s costs or revenues, compared to what the Company’s costs or
revenues would have been without the legislative or regulatory change. This is how the
Company has calculated the deferral account effect related to Bonus Depreciation resulting from
the Job Creation and Worker Assistance Act of 2002, which added subsection 168(k) to the
Internal Revenue Code. (The bonus depreciation benefit reflects the return requirement on the
additional deferred tax reserve generated by accelerating the Company’s tax deduction in the
first year of a capital investment as afforded by the legislation. The benefit is not a comparison
of what is reflected in rates but rather a calculation of the incremental revenue requirement effect
of the legislation going forward. The same is true for how the Company has calculated the
effects of the Prescription Drug and Medicare Improvement Act of 2003. This is also how the
Company has calculated the deferral account effects associated with Disputed Station Service
and Standby Service (i.e., by comparing the revenues the Company would have received from
regulated electric operations under tariffs approved by the Commission, with the revenues the
Company is legally authorized to recover as a result on the changes brought about by the
Commission’s standby service rulings and FERC’s station service orders). Likewise, in the
event of a future legislative or regulatory change during the course of the Merger Rate Plan, any
deferral amount will be based on the isolated effect such change has on the Company’s costs or
revenues, with and without the change.

The list of the deferral items from the MJP is included as Attachment 1 to this response.
The basis for calculating each deferral is summarized in the Attachment. However, how deferral
amounts should be specifically calculated will depend on the specific provisions of the MJP that
cover the deferral in question.

2. M. Reilly’s quoted reference to a “black box” was in the context of putting the historic
cost analysis submitted as part of the Merger Rate Plan into perspective. As noted in the
testimony, the historic analysis was presented to illustrate the basis for the initial reduced rates.
It was not provided to present a set of individual cost items, each of which would serve as the
basis against which deferrals would be measured. In this regard, all cost components are “in the
black box” in the sense that the Merger Joint Proposal was not intended to track changes in
individual components of the Company’s costs, except to the extent the Merger Joint Proposal
sets forth specific cost components as to which changes are subject to deferral. As noted above,
some deferral account items were to be determined based on the comparison of actual costs with
specific cost line items noted in the MJP. Still other deferrals were to be determined by isolating
the “before-and-after” effect of the event giving rise to the deferral. As Staff recognized in its
Statement in Support of the MJP, the deferral categories were designed to capture those
“difficult-to-project costs” rather than attempt to reflect them in base rates at the outset. Staff
Statement in Support at 11.

The Company must efficiently and effectively manage its business, and bears the risk that
actual costs will exceed the costs reflected in the cost study submitted with the Joint Proposal.
Such costs would include all costs that are not subject to a deferral or adjustment mechanism set
forth in the Joint Proposal or the Company’s tariff. These would include the Company’s normal
O&M and infrastructure expenditures. Unless an item or event is subject to deferral or an
adjustment mechanism under the provisions of the MJP or the Company’s tariff, it would be
considered to be “in the black box.”
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The Company notes that this part of the request contains an assumption with which we do
not agree. The fact that the reduced Merger Rate Plan rates were the product of a “black box”
settlement does not mean changes in those elements of costs and revenues reflected therein that
fall within a deferral provision are not subject to reconciliation.

3. All revenue sources are “in the black box” in the sense that the Merger Joint Proposal
was not intended to track changes in individual components of the Company’s revenues, except
to the extent the Merger Joint Proposal sets forth specific revenue sources, changes in which are
subject to deferral. These include New Services and Royalties (MJP § 1.2.4.18) and net gains
from the sale or transfer of land or buildings as a credit to the SIR deferral Account (MJP §
1.2.4.18, Attachment 14). Other revenue sources subject to deferral are revenue changes arising
from other deferral provisions, such as Legislative or Regulatory Changes (MJP § 1.2.4.6) and
Externally Imposed Tax and Accounting Changes (MJP § 1.2.4.2.1). In addition, to the extent a
revenue source was subject to an adjustment provision under the Company’s tariff, it would be
addressed there.

Name of Respondent: Date of Reply:
James M. Molloy, James J. Bonner September 12, 2006
and Legal Department
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Case 01-M-0075 - Second CTC Reset Compliance Filing IR No. 404
Attachment
Page 1 of 6
Niagara Mohawk Power Corporation d/b/a National Grid
Case 01-M-0075
Merger Rate Plan Deferral Account Provisions
Reference Title Provision Basis for Calculating Deferral
1.24.1 Existing Deferral The beginning balance in the Deferral Account shall include the As defined in Attachment 11 and by
Balances existing regulatory deferrals and the deferrals of NYISO Rate 03/31/2003 MOA. :
' Schedule 1 and 2 costs as authorized in the Year 4 and 5 Compliance
| Filing in Case Nos. 94-E-0098 and 0099, all as shown on
Attachment 11.  The actual balances on the Effective Date shall be
reflected in the Deferral Account following an audit by DPS Staff.
The MRA Interest Savings Deferral included in the deferral balances
shall continue through August 31, 2003 and shall be calculated in the
same way as Niagara Mohawk has calculated the interest savings in
. Attachment 11. Deferrals associated with the Memorandum of
E Understanding between NYPA and Niagara Mohawk shall continue
until the expiration of the agreement on August 31, 2003 or the date
I through which such agreement is extended.
1242 Tax and
Accounting
Changes
1.2.4.2.1 Externally Niagara Mohawk shall include in the Deferral Account all of the Difference between costs and/or
Imposed effects of any externally imposed accounting change, and all of the revenues with and without change.
effects associated with any change in the federal or state rates, laws,
regulations, or precedents governing income, revenue, sales,
franchise, or property taxes, if the accounting or tax change
evaluated individually increases or decreases Niagara Mohawk’s
costs or revenues from regulated electric operations at an annual rate
of more than $2.0 million per year. This provision shall also cover
refunds to or payments (with interest and net of deferred taxes)
reasonably made by Niagara Mohawk associated with electric
operations as the result of ongoing examinations by federal and state
tax authorities of Niagara Mohawk’s tax returns filed prior to the
Effective Date and during the Rate Plan Period..
[n addition, this provision shall cover any reduction in revenues
associated with the Power for Jobs Program from the revenues that
are now recovered as a credit against the tax imposed pursuant to
§186-2 of the Tax Law, but which may not be recovered from that
source in the future either because the tax liability pursuant to that
section falls below zero or for any other reason
1.24.3 Legislative or  Unless otherwise provided for in Section 1.2.3.5, Niagara Mohawk Difference between costs and/or
Regulatory shall include in the Deferral Account all of the effects of any revenues with and without change.
Changes legislative, court, or regulatory change, which imposes new or
modifies existing obligations or duties and which, evaluated
individually, increases or decreases Niagara Mohawk’s revenues or
costs from regulated electric operations at an annual rate of more
than $2.0 million per year. '
NMPC-404_PSC-340_RAV-129_A.xls by JJB & CAG 09/12/2006
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Merger Rate Plan Deferral Account Provisions

Provision Basis for Calculating Deferral

1244

1.2.4.5

Extraordinary
Inflation

During each of the first five years of the Rate Plan, Niagara Mohawk As set forth in Section 1.2.4.4 and
shall include in the Deferral Account the amount by which the actual Attachment 12.
inflation in the prior year as measured by Gross Domestic Product

Price Index (“GDPPI”) exceeds the GDPPI indexed at 4.5 percent

from the Effective Date. During the second five years of the rate

plan, the 4.5 percent GDPPI inflation index for excess inflation shall

be adjusted to equal a percentage that is 2.3 percent over the January

2007 Blue Chip consensus forecast of inflation for calendar years

2007 and 2008. The excess inflation determined in the prior

sentence shall be applied to a base that equals the amounts shown on

Attachment 12 and shall be capped by the actual increases to

Niagara Mohawk’s departmental expenses using the methodology

shown in Attachment 12.

The addition to the Deferral Account shall be made when actual
inflation exceeds the cumulative GDPPI inflation index from the
Effective Date, provided, however, that any adjustment under this
section shall never be less than zero, and provided further, that no
adjustment shall be made under this section to the extent that: (a)
Niagara Mohawk’s earnings in the calendar year, as calculated in the
earnings sharing analysis pursuant to Section 1.2.5.2, are greater
than 10.6 percent or (b) Niagara Mohawk’s actual electric
Departmental Expenses are below the forecasted electric
Departmental Expenses shown on Attachment 12. The calculation
for the adjustment is illustrated in the example set forth in
Attachment 12.

Costs Associated Using the methodology illustrated in Attachment 13, Niagara As set forth in Section 1.2.4.5 and

with
Extraordinary
Storms

Mohawk shall include in the Deferral Account any Incremental Attachment 13.
Costs that exceed $2.0 million from any individual Major Storm
occurring in a calendar year, provided that Niagara Mohawk has first
spent a total of $6.0 million on Incremental Costs of Major Storms in
that year, which has not been included in the Deferral Account. A
Major Storm shall be defined in accordance with the Commission’s
definition in 16 NYCRR Part 97. Incremental Costs shall include
overtime and associated overheads paid to employees to restore
service following the Major Storm, rest time wages incurred as the
result of a Major Storm as specified in Niagara Mohawk’s union
contracts, outside vendor costs (including the costs of crews from
affiliate companies), lodging and meal charges, and material and
supply charges that Niagara Mohawk would have not incurred,
except for the Major Storm. Any capitalized costs shall be excluded
from Incremental Costs, and proceeds from insurance shall be
deducted from Incremental Costs.

Niagara Mohawk shall open a work order for each Major Storm, and
the Incremental Costs charged as a result of any Major Storm shall
be subject to audit by the DPS StafT for reasonableness and
appropriateness. The $2.0 million deductible for each Major Storm
resolves any and all issues related to the Incremental Costs having
the effect of reducing Niagara Mohawk’s ongoing operating costs.

NMPC-404_PSC-340_RAV-129_A.xls by JJB & CAG 09/12/2006
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Merger Rate Plan Deferral Account Provisions

Title Provision Basis for Calculating Deferral

1.2.4.6

1.2.4.7

1.24.8

1.2.4.9

Site Investigation Niagara Mohawk shall include in the Deferral Account any Site Difference between actuals and
and Remediation Investigation and Remediation (“SIR”) Costs allocated to electric  amounts set forth in Section 1.2.4.6
Costs operations paid in excess or below $12.75 million per year. SIR and Attachment 14,

Costs are defined in Attachment 14, and are consistent with the SIR

Costs that are now being deferred under Power Choice.

Economic Each month, Niagara Mohawk shall include in the Deferral Account Difference between actuals and
Development  any difference between one twelfth of the annual amounts shown on amounts set forth in Section 1.2.4.7
Fund line 4 in Attachment 15 and the actual costs or revenue reductions  and Attachment 15.

occurring in that month associated with: (a) the actual Empire Zone

Discounts'"! associated with Contestable Loads as defined in the
tariff for SC-12 up to one twelfth of the annual amounts shown on
line 6 of Attachment 15 and 50 percent of the amounts in excess of
that level; (b) the actual Empire Zone Discounts other than for
Contestable Loads up to one twelfth of the annual amounts shown on
line 7 of Attachment 15 and 90 percent of the amounts in excess of
that level; (c) the actual discounts provided under SC-11 and SC-12

during the mouthm; and (d) the fully documented actual incremental
non-labor costs associated New Program Initiatives developed
pursuant to Section 1.2.10.2, which have been filed with and
approved by the Commission and which were incurred during the
month.

Niagara Mohawk’s obligations under subparagraphs (a) and (b),
above shall be limited to $2.0 million per year, and after this
threshold is reached, the 50 percent in subparagraph (a) and the 90
percent in subparagraph (b) shall be revised to 100 percent.

Service Quality Niagara Mohawk shall include in the Deferral Account any penalties As defined in Attachment 9.
Penalties associated with failure to meet the Service Quality standards set forth

in Attachment 9, not otherwise credited to customers under Section

1.2.3.7.

Customer Niagara Mohawk shall include in the Deferral Account the sum of:  As set forth in Sections 1.2.4.9 and
Service Backout, (a) the difference between the Customer Service Backout Credits ~ 1.3.3, until new provisions in the
Metering, and  provided pursuant to Section 1.3.3 to customers choosing to take 04/20/2006 Order in Case 05-M-
Billing Credits ~ service from an energy service provider other than Niagara Mobawk 0333 become effective.

and SRAC associated with such Customer Service Backout Credits

as set forth in Section 1.3.3; (b) following approval by the

Commission of Niagara Mohawk’s SRAC for metering, the

difference between the metering credits provided by Niagara

Mohawk pursuant to the Commission’s orders in Case Nos. 94-E-

0952 and 00-E-0165 and the approved SRAC, unless the

Commission requires an alternative method for recovery; and (c)

following approval by the Commission of Niagara Mohawk’s SRAC

for billing, the difference between the billing credits provided by

Niagara Mobawk pursuant to the Commission’s orders in Case Nos.

99-M-0631 and 98-M-1343 and the approved SRAC, unless the

Commission requires an alternative method for recovery.

NMPC-404_PSC-340_RAV-129_A.xls by JJB & CAG 09/12/2006
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Reference Title Provision Basis for Calculating Deferral
1.2.4.10 Earnings Sharing Niagara Mohawk shall include in the Deferral Account the As set forth in Section 1.2.4.10 and
Mechanism customers’ share of the earnings above the Applicable ROE Cap Section 1.2.5
calculated pursuant to the procedure set forth in Section 1.2.5,
below.
1.2.4.11 Stranded Cost  Niagara Mohawk shall include in the Deferral Account any Reductions or additions to stranded
Mitigation and  reductions or additions to stranded costs associated with the costs associated with
Adjustment implementation of the Niagara Mohawk Joint Proposal for Nine Mile implementation of the Nine Mile
Point (Case No. 01-E-0011), and the implementation of any of Point Joint Proposal (Case 01-E-
Niagara Mohawk’s other agreements for the sale of the fossiland ~ 0011), and implementation of any
hydro generating assets to the extent allowed by the orders in those other agreements for the sale of
cases.[3] generating assets to the extent
allowed in those cases.
1.2.4.12 Renewables Cap Niagara Mobawk shall include in the Deferral Account any revenues Superceded by Case 01-E-1847
in the tracking/projection account as currently allowed in Rule 12.8 Standby Service Joint Proposal.
of Niagara Mohawk’s PSC 207 tariff.
1.2.4.13 Pension and Niagara Mohawk shall include in the Deferral Account any amounts As set forth in Attachment 16.
OPEB Expense or credits authorized or required under the procedures set forth in
Attachment 16.
1.2.4.14 Incremental Niagara Mohawk shall include in the Deferral Account any approved Difference between actuals and
Expenses incremental non-labor costs associated with the implementation of amounts set forth in Attachment 8.
Associated with the Customer Outreach and Education Program and the Competition-
the Customer Related and Low Income Incentive Mechanisms, as set forth in
Qutreach and  Attachment 8.
Education
Program and the
Related and Low
Income Incentive
Mechanisms
1.2.4.15 Religious Rates Any refunds or revenue effects associated with the resolution of Case Any refunds or revenue effects
No. 99-E-0503 shall be included in the Deferral Account. associated with resolution of Case
99-E-0503.

NMPC-404_PSC-340_RAV-129_A xls by JJB & CAG 09/12/2006
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Reference Title Provision Basis for Calculating Deferral
1.2.4.16 Major Niagara Mohawk shall have the right to petition the Commission for Difference between p;oposed costs

Investments in  special ratemaking treatment for major programs and expenditures and Merger Rate Plan Financial
Years Sevento  that may occur in years seven through ten of the Rate Plan Period. Ir Forecast. Company may petition
Ten of the Rate  the petition, Niagara Mohawk must demonstrate that the proposed  for special ratemaking treatment for
Plan Period investment was incremental to the original 10-year forecasts major programs and expenditures
underlying the rates agreed to in this Joint Proposal and that any that are incremental to the original
expenses or savings go beyond such forecasts. To this end, Niagara 10-year forecasts underlying the
Mohawk shall, within six months of the Effective Date and every  rates agreed to in the Joint Proposal.
two years thereafier, file with the Commission a five-year capital and If the Commission approves such
expense budget including therein a schedule of projects consistent  petition, increases or decreases in
with and developed from the capital expenditure forecasts pre-tax net income shall be included
underpinning this Joint Proposal. Any significant additional projects in the deferral account.
would be accompanied by an engineering economic and/or technical
justification. In the petition, Niagara Mohawk shall have the right to
propose a sharing of any efficiency gains as a method to recover the
costs for such program or expenditures.

To the extent that the petition as approved by the Commission
increases or decreases pre-tax net income, Niagara Mohawk shall
include the differential in the Deferral Account.

1.2.4.17 Loss of Revenue Niagara Mohawk shall include in the Deferral Account all verifiable Case 01-E-1847 Standby Service
from Changes to losses of revenue associated with modifications to Rules 44 and 52 Joint Proposal Attachment 2.

| Rules 44 and 52 after the filing date of this Joint Proposal, including, without

limitation, the implementation of the modification to Rule 52 set

forth in Section 1.2.17.3.2, but excluding the following: (a) any loss

of revenues associated with the implementation of the modification

of Rule 52 set forth in Section 1.2.17.3.1, and (b) for each calendar

year from September 1, 2003 through the expiration of the Rate Plan

Period, the first $2.0 million of verifiable losses of revenues that

would otherwise be deferred under this section plus the Actual
" Annual Standby Service Lost Revenue incurred under the Joint

Proposal approved by the Commission in Case No. 01-E-1847 using

the methodology shown in Attachment 2, page 5, of that Joint

Proposal. [4]
1.2.4.18 New Services  Niagara Mohawk shall include in the Deferral Account 50 percent of Fifty-percent of any net incremental
and Royalties  any net incremental revenues from Currently Provided Incidental ~ revenues relating to Currently
Services pursuant to Section 2.4.1 of Attachment 23, and Provided Incidental Services as well

commercialization of R&D products and technologies pursuant to  as the commercialization of R&D
Section 4.4.1 of Attachment 23. Niagara Mohawk shall also include products. Sharing levels for New
the sharing level for net incremental revenues associated with Services are subject to

proposed new services which the Commission has found appropriate determination by the Commission.
pursuant to Section 2.4.2 of Attachment 23.

NMPC-404_PSC-340_RAV-129_A.xls by JJB & CAG 09/12/2006
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| Niagara Mohawk Power Corporation d/b/a National Grid
Case 01-M-0075
Merger Rate Plan Deferral Account Provisions

Reference Title Provision Basis for Calculating Deferral
1.2.4.19 Follow-on In the event that National Grid closes any additional mergers or As set forth in Section 1.2.4.19 and
Merger Credit  acquisitions within the United States, Niagara Mohawk shall Attachment 10.
implement a Follow-on Merger Credit calculated pursuant to
methodology set forth in Attachment 10, which is designed to credit
the Deferral Account by fifty percent of the additional synergies net
of costs to achieve produced by the follow-on merger and allocable
to Niagara Mohawk. The Follow-on Merger Credit to the Deferral
Account shall remain in effect for the remaining term of the Rate
Plan. The Follow-on Merger Credit shall begin on the closing of the
Follow-on Merger after Niagara Mohawk submits a compliance
filing that sets forth the synergy savings, costs to achieve and
allocation method pursuant to the protocols set forth in Attachment
. 10. Niagara Mohawk is allowed to retain fifty percent of the Follow-
on Merger synergy savings through the end of the Rate Plan Period
by retaining the Follow-on Merger Synergy Allowance referenced in
Section 1.2.5.2.9. Subsequent to the end of the Rate Plan, the
Follow-on Merger savings are allocated pursuant to Section 1.2.6.

1.2.4.20 Delay in On the Effective Date, Niagara Mohawk shall include in the Deferral Defined as $405,000 per day of
Effective Date  Account an electric customer credit equal to $405,000 per day for  delay in closing.
each day between January 1, 2002 and the Effective Date as set forth
in Attachment 2, p. 2.

NOTES [1] The Laws of 2000, Chapter 63, Part GG, Section 15 changed the
name of Economic Development Zones to Empire Zones.
Accordingly, Economic Development Zones or EDZ, wherever
appearing in Niagara Mohawk’s Tariffs shall be deemed to mean
Empire Zones for all purposes.

[2] Niagara Mohawk has credited the Deferral Account by $300,000
pursuant to the Customer Contract Options Section of Attachment
21.

[3] See Case Nos. 94-E-0098 and 94-E-0099 for the order dated June
7, 1999, approving the sale of Huntley and Dunkirk Stations, and the
order dated May 27, 1999, approving the sale of the hydro stations,
the order dated April 26, 2000, approving the sale of the Albany
Station; see those dockets and Case No. 96-E-0898 for the order
dated October 21, 1999, approving the sale of the Oswego Station;
see those dockets and Case Nos. 96-E-0909 and 96-E-0897 for the
order dated December 20, 2000, approving the sale of the Roseton
Station; and see Case No. 98-E-1028 for the order dated September
29, 1999, approving the sale of the Glen Park Hydro Station.

[4) From Standby Service Joint Proposal 03/12/2002, Case 01-E-
1847, at 6.
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Date of Request_2/6/06__ Request No. _PSC-209 Visalli (RAV-40)_Corrected_
NMPC Req. No. 264
NIAGARA MOHAWK POWER CORPORATION

Case 01-M-0075 — Second CTC Reset Compliance Filing
Request for Information

FROM: PSC-209 Visalli (RAV-40)

Request:

For purposes of this information request, assume the Company's position on "NiMo Other
Disputed Station Service" is correct, i.e., such sales were included in the evaluation of the
ongoing reasonableness of the Company's sales forecast as the Merger Proposal was
developed. Based on that assumption:

a. Please indicate the exact level of such annual sales that was included in the Merger Joint
Proposal for each of the 10 rate years based on that evaluation of the ongoing reasonableness
of the Company's sales forecast as the Merger Proposal was developed. Provide an
explanation as to how those exact levels of annual sales were derived and include supporting
documentation (e.g., historical actual sales by month that would have been considered in the
evaluation, etc).

b. Same as a. for the exact levels of gross margin included in the Merger Proposal for each
of the 10 rate years for these sales.

Corrected Response:

Attached is a correction to Table No. 2. This corrected attachment incorporates a change to
the actual and forecast columns in Table No. 2. These columns were inadvertently
transposed. This is the only change to the attachment.

Response:

a. The exact, or even the approximate, level of annual sales for station service
customers that was included in the Merger Joint Proposal sales forecast for each
of the ten years in the Merger Rate Plan cannot be determined. Although the
underlying historical data upon which the Merger Joint Proposal sales forecast
was based included station power sales to unregulated generators under former
Service Classification No. 7 (“SC-77), such sales were redistributed to other
service classifications, principally Service Classification Nos. 3 and 3-A (“SC-3
and SC-3A”). Former SC-7 was terminated on November 1, 1999, as a result of
the PowerChoice Settlement' and customers formerly served thereunder

! Case 94-E-0098 Proceeding on Motion of the Commission as to the Rates, Charges, Rules and Regulations of
Niagara Mohawk Power Corporation for Electric Service. S.C. 7 TARIFF FILING., Order dated October 29,
1999

Form 103
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transferred to other service classifications. At that point, the need to forecast SC-
7 ceased.

The Company’s forecasting methodology for its principal electricity service
classifications, including SC-3 and SC-3A, is based on econometric techniques.
Such techniques do not rely upon customer-by-customer projections, rather these
techniques mathematically identify, chiefly through regression analysis, causal
relationships between a dependent variable—in this case, electricity sales for a
given service or customer class—and explanatory variables selected by the
forecaster.” Consequently, once a formerly separately identifiable population is
subsumed into another population, it ceases to exist as a separately identifiable
population for econometric forecasting purposes.

One of the main purposes of sales forecasting is to provide the basis for
generating the billing units used to design rates that will recover the allowed
revenue requirement over the period of time these rates will be in effect. Actual
customer populations for which billing units are derived from the sales forecast
are dynamic—new customers are added, old customers are terminated, and
electricity usage for the population will vary with economic forces and weather.

Assuming for this discussion, the Company misstated its forecast for the service
classifications under which station power customers are served by failing to take
into account new station power sales to its former generating plants upon sale of
these plants to new owners, one would expect to detect that variance by
comparing actual sales in affected service classifications to forecasted sales,

especially in the early years of the forecast at the time the new sales were realized.

The largest of these new station power customers NRG Energy acquired the
Huntley, Dunkirk and Oswego Harbor Stations from Niagara Mohawk in mid-to-
late1999°, PSEG Power acquired the Albany Steam Station from Niagara
Mohawk in early 2000,* and Constellation Energy ac?uired the Nine Mile Point
Nuclear Stations from Niagara Mohawk in late 2001.

2 See Merger Petition and Joint Proposal Financial Forecast and Supporting Workpapers, January 17, 2001,
Workpapers of G.S. Mann Electric Sales Forecast 2000-2014, pp. 67-145

* Case 94-E-0098 Proceeding on Motion of the Commission as to the Rates, Charges, Rules and Regulations of
Niagara Mohawk Power Corporation for Electric Service. JOINT PETITION FOR AUTHORITY TO
TRANSFER COALFIRED GENERATING ASSETS, Order dated June 7, 1999 and Case 94-E-0098 Proceeding
on Motion of the Commission as to the Rates, Charges, Rules and Regulations of NiagaraMohawk Power
Corporation for Electric Service. JOINT PETITION FOR AUTHORITY TO TRANSFER THE OSWEGO
GENERATING FACILITY, Order dated October 21, 1999

* Case 94-E-0098 Proceeding on Motion of the Commission as to the Rates, Charges, Rules and Regulations of
Niagara Mohawk Power Corporation for Electric Service. JOINT PETITION FOR AUTHORITY TO
TRANSFER THE ALBANY GENERATING FACILITY, Order dated April 26, 2000

3 Case 01-E-0011 Joint Petition of Niagara Mohawk Power Corporation, New York State Electric & Gas
Corporation, Rochester Gas and Electric Corporation, Central Hudson Gas & Electric Corporation,
Constellation Nuclear, LLC and Nine Mile Point Nuclear Station, LLC for Authority Under Public Service Law
Section 70 to Transfer Certain Generating and Related Assets and for Related Approvals, Order dated October
26, 2001

Form 103
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As shown in the Attachment to this response, no such sales variance is detected,
either before Merger Rate Plan forecast (Table No. 1) or in the Merger Rate Plan
forecast to date (Table No. 2). In each of the years shown in the foregoing
analyses, the sum of the actual SC-3 and SC-3A sales is below the forecasted
sales. Consequently, the Company is not reaping a windfall from the new sales to
station power customers unaccounted for in the forecast. Such sales are only
partially offsetting the sales losses attributable to other customers. Thus, the
Company is under-recovering not over-recovering its revenue requirement from
these service classes.

b. See (a) above.

Name of Respondent: James J. Bonner Jr. Date of Reply:May 15, 2006

Form 103
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Niagara Mohawk Power Corporation d/b/a National Grid
Case 01-M-0075 - Second CTC Reset Compliance Filing

Attachment to Information Request No. 264 [PSC-209 Visalli (RAV-40)]

TABLE NO. 1 Electric. Sales -- Actual vs Forecast (W/SC7 reported at parent tariff)
Variance (GWh)
1999 2000 ‘ 2001
Actual " Forecast® variance  Actual " Forecast® vVariance Actual " Forecast® Variance
SC3 5,776 6,367 (591) 4,929 6,357 (1,429) 4,492 6,336  (1,844)
SC3A 3,691 3,324 367 2,566 3,323 (757) 2,754 3,323 (569)
Total 9,467 9,691 (224) 7,495 9,681 (2,186) 7,247 9,660 (2,413)

" Actual Sales per FERC Form 1 (with SC7 reported at parent tariff)
@ Forecast Sales (June 1999)

TABLE NO. 2 Electric Sales -- Actual vs Forecast
Variance (GWHh)
2002 2003 2004
Actual ® Forecast” Variance  Actual® Forecast® Variance Actual ® Forecast™® Variance
SC3 5,730 6,333 (603) 5,752 6,384 (632) 6,008 6,431 (423)
SC3A 3,928 3,942 (14) 4,061 3,942 119 4,347 3,942 405
Total 9,658 10,275 (617) 9,813 10,325 (512) 10,355 10,373 (18)

®) 2002-2004 Provided by G. Mann on 5/12/2005
I“" Merger Rate Plan Forecast Sales

Hayx3

Attachment, 05/156/2006 Page 1

; Attachment to Form 103 PSC-209 Visalli (RAV-40)_JJB_corrected 2.xls
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STATE OF NEW YORK
PUBLIC SERVICE COMMISSION

Case No. 01-E-1847

Niagara Mohawk Power Corporation

COMPLIANCE WITH
OPINION NO. 01-4
IN
CASE NO. 99-E-1470
ON
STANDBY SERVICE RATES

JOINT PROPOSAL

March 12, 2002

Volume One
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CASE NO. 01-E-1847

COMPLIANCE WITH
OPINION NO. 01-4
IN
CASE NO. 99-E-1470
ON
STANDBY SERVICE RATES

JOINT PROPOSAL

Volume One

Table of Contents

- Proposed SC-7 Tariff Language
Lost Revenue Deferral and Rate Adjustment
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A National Grid Company <

Gloria Kavanah

Attoney at Law

111 Washington Avenue, Suite 301
Albany, NY 12210

518.433.5221 Fax: 518.433.5220
gloria.kavanah@us.ngrid.com

| March 12, 2002

Hon. Janet Hand Deixler
Secretary
New York State

Public Service Commission
Albany, NY 12223-1350

Re: Case 01-E-1847 — In the Matter of the Compliance Filing of Niagara Mohawk
Power Corporation in Response to Opinion No. 01-4 on Standby Service Rates.

Dear Secretary Deixler:

Enclosed for filing are the original and twenty-five copies of the Joint Proposal entered
into among Niagara Mohawk Power Corporation (“Niagara Mohawk”), Department of Public
Service Staff, the Independent Power Producers of New York, Orion Power New York GP, Inc.,
NRG Companies, Multiple Intervenors and National Fuel Gas Distribution Corporation. As
described in the Joint Proposal, the signatories agree that the Joint Proposal settles and resolves
all issues regarding Niagara Mohawk’s electric standby rates described therein except to the
extent indicated on the party’s signature page.

Also enclosed for filing are Supporting Workpapers prepared by Niagara Mohawk in
relation to the Joint Proposal.

The Joint Proposal and Supporting Workpapers are being served today via electronic mail
and first class mail on the active parties lists for Cases 01-E-1847 and 01-M-0075.

Respectfully submitted,

Lisa Gayle Bradley
Gloria Kavanah

cc: Hon. J. Michael Harrison, Administrative Law Judge (via hand delivery and electronic mail)
Hon. Joel Linsider, Administrative Law Judge (via hand delivery and electronic mail)
Active Parties List 01-E-1847 (via first class mail and electronic mail)
Active Parties List 01-M-0075 (via first class mail and electronic mail)
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JOINT PROPOSAL

Active Party List
Case No. 01-E-1847
01/28/02
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CASES 00-E-1847 AND 99-E-1470
ACTIVE PARTY LIST

Exhibit (JJB/SDL-9)
Page 6 of 74

(As of 1/28/02)

PRESIDING

HON. J. MICHAEL HARRISON
ADMINISTRATIVE LAW JUDGE
NYS DEPT. OF PUBLIC SERVICE
OFFICE OF HEARINGS AND
ALTERNATIVE DISPUTE RESOLUTIONS

Three Empire State Plaza

Albany,
Tel:
Fax:

NY 12223-1350
518-473-5246
518-473-3263

E-mail: j_michael harrison

@dps.

state.ny.us

ACTIVE PARTIES
(As of January 28, 2002)

FOR NYS DEPT. OF PUBLIC
SERVICE

JANE ASSAF,6ESQ.
OFFICE OF GENERAL COUNSEL

Three Empire State Plaza
Albany, NY 12223-1350

Tel: (518) 474-4535
Fax: (518) 486-5710
E-mail:

jane assaf@dps.state.ny.us

DOUGLAS LUTZY

TAMMY MITCHELL

OFFICE OF ENERGY & EFFICIENCY
Three Empire State Plaza
Albany, NY 12223-1350

Tel: (518) 473-3343
Fax: (518) 473-14¢°8
E-mail:

douglas_lutzy@dps.state.ny.us
tammy mitchell@dps.state.ny.us

FOR NIAGARA MOHAWK POWER CORP.

LISA GAYLE BRADLEY, ESQ.
WILLIAM M.MARINELLI
300 Erie Blvd. West

Syracuse, NY 13202
Tel: (315) 428-5915
Fax: (315) 428-5916
E-mail:

bradley@niagaramohawk.com
& marinelliw@niagaramohawk.com

FOR NATIONAL GRID USA

THOMAS G. ROBINSON, ESQ.
JAMES BONNER

E-mail:
thomas.robinson@us.ngrid.com
& james.bonner@us.ngrid.com
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CASE 00-E-1847 & 99-E-1470

FOR KEYSPAN

DEBORAH M. FRANCO, ESQ.
CULLEN AND DYRKMAN

100 Quentin Roosevelt Blvd.
Garden City, NY 11530-4850

Tel: (516) 357-3878
Fax: (516) 357-3792
E-mail: dfranco@culldyk.com

JAMES D'ANDREA

ANNA S. CHACKO, ESQ
KEYSPAN-RAVENSWOOD, INC.
175 East 0ld Country Road

Hicksville, NY 11801
Tel: (516) 545-4529
Fax: (516) 545-5029
E-mail:

jdandrea@keyspanenergy.com
E-mail:
achacko@keyspanenergy.com

FOR ROCHESTER GAS AND ELECTRIC
CORPORATION

SUSAN MORIEN

MARK O. MARINI

89 East Avenue

Rochester, NY 14649

Tel: (585) 771-4741

Fax: (585) 724-8818

E-mail: sue_morien@rge.com
E-mail: mark marini@rge.com

FOR MULTIPLE INTERVENORS

MICHAEL, B. MAGER, ESQ.
ROBERT M. LOUGNEY ,ESQ.
540 Broadway, PO Box 22222
Albany, NY 12201-2222

Tel: (518) 426-4600
Fax: (518) 320-3495
E-mail: mmager@couchwhite.com

and rloughney@couchwhite.com

Niagara Mohawk Power Corporation d/b/a National Grid
Case 01-M-0075 Second CTC Reset Deferral Audit
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FOR UTILITY WORKERS UNION OF
AMERICA

RICHARD J. KODA, PRINCIPAL
KODA CONSULTING, INC.

409 Main Street
Ridgefield, CT 06877-4511

Tel: (203) 438-9045
Fax: '(203) 438-7854
E-mail: rjkoda@javanet.com

FOR AMERICAN WIND ENERGY
ASSOCIATION

DAVID R. WOOLEY, ESQ.
JIM MUSCATO

YOUNG, SOMMER ...LLC
Five Palisades Drive
Albany, NY 12205

Tel: (518) 438-9907
Fax: (518) 438-9914
E-mail:

jmuscato@youngsommer. com

FOR AMERICAN REF-FUEL COMPANY

JIM CZEPIEL
DIRECTOR OF ENERGY MARKETING
15990 North Barkers Landing

Houston, TX 77778
Tel: (281) 649-4917
Fax: 281-649-4815

E-mail: Jjim.czepiel@ref-

fuel.com
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FOR INDEPENDENT POWER
PRODUCERS

DAVID B. JOHNSON
READ AND LANIADO, LLP
25 Eagle Street
Albany, NY 12207

Tel: (518) 465-9313
Fax: (518) 465-9315
E-mail: dbjGcapital.net

GLENN HAAKE

General Counsel

291 Hudson Avenue
Albany, NY 12210

Tel: (518) 436-3749
E-mail: glenn@Rippny.org

KEN SLATER

SLATER CONSULTING

3370 Habersham Road, NW
Atlanta, Georgia 30305
Tel: (404) 264-9160
E-mail: kjs@slater-
consulting.com

FRANK RADIGAN

HUDSON RIVER ENERGY GROUP
One Steuben Place, Suite 508
Albany, NY 12207

Tel: (518) 436-1628

E-mail: fradigan@aol.com

BOB LOGAN

ALBANY STEAM STATION
Tel: (518) 436-5053
E-mail:
robert.logan2@pseg.com

Niagara Mohawk Power Corporation d/b/a National Grid
Case 01-M-0075 Second CTC Reset Deferral Audit
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FOR THE E CUBED COMPANY

PETER CHAMBERLAIN
RUBEN BROWN

215 East 79th Street
New York, NY 1021
Tel: (212) 585-4160

FOR CAPSTONE TURBINE
CORPORATION

KEVIN DUGGAN

21211 Nordhoff Street
Chatsworth, CA 91311

Tel: ~(818) 734-5455
Fax: (818) 734-5385
E-mail:

kduggan@capstoneturbine.com

FOR NATIONAL ASSOCIATION OF
ENERGY SERVICE COMPANIES

DONALD GILLIGAN
PREDICATE, LLC
1 Post Office Square

Sharon, MA 02067
Tel: (781) 793-0250
Fax: (781l) 793-0600
E-mail:

donaldgilligan@mediaone.net

FOR PLUG POW<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>