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The Honorable Joel A. Linsider 
New York State Public Service Commission 
Three Empire State Plaza 
Albany, New York 12223 

RE:     Niagara Mohawk/National Grid Merger - Case No. Ol-M-0075 

Dear Judge Linsider: 

Attached please find Petitioners' Post-Hearing Brief in the above-referenced 
proceeding. Pursuant to your instructions this brief is being served electronically on you 
and all parties of record. Hard copies of the brief also are being served on all parties and 
filed with the Secretary, and the original filed with Your Honor, in accordance with the 
Commission's Rules of Procedure. 

Petitioners greatly appreciate the efforts Your Honor and the Commission have 
made to expedite consideration of the Joint Proposal. The sooner the Joint Proposal is 
approved and implemented, the sooner Niagara Mohawk's customers will see the rate 
cuts and the other substantial benefits that are possible because of the merger. We 
accordingly urge that Your Honor and the Commission continue to act expeditiously in 
your review of the Joint Proposal. 

Respectfully submitted. 

Steven J. Agrfc&a 

cc:       The Honorable Janet Hand Deixler 
Active Parties List 
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CASE 01-M-0075 
PROPOSED MERGER 

NIAGARA MOHAWK AND NATIONAL GRID 
ACTIVE PARTY LIST 

(As of November 7,2001) 

LITIGATION JUDGE: SETTLEMENT JUDGE: 

JOEL A. LINSIDER ROBERT GARLIN 
NYS DEPARTMENT OF NYS DEPARTMENT OF 
PUBLIC SERVICE PUBLIC SERVICE 

3 Empire' State Plaza 3 Empire State Plaza 
Albany, NY 12223-1350 Albany, NY 12223-1350 
Tel:  (518) 474-8711 Tel:  (518) 474-0739 
Fax:  (518) 473-3263 Fax:  (518) 473-3263 
Email:  joel_linsider® Email:  robert garlin® 

dps.state.ny.us dps.state.ny.us 

# 
ACTIVE PARTIES: 

THOMAS ROBINSON, ESQ. 
GLORIA KAVANAH, ESQ. NATIONAL GRID USA 
NIAGARA MOHAWK POWER 25 Research Drive 
CORPORATION Westborough, MA 01582 

111 Washington Avenue, Phone:  (508) 389-2877 
Suite 301 Fax:     (508) 389-2463 
Albany, NY 12210 Email:  thomas.robinson® 
Phone:  (518) 433-5221 us.ngrid.com 
Fax:     (518) 433-5220 
Email:  kavanahg® JANE ASSAF, ESQ. 

NiagaraMohawk.com NYS DEPARTMENT OF 
PUBLIC SERVICE 

WILLIAM MARINELLI 3 Empire State Plaza 
NIAGARA MOHAWK POWER Albany, NY 12223-1350 

• 

CORPORATION Phone:  (518) 474-4535 
3 00 Erie Blvd. West Fax:     (518) 486-5710 
Syracuse, NY 13202 Email:  jane_assaf® 
Phone:  (315) 428-5915 dps.state.ny.us 
Fax:     (315) 428-5916 
Email:  marinellim® NEW YORK POWER AUTHORITY 

NiagaraMohawk.com 123 Main Street 
White Plains, NY 10601 

STEVEN AGRESTA, ESQ. JOSEPH J. CARLINE, ESQ. 
SWIDLER BERLIN SHEREFF Phone:  (914^) 390-8009 
FRIEDMAN, LLP Fax:    (914) 390-8040 

3000 K Street, N.W. Suite 300 Email:  Joseph.carline® 
Washington, DC 20007 nypa.gov 
Phone:  (202) 424-7501 JAMES J. PETERSON 
Fax:    (202) 424-7692 Phone:  (914) 390-8108 
Email:  SJAgresta®Swidl aw.com Fax: 
(For Niagara Mohawk) Email:  james.peterson® 

nypa.gov 
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JOSEPH F. CLEARY, ESQ. STEVEN R. PINCUS, ESQ. 
6311 Sturbridge Court NIAGARA MOHAWK ENERGY 
Sarasota, FL 34238 507 Plum Street 
Phone:  (941) 925-2530 Syracuse, NY 13204 
Fax: Phone:  (315) 460-3363 
Email:  jcleary@gte.net Fax:    (315) 460-3338 

Email:  PincusSR@NMEnergy.com 
NATALIE PATISAW 
JIM TRIPP, ESQ. MARTHA DUGGAN 
ENVIRONMENTAL DEFENSE AMERADA HESS CORPORATION 
257 Park Avenue South 2800 Eisenhower Avenue 
New York, NY 10010 3rd Floor 
Phone:  (212) 616-1251 Alexandria, VA 22314 
Fax:    (212) 505-2375 Phone:  (703) 317-2257 
Email:  Jim Tripp® Fax:    (703) 317-2306 

environmentaldefense . org Email:  mduggan@hess.com 

• 
natalie_patasaw@ 

environmentaldefense . org JEFFREY SCHNUR 
NYS DEPARTMENT OF ECONOMIC 

DAVID R. WOOLEY, ESQ. DEVELOPMENT 
YOUNG, SOMMER...LLC 30 South Pearl Street 
5 Palisades Drive Albany, NY 12245 
Albany, NY 12205 Phone:   (518) 292-5273 
Phone: (518)438-9907 Ext. 238 Fax:     (518) 292-5804 
Fax:    (518)438-9914 Email:  jschnur@ 
Email: dwooley@igc.org empire.state.ny.us 
(for American Wind Energy and 
Association for NICHOLAS J. PRIOLETTI, JR. 
Environmental Defense) ENTRUST, LLC 

499 Col. Eileen Collins Blvd. 
ROBERT M. LOUGHNEY, ESQ. North Syracuse, NY 13212 

• 

MICHAEL B. MAGER, ESQ. Phone:  (315) 454-0892 
COUCH WHITE, LLP Fax:     (315) 234-5159 
54 0 Broadway Email:  nprioletti@ 
P. 0. Box 22222 en-trust.com 
Albany, NY 12201-2222 
Phone:  (518) 426-4600 KATHLEEN A, SULLIVAN, ESQ. 
Fax:     (518) 426-0376 ENRON CORP. 
Email:  rloughney@ 1400 Smith Street 

couchwhite.com Suite 4718b . 
mmager@couchwhite. com Houston, TX :77251-1188 

(For Multiple Intervenors) 
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Phone:  (713) 354-7304 
Fax:    (713) 646-8160 
Email:  kathleen.sullivan® 

enron.com 
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MATTHEW J. PICARDY, ESQ. 
DYNERGY, INC. 

101 Merrimac Street 
2nd Floor 
Boston, MA 02114 
Phone:  (617) 854-8212 
Fax:     (617) 854-8282 
Ema i1:  map i ©dyne rgy.c om 

MELISSA L. LAUDERDALE, ESQ. 
BRUNENKANT &  HASKELL, LP 
805 15th Street, N.W. 
Suite 1101 
Washington, DC 20005 
Phone:  (202) 408-0700 
Fax:    (202) 408-5959 
Email:  lauderdale@bh-law.com 
(For Dynergy) 

RICHARD W. GOLDEN 
ASSISANT ATTORNEY GENERAL 
NYS OFFICE OF ATTORNEY 
GENERAL 

120 Broadway 
New York, NY 10271 
Phone:  (212) 416-8340 
Fax:    (212) 416-8877 
Email:  richard.golden® 

oag.state.ny.us 

JEFFREY B. DUROCHER, ESQ. 
READ AND LANIADO, LLP 
25 Eagle Street 
Albany, NY 12207 
Phone:  (518) 465-9313 
Fax:     (518) 465-9315 
Email:  JBD@readlaniado.com 
(For New York Energy Service 
Providers Association 
(NESPA)) 

WILLIAM R. GREEN 
ENERGY ENTERPRISES, INC. 
3401 Rochester Road 
P. 0. Box 687 
Lakeville, NY 144 8 0 
Phone:  (716) 346-2200 
Fax:    (716) 346-5214 
Email:  EeiBill@aol.com 

CARL VAN KRALINGEN 
SENECA HYDRO ACQUISITON 
CORP AND BARBARA 
WATERPOWER PRODUCTS,LTD. 

23 9 Barrick Road 
Port Colborne 
Ontario L3K 5Z5, Canada 
Phone:  (905) 835-5661 
Fax:    (905) 835-1733 
Email:  carl@itcanada.com 
ELINOR DUCAT 
TANNERY ISLAND POWER 
COMPANY 

20785 Saint Lawrence Park Rd. 
Alexander Bay, NY 13 6 07 
Phone:  (800) 606-4707 
Fax:    (315) 482-6421 
Email:  Timber@gisco.net 

JOHN M. SKORUPSKI 
HYDRO POWER, INC. 
3205 State Route 7 
Johnsville, NY 12094-2717 
Phone:  (518) 663-7612 
Fax:  Same as phone number 
Email:  none 

PAUL V. NOLAN, ESQ. 

5515 N. 17th Street 
Arlington, VA 222 05 
Phone:  (703) 534-5509 
Fax: •   (703;) 538-5257 
Email:  pvnpvn@aol.com 
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SARA L. MILLER USHER FOGEL, ESQ. 
REGULATORY WATCH, INC. ROLAND, FOGEL, KOBLENZ & 
P. 0. Box 815 PETROCCIONE, LLP 
Albany, NY 12201 1 Columbia Place 
Phone:  (518) 426-5126 Albany, NY 12207 
Fax:    (518) 427-8227 Phone:  (518) 434-8112 
Email:  smiller® Fax:    (518) 434-3232 

regulatorywatch.com Email:  ufogel@aol.com 
(For Energy Enterprises, (For Small Customer Marketer 
Inc., et al,, Sandy Hollow Coalition) 
Power Company, Bellows 
Tower Hydro, Inc., and KATHERINE KENNEDY, ESQ. 
Fourth Branch Associates NATURAL RESOURCES DEFENSE 
(Mechanicville)) COUNCIL 

40 West 20th Street 
PAUL C, PREBLE New York, NY 10011 

^^  SANDY HOLLOW POWER COMPANY 
^P  683 Route 3A 

Phone:  (212) 727-4463 
Fax:     (212) 727-1773 

Bow, NH 03 5 04 Email:  kkennedy@nrdc.org 
Phone:  (603) 224-2010 
Fax: RICHARD J. KODA 
Email: KODA CONSULTING, INC. 

409 Main Street 
FRANK 0. CHRISTIE Ridgefield, CT 06877-4511 
BELLOWS TOWER HYDRO, INC. Phone:  (203) 438-9045 
23 2 8 NYS Route 11B Fax:    (203) 438-7854 
North Bangor, NY 12966 Email:  rjkoda@javanet.com 
Phone (989) 832-9082 (For IBEW, Local 97) 
Fax:  Same as Phone 
Email:  chris-eng® CHRIS WENTLENT 

worldnet.att.net AES WESTOVER 
720 Riverside Drive 

^^  JAMES A. BESHA, P.E. Johnson City, NY 13790 
^^  FOURTH BRANCH ASSOCIATES Phone:  (607) 729-6950 X4421 

(MECHANICVILLE) Fax:     (607) 729-0540 
455 New Karner Road Email:  cwentlent®aesc.com 
Albany, NY 12205 
Phone:  (518) 456-7712 CHUCK SJOBERG 
Fax:    (518) 456-8451 TOM JESIKIEWICZ 
Email:  jim® AES SOMERSET 

albanyengineering.com 7725 Lake Road 
Barker, NY.14012 
Phone:  (716) 795-9501 
Fax:    (716) 795-3654 
Email:  csjoberg®aesc.com 

t.j esikiewicz®aesc. com 
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BEN WILES FRANK J. MILLER, ESQ. 
PUBLIC UTILITY LAW PROJECT HUBER LAWRENCE & ABELL 
90 State Street, Suite 601 605 Third Avenue 
Albany, NY 12207-1715 27th Floor 
Phone:  (518) 449-3375 Phone:  (212) 682-6200 
Fax:    (518) 449-1769 Fax:    (212) 661-5759 
Email:  info@pulp.tc Email:  fmiller@huberlaw.com 

(For New York State Electric 
RUBEN S. BROWN &  Gas Corporation) 
THE E CUBED COMPANY, L-L.C. 
215 E. 79th Street ROCHESTER GAS &   ELECTRIC 
New York, NY 10021 CORPORATION 
Phone:  (212) 585-1459 89 East Avenue 
Fax:     (212) 585-3852 . Rochester, NY 14649 
Email:  rsbrownOecubedLLC.com 

THOMAS YURIK 

i ̂   ROBERT A. WEISHAAR, JR. Phone:  (716) 771-2116 
\ P  McNEES, WALLACE & NURICK Fax:     (716) 724-8405 

1200 G Street, N.W. Email:  tom_yurik@rge.com 
Suite 800 
Washington, DC 20005 MARK 0. MARINI 
Phone:  (202) 434-8991 Phone:  (716) 771-4692 
Fax:     (202) 347-0988 Fax:     (716) 724-8818 
Email:  rweishaa@mwn.com Email:  mark_marini@rge.com 
(For NYPA Industrial 
Intervenors) KAREN GEORGENSON GACH 

NIXON PEOBODY, LLP 
ROBERT J. HOBDAY Omni Plaza - Suite 900 
ENERGETIX, INC. 30 South Pearl Street 
755 Brooks Avenue Albany, NY 122 07 
Rochester, NY 14619 Phone:  (518) 427-2703 
Phone:  (716) 724-8743 Fax     (518) 427-2666 

( M      Fax:     (716) 724-8241 Email: 
^ ^^  Email:  rhobday@energetix.net kgach®nixonpeabody.com 

CATHY A. HUGHTO-DELZER JEFFREY C. STRAVINO, ESQ. 
NEW YORK STATE ELECTRIC & HODGSON RUSS LLP 
GAS CORPORATION One M&T Plaza, Suite 2000 

Corporate Drive Buffalo, NY 14203-2391 
Kirkwood Industrial Park Phone:  (716) 848-1394 
P. 0. Box 5224 Fax:     (716;) 849-0349 
Binghamton, NY 13902-5224 Email:  jstravin® 
Phone:  (607) 762-7009 hodgsonruss.com 
Fax:    (607) 762-8645 (For Advantage Energy, Inc.) 
Ema i1:  c ahughtode1z e r@ 

nyseg.com 
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GLENN HAAKE 
INDEPENDENT POWER PRODUCERS 
OF NEW YORK, INC. 

291 Hudson Avenue 
Albany, NY 12210 
Phone:  (518) 436-3749 
Fax:    (518) 436-0369 
Email:  glenn@ippny.org 

DAVID B. JOHNSON, ESQ. 
CRAIG M. INDYKE, ESQ. 
READ AND LANIADO, LLP 
25 Eagle Street 
Albany, NY 12207 
Phone:  (518) 465-9313 
Fax:    (518) 465-9315 
Email:  dbj@capital.net 

cmi®readlaniado.com 
(For Independent Power 
Producers of New York, Inc.) 

KEITH J. ROLAND 
ROLAND, FOGEL, KOBLENZ & 
PETROCCIONE, LLP 

One Columbia Place 
Albany, NY 122 07 
Phone:  (518) 434-8112 
Fax:    (518) 434-3232 
Email:  rfkcl2207@aol.com 
(For County of Oswego 
Industrial Development 
Agency) 

JAMES F. FAIRMAN, ESQ. 
WHITFIELD RUSSELL ASSOCIATES 
1225 Eye Street NW, Suite 850 
Washington, DC 20005 
Phone:  (202) 371-8200 
Fax:    (202) 371-2520 
Email:  wrussell@wrassoc.com 
(For Alliance for Municipal 
Power) 

JO-ANNE M. RAFFA 
NYSEG SOLUTIONS, INC. 
2 Court Street 
Binghamton, NY 13901 
Phone:  (607) 721-1712 
Fax:    (607) 721-1717 
Email:  jaffa@nge.com 

JAMES F. WARDEN, JR. 
NYS CONSUMER PROTECTION BOARD 
5 Empire State Plaza, 
Suite 2101 
Albany, NY 12223-1556 
Phone:  (518) 474-5016 
Fax:     (518) 473-7482 
Email:  wardenj® 

consumer.state.ny.us 

DAVID W. KOPLAS, ESQ. 
LepCorp, INC. 
403 Main Street, Suite 503 
P.O. Box 3 9 
Buffalo, NY 14205-0039 
Phone: (716) 842-1710, 
Ext.212 
Fax:   (716) 842-1705 
Email: dkoplas@localnet.com 

KEYSPAN ENERGY 
One MetroTech Center 
Brooklyn, NY 11201-3850 

NANCY C. CIANFLONE 
Phone: (718) 403-2505 
Fax: (718) 596-7802 
Email:  ncianflone@ 

keyspanenergy.com 
CATHERINE L. NESSER, ESQ. 
Phone:  (718) 403-3073 
Fax:     (718) 403-2698 
Email:  cneaser® 

keyspanenergy.com 
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WALTER W. HAASE CELESTE A. SMITH, ESQ. 
MICAHEL B. DARROCH CONSOLIDATED EDISON COMPANY 
BOARD OF PUBLIC UTILITIES OF NEW YORK, INC. 
P. 0. Box 700 4 Irving Place, Room 1815-S 
Jamestown, NY 14702-0700 New York, NY 10003 
Phone:  (716) 661-1670 Phone:  (212) 460-20'20 
Fax:    (716) 661-1675 Fax:    (212) 677-5850 
Email:  whaase® Email:  smithce®coned.com 

jamestownbpu.com 
mdarroch® MARK ZITO 
j amestownbpu.com NIAGARA POWER COALITION 

c/o Niagara Falls School 
JEFFREY C. GENZER, ESQ. District 
ELI D. EILBOTT, ESQ. 607 Walnut Avenue 
DUNCAN, WEINBERG, GENZER & Niagara'Falls, NY 14301 
PEMBROKE, P.C. Phone:  (716) 286-4109 

^^  1615 M Street, NW, Suite 800 Fax:     (716) 286-4283 
^P  Washington, DC 20036 Email: 

Phone:  (202)467-6370 
Fax:'    (202) 467-6379 KERIN DUMPHREY 
Email:  jcg@dwgp.com NIAGARA POWER COALITION 

ede®dwgp.com c/o Niagara Wheatfield CSD 
(For the Board of Public 6700 Schultz Street 
Utilities of the City of Niagara Falls, NY 143 04 
Jamestown, New York) Phone:  {716) 215-3024 

Fax:    (716) 215-3030 
JOSHUA A. SABO, ESQ. Email:  kdumphrey®wzrd.com 
DONAHUE, SABO, VARNEY & 
ARMSTRONG, P.C. CAROL A. SMOOTS, ESQ. 

One Winners Circle ILIA LEVITINE, ESQ. 
P. O. Box 15056 McKENNA & CUNEO, L.L.P. 
Albany, NY 12212-5056 1900 K Street, N.W. 

^^  Phone:  (518) 458-8922 Washington, DC 20006 
^^  Fax:    (518) 438-4349 Phone:  (202) 496-7500 

Email:  jsabo®dsvalaw.com Fax: .   (202) 496-7756 
(For City of Cohoes) Email:  carol_smoots® 

mckennacuneo.com 
SAM M. LANIADO ilia_levitine@ 
READ AND LANIADO, LLP mckennacuneo.com 
25 Eagle Street (For Niagara Power Coalition) 
Albany, NY 12207-1901 ^ 

Phone:  (518) 465-9313 
Fax:    (518) 465-9315 
Email:  SML®readlaniado.com 
(For Constellation Power 
Source, Inc.) 
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MICHAEL W. REVILLE, ESQ. MICHAEL B. MAGER, ESQ. 
NATIONAL FUEL GAS COUCH WHITE, LLP 
DISTRIBUTION CORPORATION 540 Broadway 
10 Lafayette Square P.O. Box 22222 
Buffalo, NY 14203 Albany, NY 12201-2222 
Phone:  (716) 857-7313 Phone:  (518) 426-4600 
Fax:    (716) 857-7687 Fax:    (518) 426-0376 
Email:  Revillem@natfuel.com Email:  mmager@couchwhite.com 

(For Ski Resorts Coalition) 
MICHAEL W. GANG 
JOHN H, ISOM CRAIG G. GOODMAN, ESQ. 
MORGAN, LEWIS & BOCKIUS, LLP NATIONAL ENERGY MARKETERS 
1 Commerce Square ASSOCIATION 
417 Walnut Street 3333 K Street, N.W., Suite 
Harrisburg, PA 17101 425 
Phone:  (717) 237-4000 Washington, DC 20007 

^^  Fax:    (717) 237-4004 Phone:  (202) 333-3288 
Mm     Email:  jisom@morganlewis.com Fax:     (202) 333-3266 

mgang®morganlewis.com Email:  cgoodman® 
(For National Fuel Gas energymarketers.com 
Distribution Corporation) 

PAUL S. ECKHOFF 
ROBERT A. MULLANE CHITTENDEN FALLS HYDRO POWER, 
MUNICIPAL ELECTRIC UTILITIES INC. 
ASSOCIATION OF NEW YORK P. O. Box 158 
STATE Stuyvesant Falls, NY 12174 
445 Electronics Parkway- Phone:  (518) 828-4684 
Suite 207 Fax:    (518) 822-0132 
Liverpool, NY 13 08 8 Email:  pilsje@capital.net 
Phone:  (315) 453-7851 
Fax:     (315) 453-7849 ROBIN R.HOPE 
Email:  info@meua.org NIAGARA MOHAWK ENERGY, INC. 

507 Plum Street 
^P  THOMAS L. RUDEBUSCH Syracuse, NY 13204 

DUNCAN, WEINBERG, GENZER & Phone:  (315) 460-3059 
PEMBROKE, P.C. Fax:    (315) 460-3022 

1615 M Street, N.W. Email:  hoperr@nmenergy.com 
Suite 800 
Washington, DC 20036' BRENT ALDEFER 
Phone:  (202) 467-6370 COMMUNITY ENERGY, INC. 
Fax:     (202) 467-6379 150 Strafford Avenue 
Email:  tlr@dwgp.com Suite lip , 
(For Municipal Electric Wayne, PA 19087 
Utilities of New York State) Phone:  (610) 254-9800 

Fax:     (610) 254-9781 
Email:  brent.aldefer@ 

newwindenergy.com 
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FLOYD J. HITCHCOCK 
7 Rugby Road 
East Greenbush, NY 12061 
Phone:  (518) 477-8115 
Fax:   Same as phone 
Email:  jhitchll@msn.com 

BRIAN WILLEMSEN 
R.L. KISTLER, INC. 
3 00 Buell Road 
Rochester, NY 14624 
Phone:  (716) 436-1940 
Fax:    (716) 436-6606 
Email:  bwillemsen® 

rlkistler.com 

STEVEN D. AUGHEY, CEM 
GERSTER TRANE ENERGY SERVICES 
4 5 Earhart Drive 
Suite 103 
Buffalo, NY 14221 
Phone:  (716) 626-1260 
Fax:     (716) 626-7539 
Email:  sdaugheyOtrane.com 

JANE ORK 
BUFFALO SEWER AUTHORITY 
90 West Ferry Street 
Buffalo, NY 14213 
Phone:  (716) 883-1820 x. 237 
Fax:     (716) 883-3789 
Email:  jane® 

sa.ci.buffalo.ny.us 

SARA O'NEILL 
AES NewEnergy, Inc. 
551 Fifth Avenue 
Suite 400 
Phone:  (212) 883-5880 
Fax:    (212) 883-5888 
Email:  sara.oneill® 

aesmail.com 
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NEW YORK STATE 
PUBLIC SERVICE COMMISSION 

Joint Petition of Niagara Mohawk Holdings, Inc.,    ) 
Niagara Mohawk Power Corporation, National Grid) Case No. Ol-M-0075 
Group pic, and National Grid USA for Approval     ) 
Of Merger and Stock Acquisition ) 

PETITIONERS' POST-HEARING BRIEF 

Petitioners Niagara Mohawk Power Corporation ("Niagara Mohawk"), Niagara Mohawk 

Holdings, Inc., National Grid USA, and National Grid Group pic respectfully submit this post- 

hearing brief pursuant to authorization granted by the Honorable Joel A. Linsider, Presiding 

Administrative Law Judge in this proceeding, on November 9, 2001 (see Transcript of 

Proceedings ("Tr.") at 126-27). In accordance with Judge Linsider's instructions this brief will 

address only new issues raised at hearing; Petitioners will not address matters that already have 

been aired, such as the policy bases underlying the Commission's adoption and application of 

Rule 52 of Niagara Mohawk's retail tariff, P.S.C. No. 207 Electricity ("Rule 52"). 

1.        Modifications to Rule 52 Should Be Approved as Recommended in the Joint 
Proposal. 

At the evidentiary hearing the Alliance for Municipal Power ("AMP") and National Fuel 

Gas Distribution Corporation ("NFG") asked a series of questions challenging the scope of the 

modifications to Rule 52 set forth in the Joint Proposal. One such modification would exempt 

from Rule 52 a single customer that had disconnected from the Niagara Mohawk system and had 

taken power from new generation owned either by itself or by an adjacent third party that itself 

was isolated from the Niagara Mohawk system. In either case there is a further requirement that 



100% of such new generation be used to supply the single "islanded" former customer of 

Niagara Mohawk. The other proposed modification to Rule 52 is an exemption for an individual 

customer that disconnects from Niagara Mohawk but that takes its supply from new third-party- 

owned generation that remains interconnected. Among several other eligibility provisions is a 

requirement that the third-party generator agree to pay any charges due under Niagara Mohawk's 

standby tariff, which currently is set forth in Rule 12 of Niagara Mohawk's retail tariff. This 

latter modification sometimes is referred to as the "connected generation" exemption to Rule 52. 

There is ample basis in the record for approving these modifications to Rule 52 as 

proposed. Both are part of a comprehensive settlement and are the product of a fine balance of 

interests among the parties to the Joint Proposal (see Tr. at 47, line 24; Tr. at 53, lines 18-24). 

The exemptions were intended to have a limited potential revenue impact; expansion of the 

exemptions would violate the intent of the parties by jeopardizing Niagara Mohawk's ability to 

recover projected revenues (Tr. 73, line 15-Tr.74, line 4), and would increase the risk of cost- 

shifting to remaining ratepayers (Tr. 69, lines 17-22).   Such cost-shifting would occur even in 

the case of connected customers because an aggregated group of customers would have different 

load characteristics, and be subject to different rates, than individual customers (see Tr. 72, line 

ll-Tr.73, line 14). 

The exemptions also are reasonable when viewed standing alone. The exemption for 

single customers who, with their new supplier, are wholly disconnected from the Niagara 

Mohawk system represents only a modest expansion of the current exemption for self- 

generation. It would enable a single islanded customer to "outsource" its generation supply 

function (subject to several constraints) without triggering Rule 52 liability. Distribution of 

electricity from a new generator to more than one customer, by contrast, would raise cost 



allocation and other complex regulatory issues. For example, the supplier in this situation would 

need to own and operate a distribution system. The new supplier would be subject to safety, 

customer protection, and reliability requirements that are not yet fully defined. The loads and 

requirements of the supply would not be Niagara Mohawk's and could create substantial costs 

and operating issues should the supplying generator be permanently shut down. Concerns such as 

these make it unlikely that many customers will avail themselves of this exemption and forgo the 

reliability benefits of Niagara Mohawk's standby service (Tr. 70, lines 4-11). Thus even though 

the "islanded generation" exemption is inconsistent with the purpose of Rule 52 (Tr. 46, lines 18- 

25), the inconsistency appears more theoretical than real. 

The exemption for connected customers is not inconsistent with the purpose of Rule 52 

because the exemption was designed to avoid cost-shifting. As Petitioners' witness Nadeau 

explained in response to questioning by AMP, there is no bypass in the case of a connected 

customer because the customer's new supplier remains subject to Niagara Mohawk's standby 

tariff (Tr. 49, lines 4-6). 

2.        Commission Precedent Amply Supports the Allowance of a Return on Stranded 
Costs. 

At the evidentiary hearing in this case the Attorney General asked the Petitioners' Panel a 

number of questions about certain Commission cases cited in Petitioners' Reply Comments (see 

Tr. 14, line 4-Tr. 30, line 5; see also Petitioners' Reply Comments at 6). In each of those cases 

the Commission allowed a return on utility stranded costs, such as costs to buy out or buy down 

above-market purchased power contracts. The Attorney General sought to elicit from 

Petitioners' witnesses their views of statements in the Commission's orders in those cases to the 

effect that approval was not meant to be precedential (Tr. 23, lines 12-22; Tr. 24, line 25-Tr. 25, 

line 4). 



As Petitioners' witness William F. Edwards explained, language in the Commission's 

approval orders concerning the non-precedential effect of determinations approving contract 

buy-outs and renegotiations is best interpreted as referring to the unique costs and benefits of 

each proposed contract modification, rather than to the principle of whether a return is allowable. 

Mr. Edwards continued: 

I don't believe that [the Commission's statement] indicates ... that the financing 
costs associated with this type of an investment are not properly included in cost 
of service ratemaking. 

I don't read this non-precedential nature as focusing on that element, but rather 
the balance that existed between what the recovery was, what the fair amount of 
the investment was, stacked up against the savings that would accrue to the 
customers by virtue of this particular contract buyout. 

(Tr. 24, lines 10-19). An examination of one of the Commission orders quoted by the Attorney 

General ("'[t]his approval is not precedential as the economic ratemaking analysis for each 

contract restructuring will be addressed on a case by case basis'" (Tr. at 25, lines 1-4) 

demonstrates the correctness of Mr. Edwards' understanding. Nothing in the orders suggests that 

the Commission departs from the general rule that a return on prudent investments is includable 

in rates. 

Even if the Commission in fact was signaling its intention not to establish precedent as to 

whether a return on investment was allowable, the cases cited by Petitioners in their reply brief 

still would prove the error of the Attorney General's claim that "Niagara Mohawk is not now 

permitted to charge customers any interest on stranded costs from whatever source." Statement 

of Eliot Spitzer, Attorney General of the State of New York, Regarding Joint Proposal ("AG 

Statement") at 5. As Petitioners' witness Lawrence Reilly explained, "the importance of those 

cases... was establishing ... that it was not the Commission precedent that returns were 

disallowed on stranded costs." (Tr. 29, line 24-Tr. 30, line 2). Thus, at a minimum, they 



establish that there is no legal impediment to approving such a return in the context of a 

settlement that is otherwise just and reasonable and in the public interest. 

3.        The Attorney General's Argument That Prudently Incurred Costs May Be 
Disallowed, So Long as They Do Not Put the Utility in Financial Jeopardy, Is 
Wholly Without Foundation and Should Be Rejected. 

The Attorney General argued in his Statement that the Joint Proposal should be approved 

only if the Commission disallows costs up to an amount that would put Niagara Mohawk in 

"financial jeopardy." The Attorney General leaves open the possibility of a second disallowance 

if Niagara Mohawk eventually is able to absorb more stranded costs than it can absorb now (AG 

Statement at 7). At the evidentiary hearing the Attorney General's questioning of Staff focused 

exclusively on the question of what level of disallowance Niagara Mohawk could sustain without 

facing financial jeopardy (Tr. 60, line 15-Tr. 65, line 13). Staffs answer was that it had not 

analyzed the issue (Tr. 65, lines 12-13). 

Petitioners respectfully suggest that no such analysis has been performed because it 

would be legally and factually irrelevant. The Attorney General tellingly cites no authority for 

the proposition that ratemaking principles include a standard that would place the utility on the 

verge of financial jeopardy. The Commission has recognized that it is in the public interest, and 

not merely the interest of investors, for utilities to avoid financially troubled circumstances (see 

e.g., Case No. 94-E-0098 et ah. Opinion and Order Approving Settlement With Modifications, 

Opinion No. 98-8 (issued March 20, 1998) at 19-20). The "financial jeopardy" standard 

advanced by the Attorney General is without legal basis and should be rejected. Moreover, the 

Attorney General assumes, contrary to common sense and without any record basis, that the 

merger would proceed even if his recommendation were accepted by the Commission. 



Conclusion 

For the reasons stated above and in Petitioners' Statement in Support of Joint Proposal 

(Exhibit 4) and Reply Comments in Support of Joint Proposal (Exhibit 5), as corrected (see 

Exhibit 6), Petitioners urge that the Joint Proposal be approved without modification. 

Respectfully submitted, 
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