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ORDER DENYI NG REHEARI NG AND STAY AND
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(I'ssued and Effective May 23, 2002)

BY THE COW SSI ON:

BACKGROUND

In an Order Directing Entry Into a Fl ex Rate Contract
(Order Directing Entry) issued March 25, 2002, New York State
Electric & Gas Corporation (NYSEG was directed to execute a
flexible rate contract (flex rate contract) w th Nucor Steel
Auburn, Inc. (Nucor).! Nucor owns and operates a steel
production facility in Auburn, New York that is NYSEG s single
| argest customer, with a peak |oad of 44 MN

NYSEG was to execute and inplenment the flex rate
contract by April 1, 2002. After refusing to execute the

contract, however, the utility filed a Petition for Rehearing

! The Order Directing Entry was confirmed in an Order issued
April 17, 2002 in this proceeding.
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and Request For a Stay on April 8, 2002. 1In a filing dated
April 12, 2002, Nucor responded in opposition to NYSEG In a
tinmely response dated April 22, 2002, the International
Br ot her hood of Electrical Wrkers (I BEW supported NYSEG

NYSEG replied to Nucor in an unauthorized filing dated
April 22, 2002. Nucor rejoined in a letter dated April 24,
2002.

PCSI TI ONS OF THE PARTI ES

NYSEG s Petition

NYSEG nmai ntains that it cannot be ordered to enter

into a flex rate contract with Nucor, and that even if it could
be, it cannot be required to execute a contract that conflicts
with its applicable tariff. NYSEG al so objects to the waivers
of tariff conditions directed in the Order. It conplains
further that the rate set in the contract for electric service
to Nucor is unduly preferential, detrinmental to the interests of
other utility ratepayers, and underm nes the assurance that the
utility will recover the lost revenues it will experience as a
result of the contract.

Presenting its version of the events that led up to
the Order Directing Entry, NYSEG relates that the di spute began
when it term nated an existing contract for electric service at
the Auburn site follow ng Nucor's purchase of the steel plant
| ocated there froma prior owner. In the Negotiation Oder,?
NYSEG continues, it was directed to first inplenment an interim
agreenent with Nucor for electric service and then negotiate a

|l onger-termflex rate contract. The utility reports that it

2 Case 01-E-0680, supra, Order Directing Flex Rate Contract
Negotiations and Providing for InterimRelief (issued
Novenber 2, 2001).
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executed the interimcontract, but when the parties were unable
to agree on terns for a longer-termcontract, it comenced
conpliance with the dispute resolution process set forth in the
Negoti ati on Order.

Nucor, NYSEG conpl ai ns, went beyond that process, by
maki ng an unaut hori zed filing on March 19, 2002 that was
shiel ded fromdi sclosure as a confidential trade secret. That
confidentiality, NYSEG asserts, "continues to shroud the
Conmi ssion's deliberations in secrecy."® NYSEG also interprets
the March 19 filing as withdrawing Nucor's earlier Petition for
Rehearing of the Negotiation Order, where it requested that it
be served under NYSEG s Econom c Devel opnent Zone | ncentive
(EDZI) tariff.

NYSEG nai ntains that it cannot be ordered to enter
into a flex rate contract with Nucor under the Public Service
Law (PSL). It also argues that the Comm ssion has never
asserted authority to direct entry into a flex rate contract.
The utility buttresses its argunment with a contention that the
authority for requiring a utility to execute a flex rate
contract is not found in Opinion No. 94-15, where guidelines for
flex rate contracts were adopted.* Interpreting the Col unbia
Order decision on a flex rate contract dispute, NYSEG di scerns
only a finding that a utility may be ordered to alter its
negoti ati ng stance, rather than a precedent on the Conm ssion's

authority to order entry into a contract.?®

Petition, p. 8.

4 Case 93-M 0229, Conpetitive Cpportunities Available to
Electric and Gas Custoners, Qpinion No. 94-15 (issued July 11,
1994) .

® Case 97-E-0659, Col unbi a Corporation — Conpl ai nt, Order
Di sm ssing Conplaint (issued Septenber 8, 1997).
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Arguing that it is being ordered to enter into a flex
rate contract under its S.C. 14 tariff, NYSEG maintains that it
cannot be conpelled to include in such a contract terns and
conditions that contradict the provisions of the tariff.
According to NYSEG that tariff is available only to customers
that denonstrate they will | ocate new business ventures within
its service territory, or will expand existing ventures. NYSEG
conplains that the Order Directing Entry does not require Nucor
to denonstrate that it has conplied with those S.C. 14
predi cates prior to obtaining its contract. Mreover, NYSEG
argues, if the goal is to retain Nucor as a custoner, then the
appropriate flex rate tariff is S.C. 13, rather than S.C. 14.

An interpretation that Nucor has conplied with S.C. 14, NYSEG
asserts, is not justifiable.

NYSEG al so argues that the waivers of the tariff
provided for in the Order Directing Entry are contrary to | aw
NYSEG asserts the tariff nust be nodified to provide for revised
terms and conditions, before the utility nay be ordered to enter
into a contract with Nucor upon ternms and conditions that differ
fromits existing tariff. Absent prior nodification, NYSEG
contends, the provisions of the tariff cannot be applied
selectively to achieve the goal of awarding a contract to Nucor.
In particular, NYSEG criticizes the waiver of the tariff
requi renent that Nucor make a 1¢ per kWh contribution towards
system costs.

Criticizing the rate for electricity purchases set
forth in the Nucor contract, NYSEG notes a |awful rate nust
exceed its marginal cost of providing electric service. It
mai ntains that the finding in the Order Directing Entry on
conpliance with that margi nal cost standard is erroneous and
conflicts with relevant marginal cost data. The utility
t heori zes that appropriate conmponents, such as margi nal
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transm ssi on costs, may have been excluded from the marginal
cost cal cul ation.

Even if marginal costs were properly cal cul ated, NYSEG
conplains, the calculation is based on a |long-term forecast of
mar gi nal costs over a period of seven years. NYSEG
characterizes such forecasts as notoriously unreliable. The
utility would protect against the risk that margi nal costs wll
ri se above the forecast to a |level that exceeds the contract
price by including in the contract a floor price provision that
woul d open the price to potential upward readjustnents.

NYSEG al so interprets PSL 866(12)(d) as requiring the
utility to charge only rates specified inits tariffs, and
prohi biting special contracts except those that are regularly
and uniformy offered to all persons under |ike circunstances.
NYSEG asserts that Nucor has been awarded a preferenti al
contract rate instead of a rate available to others under |ike
ci rcumnst ances.

Expandi ng upon its claimthat the contract afforded
Nucor is discrimnatory, NYSEG perceives an additional conflict
with PSL 866(5), which explicitly prohibits preferential rates.
According to NYSEG Nucor has been singled out as the only
beneficiary of this preferential rate, in a proceedi ng where
NYSEG custoners were not afforded the opportunity to oppose the
subsi di zati on of Nucor. NYSEG protests that these proceedings
have been effectively closed to the public because of
confidentiality restraints.

NYSEG bel i eves the value of the contract rate discount
to Nucor is $53.9 million over the seven year term NYSEG bases
its cal culation upon a newspaper report stating that Nucor has
been granted a rate of between 4.0 to 4.5¢ per kWh in the flex
rate contract. The utility calculates that the |ost revenues
fromsuch a contract rate would consunme the entire Asset Sale

-5-



CASE 01- E- 0680

Gain Account (ASGA) identified in its recent Rate Plan.® The
ASGA, NYSEG asserts, should be preserved for the benefit of al
cust oners.

NYSEG al so expresses concern that, once the ASGA is
depl eted, the burden of the contract costs will be shifted to
its shareholders. It therefore maintains that the contract nust
include a regulatory out clause allowing it to escape the
contract if shareholders rather than ratepayers are forced to
shoul der its costs.

The Order Directing Entry, NYSEG contends, should be
stayed. It maintains that if it is conpelled to enter into this
contract it and its ratepayers other than Nucor w |l suffer
serious and perhaps irreparabl e harm

NYSEG attaches to its petition a letter dated April 1
2002, in which it clainms its refusal to conply with the O der
Directing Entry as of that date is justified. Also attached is
a letter fromNucor dated April 3, 2002, in which the
manuf act urer maintains that since NYSEG has failed to execute
the contract, the Comm ssion should require the utility to serve
Nucor under the EDZI tariff. NYSEG responds, in an attached
letter dated April 5, 2002, that Nucor has waived its right to
the EDZI tariff, because it withdrewits petition for rehearing
on the EDZI issue in return for the Oder Directing Entry

requi renent that NYSEG sign a flex rate contract.

Nucor's Response

Nucor maintains that the Order Directing Entry is well

wi thin the scope of the Conmi ssion's rate-setting powers under

® The Rate Plan provides that the ASGA shall serve as a source
for the funding of econom c devel opnent initiatives. Case
01-E-0359, New York State Electric & Gas Corporation —
Electric Price Protection Plan, Order Adopting Provisions of
Joint Proposal with Mdifications (issued February 27, 2002).
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the Public Service Law. According to Nucor, the sane results
coul d have been reached through any of several avail able rate-
setting nmechani sns, and the approach selected is clearly one

| awful option. Mreover, Nucor believes the terns of the flex
rate contract are reasonable. Nucor accuses NYSEG of el evating
its authority over the Comm ssion's, by insisting that only the
utility can dictate the terns of a flex rate contract.

NYSEG s i nstant petition for rehearing, Nucor asserts,
nmust be di sm ssed because it is an untinely collateral attack on
the Negotiation Order. Nucor contends that, because NYSEG did
not tinmely seek rehearing of the Negotiation Order, it has
wai ved any jurisdictional claimin this proceeding.

Nucor di sputes NYSEG s contention that the Conmi ssion
| acks the authority to order entry into the flex rate contract.
In setting rates, Nucor maintains, the Conm ssion has broad
powers under the Public Service Law, so long as the resulting
rate is just and reasonable. Nucor also finds the requisite
authority in the long-standing justification for the many fl ex
rate contracts NYSEG has entered into since 1994.

Nucor al so believes NYSEG has m sinterpreted the
Colunmbia Order. That Order, Nucor argues, addresses a flex rate
contract that had already been executed. The flex rate
custoner, Nucor continues, could not argue that it had preserved
objections to NYSEG s practices fromthe tine prior to the
execution of the contract.

Regarding NYSEG s tariff-related argunments, Nucor
contends either of the utility's S.C. 13 or S.C. 14 tariffs
afford a reasonable framework for a flex rate contract. Nucor
poi nts out that NYSEG itself suggested the provisions of S.C. 14
be used, and so the utility should not be permtted to rescind
its reliance on that tariff. Nucor contends that NYSEG has
repeatedly agreed that Nucor qualifies for the S.C. 14 tariff.
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Looking to the record in this proceeding, Nucor finds
nore than anple support for its qualification as an S.C. 14
custoner, and argues it is equally qualified for S.C. 13
treatment. Summarizing the factual determ nations presented in
this proceeding on its entitlenent to a flex rate contract,
Nucor points out that in the last two years, 30 U S. steel
conpani es have gone bankrupt or ceased operations. The defunct
operations include a sister facility to Auburn located in
Lemont, 1llinois.

Nucor notes that it paid $115 mllion for the Auburn
facility, nmaking it one of the largest capital investnents in
upstate New York in recent years. Nucor also reports that its
parent has recently invested $200 million in various |ocations
around the United States, but none of that noney coul d be
all ocated to the Auburn location until its electricity costs are
known. The manufacturer identifies the benefits to the
community and | ocal econony that attend the operation of its
steel plant in Auburn, which would be lost if the facility were
to close or relocate.

Turning to the waivers of tariff conditions, Nucor
contends they were appropriate. Nucor explains the Comm ssion
signaled in Opinion No. 94-15 that, in the proper circunstances,
the 1¢ contribution towards systemcosts could be revisited. As
a result, Nucor naintains that the Commi ssion has nerely
i npl enented that prior Order here. Oher tariff waivers, Nucor
argues, were also justified.

Nucor maintains that the terns and conditions of the
flex rate contract it was awarded are just and reasonabl e.
Looking to the EDZI tariff, Nucor asserts it nmade concessions in
conparison to the benefits available to it there. The
conparison to EDZI, Nucor contends, is a reasonabl e benchmark.
Nucor believes that it is entitled to take service under the
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EDZI tariff because it was certified as an Enpire Zone custoner
on March 16, 2001, thereby satisfying the prerequisite to EDZI
service. Since the EDZI tariff is presumed | awful and just and
reasonabl e, Nucor argues that anything which affords the utility
benefits in conparison also nust be | awful and just and
reasonabl e.

Nucor al so notes that it has submitted evidence in
support of the finding that the contract rate is above margi nal
cost. NYSEG Nucor asserts, presents no record evidence in
support of its contention that the price is bel ow margi nal cost.
| nst ead, Nucor asserts, NYSEG references only information it
all egedly supplied to the Comm ssion's Staff, but not to anyone
el se.

Respondi ng to NYSEG s anal ysis of the ASGA, Nucor
points out that NYSEG in its current Rate Plan, protected its
shar ehol ders by assessing a nunber of potential clains against
the ASGA fund. NYSEG Nucor asserts, may nmake those assessnents
even if its earnings are excessive. Nucor also notes that
rat epayers and their representatives had the opportunity to
argue agai nst the uses of the ASGA when the Rate Pl an was
adopted, but they acceded to the Commi ssion's use of the ASGA as
a source for funding flex rate contracts.

Nucor al so argues that NYSEG s cal cul ati on of the
costs associated with this contract are substantially
overstated. Nucor asserts that its January 28 filing in this
proceedi ng provides a detail ed conparison of the respective
costs and benefits to Nucor and NYSEG on the trade secret basis
t hat NYSEG i nsisted upon. Further contradicting NYSEG s cost
anal ysi s, Nucor calculates the cost of the flex rate contract to
NYSEG at |l ess than $15 nmillion over five years. Nucor also
clains the difference between the EDZI discounted rate it seeks
and the amount it woul d pay under the otherw se applicable
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tariff rate favors NYSEG when curtail nent benefits are taken
i nto account .

Complaining that it, and not NYSEG is irreparably
harnmed if the contract is not inplenmented, Nucor would deny the
stay NYSEG requests. Nucor accuses the utility of inposing
approximately $5 mllion in increased annual electricity costs
onit, tothe detrinment of its business. Not only has NYSEG
failed to show irreparable harm Nucor continues, it has al so
failed to show that it has any likelihood of succeeding on the
merits -- the other prerequisite to obtaining a stay. Nucor
concludes the harmit faces froma stay far outwei gh NYSEG s

hypot heti cal and unfound cl ai ns.

| BEW s Response
I n supporting NYSEG |BEWobjects that the | ost

revenues associated with the Nucor flex rate contract would

depl ete the ASGA, |eaving insufficient funding for other
econoni ¢ devel opnent efforts. |BEWbelieves ASGA funding shoul d
be spread anong a variety of projects, rather than just on
Nucor. |IBEWIis concerned that Nucor nay not even qualify for
econoni ¢ devel opnent benefits, and that the flex contract rate
is unduly preferential.

| BEW al so conpl ains that the proceedi ngs on the Nucor
contract were conducted in secret. It argues secrecy
protections effectively prevented it and ot her potentially-

interested parties fromcomenting on the proposed contract.

NYSEG s Reply to Nucor

Di sputing Nucor's contentions, NYSEG rejects the claim

that the U S. steel industry is in distress. The utility argues
that new tariff quotas will enable the steel industry to rebound
frompast difficulties and that Nucor's stock is at a five-year
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high. The utility contends that the magnitude of Nucor's $115
mllion investnent in purchasing the Auburn facility
denonstrates that it found acceptable the electric rates that
exi sted at the tinme of the purchase.

NYSEG argues that it has not waived its right to
guestion the Comm ssion's jurisdiction over entry into flex rate
contracts. The utility maintains it was entitled to wait until
it was aggrieved by the actual exercise of authority in the
Order Directing Entry, notw thstanding the description of that
authority set forth in the Negotiation Order. NYSEG al so
reiterates its argunments on Public Service Law jurisdiction,
contends that Nucor's conparisons to the EDZI rate are
irrelevant, and clains that the marginal cost evidence Nucor
relies upon is inadequate to justify the contract rate.

Finally, the utility elaborates on its argunments for a stay and

reiterates prior argunents.

Nucor's Rej oi nder

Characterizing NYSEG s response as a "transparent
attenpt...to get in the last word and confuse the record in this

process," Nucor urges the Conmission to reject the filing.’
Nucor mai ntains that NYSEG has not shown extraordi nary
ci rcunstances justifying its unauthorized filing.

If the filing is not rejected, Nucor responds on three
issues it believes were not adequately addressed in its earlier
filings. First, it continues to claimthat NYSEGis tinme-barred
frompursuing its jurisdictional argunment on Conmm ssion
authority because the utility did not seek to overturn the
jurisdictional decisions made in the Negotiation Order. Second,

Nucor finds that NYSEG s argunents on tariff requirenments are in

" Nucor Reply, p. 3.
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error, because the Conmm ssion has the authority to nake, through
a flex rate contract, whatever nodifications to the tariff are
necessary for future application to a custonmer. Third, Nucor

di sputes NYSEG s claimthat Nucor admitted the contract wl

cost ratepayers $7.5 million per year. |Instead, Nucor notes
that it only informed its enpl oyees that the difference between
what NYSEG charges and a "decent electric rate" is about $7.5

mllion per year.

DI SCUSSI ON. AND CONCLUSI ON

The individual contract approach used to setting the

just and reasonable rate for electric service to Nucor is within
the anmbit of the Public Service Law, and is not discrimnatory
because it is justified by the facts and circunstances here.
NYSEG s cl ai mthat Nucor has been awarded a preferential rate is
therefore without nmerit. Mreover, contrary to NYSEG s
assertions, the overall inpact of the Nucor flex rate contract

on other ratepayers is beneficial.?

NYSEG s Legal Argunents

NYSEG nmai ntains that the power to direct entry into a

flex rate contract cannot be found in the Public Service Law,
and that the treatnment afforded Nucor illegally discrimnates in
its favor. The authority to direct entry into the flex rate
contract, however, may be found in PSL 866(12-b)(a) and (a)(2),
whi ch aut hori ze the designation of "appropriate"” classes of

busi ness custoners as eligible for "special rates or tariffs" in
order to prevent the | oss of custoners or to attract new

custoners. The contract NYSEG was directed to enter into with

8 To the extent responsive argunents are raised, the

unaut hori zed NYSEG and Nucor filings are considered because
t hey advance the record in this proceedi ng.
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Nucor confornms to those statutory requirements. |If the fact
that the "appropriate” class at this tine consists of one
custoner -- Nucor -- renders the "special rate" in the contract
illegal, then the statute woul d becone |argely unworkabl e
because contract applications generally begin with or affect a
si ngl e custoner.

NYSEG prem ses its claimthat the contract approach is
i nperm ssible on an anal ysis on PSL 866(12)(d), which requires
the utility to charge the rates specified inits tariff
schedul es. Under PSL 866(12)(e), however, we have the power "to
prescri be the formof every such schedule, and fromtine to tine
prescri be by order such changes in the formthereof as nay be
deened wise.” In directing the flex rate contract NYSEG nust
enter into for future deliveries to Nucor, we have nerely
prescribed a rate schedul e applicable to Nucor.

NYSEG s argunent also fails under PSL 866(12)(a) and
(b), which afford us jurisdiction over "any form of contract or
agreenent” that establishes rates for utility customers.
Consequently, the Nucor flex rate contract is a just and
reasonabl e rate schedule fully in conpliance with the Public
Servi ce Law.

NYSEG clains that the rate is discrimnatory under
PSL 865(5). Discrimnation is found only if the facts and
ci rcunstances do not justify awarding a particular rate to a
particul ar custoner. Since NYSEG began negotiating flex rate
contracts with individual custonmers in 1993, however, it has
entered into nore than seventy of those agreenents. The prices
in the agreenents vary according to the particular facts and
ci rcunst ances affecting the customer entering into the contract.
So long as supported by the facts, these price variances do not
render the flex rate contract approach, or any one of those
contracts, discrimnatory or illegal
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NYSEG al so msinterprets the Colunbia Order. That
Order established that where parties willingly enter into a flex
rate contract, that contract becones binding on them w t hout our
approval. \Were, as here, a party challenges the terns and
conditions required in a contract, it would enter into a
contract subject to resolution of its objections. If it tinmely
preserves those objections, the contract, |ike any other rate,
may be later nodified or termnated. NYSEG s interpretation of
t he Col unbia Order al so disregards the concl usion reached there
-- that a utility could be required to include in a flex rate
contract terns and conditions that it opposed.

Therefore, under the Public Service Law, we may take
into account all facts and circunstances in setting a new rate
by special contract for prospective application.® As discussed
bel ow, the special rate created through the Nucor S.C. 14 flex

rate contract is just and reasonabl e.

NYSEG s S.C. 14 Argunents

NYSEG s argunent that the contract is illegal because

it conflicts with the utility's S.C. 14 tariff cannot wthstand
anal ysis. Constructing Nucor's special rate contract by
sel ecting anong the requirenents in the S.C. 14 tariff, applying
sonme while rejecting others, is acceptable under the Public
Service Law. Mreover, NYSEG has insisted upon referencing the
Nucor contract to the S.C. 14 tariff since the dispute over
contract terns and conditions began, and its claimthat S.C. 14
is the wong reference point is inconsistent with its earlier
position.

The Nucor contract, cross referenced to the S.C. 14

tariff where appropriate, is an additional rate schedul e whose

® As with any electric utility tariff or rate plan, the flex

rate contract remains subject to our continuing jurisdiction.
-14-
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terms and conditions, beyond the terns and conditions identified
inthe tariff, take effect on a prospective basis.!® Indeed, the
S.C. 14 tariff provides for the filing of an "addendunm’ to the
tariff that expands upon the tariffed terns and conditions for
each new flex rate contract.

Such a contract addendum nodifies the tariff.
Providing for the override or waiver of tariff conditions
t hrough a contract addendum nerely clarifies that the addendum
and not the original tariff, controls on particular issues. As
a result, the Nucor contract's terns and conditions need not
conport to those of the existing S.C. 14 rate schedul e because
they are nodifications to that schedule. !

NYSEG s assertion that Nucor fails to qualify for flex
rate contract treatment under S.C. 14 also lacks nmerit. As
Nucor contends, it submtted evidence in this proceeding
sufficient to denonstrate that it is a qualifying business
satisfying the prerequisites to obtaining a flex rate contract.
We find that the troubles the steel industry faces generally,
and the particularly acute financial disadvantages attendi ng
Nucor's operations in Auburn, pose a substantial risk to the
potential for expansion and the continued viability of the
Auburn business. Nucor could forgo expansion plans or |eave the
state entirely if appropriate electricity prices supporting its
expansi on and conti nued presence are not nade available to it.

The |l oss of this manufacturing plant woul d depress the |ocal

19 That sone terns and conditions of the contract may be drawn
fromS. C. 13 instead of S.C. 14 is irrel evant, because the
resulting contract is a nodification of S.C. 14
notw t hstandi ng the original source of the contract's various
terns.

11 NYSEG s citations to cases where custoners were inproperly
classified under a tariff, or where disputes over tariff
| anguage were resolved, are therefore inapplicable.
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econony in the Auburn region. Accordingly, Nucor has net the
prerequisites for entitlenent to a flex rate contract.

NYSEG al so objects to a nunber of the specific terns
and conditions contained in the contract as outside the scope of
S.C. 14 or as otherw se unreasonable. NYSEG s objecti ons,
however, were addressed in the Order Directing Entry. It has
failed to countermand any of the conclusions reached there on
the justifications for those terns and conditions. Accordingly,
NYSEG s interpretation of the S.C. 14 tariff requirenments, and
the rel evance of those requirenents to the Nucor contract, |ack

merit.

The Nucor Contract Rate

NYSEG conpl ains that the rate for electric service
under the Nucor contract is set at an unduly low price. The
contract, however, is priced to recover costs while creating
the rate incentives necessary for retaining Nucor's existing
| oad, and encouraging it to add new | oad, at the Auburn site.?!?

Mor eover, as Nucor points out, the contract rate
conpares favorably to the rate it would receive as a custoner
under the EDZI tariff. Providing for a higher rate under the
contract as an alternative to the EDZI tariff, as a nmeans for
resolving the dispute over Nucor's entitlenent to that tariff,
is a reasonabl e approach.

NYSEG and | BEW protest that the contract was arrived
at in secret, but the Order Directing Entry was issued only
after proper notice was given under the State Admi nistrative

Procedure Act. NYSEG cannot conplain of the trade secret

12 As discussed in the Order Directing Entry at pp. 10-11, the
contract sets a base price for electricity designated to serve
Nucor's existing load and an increnental price that woul d
adhere to new | oad Nucor would bring to the site upon an
expansi on of the plant.
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designation afforded to the information underlying contract
formati on, because it petitioned repeatedly to keep that
information secret. |In conformance with NYSEG s petitions,
materials related to the pricing of this contract have been
treated as confidential trade secrets under our regul ations, 16
NYCRR Part 6. Qur review of that information -- which came from
NYSEG or was provided to it by Nucor under obligation to protect
its confidentiality -- satisfies us that NYSEG s contentions
regarding the contract rate lack merit.?3

NYSEG criticizes the contract rate as insufficient to
cover the utility's margi nal cost of furnishing service to
Nucor. The Nucor contract rate for base |oad service, however,
exceeds marginal cost. In the Order Directing Entry, it was
deci ded that:

Nucor's base rate price is reasonable. The price

is greater than the nmargi nal costs we forecast

NYSEG wi I | incur in supplying electricity to

Nucor's existing demand over the next seven

years, calculated as of the date of this O der.

Since the price exceeds margi nal cost, there is a

contribution towards NYSEG s system comopn costs.

The proposed base price therefore satisfies PSL

866(12-b)(a).

This finding is supported by trade secret evidence NYSEG
subm tted.

NYSEG al so argues a floor price clause is needed to
aut hori ze upward adj ustnent of the base price if marginal costs
rise above that price. The forecast of nmarginal cost nmade here,
however, is binding over the seven-year termthe base price is
in effect. NYSEG has denonstrated it could obtain energy supply
at a price that would enable it to nmeet Nucor's base demand at

the contract price, elimnating energy costs as a vari abl e that

3 I'n contrast, NYSEG did not furnish confidential marginal cost
information to Nucor, instead submtting it only to our Staff.
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m ght drive margi nal cost above the contract price. Forecasts
of other rate conponents, such as nmarginal delivery costs, are
reasonably reliable over a termas short as seven years. The
forecast of the seven-year price as satisfying the marginal cost
standard is therefore reasonable, and a floor price nodifier to

the base price is not needed.

Rat epayer | npacts

NYSEG argues the Nucor flex rate contract will have an
adverse inpact on ratepayers. Both NYSEG and its ratepayers,
however, should benefit substantially fromthe econom c stinulus
and added electric revenues associated with the retention of
Nucor as a custoner and the expansion of its operations.

I f Nucor were to | eave the state, its contribution
t owards system common costs, through the portion of the contract
rate that exceeds marginal cost, would be lost. O her
custoners, or NYSEG sharehol ders, would al so be forced to assune
responsi bility for the enbedded costs that Nucor's paynents
ot herwi se woul d have supported, because the enbedded cost of the
delivery facilities Nucor used must be paid for whether or not
Nucor remains in New York. Moreover, the "multiplier effect”
attendi ng the hi gh-payi ng manufacturing jobs at Nucor pronotes
econonmi c activity in the Auburn region, thereby enhancing
NYSEG s revenues and further benefiting other ratepayers.

Contrary to NYSEG s assertion, providing for the
of fset of |ost revenues fromthe Nucor contract agai nst the ASGA
is not at issue in this proceeding. Instead, that approach was
t aken when NYSEG s existing Rate Plan was adopted -- an outcone
NYSEG advocat ed.

Mor eover, it appears that that NYSEG may have
overstated the magnitude of the lost revenues it is entitled to
recover fromthe ASGA. The calculation of |ost revenues depends
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on a conparison of the contract rate to the appropriate tariff
rate. NYSEG s tariffed rates are due to change on January 1
2003, and may change again in the future. Wile the forecast of
t hose changes is an uncertain variable, the disparity between
the contract rate and tariff rate may not result in the overal
revenue | oss NYSEG assunes.

For all the above reasons, NYSEG s Petition for

Rehearing i s deni ed.

Stay and Enforcenent of the Prior Orders

NYSEG s request for a stay is denied. The utility has
failed to show, as discussed above, that it would succeed on the
merits in challenging the reasonabl eness of the Nucor flex rate
contract. Mreover, it has not shown that it will be harned,
much less irreparably harnmed, if it is required to enter into
the contract. Indeed, it may sign the contract under protest
subj ect to review by the courts.

NYSEG s argunent that Nucor has withdrawn its petition
for rehearing is rejected. The Order Directing Entry specifies
that Nucor's withdrawal of the petition was contingent upon
"final resolution of flex rate contract issues."' Since NYSEG
has refused to resolve those issues on a final basis, the
condition precedent to withdrawal has not been net and Nucor's

petition for rehearing remains pending.

14 Case 91-E-0188, Mayflower Energy Partners, L.P. —
Applicability of Long-Term Avoi ded Cost Estinates, O der
Granting Rehearing in Part and Directing Entry Into a Contract
(i ssued Septenmber 30, 1991). That Order was overturned in
Long Island Lighting Conpany v. Public Service Comm ssion,

199 A.D.2d 831 (3" Dept., 1993), Iv. den. 83 N.Y. 755, and the
contract was term nat ed.

> Order Directing Entry, p. 10.
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Pursuant to PSL 826, we direct Counsel to conmmence an
enforcenent action agai nst NYSEG Wether a penalty action
shoul d be conmenced agai nst NYSEG under PSL 825 is at the

di scretion of our Chairnman.

The Conm ssion orders:

1. The Petition for Rehearing and Request for a Stay
of New York State Electric & Gas Corporation is deni ed.

2. Counsel is directed to comence an enforcenent
action against New York State Electric & Gas Corporati on,
consistent with the discussion in the body of this O der.

3. This proceeding is continued.

By the Conmi ssion,

( SI GNED) JANET HAND DEI XLER
Secretary
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