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This DESIGN, SUPPLY AND INSTALLATION AGREEMENT (this “Agreement”) is made this 21st day 
of April, 2017 by and between Rochester Gas & Electric Corporation (“Owner” or “Company”) 
and ("Contractor" or “Supplier”) with offices located at  

 and covers the Contractor's performance of Work for the Owner, as 
provided hereunder, including all supplemental addenda hereto and all general and special 
provisions pertaining to the Work or materials therefore.  
 
AVANGRID, an Affiliate of Owner, has full power to act as an agent for Owner, and for the 
purposes of this Agreement will act as Owner’s representative. For good and valuable 
consideration, the Parties agree as follows: 
 
ARTICLE 1 – ORDER OF PRECEDENCE AND DEFINITIONS 
 
1.1 This Agreement, its appendices and related purchase order(s) are complementary 

documents, and what is required by any one document shall be as binding as if required 
by all such documents.  In the event of any inconsistency between the provisions of two 
or more documents, the order of supremacy (in descending order) shall be as follows: 
 

 The purchase order; 

 The Appendix A (Specifications and Schedule); and 

 This Agreement and the remaining appendices in the order listed. 
 
In the event of a conflict between a Drawing and another type of Specification, the Specification 
shall prevail. 

 
1.2 “Affiliate” means with respect to a person or entity, any individual, corporation, 

partnership, firm, joint venture, association, Joint Stock Company, trust or other 
unincorporated organization, directly or indirectly controlling, controlled by, or under 
common control with, such person or entity.  The term “control” shall mean the 
possession, directly or indirectly, of the power to direct the management or policies of a 
person or an entity.  A voting interest of ten percent (10%) or more shall create a 
rebuttal presumption of control. 

 
1.3 “Agreement Sum” means the total amount payable by the Owner to the Contractor for 

the performance of the Work under this Agreement. 
 
1.4 “Agreement Time” means the period of time allotted in this Agreement to achieve Final 

Completion.  The Agreement Time shall end at the Final Completion Date mentioned in 
Appendix C (Contract Datasheet).  

 
 “Drawings” means the drawings specified in Appendix A (Specifications and Schedule), 

including, but not limited to, final drawings prepared by Contractor which are approved 
by Owner for use during construction and show the design, location and dimensions of 
the Work and include, if applicable, plans, elevations, sections, diagrams and other 
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details as may be necessary or desirable to facilitate the effective, efficient and timely 
construction and commissioning of the Work. 

 
1.5 “Energized” means operational, on-line and connected to the transmission system. 
 
1.6 “Final Completion” means Substantial Completion has occurred, the Contractor has 

satisfactorily completed all of the items on the “punch-list”, the In-Service Date has 
been achieved, Owner has signed Appendix M (Certificate of Final Completion) and final 
payment is now due and owing. 
 

1.7 “In-Service Date” means the date that Substantial Completion is achieved. Provided 
however, if the In-Service Date has not been achieved within sixty (60) days of 
Contractor’s Notice of Substantial Completion for reasons not attributable to 
Contractor, the In-Service Date shall be deemed to have been achieved upon expiration 
of that period. 

 

1.8 “Project” means Owner’s (Recycled Energy Development (R.E.D.) Natural Gas 
Distribution Main Pipeline Project). 

 
1.9 “Schedule” means the schedule included in Appendix A (Specifications and Schedule). 
 
1.10 “Site” means the lands and improvements where the Project is located and the Work is 

to be installed, which lands and improvements are described in the Specifications. 
 
1.11 “Site Access Date” means the site access date specified in Appendix C (Contract 

Datasheet) or in any notice to Contractor of a revision of the Site Access Date. 
 
1.12 “Specifications” means scope of work document(s), technical specifications, Drawings 

and performance requirements, as listed in Appendix A (Specifications and Schedule) or 
as incorporated (by reference or otherwise) into this Agreement. 

 
1.13 “Subcontractor” means the Contractor’s subcontractors, and such subcontractors’ 

subcontractors to include subcontractors of all tiers.  
 
1.14 “Substantial Completion” means delivery by the Contractor of factory test results and 

completion of site inspection, testing and commissioning and certification that the Work 
is functionally complete. 

 
1.15 “Substantial Completion Date” means the date set forth in Appendix C (Contract 

Datasheet), which is the date by which Substantial Completion must be achieved. 
 
1.16 “Warranty Period” has the meaning set forth in Appendix C (Contract Datasheet). 
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1.17 “Work” or “Services” or “Scope of Work” means all design and installation services, 
labor, tools, equipment and material: 

a) to be provided by Contractor; and 
b) under the financial and legal responsibility of Contractor. 

 
ARTICLE 2 - OWNER 
 
The Owner is the person or organization identified as such in this Agreement.  The term Owner 
means the Owner or an authorized representative of the Owner. 
 
 2.1 Services Required of the Owner. Unless otherwise specified, the Owner will establish 

base lines necessary for the location of the principal component parts of the Work 
together with a suitable number of benchmarks relating to the Work. 

 
The Owner shall secure and pay for easements for permanent structures or permanent 
changes in existing facilities. 

 
2.2  Owner's Right to Correct Deficiencies.  Subject to the Contractor’s warranty obligations 

set forth in Section 4.10, upon failure to perform the Work in accordance with this 
Agreement and after seven days' written notice to the Contractor during which period 
Contractor has failed to correct the failure, provided that if such failure is not capable of 
correction within such seven day period, Contractor has failed to submit a plan of 
correction reasonably acceptable to Owner within such period and diligently thereafter 
performed such plan to correction, the Owner may, without prejudice to any other 
remedy it may have, correct such deficiencies in Work intended to become a permanent 
part of the Project.  In such case, an appropriate change order shall be issued deducting 
from the payments then or thereafter due the Contractor the cost of correcting such 
deficiencies.  If the payments then or thereafter due the Contractor are not sufficient to 
cover such amount, the Contractor shall pay the difference to the Owner. 

 
  If, within the Warranty Period any of the Work is found to be defective or not in 

accordance with this Agreement, the Contractor shall correct it promptly according to 
its obligations under Section 4.10  after receipt of a written notice from the Owner to do 
so.  The Owner shall give such notice promptly after discovery of the condition. 

 
  All such defective or non-conforming Work shall be removed from the Site if necessary 

and the Work shall be corrected to comply with this Agreement without cost to the 
Owner. The Contractor shall bear the cost of making good all work of separate 
contractors destroyed or damaged by such removal or correction. 

 
  If the Contractor does not remove such defective or nonconforming Work within a 

reasonable time fixed by written notice from the Owner, the Owner may remove it and 
may store the materials or equipment at the expense of the Contractor.  If the 
Contractor does not pay the cost of such removal and storage within ten days 
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thereafter, the Owner may upon ten additional days written notice sell such materials or 
equipment at auction or at private sale and shall account for the net proceeds thereof, 
after deducting all the costs that should have been borne by the Contractor including 
compensation for additional architectural and/or engineering services.  If such proceeds 
of sale do not cover all costs which the Contractor should have borne, the difference 
shall be charged to the Contractor and an appropriate change order shall be issued.  If 
the payments then or thereafter due the Contractor are not sufficient to cover such 
amount, the Contractor shall pay the difference to the Owner. 

 
 2.3  Owner's Termination Rights.  The Owner shall have the right to terminate this 

Agreement immediately upon written notice to the Contractor, if the Contractor: 
 

a) is adjudged as bankrupt, becomes insolvent, admits it cannot pay its debts or assigns 
its assets for the benefit of its creditors; 

 
b) commits a material breach of a provision of this Agreement or persistently 

disregards laws, ordinances, rules, regulations or orders of any public authority 
having jurisdiction; or  

 
c) fails to provide a qualified superintendent, enough properly skilled workmen or 

subcontractors, or proper materials, or fails to make prompt payment therefor. 
 
  In the event of termination of this Agreement by the Owner because of Contractor's 

default or breach wherein Contractor has failed to correct or submit a plan to correct 
such default or breach within the period specified in Section 2.2 (Owner's Right to 
Correct Deficiencies), the Owner may take possession of the Site and of all materials, 
NON- equipment, tools, construction equipment and machinery thereon owned by 
the Contractor and may finish the Work by whatever method and means Owner may 
select subject to Owner’s obligation to reasonably mitigate. In such case, the Contractor 
shall not be entitled to receive any further payment that may be due as provided by this 
Agreement, until the Work is finished.  

 
  If the unpaid balance of this Agreement Sum shall exceed the expense of finishing the 

Work, including compensation for additional managerial and administrative services, 
such excess shall be paid to the Contractor. If such expense shall exceed such unpaid 
balance, the Contractor shall pay the difference to the Owner. 

 
  For Owner's convenience, Owner may terminate this Agreement in whole or in part by 

giving the Contractor twenty-four (24) hours written notice.  In such event, Owner shall 
make payment to the Contractor for all costs incurred prior to such termination 
reasonably allocable to the Work performed, under recognized accounting practices.  
This provision shall not be deemed to limit or otherwise affect the Owner's right to 
terminate this Agreement for breach or default by the Contractor. 
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 2.4   Owner's Right to Suspend Work.  The Owner may at any time suspend the Work or any 
part thereof, immediately and verbally for reasons of safety, or by giving reasonable 
notice to the Contractor in writing.  The Work shall be resumed by the Contractor within 
ten (10) days after the date fixed in the written notice from the Owner to the Contractor 
to do so.  The Owner shall reimburse the Contractor for reasonable expenses directly 
incurred by the Contractor in connection with the Work under this Agreement as a 
result of such suspension. 

 
  When the whole or any portion of the Work is suspended for any reason, the Contractor 

shall properly cover, secure, and protect or cause to be so protected, such Work as may 
be liable to sustain injury from any cause. 

 
2.5   Owner's Right To Inspect Work.  Except as may be otherwise provided herein, all Work 

furnished by the Contractor and all places where construction is carried on will be 
subject to inspection, examination and testing by the Owner at all times during the 
construction. The Owner has the right to reject defective Work including defective 
material and workmanship furnished by the Contractor, and require its correction 
subject to Contractor’s warranty obligations set forth in Section 4.10.  Rejected Work 
shall be corrected to conform to this Agreement without charge therefor. The 
Contractor shall promptly segregate and remove all rejected material from the Site. 

 
      The Contractor shall furnish promptly without additional charge, all reasonable facilities, 

labor and materials necessary for the safe and convenient inspection that may be 
required by the Owner. All inspection by the Owner will be performed in such manner 
as will not unnecessarily delay the Work. 

 
      Should it be considered necessary or advisable by the Owner at any time before 

Substantial Completion of the entire Work to make an examination of the Work already 
completed, by removing or tearing out same, the Contractor shall on request furnish all 
necessary facilities, labor, and materials to perform such examination. If the Work 
subject to such examination is found to be defective or non-conforming in any material 
respect, due to the fault of the Contractor or its Subcontractors, such uncovering or 
destruction and reconstruction shall be at the expense of the Contractor. If, however, 
such Work exposed and examined is found to be satisfactory, the Owner will pay the 
Contractor the cost of such uncovering or destruction and reconstruction. 

 
2.6    Owner's Audit Rights.  Owner reserves the right and Contractor shall allow Owner to 

audit, or cause to have audited, any and all items related to aspects of this Agreement 
to assure Contractor's compliance therewith.  These items shall include, but not be 
limited to, property, books, records, and computerized data files.  This provision shall 
remain in effect for two (2) years following final payment for the Work described in this 
Agreement.  This provision does not apply to the calculations used to determine firm 
lump sum prices for Work performed under this Agreement except to the extent that 
knowledge of the amount of taxable portions of Contractor's invoicing is necessary. 
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ARTICLE 3 - CONTRACTOR 
 
The Contractor is the person or organization identified as such in this Agreement.  The term 
“Contractor” means the Contractor or an authorized representative of Contractor. 
 
3.1  Review of Agreement.  The Contractor shall carefully study and compare the provisions 

of this Agreement and shall at once report to the Owner any error, inconsistency or 
omission Contractor may discover. The Contractor shall not be liable to the Owner for 
any damage resulting from any such errors, inconsistencies or omissions which are 
reported to Owner. The Contractor shall do no work that is not in accordance with the 
Drawings or Specifications, as such may be modified or amended in accordance with the 
terms of this Agreement. 

 
3.2    Supervision.  All Work shall be done under the direct supervision of the Contractor. The 

Contractor shall be responsible for construction means, methods, techniques, 
procedures, and safety, and for coordinating all portions of the Work under this 
Agreement. 

 
 3.3  Superintendent.  When required by Owner, the Contractor shall employ a qualified 

superintendent and any necessary assistants, who are acceptable to the Owner, to be in 
attendance at the Site during the progress of the Work. The superintendent shall have 
full authority to act on behalf of the Contractor and all communications given to the 
superintendent shall be considered as given to the Contractor. 

 
      Important communications shall be confirmed in writing. Other communications will be 

so confirmed upon written request, on a case-by-case basis, by the Owner. It shall be 
the responsibility of the superintendent to coordinate the Work of all the contractors.  
The superintendent shall be present on the Site at all times required to perform 
adequate supervision and coordination. 

 
 3.4    Subcontracts.  The Contractor shall submit a list of those Work items which it plans to 

subcontract and the names of Subcontractors proposed for the Work. Subcontractors 
may not be changed except at the request or with the approval of the Owner. The 
Owner shall promptly notify the Contractor in writing if, after due investigation, Owner 
has reasonable objection to any Contractor on such list and does not accept him.  
Failure of the Owner to make objection promptly shall constitute acceptance of such 
Subcontractor. 

 
      If the Owner refuses to accept any Sub Contractor on the list submitted by the 

Contractor, the Contractor shall submit an acceptable substitute and the Agreement 
Sum shall be increased or decreased by the difference in cost occasioned by such 
substitute and an appropriate change order shall be issued; however, no increase in the 
Agreement Sum shall be allowed for any substitution unless the Contractor has acted 
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reasonably promptly and responsively in submitting for acceptance any list or list of 
names as required. 

 
      The Contractor is responsible to the Owner for the acts and deficiencies of its 

Subcontractors, and any of their employees, to the same extent Contractor is 
responsible for the acts and deficiencies of Contractor's own employees. The Contractor 
shall obtain agreement from the Subcontractors that they will comply with the 
requirements of this Agreement. 

 
      Nothing contained in this Agreement shall create any contractual relationship between 

any Subcontractor and the Owner.  
 
3.5 Contractor's Right To Terminate the Agreement.  The Contractor may terminate this 

Agreement upon thirty (30) days’ written notice to the Owner for any of the following 
reasons: 

 
a) if an order of any court or other public authority having jurisdiction, or any act of 

government caused the work to be stopped or suspended for a period of three 
months through no act or fault of the Contractor or Contractor's employees; or 

 
b) if the Owner should fail to pay the Contractor any undisputed sum within thirty days 

from the due date.  
 

 3.6   Emergencies.  The Contractor shall perform any work and shall furnish and install any 
materials and equipment necessary during an emergency affecting the safety of persons 
and property. In all cases, Contractor shall notify the Owner of the emergency as soon 
as practicable, but shall not wait for instructions before proceeding to properly protect 
both life and property. Any additional compensation or extension of time claimed by the 
Contractor on account of emergency work shall be determined as provided in Article 9 
for changes in the Work. 

 
 3.7    Removal of Equipment.  In case of termination of this Agreement for any cause 

whatsoever, the Contractor, if notified to do so by the Owner, shall promptly remove 
any part or all of Contractor's equipment and supplies from the property of the Owner, 
failing which the Owner shall have the right to remove such equipment and supplies at 
the expense of the Contractor. 

 
 3.8    Cooperation.  The Contractor shall cooperate with the Owner and any other contractors 

as directed by the Owner, who will establish the rights of the various interests involved.  
The Contractor shall properly connect and coordinate its Work with work done by 
others. 

 
 3.9    Use of Premises.  The Contractor shall confine its apparatus, the storage of materials 

and the operations of its workmen to limits indicated by law, ordinances, permits and 
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directions of the Owner and shall not unreasonably encumber the premises with its 
materials. 

 
3.10 Layout of Work.  It shall be the responsibility of the Contractor to lay out all structures 

and facilities and establish all grades for the same. 
 
3.11 Information Required of Contractor.  The Contractor shall promptly furnish weights, bills 

of material and such other data as are reasonably required by Owner. When required by 
Owner, the Contractor shall furnish instructions for the installation, operation, care and 
maintenance of, and lists of recommended spare parts, for the material or equipment.  
Unless otherwise specified, four copies of such data shall be furnished. 

 
3.12 Independent Contractor. Contractor shall at all times be an independent contractor and 

be responsible for all acts or omissions of its own employees and Subcontractors. No act 
or instruction of Owner shall be deemed to be the exercise of supervision or control of 
performance hereunder. 

 
ARTICLE 4 – SPECIFICATIONS AND QUALITY 
 
4.1 Adequacy.  Owner shall be responsible for the adequacy of the design and for the 

sufficiency of the Drawings and Specifications. 
 
4.2 Discrepancies.  Any discrepancies, inconsistencies, or ambiguities found between the 

Drawings and Specifications and the site conditions shall be immediately reported to the 
Owner's field engineering supervisor, who shall promptly correct such inconsistencies or 
ambiguities in the Drawings or Specifications in writing. Any Work done after such 
discovery or after the Contractor should have reasonably made such discovery, unless 
authorized in writing by Owner, will be done at the Contractor's risk. 

 
4.2 Additional Instructions.  Owner may issue additional instructions during the progress of 

the Work by means of Drawings or other media necessary to illustrate changes in the 
Work. 

 
4.3 Copies Furnished to Contractor and Ownership.  Unless otherwise provided, the 

Contractor will be furnished, free of charge, all required copies of Drawings and 
Specifications necessary for the execution of the Work. All Drawings, Specifications and 
copies thereof furnished by the Owner are and shall remain the Owner's property.  They 
are not to be used on any other project and sets are to be returned to Owner on request 
at the completion of the Work. The Contractor shall keep one copy of all Drawings and 
Specifications regarding the Work in good order, available to the engineer and to 
engineer's representative. 

 
4.4 By executing this Agreement, the Contractor represents that it has visited the Site, 

familiarized itself with the local conditions under which the Work is to be performed, 
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and correlated its observations with all the requirements of this Agreement. The Owner 
assumes no responsibility whatsoever for ascertaining for the Contractor any facts 
which the Contractor could have ascertained for itself through such investigation; 
provided however, the Contractor shall be entitled to rely on the accuracy of all Owner-
provided data and information. 

 
4.5 Materials and Labor.  Unless otherwise specifically noted, the Contractor shall provide 

and pay for all materials, labor, equipment, tools, water, heat, utilities, transportation 
and other facilities necessary for the proper execution and completion of the Work. The 
Contractor is responsible for providing workers, who must have sufficient knowledge, 
skill, and experience to perform properly the work assigned to them. The Contractor 
shall at all times be responsible for the conduct and discipline of its employees and/or 
any Contractor or persons employed by Subcontractors. 

 
 Owner reserves the right to require the removal of any personnel of the Contractor who 

in Owner's opinion may be incompetent, careless, not qualified to perform the Work 
assigned, or who may have engaged in improper conduct. 

 
4.6 Substitution.  Certain products have been referred to by name and catalog number in 

this Agreement. No substitutes shall be made without prior written approval of the 
Owner. 

 
4.7 Samples.  All samples called for in this Agreement shall be furnished by the Contractor 

to illustrate materials, equipment or workmanship, and to establish standards by which 
the Work will be judged. 

 
4.8 Shop Drawings.  The Contractor shall provide shop drawings, setting schedules and 

other such drawings as may be necessary for the prosecution of the Work in the shop 
and in the field as required by the Specifications. Deviations from the Specifications shall 
be called to the attention of the Owner at the time of first submission of the Drawings. 
The Owner's approval of any Drawings shall not release the Contractor from 
responsibility for such deviations. 

 
By approving and submitting shop Drawings, the Contractor thereby represents that 
Contractor has determined and verified all field measurements, field construction 
criteria, materials, catalog numbers and similar data, or will do so, and that it has 
checked and coordinated each shop Drawing with the requirements of the Work. 

 
 4.9  Cutting and Patching.  The Contractor shall do all cutting, fitting or patching of its Work 

that may be reasonably required to make its several parts come together properly and 
fit it to receive or be received by work of other contractors shown upon the Drawings 
and Specifications for the completed structure or any other provisions of this 
Agreement. 
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 Any cost caused by defective or ill-timed work shall be borne by the party responsible 
therefore. The Contractor shall not endanger any work by cutting, excavating or 
otherwise altering the Work and shall not cut or alter the work of any other contractor 
save with the consent of the Owner. 

 
4.10 Warranty & Quality. Contractor warrants that the Work shall conform to the 

Specifications and be free from defect in design, material and workmanship and shall be 
fit for the purpose for which such Work is specified in this Agreement. Furthermore, 
Contractor warrants that all material and equipment supplied under this Agreement 
shall be new, free from defects and of the kind and quality required by the 
Specifications. 

 
4.11 Contractor’s warranty in Section 4.10. shall start: 
 a) At the In-Service Date; or 
 b) Sixty (60) days following Substantial Completion, whichever occurs first, and end after 

the period indicated in Appendix C (Contract Datasheet). 
 
4.12 If requested by Owner, Contractor shall furnish evidence as to the type and quality of 

Work supplied. 
 
4.13 Contractor warrants that craft, technical, supervisory and professional personnel that 

are provided are qualified to perform the Work assigned and that the Work will be 
performed in accordance with this Agreement and any applicable law. 

 
4.14 Following a written notice by Owner sent before the expiry of any warranties and 

guarantees under this Agreement, the Contractor shall be responsible for: 
 

a) the removal and replacement or modification of all Work which, in the reasonable 
opinion of Owner, is defective; 

b) the restoration of all Work, and the work of others, which is disturbed or damaged 
in the course of removal and replacement or modification of the defective Work; 
and 

c) all risks associated with: 
i) the removal, including disposal and storage, of the defective Work; and 
ii) the replacement or modification of the unsatisfactory Work, whether 

performed by the Contractor or by or on behalf of Owner.  
 
  The warranty period for any corrected Work shall be extended for a period not to 

exceed six (6) months beyond the original warranty period. 
 
4.15  Contractor shall have no obligation hereunder with respect to any Work which (i) has 

been improperly repaired or altered without Contractor’s approval; (ii) has been 
subjected to misuse, negligence or accident by someone other than Contractor or its 
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Subcontractors; or (iii) has been used in a manner contrary to Contractor’s instructions 
without Contractor’s approval.   

 
 4.16 Tests.  The Contractor shall ascertain by tests or otherwise as reasonably agreed to by 

Owner and Contractor that the Work is in full accordance with this Agreement. Where 
practicable, all tests shall be made at the place of manufacture. The Contractor shall 
provide all facilities, apparatus and labor reasonably required for tests and shall bear all 
of its own expense thereof, except salaries and expenses of representatives of the 
Owner. The Contractor shall give the Owner at least seven (7) business days’ advance 
written notice before shipment.  Up to forty-eight (48) hours after receipt of such notice 
the Owner may require performance of tests to be witnessed by its representatives 
and/or require the Contractor to furnish three (3) certified copies of all tests for 
approval, prior to shipment.  There shall be no additional charges for such witness tests 
or certified copies except as set forth in the Contractor's proposal. However, the Owner 
will bear the expense of tests conducted on its own premises, except salaries and 
expenses of representatives of the Contractor. 

 
 4.17 Packing and Marking.  All material and equipment to be furnished by the Contractor 

shall be packed, crated or otherwise suitably protected to withstand shipment 
undamaged to the destination. Each package, crate or part shall be marked plainly with 
the name of the consignee, shipping destination, the Owner's order number, and such 
other markings as are required. Complete packing lists, one copy with each package and 
two (2) copies by mail to the Owner at time of shipment, shall be supplied showing 
contents and identity of each package. 

 
4.19 Work Stoppage.  Contractor's personnel shall not honor any union picket lines or strikes 

nor take part in any work slowdown or stoppage nor refuse to report for work, unless 
such action is protected by any state or federal labor relations law. Notwithstanding the 
preceding sentence, Contractor shall retain the right to remove its employees from any 
situation it reasonably determines may pose an unreasonable health or safety risk. 
Except as set forth above, it shall be the obligation of the Contractor to supply a 
qualified work force. Owner may terminate this Agreement if Contractor fails to provide 
a qualified work force within 24 hours of Owner's notification to Contractor that a 
qualified work force has not been supplied. 

 
ARTICLE 5 – INSURANCE 
 
5.1 Insurance.  Supplier shall maintain insurance in accordance with the requirements as set 

forth in Appendix J. Supplier must maintain applicable insurance. An insurance 
certificate must be mailed to Customer prior to starting Services.  
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ARTICLE 6 - LEGAL RESPONSIBILITY AND SAFETY 
 
6.1 Indemnification.  Contractor will indemnify, defend at its expense and hold harmless the 

Owner and its Affiliates, directors, officers, employees, and agents (the "Indemnitee") 
from and against any and all claims, demands, suits, losses, costs, fees, damages or 
expenses it may suffer, or for which it may be held liable, whether including, without 
limitation, reasonable expenses and attorneys fees incurred in the connection 
therewith, by reason of (A) any patent, trademark, or copyright infringement claim, or 
any design, device, process or procedure used, installed or provided by the Contractor 
or its agents or subcontractors under this Agreement; (B) any work-related accident or 
injury affecting an employee, agent or subcontractor of the Contractor, arising in 
connection with work performed under this Agreement; (C) any claim by an agency or 
instrumentality of the federal, state or any local government, or by an employee, agent 
or subcontractor of the Contractor alleging that (i) the Indemnitee is required to 
maintain worker's compensation or unemployment or any other type of insurance upon 
any employee, agent or subcontractor of the Contractor; (ii) the Indemnitee is liable for 
tax payments or withholding with respect to any employee, agent or subcontractor of 
the Contractor; (iii) any employee, agent or subcontractor of the Contractor is entitled 
to receive employee benefits from the Indemnitee, including, without limitation, 
vacation, deferred compensation, medical, pension, 401(k) or any other benefit 
available to the Indemnitee's employees; and (iv) the Indemnitee is liable to any party, 
for any reason, due to the negligent performance of Services or omissions by an 
employee, agent or subcontractor of the Contractor; (D) bodily injury, including death, 
to any person or persons due to the negligent, reckless or willful actions or omissions of 
the Contractor or its agents or subcontractors; (E) damage to or destruction of any 
property, including loss of use thereof, due to the negligent, reckless or willful actions or 
omissions of the Contractor, or its agents or subcontractors.  Individual employees, 
agents and subcontractors of the Contractor who are performing services for the 
Indemnitee under this Agreement shall be considered to be employees, agents or 
subcontractors of the Contractor for all purposes under this Agreement, 
notwithstanding any judicial or administrative determination that such employees, 
agents or subcontractors of the other party should be regarded as employees under 
applicable law. All actions of the employees, agents and subcontractors of the 
Contractor under this Agreement shall be deemed to be actions of the Contractor under 
these indemnities and this Agreement.  

 
 6.2 Patents and Royalties.  If any design, device, material or process covered by letters 

patent or copyright is used by the Contractor in Contractor’s Work, Contractor shall 
provide for such use by legal agreement with the owner of the patent or a duly 
authorized licensee of such owner. The Contractor shall pay all royalties and license 
fees. The Contractor shall defend, indemnify and hold harmless the Owner from and 
against all liability, claims, and losses for infringement of any patent rights, except that 
the Owner shall be responsible for all such loss when a particular design, process or 
product of a particular manufacturer or manufacturers is specified by the Owner in the 
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Specification, but if the Contractor has reason to believe that the design, process or 
product specified is an infringement of a patent, Contractor shall be responsible for such 
loss unless it promptly gives such information to the Owner. Contractor shall have no 
obligation hereunder and this provision shall not apply when any action is settled or 
otherwise terminated without the prior written consent of Contractor.   

 
 6.3  Permits.  With the exception of Owner permits identified in Appendix C (Contract 

Datasheet), all permits, governmental fees and licenses necessary for the proper 
execution and completion of the Work shall be secured and paid for by the Contractor, 
unless otherwise specified in the agreement.  In the event of a delay in the issuance of 
any Owner permit identified in Appendix C (Contract Datasheet), for causes not 
attributable to either of the parties, then it is agreed that, if necessary, a day for day 
delay in the schedule of performance shall be allowed as caused by such delayed permit 
issuance, together with an adjustment in the Agreement Sum due to such delay. 

 
 6.4  Compliance with Laws.  The Contractor shall give all notices and comply with all federal, 

state and local laws, ordinances, rules, regulations and orders bearing on the 
performance of the Work. If the Contractor discovers that the Agreement (together with 
its appendices and related purchase order(s)) are at variance therewith in any respect, 
the Contractor shall promptly notify the Owner in writing, and any necessary changes 
shall be made by appropriate modification. If any regulation, law, rule, regulation, 
ordinance, by-law etc., and any derivatives including but not limited to permits, licenses 
or codes, coming into force after date of Contractor’s bid should cause an increase of 
the Contractor’s cost, then, with Owner’s prior written consent (which consent shall not 
be unreasonably withheld) the Agreement Sum shall be adjusted by an amount 
equivalent to said increase. 

 
 6.5  Written Notice.  Written notice shall be considered as duly served when delivered in 

person or sent by registered mail to the individual, member of the firm or officer of the 
corporation for whom it was intended, or to the last known business address. 

 
 6.6  Safety.  See Appendix N (Contractors Safety Requirements) for Owner’s Contractors 

Safety Requirements.  Contractor is to follow these requirements at all times while 
performing work for Owner.  

 
ARTICLE 7 - TIME 
 
7.1 Notice To Proceed.  Following execution of this Agreement by the Owner and the 

Contractor, written notice to proceed with the Work shall be given by the Owner to the 
Contractor. The date to commence Work is the date established in the notice to 
proceed. If there is no notice to proceed, it shall be the date of this Agreement or such 
other date as may be specified by the Owner. 
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7.2 Schedule of Completion. Contractor shall perform the Work so that all of the milestone 
events are completed on or before the dates specified in Appendix A (Specifications and 
Schedule) for each milestone event. 

 
7.3 Site Access Date. Contractor shall not enter or commence any portion of the Work on 

the Site until Owner notifies Contractor that all necessary clearances for the Work on 
Site have been obtained, which clearances should be granted on or before the Site 
Access Date specified in Appendix C (Contract Datasheet). Owner shall promptly advise 
Contractor of any change in Site Access Date. Any material postponement of the Site 
Access Date will be deemed proper cause for equitable adjustment. 

 
 7.4  Substantial Completion.  After Substantial Completion has been achieved, a Certificate 

of Substantial Completion shall be issued by the Owner. The Certificate does not relieve 
the Contractor of its obligation to complete all the Work including punch-list items as 
required to achieve Final Completion.  It entitles the Owner to occupy the Work or 
designated portions thereof for the use for which it is specified.  Title and risk of loss 
shall pass to Owner when Owner issues a Certificate of Substantial Completion or the 
Work is Energized, whichever comes first.  

 
7.5  Progress and Completion.  It is expressly understood by the Contractor and Owner that 

time is important in the performance of this Agreement. 
 
  The Contractor shall begin the Work on the date of commencement set forth in the 

written notice to proceed.  The Contractor shall carry the Work forward expeditiously 
with adequate forces and shall complete it in accordance with the Schedule. 

  
 7.6 Delay Damages.  If the Contractor neglects, fails, or refuses to complete the Work within 

the time specified for Substantial Completion in this Agreement, then the Contractor 
does hereby agree to pay to the Owner, as liquidated damages (“Delay Liquidated 
Damages”) and not as a penalty, the sum of Four Thousand USD 4,000.00) for each 
calendar day beyond the Substantial Completion Date in this Agreement until 
Substantial Completion is achieved. Said Delay Liquidated Damages shall be capped and 
not exceed a maximum total amount of 10% of the Agreement Sum. WE ALSO CANNOT 
ACCEPT DAMAGES FOR DELAYS BEYOND OUR CONTROL OR ANY THIRD-PARTY DELAYS. 

 
  The said amount is fixed and agreed on by and between the Contractor and the Owner 

because of the impracticability and extreme difficulty of fixing and ascertaining the true 
value of the damages which the Owner will sustain by failure of the Contractor to 
complete the Work on time, such as loss of revenue, service charges, interest charges, 
delays caused to other construction activities of Owner by failure to perform this 
Contract, and other damages, some of which are indefinite and not susceptible of easy 
proof.  The Delay Liquidated Damages amount is agreed to be a reasonable estimate of 
the amount of damages which the Owner will sustain and said amount shall be 
deducted from any monies due or that may become due to the Contractor.  If monies 
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owed to Contractor under this Agreement are insufficient to cover said Delay Liquidated 
Damages, then the Contractor shall pay the amount of the difference. 

 

 7.7 Unforeseen Conditions. In the event unforeseen conditions require an increase in the 
Owner's cost obligation of fifteen percent (15%) or more of the Agreement Sum, this 
Agreement will be modified or amended to reflect said increase. In the event it is 
determined that any change from the description of Work contained in this Agreement 
is required, written approval must be secured from the Owner prior to the beginning of 
such work.   

 
 Reimbursement for increased work and/or substantial change in the description of 

Work shall be limited to costs covered by written modification, change order, or extra 
work order approved by the Owner and subject to Appendix G (Change Order Pricing) 
and Appendix H (Change Order Request Form). 

 
ARTICLE 8 - PAYMENTS 
 
 8.1  Agreement Sum.  The Agreement Sum is stated in Appendix B (Agreement Sum and 

Payment Schedule) and is the total amount payable by the Owner to the Contractor for 
the performance of the Work under this Agreement.  The Agreement Sum is fixed.  Any 
work additional to the Work shall be done on a fixed price basis or on a time and 
materials basis as agreed to by the Owner and Contractor prior to the commencement 
of such additional work. 

 
  Before submitting the first invoice, the Contractor shall submit a complete breakdown 

of the Agreement Sum showing the value assigned to each part of the Work including an 
allowance for profit and overhead.  Upon Owner’s approval of the breakdown of the 
Agreement Sum, it shall be used only as a basis for the Contractor's invoice. 

 
 For lump-sum agreements the Contractor is to provide invoicing showing material costs 

and the total cost of the project or applicable portion thereof. 
 
 8.2  Payments.  On or before the tenth day of each month, or as otherwise agreed by the 

parties in writing, the Contractor shall submit to the Owner an itemized invoice showing 
the percentage and value of the Work completed during the previous month, including 
materials received and stored on the job Site.  Invoices shall be submitted utilizing 
American Institute of Architects (AIA) forms 702 and 703, as set forth in Appendix F 
(Form of Invoice) to this Agreement. Each invoice shall be accompanied by the 
Contractor’s waiver and release in the form of Appendix K-1 or Appendix K-2 for final 
invoice. 

 
  Thirty (30) days after acceptance of the invoice, the Owner shall make payment to the 

Contractor of ninety five percent (95%) of the undisputed amount. Payment may be 
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withheld and may be paid directly to third parties in accordance with Section 8.3 if 
Contractor has failed to comply with its lien obligations under Section 8.5 herein. 

 
  Final payment including retainage shall be made thirty (30) days after final acceptance 

of the Work but in no event later than forty five (45)days from the In-Service Date 
unless Owner reasonably determines that Contractor has failed to achieve Final 
Completion during such time period. 

 
  The Contractor warrants that title to all Work covered by an invoice, whether 

incorporated in the Project or not, will pass to the Owner upon the receipt of such 
payment by the Contractor, free and clear of all liens, claims, security interests or 
encumbrances, hereinafter referred to in this Article 8 as "liens"; and that subject to 
Owner’s continued obligation to make payments owed, no Work covered by an invoice 
will have been acquired by the Contractor, or by any other person performing the Work 
at the Site or furnishing materials and equipment for the Work, subject to an agreement 
under which an interest therein or encumbrance thereon is retained by the seller or 
otherwise imposed by the Contractor, or its Subcontractors or suppliers. 

 
8.3  Payments Withheld.  The Owner may withhold, or, on account of subsequently 

discovered evidence, nullify the whole or part of any invoice to such extent as may be 
reasonably necessary to protect itself from loss on account of: 

 
a)  defective Work not remedied;  
b) third party claims filed or reasonable evidence indicating filing of such claims which 

Contractor has failed to remove within a reasonable period of time after receiving 
notice of such; 

c) failure of the Contractor to make payments due to Subcontractors, its suppliers or 
employees; 

d) reasonable indication that the Work will not be completed within the Agreement 
Time;  

e) prosecution of Work that does not comply with this Agreement; 
f) failure of the Contractor to submit estimates of partial payments, or lack of accurate 

supporting data; 
g) invoicing which is incorrect; or 
h) breach of any material term or condition of this Agreement. 

 
  When the above grounds are removed, or the Contractor provides a bond satisfactory 

to the Owner which will protect the Owner in the amount withheld, payment shall be 
made for such amounts withheld. 

 
 8.4  Payment Disclaimer.  In no event shall payment or partial payment by Owner for any 

material or service rendered by Contractor be construed as Owner's acceptance of that 
material or service. Such payment by Owner to Contractor in no way releases Contractor 
from any of its obligations under this Agreement. 
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 8.5  Final Completion and Final Payment.  When the Contractor determines that the Work is 

substantially complete in accordance with this Agreement, the Contractor shall, 
together with Owner, prepare a punch-list of items to be completed or corrected by 
Contractor.  The failure to include any items on such list does not alter the responsibility 
of the Contractor to complete all Work in accordance with this Agreement.  When 
Contractor achieves Final Completion, upon receipt of written notice that the Work is 
ready for , final inspection and acceptance, and upon receipt of final invoice, the Owner 
will promptly make such inspection and, when Owner finds the Work conforming to this 
Agreement and this Agreement fully performed, Owner will make final payment in 
accordance with time periods set forth in Section 8.2. 

 
  The final payment (including the zero percent (0%) retainage) shall not become due until 

the Contractor submits to the Owner (i) an Affidavit that all Contractor’s payrolls, bills 
for materials and equipment, and other indebtedness connected with the Work for 
which the Owner or its property might in any way be responsible, have been paid or 
otherwise satisfied, and (ii) consent of surety, if any, to final payment, and data 
establishing payment or satisfaction of all such obligations, such as receipts, releases 
and waivers of liens arising out of this Agreement, to the extent and in such form as 
indicated in Section 8.2 and Appendix forms K-1 or K-2, as applicable.  If any 
subcontractor refuses to furnish a release or waiver required by the Owner, the 
Contractor may furnish a bond satisfactory to the Owner to indemnify him against any 
such lien. If any such lien remains unsatisfied after all payments are made, the 
Contractor shall refund to the Owner all moneys that the latter may be compelled to 
pay in discharging such lien, including all costs and reasonable attorney's fees provided 
that Contractor has failed to remove any such lien within a reasonable time after being 
notified of its filing. 

 
  If after Substantial Completion of the Work and occurrence of the In-Service Date, Final 

Completion thereof is materially delayed through no fault of the Contractor, the Owner 
shall, without terminating this Agreement, make payment of the balance due for that 
portion of the Work fully completed. 

 
  The making of final payment shall constitute a waiver of all claims by the Owner except 

those arising from: 
 
  1) outstanding liens; 
 
  2) faulty, defective, or nonconforming Work;  
 
 3) failure of the Work to comply with the requirements of this Agreement, or 
 
  4) terms of any warranties or guarantees required by this Agreement. 
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 The acceptance of final payment shall constitute a waiver of all payment claims by the 
Contractor except those previously made in writing and still unsettled. 

 
8.6 Financial Security for Performance.  Not Used. 
 
ARTICLE 9 - CHANGES IN THE WORK 
 
 9.1  Change Orders.  The Owner reserves the right to order changes in the Work through 

additions, deletions or other revisions.  All such changes in the Work shall be authorized 
by change order, and shall be executed under the applicable conditions of this 
Agreement.  The Agreement Sum and Agreement Time affected by the change shall be 
adjusted at the time the change order is executed. 

 
  A change order is a written order to the Contractor signed by the Owner, issued after 

the execution of this Agreement, authorizing a change in the Work and/or an 
adjustment in the Agreement Sum or Agreement Time. A change order may also be 
signed by the Contractor if the Contractor agrees to the adjustment in the Agreement 
Sum or the Agreement Time.  The Agreement Sum and the Agreement Time may be 
changed only by a change order that is signed by both the Owner and the Contractor. 

 
  The cost or credit to the Owner resulting from a change in the Work shall be determined 

in one or more of the following ways: 
    a)  By mutual acceptance of a lump sum properly itemized; 
 
    b)  By unit prices stated in this Agreement or subsequently agreed upon; or 
 
    c)  By cost and a mutually acceptable fixed or percentage fee. 
 
  If unit prices are stated in Appendix G (Change Order Pricing) or subsequently agreed 

upon, and if the quantities originally contemplated are so changed in a proposed change 
order that application of the agreed unit prices to the quantities of work proposed will 
create a hardship on the Owner or the Contractor, the applicable unit prices shall be 
equitably adjusted to prevent such hardship. However, the Owner shall have the right to 
adjust the quantities provided in this Agreement by as much as ten percent 10% without 
a corresponding change in the unit price for the item(s) involved. 

 
 9.2  Differing Site Conditions.  Should concealed conditions encountered in the performance 

of the Work below the surface of the ground be at variance with the conditions 
indicated by this Agreement or should unknown physical conditions below the surface 
of the ground of an unusual nature differing materially from those ordinarily 
encountered and generally recognized as inherent in work of the character provided for 
in this Agreement be encountered, the Agreement Sum shall be equitably adjusted by 
change order upon claim by either party made within twenty (20) days after the first 
observance of the conditions. 
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 9.3  Claims for Additional Costs.  If the Contractor claims that additional costs are involved 

because of (i) any written interpretation of this Agreement issued by the Owner or (ii) 
any order by the Owner to stop the Work where the Contractor was not at fault, or (iii) 
any other event, the Contractor shall submit such claim by giving the Owner written 
notice thereof within seven (7) days after the occurrence of the event or of the time 
Contractor first becomes aware of the event giving rise to such claim.  Such notice shall 
be in the format displayed in Appendix H (Change Order Request Form) and shall be 
given by the Contractor before proceeding to execute the Work, except in an emergency 
endangering life or property.  No such claim for additional compensation shall be valid 
unless so made.  Any change in the Agreement Sum resulting from such claim must be 
authorized by Owner in a change order.  

 
ARTICLE 10 - MISCELLANEOUS PROVISIONS 
 
10.1 Governing Law.  This Agreement shall be governed by and construed according to the 

laws of the State of New York. 
 
10.2 Non-Assignment.  The Contractor shall not assign this Agreement in whole or in part nor 

any right hereunder without the prior written consent of Owner.  The assignment by the 
Contractor of this Agreement or any interest therein, or of any money due or to become 
due by reason of the terms hereof without the prior written consent of Owner shall be 
void. 

 
10.3 Cleaning Up.  The Contractor shall at all times keep the premises free from accumulation 

of waste materials or rubbish caused by its operations.  At the completion of the Work 
the Contractor shall remove from the Owner's property, and from all public and private 
property, all temporary structures, rubbish and waste materials, tools, construction 
equipment, machinery, and surplus materials,  leaving the Site smooth, clean and true 
to line and grade. 

 
10.4 Interest.  Any moneys not paid when due to either party under this Agreement shall 

bear interest at the legal rate in force in the State of New York. 
 
10.5 Arbitration.  All claims, disputes and other matters in question arising out of, or relating 

to, this Agreement or the breach thereof, except for claims which have been waived by 
the making or acceptance of final payment as provided herein, shall be decided by 
arbitration in accordance with the Construction Industry Arbitration Rules of the 
American Arbitration Association then in force unless the parties mutually agree 
otherwise.  Any arbitration proceedings shall take place in Monroe County, New York.  
This agreement to arbitrate shall be specifically enforceable under the prevailing 
arbitration law.  The award rendered by the arbitrators shall be final, and judgment may 
be entered upon it in accordance with applicable law in any court having jurisdiction 
thereof. 
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  The Contractor shall not cause a delay of the Work because of the pendency of 

arbitration proceedings, but Contractor shall only continue working until the arbitrators 
shall have an opportunity to determine whether or not the Work shall continue during 
the pendency of the arbitration proceedings. 

 
  The demand for arbitration shall be filed in writing with the adverse party, and with the 

American Arbitration Association and shall be served by registered mail to the last 
known address of each.  The demand shall be made within a reasonable time after the 
dispute has arisen.   

  
 In no case shall punitive damages be awarded to either party in any arbitration resulting 

from performance under this Agreement. Once the arbitral award is determined and, if 
applicable, apportioned, the prevailing party shall be entitled to receive reimbursement 
from the non-prevailing party of any amounts paid including reasonable attorney's fees 
and costs incurred hereunder in connection with the arbitration proceeding.    

 
  The award of the arbitrators shall be in writing and acknowledged like a deed to be 

recorded and a duplicate shall be delivered personally or by registered mail forthwith 
upon its rendition to each of the parties to the controversy and to the Owner.  Judgment 
may be rendered upon the award by the federal court or the highest state court having 
jurisdiction to render same. 

 
10.6 Separate Agreements.  The Owner may award other agreements in connection with 

other portions of the Project.  The Contractor shall reasonably cooperate with other 
contractors with regard to storage of materials and equipment and the execution of 
their work.  It shall be the Contractor's responsibility to reasonably inspect all work by 
other contractors affecting its Work and to report to the Owner any irregularities which 
will not permit it to complete its Work in a satisfactory manner.   The Contractor shall 
not be responsible for defects of which Contractor could not have known, which 
develop in the work of others after the Work is completed. 

 
 Should the Contractor cause damage to the work or property of any separate contractor 

on the Project, the Contractor shall, upon due notice, settle with such separate 
contractor by agreement or arbitration, if Contractor will so settle. If such separate 
contractor sues the Owner or initiates an arbitration proceeding on account of any 
damage alleged to have been so sustained, the Owner shall notify the Contractor who 
shall defend such proceedings according to Contractor’s indemnification obligations 
herein.  
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10.7 Taxes. 
 
  1.  All payments of sales and use tax on all purchases of tangible personal property 

for resale to the Owner pursuant to this Agreement shall be made by the 
Contractor. 

 
  2. The Contractor, with respect to its own employees agrees to assume full 

responsibility for the payment of any federal or state payroll taxes, or 
contributions, for unemployment insurance, old age pensions, annuities, and the 
like, in conformity with existing social security laws, and to indemnify the Owner 
against any liability therefor. 

  
10.8 Delivery of Material and Equipment.  When it is the responsibility of the Contractor 

under this Agreement to unload material and equipment at the Work Site, such 
unloading shall be done expeditiously.  If, in the opinion of the Owner, failure to so 
unload will interfere with the progress of the Work, the Owner may unload such 
material and equipment upon approval of the Contractor, at the Contractor's expense 
and the Contractor shall reimburse the Owner for the actual cost thereof plus overhead. 

 
  All loss or damage to the material or equipment to be furnished by the Contractor, shall 

be remedied by the Contractor up to the point of passage of risk of loss to Owner. 
 
10.9 Wages and Hours.  Wage rates established at the beginning of the Work will not be 

changed without the approval of the Owner.  The Work will be performed on a 40-hour 
week basis insofar as possible and no overtime will be worked without prior approval of 
the Owner. This Section shall not be applicable in the event that this Agreement 
provides for a lump-sum or unit price agreement for the Work. 

 
10.10 Work Records.  It is understood and agreed that job accounting, job costs keeping and 

the scheduling and purchasing of materials to be made a part of the Work or incidental 
thereto will be carried on in accordance with the Owner's reasonable instructions.  The 
Owner may have a field auditor representing it in the work office on the work Site for 
the limited purpose of facilitating the foregoing and the Contractor will give him such 
assistance and cooperation as the Owner shall require; however this shall not be 
construed as a general audit right by either the Owner or the Contractor.  All payrolls 
entering directly into the cost of the Work shall be carried in the name of the 
Contractor.  This Section shall not be applicable to lump-sum or unit price portions of 
the Work. 

 
10.11 Limitation of Liability.  To the fullest extent permitted by law, Company shall not be 

liable for any special, indirect or consequential damages resulting in any way from the 
performance of the services hereunder.       
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10.12 Interference with Operations.  Interference with normal operation of the Owner's plant 
or equipment, and that of all contractors or subcontractors on the work Site, shall be 
avoided wherever possible.  The Contractor shall not operate any of the Owner's plant 
or equipment or control devices, or those of any other contractor or subcontractor on 
the work Site except at the direction of and under the direct supervision of the Owner. 

 
10.13 Setoff.  Owner may set off against amounts payable to Contractor under this Agreement 

any claim or charge it may have against Contractor. 
 
10.14 Equal Opportunity.  Contractor shall comply, to the extent applicable, with Executive 

Order 11246, the Vietnam Era Veterans Readjustment Assistance Act of 1974, the 
Rehabilitation Act of 1973, as amended, and any regulations, and reporting 
requirements implemented thereunder.  The equal opportunity and affirmative action 
clauses contained in Title 41, Chapter 60, Sections 1.4, 250.4, and 741.3 of the 
Regulations of the U.S. Department of Labor, Office of Federal Contract Compliance, and 
any section or sections superseding or amending the same, are hereby incorporated by 
reference and made a part hereof as though fully set forth herein. 

 
10.15 Entire Agreement.  This Agreement constitutes the entire agreement between the 

parties for the Work to be performed hereunder, and supersedes any prior 
communications, whether written or oral, between the parties as to such services. 

 
  This Agreement may be executed in several counterparts, each of which shall be 

deemed to be an original, and such counterparts together shall constitute one and the 
same instrument. 

 
10.16 Waiver.  No waiver, alteration, consent, amendment or modification of any of the 

provisions of this Agreement shall be binding unless in writing and signed by a duly 
authorized representative of the party to be bound. 

 
10.17 Rights, Privileges, Remedies.  All rights, privileges and remedies afforded each of the 

parties hereto by this Agreement shall be deemed cumulative and the exercise of any 
one or more of such rights or remedies shall not be deemed a waiver of any other right, 
privilege or remedy provided for herein or available at law or in equity. 

 
10.18 Failure to Complain.  Unless otherwise provided in this Agreement, the failure of any 

party hereto to complain of any act or omission on the part of the other party hereto, 
no matter how long the same may continue, shall not be deemed a waiver by said party 
of any of its rights hereunder.  No waiver by any party hereto at any time, express or 
implied, of any default or of any breach or modification of any provision of this 
Agreement shall be deemed a waiver of default, breach or modification of any other 
provision of this Agreement or a consent to any subsequent default, breach or 
modification. This paragraph shall not serve as a waiver by either party of any rights 
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they may by operation of law, including relevant statute(s) of limitation regarding 
breach of contract claims. 

 
10.19 Severability; Survival.  In the event any provision hereof shall be declared invalid, that 

provision shall be deemed severable from the remaining provisions of this Agreement, 
which shall remain in full force and effect.  All sections or provisions of this Agreement 
with terms containing obligations or duties which by their nature are to be or may be 
performed beyond any termination hereof, shall survive the termination of this 
Agreement without regard to the reason for termination, including, without limitation, 
provisions relating to indemnification, liability, confidentiality, warranty, etc. 

 
10.20 Third Party Benefits.  Except as may be specifically provided for herein, no provision of 

this Agreement is intended or is to be construed to be for the benefit of any third party. 
 
10.21 Force Majeure; Impracticability; Excuse.  Contractor shall not be charged with any 

liability for failure to perform when such failure is due to any cause beyond the control 
and without the fault or negligence of Contractor, except that adverse weather shall not 
be deemed a cause beyond the control of Contractor for purposes of this Agreement 
unless the adverse weather is unusually severe; and provided that the Contractor shall 
have used its reasonable best efforts, and rendered to Owner reasonably prompt notice 
in writing when it appears that such cause will result in non-performance under this 
Agreement.  If any such non-performance shall threaten to impair Owner's ability to 
operate, Owner shall have the right at its option and without being under any liability to 
Contractor to cancel by notice in writing to Contractor the portion or portions of the 
Work so affected and to take such compensatory action as may be necessary.  
Correspondingly, except for the obligation to make payments owed for Work 
performed, Owner shall be excused for failure of performance herein due to any cause 
beyond its control and without its fault or negligence. 

 
10.22 Employee Solicitation.  During the term of this Agreement and for a period of one (1) 

year thereafter, except with the prior written consent of the Company and Contractor, 
the parties hereto, shall not offer employment to or employ any employee of the other, 
and shall not induce or attempt to induce, directly or through an agent or third party, 
any such employee to leave the their employ in order to join the workforce of the 
other.  As used herein, the term “Affiliate” shall mean any person or entity controlling, 
controlled by, or under common control with the Company through majority stock or 
other ownership interest, direct or indirect.  Nothing in this clause shall limit either party 
from employing any person who contacts that party on his or her own initiative and 
without any solicitation specifically directed to such employee.  

 
10.23 Ethics. Supplier shall comply with the AVANGRID Suppliers’ Code of Ethics ("Suppliers' 

Code of Ethics") in connection with its performance under this Agreement.  The 
Suppliers' Code of Ethics can be found at the AVANGRID website (www.avangrid.com). 

 

http://www.avangrid.com/
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10.24 Performance Monitoring. Company will evaluate Contractors performance by utilizing 
Contractor corrective action reports and Contractor performance evaluation reports.  
The Contractor must provide upon request the OSHA incident rate and Experience 
modification rate for Company’s review. The Company’s project manager will evaluate 
the Contractor’s performance upon the conclusion of the Work by completing the 
specified report.  The Company will continuously monitor the Contractor’s performance.  
Performance by a Contractor that is less than desirable may potentially eliminate this 
Contractor from bidding on future projects and/or lump sum projects.   

 
10.25 Continuous Improvement. Continuous improvement is the foundation of this 

Agreement.  Contractor warrants that it will pass on to Company in the form of price 
reductions in material costs and the like.  Contractor likewise will use its best efforts to 
improve continuously its performance in all areas. In particular, Contractor will evaluate 
opportunities for cost/price reductions on items and services ordered and to be ordered 
and communicate them promptly to Company.  Contractor has specifically identified 
target cost reductions of 2% beyond the prices shown in [Appendix B] for the initial 
Term, and agrees to work diligently and reasonably with Company personnel toward 
attainment of this objective. Contractor is expected to advance its economies of 
production, service, service delivery, material handling and technical prowess at least as 
fast as other competitors in its industry, and to offer the price and performance benefits 
of those improvements to Company, as soon as they become available.” 

 
10.26   No Dispute. Contractor covenants that it is not aware of any pending billing dispute or 

other contractual dispute (pursuant to current contracts or contracts no longer in effect) 
or any pending or threatened litigation between Contractor and/or any of Contractor’s 
affiliates and Company  and/or and of Company ’s affiliates.    

 
10.27 Contractor Security Requirements. Contractor is to comply with Company’s Contractor 

Security Requirements in its performance of its Work for Company under this 
agreement.   

 
 Company Information: 
 

 (1) The term “Company Information” means all information, in any form:  (i) 
furnished or made available directly or indirectly to Contractor by Company or its 
Affiliates, or otherwise obtained by Contractor from Company or its Affiliates, or (ii) 
obtained from Company or Company’s Affiliates in connection with the performance of 
the Services.   

 
 (2) Company Information shall be and remain the property of Company or its 
Affiliate(s), as appropriate.  Contractor shall not possess or assert any lien or other right 
against or to Company Information.  No Company Information, or any part thereof, shall 
be sold, assigned, leased, or otherwise disposed of or to third parties by the Contractor 
or commercially exploited by or on behalf of Contractor, its employees, or agents. 



  
 

28 
 

 
 (3) Upon Company's request, the termination or expiration of this 
Agreement for any reason (including termination for cause) or, with respect to any 
particular Company Information, on such earlier date that the same shall be no longer 
required by Contractor in order to render the Services, Contractor shall promptly return 
to Company such Company Information (including copies thereof) in a form reasonably 
requested by Company or, if Company so elects, shall destroy such Company 
Information.   
 
 (4) Contractor shall not use Company Information for any purpose other 
than  to render the Services. 
 
 (5) Contractor shall establish and maintain safeguards against the 
destruction, loss, alteration, or unauthorized use of Company Information which are 
equivalent to those “best practices” employed within the Contractor’s industry. 
 
 (6) Contractor shall be familiar with and comply with the requirements of 
the NERC CIP- 004 for projects at NYSEG and RGE bulk electric substations 
(>230Kv).  The specific CIP Standard follows:   

 
CIP-004 Excerpt: 
 R3. Personnel Risk Assessment --The Contractor shall have a documented personnel risk 

assessment program, in accordance with applicable federal, state, provincial, and local 
laws, and subject to existing collective bargaining unit agreements, for personnel having 
authorized cyber or authorized unescorted physical access. A personnel risk assessment 
shall be conducted pursuant to that program prior to such personnel being granted such 
access except in specified circumstances such as an emergency.  The personnel risk 
assessment program shall at a minimum include: 

 
i. R3.1. The Contractor shall ensure that each assessment conducted include, at least, 

identity verification (e.g., Social Security Number verification in the U.S.) and seven- 
year criminal check. The Contractor may conduct more detailed reviews, as 
permitted by law and subject to existing collective bargaining unit agreements, 
depending upon the criticality of the position. 

 
ii. R3.2. The Contractor shall update each personnel risk assessment at least every 

seven years after the initial personnel risk assessment or for cause. 
 

iii. R3.3. The Contractor shall document the results of personnel risk assessments of its 
personnel having authorized cyber or authorized unescorted physical access to 
critical cyber assets, and that personnel risk assessments of contractor and service 
vendor personnel with such access are conducted pursuant to Standard CIP-004. 
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10.28 Publicity.  In no event shall Owner’s or its Affiliates’ names and/or logo or the name 
and/or logo of it's parent company be used (whether such use be written or verbal), 
duplicated, or reproduced by any means whatsoever without the prior written 
permission of the Owner.   

 
All inquiries by any governmental, business, or other entity, including media, regarding 
any Work performed or to be performed by Contractor for Owner shall be directed by 
Contractor to Owner for response. 

 
10.29  Utilization of Small Business Concerns. Supplier and subcontractors of all tiers must 

comply with section 52.219-8 of the Federal Acquisition Regulation.  This policy requires 
that small business concerns, veteran-owned small business concerns, service-disabled 
veteran-owned small business concerns, HUBZone small business concerns, small 
disadvantaged business concerns, women-owned small business, Alaskan Native 
Corporation, and Indian tribe concerns shall have the maximum practicable opportunity 
to participate in the performance of Services. 

 
10.30 Small Business Subcontracting Plan.  Some or all of the Goods and Services provided 

hereunder may be used in a contract with the federal government and, therefore, may 
be subject to the requirements of FAR section 52.219-9. If applicable, each Supplier 
(except small business concerns) whose contract is expected to exceed  

 for construction) and has subcontracting possibilities is required to submit 
an acceptable subcontracting plan to the Customer.  The plan shall include spending 
goals with businesses that are defined by the U.S. Small Business Administration as 
small, women-owned small, veteran-owned small, service-disabled veteran-owned 
small, HUBZone, small disadvantaged (SDB), Alaskan Native Corporations, and Indian 
tribes.  If the Supplier fails to submit a plan within the time limit prescribed by the 
Customer, Customer may terminate this Agreement.  

 
The Supplier assures that the clause entitled “Small Business Subcontracting Plan” will 
be included in all subcontracts, that offer further subcontracting opportunities, and all 
subcontractors (except small business concerns) who receive subcontracts in excess of 

 for construction) will be required to adopt a plan similar to this 
plan. 
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APPENDIX A 
 

Specifications and Schedule  
 
The R.E.D. project will consist of a 16-inch diameter coated steel distribution pipeline located in 
the Towns of Gates, Greece and the City of Rochester in the State of New York. The new 
distribution main will provide service to the Eastman Business Park in support of the coal to 
natural gas conversion of the existing High Pressure Boilers utilized in the Electricity Co-
Generation operations onsite.  
 
This is an approximately 4.3 mile pipeline with a maximum allowable operating pressure 
(MAOP) of 120 psi. The new pipeline will be fed from a new regulator set located at the Buffalo 
Road Regulator Station, and will feed gas through areas of diverse terrain, and functional use, 
with connection achieved through the construction of a new meter and regulator set (work 
performed by others) proximate the existing EBP service location off Weiland Road. 
 
RELATED DOCUMENTS (Attached to this Agreement in a separate CD). 

 Project General Requirements  (RFP Document) 

 Design Drawings (Appendix A) 

 RED Pre-Characterization Report-SMP R000530-3-10-F-0058 Rev 1 RED Pre characterization 
Report 10.11.2016 (Appendix B) 

 Storm Water Pollution Prevention Plan (SWPPP) (Appendix C) 

 Pipeline Geotechnical Report (Appendix D) 

 10.02.2015 Kodak Park SMP Draft to NYSDEC w_Fig 1-5 (Appendix E) 

 Avangrid Construction Standards 

 NYSEG-RG&E Gas Construction Standards 

 NYSEG-RG&E O&M Manual 

 SSOP-IUSA.020 Contractor Safety Requirements 

 SFORM-IUSA.010 Contract Safety Hazards Checklist 

 SOP.E-CD.06.05 Site Contractor Quality Requirements 

 SOP.E-CD.G.05.05A DCN Sample Design Change Notification 

 SOP.E-CD.07.01A Field Change Notification Form 

 SOP.E-CD.09.01A Iberdrola Quality Policy 

 ESOP-IUSA.018 ED Construction Contractor Environmental Procedure 

 Contractor Background Check Rule - Avangrid Networks 

 
The Project Goals are as follows: 

 To construct the pipeline in a safe and efficient manner. 

 To construct the pipeline on-Schedule, within the allotted timeframe of 4 months. 

 To construction the pipeline within the specifications of the design drawings Pipeline required In 
Service Date (ISD): 9/15/2017 
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PROJECT MILESTONE SCHEDULE 
 

Pre-construction / Mobilization May 8, 2017 

All Materials On-Site May 22, 2017 

Start Pipe construction June 5, 2017 

Pipeline In-Service September 15, 2017 
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APPENDIX B 
 

Agreement Sum and Payment Schedule 
 
 

 
 
Exceptions: 

 Handling, Hauling & Loading of Contaminated Material above OSHA Level D threshold. 

 Rock Excavation, Removal & Disposal (See Pay Item #270) 

 Hauling & Offsite Disposal of ALL spoil material (See Pay Item #290) 

 All Waste Characterization sampling that is required to complete the Landfill Waste Profile. 

 Railroad Flagmen 

 Air Bridging at Utility Crossings 

 All Permitting 

 
 
Assumptions: 

 During excavation, a third party Environmental Consultant provided by RGE will be present to 
determine if the soil is suitable for backfill or deemed to be disposed offsite at a NYSDEC 
Regulated Facility. 

 It is assumed that all work will be done in OSHA Level D protection.  If the conditions change, the 
level of protection will reflect the change, and additional costs will be submitted via Change 
Order. 

 proposes RR Auger bores with 24" casing due to the nature of subsoils/rock.  RGE to adjust 
BOM accordingly (We have assumed 200 LF of casing will be required) 

 proposes 490 crossing and Lyell Ave crossing via HDD method. RGE to adjust BOM 
accordingly (If rock is encountered, this will need to be paid under submitted unit rates) 

 Unit Prices marked as "TBD" can be supplied if provided a definition of work for each item. 

 Our Hauling Per Hour price for Impacted Groundwater does not include disposal fees. 

Unit price

Project Start/Mobilization 1 Lump Sum

16-inch Pipeline Labor Component included in Lump Sum - Tax Exempt 1 Lump Sum

16-inch Pipeline Material Component included in Lump Sum 1 Lump Sum

16-inch Pipeline Equipment Component included in Lump Sum 1 Lump Sum

Pipeline Alignment Field Staking Component included in Lump Sum 1 Lump Sum

Hauling of Pipe Component included in Lump Sum (Labor and Equipment) 1 Lump Sum

R.O.W. Clearing Component included in Lump Sum (Labor and Equipment) 1 Lump Sum

Erosion and Sediment Control Component included in Lump Sum (Labor Equipment, Materials) 1 Lump Sum

Cathodic Protection Component included in Lump Sum (Labor, Materials, Equipment) 1 Lump Sum

Restoration Component included in Lump Sum (Labor, Equipment, Materials) 1 Lump Sum

Third Party Caliper Pig Inspection Component included in Lump Sum 1 Lump Sum

Demobilization 1 Lump Sum

Balance of Bid Unclassified 1 Lump Sum

Rock Excavation 3000 CY

Imported Select Fill (Material and Trucking to Site) 9000 Ton

Trucking of Spoils-Clean and Regulated Materials-Project Site to Mill Seat Landfill 25000 Ton

GRAND TOTAL BID

280

290

270

180

230

110

120

130

140

150

260

190

200

240

250

100

QTY Units

TOTAL LUMP SUM BID SUMMARY

ITEM DESCRIPTION
TOTAL

PRICE

Utilities, Inc.Contractor:
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Bidder Name

Contractors Estimated Quantities Add Cost Deduct Cost

ROW Clearing  (SF)

Woodlot

Woodlot- offsite disposal

Agriculture- Strip (avg. 12" thick)

Non-Agriculture

Turf Areas

16-inch Pipe Installed

Parallel to Overhead Electrical Lines (LF)

Parallel to Underground Utility

Virgin ROW

Sectionalizing Valve/Blowdown Assembly

Protected Utility Crossings (LF)
With Timber Mats 

Road Crossings (LF)
Open Cut 

Drainage Ditch Crossings (EA)

Culvert 

Timber Matt Bridge

Rock Ford Installation

Permanent Access Roads (LF)

Temporary Access Roads. (EA)

ROW Restoration (SF)

Final Grading

Non-Agriculture

Asphalt Paved Surface

Turf Area

Mulch

Jute Netting

Seed Mixtures

EXTRA WORK UNIT RATES
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Air Test
16-inch

Pipe Girth Welds: (EACH)
16-Inch

Installation of Corrosion Devices: (EACH)

17 lb Anode

Insulators

Test Station

Trench Breakers: (EACH)

48” Cover

36” Cover

With Bentonite Seal

Erosion Control:

Straw Bales (furnish, install, remove, and dispose) (EA)

Water Bars (EA)

Temporary Mulching (SF)

Temporary Seeding (SF)

Silt Fence (furnish, install, remove, and dispose): (LF)

Chain Link fence (furnish and install):(LF)

Tree Barriers: (EA)

Check Dams: (EA)

Extra Aggregates and Fill Materials (furnish 

and install): (CUBIC YARDS)

Under drain Filter Type 3 Crushed Stone

Sub-Base Type 2 Run of Crusher Stone

Sub-Base Type 4 Gavel

Cushion Sand

Crushed Stone Size

Cobbles

Fine Stone Filling

Light Stone Filling

Medium Stone Filling

Heavy Stone Filling

Agricultural Subsoil

Topsoil
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Restoration (furnish and install):

Topsoil (CY)

Straw Mulch (SF)

Wood Fiber Mulch (SF)

Fertilizer (SF)

Mulch Binder (specify) (SF)

Temporary Seed Mixture (SF)

Permanent Seed Mixture (SF)

Jute Netting (SF)

Sedimats (SF)

Rock Pads with Culverts Installed & Removed (EA):

Bituminous Paving (furnish and install):(SF)

Subbase Course

Type 1 Base Course 

Type 3 Binder Course

Type 6 Top Course

Concrete Subbase - Per City of Rochester Specification (Up to 

8")

Add Directional Drilling 

Mobilization/Demobilization Cost (Total)

0% to 32% (LF)

33% to 66% (LF)

67% to 100% (LF)

Add Rock Removal by Blasting, Barring, 

Wedging or Grinding
Extra Work Billing Rate (LF of Trench/FT of Depth)

Add Rock Disposal (off-site)
Extra Work Billing Rate (LF of Trench per feet of depth)

Add Working Side Crossover
Unit Rate Cost for Tie-in crew (/Day)

Add Move Arounds (crew and equipment)
Extra Work Billing Rate (/Crew)

Handling of Contaminated Water

Provide Frac Tanks Week)

Haul contaminated/impacted water to disposal site within the 

City of Rochester Hour)

Deduct Working at De-Energized overhead Electric Power line 

(LF)

Percentage of Rock: (Unit Billing Rate/LF)

UNIT RATE ADDER

UNIT RATE DEDUC
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APPENDIX C 
 

Contract Datasheet 

Section Item Contract Data 

 Contract Currency US Dollars (USD) 

 Warranty Period Two (2) years 

 Owner Permits See Appendix I (Permits) 

1.11 Site Access Date [Date] 

1.15 Substantial Completion Date [Date] 

1.4 Final Completion Date [Date] 

 Project e-mail David Bovee / David_Bovee@rge.com  
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APPENDIX D 
 

Contractor’s Key Personnel and Subcontractors 
 
 

 
 
Potential Site Works Sub-Contractors:  Jack & Bore/HDD, Hauling, Tree Removal/Clearing, 
Asphalt Pavement, Concrete Sidewalk & Curb. 
 
Civil Design:  
 
Civil Works:  
 
Installation:  
 
Other Considerations:  
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APPENDIX F 
 

Form of Invoice 

 



I 	 I 	 I 

I 	 I 	 I 
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APPENDIX G 
 

Change Order Pricing 
 
1. General 
Contractor’s requests for Change Orders and proposals submitted by Contractor in response to a 
request for a proposal from Owner or Program Manager, including components thereof that involve 
Subcontractors (including any and all other lower tier sub-Subcontractors) shall be priced in accordance 
with this Appendix G, Pricing of Changes, unless otherwise directed by Owner.  Owner has the right to 
select which of the methods of pricing changes in this Appendix is to apply to each Change Order or 
prospective Change Order.  The options are: 

 fixed price lump sum 

 fixed unit price 

 time and material  
 
2. Fixed Price Lump Sum 
Proposals for work to be undertaken on a fixed price lump sum basis shall follow the requirements set 
out herein for changes undertaken on either unit price basis or time and material basis, or a 
combination of both (Contractor to select the method), except that quantities of time, work and 
materials, and applicable rates and prices shall be estimated or chosen by Contractor prior to execution 
of the work.  As part of its proposal for each change, Contractor shall submit details similar to those 
required by Sections 3 and 4, of this Appendix, as applicable. 
 
3. Fixed Unit Price 
3.1 The following Table of Unit Prices for Defined Scopes of Work shall be used for determining the 
price of all Change Orders where the fixed unit price method is selected by Owner and the scope of the 
changed work is described in the Table. 

The unit prices set forth in the Table of Unit Prices for Defined Scopes of Work include all direct and 
indirect costs to Contractor of furnishing and installing the item, including all associated engineering and 
design costs, maintenance, fuel, delivery and installation charges, premiums for shift or night work, Site 
and off-site time-related costs, transport costs, taxes, overhead and markups (including for Work 
performed by Subcontractors, any handling or other administrative charge or mark-up of Contractor), 
and profits.  Unit prices are firm through Final Completion.   
 
Table of Unit Prices for Defined Scopes of Work 

    

    
 
3.2. Labor.  If any change using unit prices, in whole or in part, involves labor not associated with 
work addressed in the Table of Unit Prices for Defined Scopes of Work in Section 3.1, the following 
hourly labor rates shall be used as the unit pricing of labor.  Overtime and holiday rates apply only upon 
direction of Owner or Program Manager that the applicable work shall be undertaken at times that 
attract such rates.  Holiday rates shall only apply to holidays for employees of the Contractor as 
demonstrated by submittal by Contractor of documentation acceptable to Program Manager and 

To be Developed from RFP  Proposal Form 



I 	 I 	 I 

I 	 I 	 I 
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approved.  Overtime and holiday rates apply only to hours actually worked on the changed work. Unit 
prices are firm through Final Completion. 
 
Table of Labor Rates for Changes Undertaken on Unit Price Basis Where Change Involves Labor Not 
Associated With Work Addressed in Unit Pricing for Defined Scopes Of Work. 

    

    
 
Any unit prices for labor not identified on the above Table shall be established consistent with the 
methodology used for pricing time and materials change orders in Section 4.  
 
3.3. Equipment.  If any change using unit prices, in whole or in part, involves equipment not 
associated with work addressed in the Table of Unit Prices for Defined Scopes of Work in Section 3.1, 
the equipment rates below shall be used as the unit pricing of equipment.  Unit costs for labor 
associated with the operation of such equipment are not included in such equipment rates, and shall be 
determined in accordance with the table for labor in Section 3.2 above.  Rates in the Table include for 
fuel and maintenance, including inspections and tests and ready-for-work start-up procedures.  Standby 
rates shall be used only if Contractor mobilizes equipment to the Site pursuant to a Change Order, such 
equipment is maintained in operating condition, and Program Manager directs Contractor in writing not 
to use such equipment.  Unit prices are firm through Final Completion. 
 

    

    
 
Any unit prices for equipment not identified on the above Table shall be established consistent with the 
methodology used for pricing time and materials change orders in Section 4 of this Appendix.  
 
3.4. Materials.  If any change using unit prices, in whole or in part, involves materials not associated 
with work addressed in the Table of Unit Prices for Defined Scopes of Work in Section 3.1, the Material 
costs shall reflect Contractor's net, verifiable, anticipated cost for the purchase of the material needed 
for the extra Work, including delivery charges. 
 
4. Time and Material  
Where the time and material price method is selected by Owner, Contractor shall perform such 
authorized extra Work for the sum of: 

(i) the actual cost of direct labor (working foremen, journeymen, apprentices, helpers) that 
undertook the extra work; 
(ii) the actual cost of labor burden associated with (i); 
(iii)  the actual cost of material used in performing the extra Work; 
(iv) the computed cost or actual cost of rental of major equipment; 
(v) actual costs of additional general liability insurance and performance bond 
(vi) the Markup Percentage Fee applied to items (i), (ii), (iii) and (iv) 

To be Developed from RFP Proposal Form 

To be Developed from RFP 10487  Proposal Form 
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without any charge for administration and supervision including management, superintendents and 
general foremen, and the cost of or rental cost of small tools and minor equipment (defined as having a 
purchase price of less than . 
Owner and Contractor may agree in advance in a Change Order on a maximum price for Work priced on 
such basis, and Owner shall not be liable for amounts in excess of that maximum. 
 

(i) Direct Labor 
Labor costs included for self-performed work shall be based on the actual cost (excluding bonuses or 
other discretionary compensation) per hour paid by Contractor for those workers undertaking the 
extra Work.   

 
(ii) Labor Burden 
Allowable labor burden shall be defined as employer's net actual cost of payroll taxes (FICA, 
Medicare, SUTA, FUTA), net actual cost for employer's cost of union benefits (or other usual and 
customary fringe benefits (excluding bonuses or other discretionary compensation) if the employees 
are not union employees); and net actual cost to employer for worker's compensation insurance 
taking into consideration adjustments for experience modifiers, premium discounts, dividends, 
rebates, expense constants, assigned risk pool costs and net cost reductions due to policies with 
deductibles for self-insured losses and assigned risk rebates.  Contractor shall reduce its standard 
payroll tax percentages to properly reflect the effective cost reduction due to the estimated impact 
of the annual maximum wages subject to payroll taxes. 
 
(iii)  Materials 
Material costs shall reflect Contractor's net actual, verifiable, cost for the purchase and delivery of 
the material needed for the extra Work and shall include for any discounts, preferential pricing and 
rebates available to Contractor. 
 
(iv) Equipment 

Contractor-owned or Subcontractor-owned.  Allowable "bare" equipment rental rates shall be 
the monthly rate listed in the most current publication of The DataQuest Blue Book divided by 
176 to arrive at a maximum hourly rate to be applied to the actual hours of equipment usage, to 
which shall be added operating costs needed to undertake the extra Work  Contractor-rented or 
Subcontractor-rented.  Allowable costs are the appropriate, verifiable, market rental rates for 
rental of major equipment needed to undertake the extra Work. 

 
(v) General Liability Insurance and Performance Bond 
Time and materials computations shall account for Contractor's net increase in comprehensive 
general liability insurance costs and costs for performance bond furnished by Contractor to Owner 
as a result of the extra Work.  No Markup Percentage Fee is to be applied to increases in such 
insurance costs or performance bond costs.   

 
(vi) Markup Percentage Fee 
For any Work performed directly by Contractor and/or any Subcontractor (regardless of tier), the 
maximum Markup Percentage Fee shall be a single markup percentage not-to-exceed five percent 
(5%) of the net direct cost (excluding taxes) of (i) direct labor; (ii) allowable labor burden costs; (iii) 
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the net cost of material; (iv) computed cost or actual rental cost of equipment including operating 
costs  

and  
for Work performed by lower tier contractors, the maximum, aggregate Markup Percentage Fee 
allowable to Contractor and/or Subcontractor(s) directly supervising the lower tier contractor's work 
shall not exceed three percent (3%) of the net cost (excluding taxes) of all approved Work 
performed by all Subcontractors combined.  (For the avoidance of doubt, this is a single markup and 
not separate markups for Contractor and supervising Subcontractor.). 
 
The Markup Percentage Fee compensates Contractor for all costs and expenses incurred by 
Contractor and Subcontractors of all tiers in undertaking the extra work other than the amounts 
and/or costs identified and directly accounted for in (i), (ii), (iii), and (iv) above and provides for 
Contractor’s profit and Subcontractors’ (of all tiers) profit.  Such costs and expenses include but are 
not limited to:  

- Site field overhead and time-related costs and expenses; 
- Site office overhead and time-related costs and expenses; 
- local or branch office overhead costs and expenses;  
- home office overhead costs and expenses; 
- cost and expenses including those for Change Orders of management, superintendents, 

general foremen, estimating, shop drawings, permits, engineering, submittals, coordinating 
with others, purchasing, expediting, legal, finance and accounting, management information 
systems, computers and software, consultants not identified as subcontractors, 
administrative functions; 

- record keeping and verification methods for time and materials; 
- insurances except as specifically permitted; 
- transport costs for management, superintendents, general foremen or others; 
- warranty expenses and costs; 
- cost of payment and performance bonds furnished by subcontractors to Contractor; 
- the cost for the use of small tools (tools and equipment (power or non-power) with an 

individual purchase cost of less than  
 
Record keeping forms and verification methods for time and materials Work shall be subject to approval 
of the Program Manager.   
If requested by Program Manager, Contractor shall provide, and shall cause each Subcontractor at any 
tier to provide, evidence of its labor costs and a breakdown of its labor burden costs or estimates. 
 
5. Equipment  
The aggregate equipment charges for any single piece of Contractor-owned or Subcontractor-owned 
equipment used in all Work under Change Orders priced on fixed unit price or time and material basis 
shall be limited to the fair market value of the piece of equipment when the first Change Order is priced 
using fixed unit price or time and material involving usage of that piece of equipment. 
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APPENDIX H 
 

Change Order Request Form  
(Sample) 
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APPENDIX I 
 

Permits 
 

1. General 
 
Contractor is responsible for verifying that all Permits, whether provided by Contractor or Owner, have 
been issued and are in force prior to initiation of any Work covered by such Permits and that Contractor 
and all its employees are familiar with the requirements and restrictions of all permits, regardless of 
whether or not such information is specifically called out by the Owner. 

 
2. Contractor Permits 
 
Contractor shall secure and maintain, at Contractor's sole cost and expense (including costs of 
preparation, any filing fees and/or charges, and any bonds or other performance assurance), all Permits 
(other than Owner Permits) for the Work, including, but not limited to, permits required for over-the-
road delivery of materials as applicable. 
 
Responsibilities of any other permits that arise shall be mutually agreed upon by the project team in 
accordance with responsibilities of the Work.  

   
 
3. Owner Permits 

Owner shall secure and maintain, at Owner’s sole cost and expense (including costs of 
preparation, any filing fees and/or charges, and any bonds or other performance assurance), 
Permits listed in 3.1. 
 
3. 1 Listing of Permits 
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APPENDIX J 
 

Insurance Requirements 
 
Before commencing Services, the Supplier shall procure and maintain at its own expense for a 
period of two years beyond completion of the Services, the insurance types, limits, terms, and 
conditions listed in Section 1 below.  The amounts as specified are minimums only.  The actual 
amounts above the minimums shall be determined by the Supplier.  In addition, for any 
Services that are authorized to be subcontracted, the supplier shall require each subcontractor 
to procure and maintain all insurance as outlined in section one. 
 
IF YOU DO NOT HAVE A CURRENT CERTIFICATE ON FILE WITH CUSTOMER prior to 
commencement of Services, Certificates of Insurance evidencing supplier's and/or 
subcontractor's possession of insurance as outlined in Section 1 shall be filed with Customer for 
its review.   
 
Certificates of Insurance should be mailed to the Procurement Department at the following 
address:           
  AVANGRID Management Company, LLC. 

Procurement Department/Insurance Cert. 
89 East Avenue 
Rochester, NY  14649-0001 

 
1. Required Insurance Coverage’s and Minimum Amounts 
 

Each insurance policy shall be placed with an insurance company licensed to write 
insurance in the State where the Services are to be performed and shall have an A.M. 
Best's Rating of not less than "B+". 
  
Each insurance policy, except Workers' Compensation and Employers' Liability, shall be 
endorsed to add Customer as an additional insured.  All insurance where Customer is an 
additional insured must contain provisions which state that the policy will respond to 
claims or suits by Customer against the Supplier/Consultant/ Labor supplier/etc.  In 
addition, Customer should be notified of any reduction in the aggregate policy limits. 

 
Each policy shall be endorsed to provide a minimum of thirty (30) days prior written 
notice of cancellation, intent not to renew, or material change in coverage. 

 
Each policy shall be endorsed to provide a breach of warranty clause. 
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In the event Supplier and/or Subcontractor has a policy(ies) written on a "claims-made" 
basis, such insurance shall provide for a retroactive date not later than the 
commencement of Services under this agreement.  In addition, the Supplier and/or 
Subcontractor will guarantee future coverage for claims arising out of events occurring 
during the course of this agreement. 

 
All of the insurance required hereunder will be primary to any or all other insurance 
coverage in effect for Customer. 

 
1.1 Workers' Compensation and Employers' Liability Insurance in accordance with the 

statutory requirements of the State of New York.  For Services that are conducted 
outside of New York State, the minimum limit for Employers' Liability Insurance should 
be  each accident,  disease-policy limit,  disease-each 
employee. 

 
1.2 Automobile Liability insuring any auto, all owned autos, hired autos, and non-owned 

autos with a bodily injury and property damage combined single limit of per 
occurrence; said amount may be evidenced by a combined auto liability and excess 
liability amount. 

 
1.3 General Liability (Comprehensive or Commercial Form), including coverage for 

Premises/Operations, Underground/ Explosion & Collapse Hazard, Products/Completed 
Operations, Contractual Liability specifically insuring the attached Indemnity 
Agreement, Independent Contractors, Broad Form Property Damage, and Personal 
Injury, in the amount of  per occurrence and  aggregate; said 
amount may be evidenced by a combined auto liability and excess liability amount. 

 
1.4  Environmental Liability Insurance – Environmental Contractor’s Pollution Liability 

Insurance with a limit of not less than  each claim and  in the 
aggregate. This is to provide coverage for losses/claims arising out of the performance 
of the Work under this Agreement and resulting from Contractor’s operations or for 
which Contractor is held liable.  Contractor shall maintain this insurance for a minimum 
period of three (3) years after the completion of the contract. 

 
The amount of insurance may be satisfied by purchasing primary coverage in the 
minimum (or greater) amounts specified or by purchasing a separate excess Umbrella 
Liability policy together with lower limit primary coverage. 

 
Each General and/or Umbrella Liability Insurance policy shall be endorsed with the 
following Cross Liability clause:  In the event of claims being made by reason of personal 
and/or bodily injuries suffered by any employee or employees of one insured hereunder 
for which another insured hereunder is or may be liable, then this policy shall cover such 
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insured against whom a claim is made or may be made in the same manner as if 
separate policies had been issued to each insured hereunder, except with respect to 
limits of insurance.  In the event of claims being made by reason of damage to property 
belonging to any insured hereunder for which another insured is or may be liable, then 
this policy shall cover such insured against whom a claim is made or may be made in the 
same manner as if separate policies had been issued to each insured hereunder, except 
with respect to the limits of insurance. 

 
None of the requirements contained herein as to types, limits and approval of insurance 
coverage to be maintained by Supplier or Subcontractors are intended to, nor shall they in any 
manner limit or qualify the liabilities and obligations assumed by Supplier or Subcontractor 
under this agreement. 

 
 
 



• 
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APPENDIX K-1 
 

Lien and Waiver Release 
 

TO ACCOMPANY EACH INVOICE 

[LETTERHEAD OF CONTRACTOR] 

DATE:  [_________] 

TO: 

[INSERT ADDRESS] 

1  Rochester Gas and Electric Corporation (RGE) ("Company" or “Owner”) and 
[__________] ("Contractor") have entered into an Agreement, dated [______________], 
(the "Agreement"), pursuant to which Contractor is to provide services in connection 
with (the "Project"). 

 
2.  Section 8.2 of the Agreement provides, among other things, that, each invoice shall be 

accompanied by (i) the Contractor's waiver and release, subject to payment of the 
invoice by the Owner, of liens and claims relating to Work for which the Invoice or any 
prior invoice have been submitted, and (ii) a certificate that the Site, Work, materials 
and equipment described in the invoice and in all previous invoices are free and clear of 
all liens other than any liens extinguished upon receipt of payment by Contractor of 
such invoice.  Contractor provides this instrument in order to satisfy the requirements of 
the aforesaid Section 8.2 in relation to Contractor's invoice no. [to be inserted] dated [to 
be inserted] (the "Invoice"). 

NOW THEREFOR: 
 
1.  Capitalized terms used and not defined herein shall have the meaning assigned to them 

in the Agreement. 
 

2.  Subject to payment by Company to Contractor of the sum of [___________], which sum 
represents the full amount due to Contractor under the Invoice less Retainage and less 
Punchlist withholding, if any,  Contractor irrevocably waives its right to file, releases and 
relinquishes any lien, claim or security interest relating to Work for which the  Invoice is 
submitted or any prior invoice has been submitted; provided, however, that no such 
waiver shall apply to unresolved claims submitted in writing to Company prior to the 
date of this Waiver and Release.  Contractor hereby authorizes Company to file an 
amendment for any financing statement on file with respect to Company, the Work, the 
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Project or the Site if (a) Contractor is the secured party of record with respect to such 
financing statement and (b) the amendment releases from the collateral under such 
financing statement any collateral released by this instrument from any lien, security 
interest or claim in favor of Contractor, or with respect to which Contractor waived its 
right to file any lien, security interest or claim. 
 

3. Contractor certifies that: 
3.1  All amounts that were due and payable in connection with the Work or the Project 

under invoices issued prior to the Invoice have been paid by Company  save in relation 
to Retainage and Punchlist Withholding, if any, which Contractor acknowledges that 
Company is withholding in accordance with Sections 3.9 and Section 4.4 of the 
Agreement and (b) [___________] under Invoices Nos. [__________], which are subject 
to dispute with Company. 
 

3.2  Contractor has not directly or indirectly created any Contractor Lien relating to the 
Work, the Project, the Site or any part thereof or interest therein; 
 

3.3  Contractor has promptly paid and discharged any Contractor Liens which, it suffered to 
be created by  any Subcontractor, employee, laborer, mechanic, materialman or other 
supplier of goods or services relating to the Work, the Project, the Site or any part 
thereof or interest therein, except to the extent Lien Security has been provided by 
Contractor in connection therewith; and 
 

3.4  Title to all Work is free and clear of any and all liens, claims, charges, security interests, 
encumbrances and rights of Persons other than Company arising as a result of any 
actions or failure to act of Contractor, its Subcontractors, or their employees or 
representatives, except to the extent Lien Security has been provided by Contractor in 
connection therewith. 
 

3.5  THIS WAIVER OF LIENS AND CLAIMS SHALL BE GOVERNED BY, CONSTRUED AND 
ENFORCED IN ACCORDANCE WITH, THE LAW OF THE STATE OF NEW YORK (WITHOUT 
GIVING EFFECT TO THE PRINCIPLES THEREOF RELATING TO CONFLICTS OF LAW). 
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IN WITNESS WHEREOF, Contractor has duly executed this instrument on the day and year first 
written above. 
 

[Contractor's Name] 

By:_______________________ 
Name:_____________________ 
Title:______________________ 
 
State of ____________________________________ 
County of ___________________________________ 

The foregoing instrument was acknowledged before me this (date) by (name of officer or agent, 
title of officer or agent) of (name of corporation acknowledging) a (state or place of incorporation) 
corporation, on behalf of the corporation.  

  

  

 (Signature of person taking acknowledgment)  

 (Title or rank)  

 (Serial number, if any) 
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APPENDIX K-2 

 
FINAL FORM OF WAIVER AND RELEASE 

[LETTERHEAD OF CONTRACTOR] 

DATE:  [_________] 
 
TO: [INSERT ADDRESS] 
 
WHEREAS: 
1 Rochester Gas and Electric Corporation (RGE) ("Company" or “Owner”) and [__________] 
("Contractor") have entered into an Agreement, dated as of [______________], (the "Agreement"), 
pursuant to which Contractor is/ was to provide construction services in connection with [Project Name 
& Number] Project (as more fully described in the Agreement, the "Project"). 
 
2. Article [number] of the Agreement provides, among other things, that, the Retainage shall not be 
paid to Contractor until Contractor submits an affidavit that all payrolls, bills for materials and 
equipment and other indebtedness connected with the Work have been paid or otherwise satisfied, and 
provides releases and waivers of liens arising out of the Agreement from itself and all Subcontractors 
with subcontract value in excess of 10,000. 
 
NOW THEREFORE: 
1. Capitalized terms used and not defined herein shall have the meaning assigned to them in the 
Agreement. 
 
2. Contractor hereby irrevocably waives its right to file, releases, and relinquishes any lien, security 
interest, or claim for payment (whether in tort, for breach of contract, pursuant to Law, in equity or 
otherwise) relating to Company, the Work, or the Project.  Contractor hereby authorizes Company to file 
a termination statement for any financing statement on file with respect to Company, the Work, or the 
Project if Contractor is the secured party of record with respect to such financing statement. 
 
3. Subject to Company's payment of the Retainage in the amount of Contractor 
certifies that: 

 
3.1 All amounts that were due and payable by Company in connection with the Work and the Project 
have been paid. 
 
3.2 Contractor has not directly or indirectly created, incurred, assumed or suffered to be created by 
it or any Subcontractor, employee, laborer, mechanic, materialman, or other supplier of goods or 
services any Contractor Lien relating to the Work, the Project, or any part thereof or interest therein, 
except to the extent Lien Security has been provided by Contractor in connection therewith; 
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3.3 Contractor has promptly paid and discharged any Contractor Liens which, notwithstanding 
Section 3.2 hereof, it has directly or indirectly created or suffered to be created by it or any 
Subcontractor, employee, laborer, mechanic, materialman, or other supplier of goods or services 
relating to the Work, the Project, or any part thereof or interest therein, except to the extent Lien 
Security has been provided by Contractor in connection therewith; and 
 
3.4 Title to all Work is free and clear of any and all liens, claims, charges, security interests, 
encumbrances and rights of persons for payment other than Company arising as a result of any actions 
or failure to act of Contractor, its Subcontractors, or their employees or representatives, except to the 
extent Lien Security has been provided by Contractor in connection therewith. 
 

3.5 THIS WAIVER OF LIENS AND CLAIMS SHALL BE GOVERNED BY, CONSTRUED AND ENFORCED IN 
ACCORDANCE WITH, THE LAWS OF THE STATE OF NEW YORK (WITHOUT GIVING EFFECT TO THE 
PRINCIPLES THEREOF RELATING TO CONFLICTS OF LAW). 

4. all Subcontractors and Persons that have provided labor, services, materials, supplies, 
Contractor’s Equipment, Equipment, systems or machinery used in the performance of the 
Work have been paid all amounts which are due and owing them, with the exception of those 
amounts which are being disputed by Contractor in good faith, and Contractor has no 
knowledge of the existence of any other claim, actual or threatened by any Subcontractor or 
such Person, against Owner, Owner’s property or all or any portion of the Equipment, Project, 
the Site or the existing facilities, other than claims for which Contractor has provided Lien 
Security.  

 
 
IN WITNESS WHEREOF, the undersigned has duly executed this instrument on the day and year first 
written above 
[Contractor's Name] 
By:_______________________ 
Name:_____________________ 
Title:______________________ 
 
State of ____________________________________ 
County of ___________________________________ 

The foregoing instrument was acknowledged before me this (date) by (name of officer or agent, 
title of officer or agent) of (name of corporation acknowledging) a (state or place of incorporation) 
corporation, on behalf of the corporation.  

  

  

 (Signature of person taking acknowledgment)  

 (Title or rank)  

 (Serial number, if any) 
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APPENDIX L 
 

Certificate of Substantial Completion 
 

Date:  _______________ 
 
To:  [Insert Address] 
 
Ref:  Certificate of Substantial Completion – [Project Name & Number] Project (“Agreement”) 
by and between Rochester Gas and Electric Corporation (RGE) (“Company” or “Owner”) and 
__________________________. 

Contractor, by and through the undersigned officer, duly authorized to represent Contractor 
and execute and deliver this certificate (“Certificate”) to Owner, provides this Certificate to 
Owner under the Agreement.  Capitalized terms used herein not otherwise defined shall have 
the meaning given such terms under the Agreement.  Contractor hereby certifies to Owner as 
of the date hereof that the following are true and correct: 

(1) Substantial Completion of the Project was achieved on [date]; 

(2) the Project is substantially complete in accordance with the Scope of Work, the Project 
Documents,  and all required Governmental Authorizations and Permits, and is capable of 
commercial operation and safe operation for its intended purpose; 

(3) all Work required to be furnished by Contractor for the Project is substantially complete 
and all Equipment has been delivered to the Site and properly incorporated into the Project, 
except for Punchlist Items; 

(4) the Performance Tests and any other requirements necessary to demonstrate that the 
Project meets the Project Documents have been successfully completed and a certificate of the 
results, together with a copy of the reports of such test results have been provided to Owner; 

(5) the Punchlist Items, the schedule for competing the same and the estimated cost for 
completing the Punchlist, have been agreed to by Owner and Contractor; 

 (8) all Subcontractors and Persons that have provided labor, services, materials, supplies, 
equipment, systems or machinery used in the performance of the Work have been paid all 
amounts which are due and owing them for the Project, with the exception of those amounts 
which are being disputed by Contractor in good faith, and Contractor has no knowledge of the 
existence of any other claim, actual or threatened by any Subcontractor or such Person, against 
Owner, Owner’s property or all or any portion of the Project, the Site or the existing facilities, 
other than claims for which Contractor has provided Lien Security; and 
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(9) the Project is capable of operation at expected operating levels in strict compliance with 
the terms of all operating Permits. 

Executed on the day set forth in the first paragraph of this Certificate. 

  
By:  
Name:  
Title:  

 
 
CERTIFICATE ACCEPTED: 
 
Rochester Gas and Electric Corporation (RGE) 
By:     
 
 ____    
  Print Name 
 
 ____    
      Title 
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APPENDIX M 
 

Certificate of Final Completion 
 

Date:  _______________ 
 
To:  [Insert Address] 
 
Ref: Certificate of Final Completion – [Project Name & Number] Project (“Agreement”) by 

and between Rochester Gas and Electric Corporation (RGE)] (“Company” or “Owner”) 
and __________________________ (“Contractor”) 

Contractor, by and through the undersigned officer, duly authorized to represent Contractor 
and execute and deliver this certificate (“Certificate”) to Owner, provides this Certificate to 
Owner under the Agreement.  Capitalized terms used herein not otherwise defined shall have 
the meaning given such terms under the Agreement.  Contractor hereby certifies to Owner as 
of the date hereof that the following are true and correct: 

(1) Substantial Completion of the Project was achieved on [date], and all Punchlist Items 
were completed on [date]; 

(2) Contractor’ has performed site clean-up and restoration; 
 
   (3) Contractor has provided and caused the Subcontractors to provide to Owner all 
affidavits, statements, waivers, releases and posted any security required under Appendix K-2 
(Final Form of Waiver and Release); 

(4) Contractor has submitted to Owner and Owner has approved the final “as-built” 
drawings. 

(5) Contractor has obtained all Governmental Authorizations which are the responsibility of 
Contractor under the Agreement and has provided copies of the same to Owner; and 

(6) all Subcontractors and Persons that have provided labor, services, materials, supplies, 
Contractor’s Equipment, Equipment, systems or machinery used in the performance of the 
Work have been paid all amounts which are due and owing them, with the exception of those 
amounts which are being disputed by Contractor in good faith, and Contractor has no 
knowledge of the existence of any other claim, actual or threatened by any Subcontractor or 
such Person, against Owner, Owner’s property or all or any portion of the Equipment, Project, 
the Site or the existing facilities, other than claims for which Contractor has provided Lien 
Security.  
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Executed on the day set forth above. 
  
 
By:  
Name:  
Title:  

 
 
CERTIFICATE ACCEPTED: 
 
ROCHESTER GAS AND ELECTRIC CORPORATION 
 
By:     
 
 ____    
  Print Name 
 
 ____    
      Title 
 
 


