STATE OF NEW YORK
PUBLI C SERVI CE COVMM SSI ON

At a session of the Public Service
Comm ssion held in the Gty of
Al bany on January 23, 2002

COWM SSI ONERS PRESENT:

Maur een O. Hel ner, Chairnan
Thomas J. Dunl eavy

James D. Bennett

Leonard A. Wi ss

Neal N. @Gl vin

CASE 01-E-0929 - Petition of Bayswater Peaking Facility, LLC for
a Declaratory Ruling on Regul atory Regi ne;
Petition for a Certificate of Public Convenience
and Necessity; and Petition for Approval of
Fi nanci ng.

ORDER PROVI DI NG FOR LI GHTENED REGULATI ON
AND APPROVAL OF FI NANCI NG

(I'ssued and Effective January 31, 2002)

BY THE COW SSI ON:

BACKGROUND

On July 3, 2001, Bayswater Peaking Facility, LLC
(Bayswat er or the conpany) filed a petition requesting that it be
lightly regulated as an electric corporation under the Public
Service Law (PSL), that we grant it a Certificate of Public
Conveni ence and Necessity (CPCN) pursuant to PSL 868 and 16 NYCRR
§21.10, and approve financing for its project pursuant to PSL
869. By order issued Septenber 4, 2001, we granted the conpany a
CPCN authorizing it to construct and operate its generating
facility and to performthe functions of an electric corporation
within New York State. This order only addresses Bayswater’s
petition for Iightened regulation and approval of financing
pursuant to PSL 869.

Bayswat er, a subsidiary of FPL Energy, LLC plans to
construct and operate a 44 MNnatural gas fired peaking facility
| ocated in Far Rockaway, New York (Facility). Bayswater reports
that its parent, FPL Energy, LLC (FPLE) responded in February
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2001 to a Request for Proposal (RFP) issued by the Long Island
Power Authority (LIPA). LIPA selected FPLE anong conpetitive

bi dders to own and operate a gas fired peaking unit at a site
under option by LIPA adjacent to the Keyspan Far Rockaway
generating facility. LIPA issued the RFP to satisfy the grow ng
need for generating capacity on Long Island and to serve a | oad
pocket in Far Rockaway.

THE PETI TI ON
Bayswat er asserts that the Comm ssion has determ ned

that others like it that propose to operate as whol esal e
generators qualify for lightened regulation.! Bayswater is a
Del aware Corporation that is a wholly owned subsidiary of FPL
Energy, LLC. The petition states that FPL Energy, LLC is one of
the nation’s |argest providers of energy-related services and
that it owns and operates donestic power plants representing nore
than 4,100 negawatts.

According to the petition, the conpany will operate the
Facility solely as a nmerchant plant, selling all electric
capacity, energy and ancillary products only in the conpetitive
whol esal e generation market and not to the retail market.
Bayswat er further asserts in its petition that it will not be
affiliated wwth a power marketer and expects to sell all of its
output to LIPA pursuant to a Power Purchase Agreenent (PPA)
Bayswat er al so seeks our authorization pursuant to PSL 8 69 to
enter into indebtedness payable at periods of nore than 12
nmont hs. Bayswat er indicates that construction for the Facility
may be financed with non-recourse project debt and that the total
financing raised for the Facility will not exceed $50 milli on.
According to the petition, the finance termis expected to be no
nore than 18 years and interest is expected to accrue at a
negoti ated spread over LIBOR (London Inter Bank O fering Rate) or

1 Case 99-E-0148, AES Eastern Energy, L.P., Oder Providing for
Li ghtened Regul ation (issued April 23, 1999); Case 98-E-1670,
Carr Street Cenerating Station, Order Providing for Lightened
Regul ation (issued April 23, 1999).
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sonme ot her published index agreed to with | enders. Bayswater
further explains that any financing it obtains will cover the
all-in capital costs of the Facility and that any financing
vehicle will be funded with equity provided by FPL Energy, LLC
and collateralized by the Facility.

In its petition, Bayswater also requests that we grant
it the flexibility to substitute financing entities and change
paynent terns and the amounts of its financing w thout having to
seek new approval fromus as long as the total financing anount
is less than or equal to the $50 million originally sought and
approved by us. Bayswater seeks flexibility to quickly nodify
its financing to take advantage of changi ng narket conditions so
it may avoid unnecessary financing expenses and hi gher ongoi ng
costs. Bayswater asserts that w thout such flexibility, its
conpetitive position nmay be conproni sed.

In accordance with the State Administrative Procedure
Act (SAPA), the petition was properly noticed in the State
Regi ster on July 18, 2001. The comment period has expired and no
comment s have been received.

SUPPLEMENTS TO THE PETI TI ON

Pursuant to the requests of staff of the Departnent of
Public Service (Staff) for nore information regarding the
possibility of Bayswater and its parent exercising market power,
Bayswat er supplenmented its petition with a letter dated Septenber
26, 2001. Inits letter, FPL Energy, LLC asserts that it has no
significant generation assets in the Northeast and no
transm ssion assets in the Northeast. FPLE further asserts that
it presently does not own any generation or transm ssion assets
in New York State.

Bayswat er al so responded to Staff’s request that it
review two | oad pocket studies performed by Long Island Lighting
Conmpany (LILCO dated February 1, 1996 and Cctober 1, 1996.

These studies identify a | oad pocket situation on the Far
Rockaway peni nsula where the Bayswater Facility is to be | ocat ed.
In its Septenber 26, 2001 response, Bayswater asserts that its
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Facility will reduce the demand for inported power in Far
Rockaway, which nmust be transmtted on a single existing

transm ssion line. Bayswater clains that LIPA, successor to
LILCO selected FPLE to build the Bayswater Facility to relieve
the | oad pocket condition. Bayswater further asserts that it is
unabl e to exercise market power regardl ess of supply and demand
conditions in the Far Rockaway | oad pocket because LIPA w |
purchase all of the Facility’ s output under a |ong-term PPA
Further, Bayswater clains that pursuant to the PPA, LIPA wll

have full dispatch rights and Bayswater will not be able to set
the price for its output, but will be paid pursuant to the terns
of the PPA.

Staff thereafter requested a copy of the PPA so it
could review the ternms of the agreenment. On Decenber 13, 2001,
Bayswat er provided Staff with a redacted copy of the PPA between
Bayswat er and LI PA, to protect confidential trade secret
i nformation, and an unredacted copy of the PPA for Staff to
review and return to Bayswater’s attorneys. Bayswater requested
trade secret protection of this contract pursuant to 15 NYCRR §
6-1.3. Staff agreed to not make copies of the unredacted
contract or disclose it to third parties.

DI SCUSSI ON AND CONCLUSI ON

Li ght ened Regul ati on

Under the realistic appraisal test in the AES and Carr
Street Orders,? it was concluded that new forns of electric
service providers participating in whol esal e markets woul d be
lightly regulated. Under this approach, PSL Article 1 applies to
Bayswat er because it neets the definition of an electric
corporation set forth in PSL 82(13) and it is engaged in the
manuf acture of electricity described in PSL 85(1)(b). Bayswater
is therefore subject to provisions, such as PSL 88 11, 19, 24, 25

2 Case 99-E-0148, supra and Case 98- E-1670, supra.
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and 26 that prevent producers of electricity fromtaking actions
that are contrary to the public interest.3

Al of Article 2 is restricted by its terns to the
provi sion of service to retail residential customers, and so is
i nappl i cabl e to whol esal e generators |ike Bayswater. Certain
provisions of Article 4 are also restricted to retail service.?

It was decided in the AES and Carr Street Orders that
other provisions of Article 4 pertain to whol esal e generators.?®
Application of these provisions was deened necessary in |ight of
obstacles to entry into the generation market. The Article 4
provi si ons, however, were inplenented in a fashion that limted
their inpact in a conpetitive market, with the extent of scrutiny
afforded a particular transaction reduced to the |evel the public
interest required. Moreover, whol esal e generators were all owed
to fulfill their PSL 866(6) obligation to file an annual report
by duplicating the report they were required to file under
federal |aw.

Regarding PSL 870, it was presuned in the AES Order
that regul ati on woul d not "adhere to transfer of ownership
interests in entities upstreamfromthe parents of a New York
conpetitive electric generation subsidiary, unless there is a
potential for harmto the interests of captive utility ratepayers

8 The PSL 818-a assessnent is applied against gross retail
revenues. As |ong as Bayswater renmains exclusively a
whol esal er, there are no retail revenues and no assessnent is
col | ect ed.

4 E.g., PSL 88 66(12), regarding the filing of tariffs, required
at our option; 66(21), regarding storm plans submtted by
retail service electric corporations; 67, regarding inspection
of neters; 72, regarding hearings and rate proceedi ngs; 75,
regar di ng excessi ve charges; and 76, regarding rates charged
religious bodies and ot hers.

> PSL 868 provides for certification of construction of new
el ectric plant, unless such plant is reviewed pursuant to PSL
Articles VII or X or to electricity sales made via direct
i nterconnection with retail custoners. PSL 88 69, 69-a and 70
provi de for the review of security issuances, reorganizations,
and transfers of securities, works or systens.
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sufficient to override the presunption."® Whol esal e generators
were al so advised that the potential for the exercise of nmarket
power arising out of an upstreamtransfer would be sufficient to
def eat the presunption and trigger PSL 870 review. ’

In our Order applicable to conpetitive entities, it was
decided to initiate a proceeding to revisit the regul atory
requi renents applicable to whol esal e generators and ot her
conpetitive entities.® As a result of the proceeding, the
Article 4 requirenents inposed in the Carr Street Order and
simlar orders could be revised. Any further requirenents
adopted in that proceeding that are applicable to whol esal e
generators generally will be applicable prospectively to
Bayswat er as wel | .

Turning to PSL Article 6, several of its provisions
that adhere to the rendition of retail service do not pertain to
Bayswat er because it is engaged solely in the generation of
electricity for the wholesale narket.® Application of PSL §115,
relating to requirenents for the conpetitive bidding of utility
purchases, is discretionary and will not be inposed on whol esal e
generators. In contrast, PSL 8119-b, relating to the protection
of underground facilities fromdamage by excavators, adheres to
all persons, including whol esal e generators.

® Case 99-E-0148, supra, p. 7.

" In this context, under PSL 866(9) and (10), we nmy require
access to records sufficient to ascertain whether the
presunption remains valid.

8 Case 99-M 1722, Proceeding to Consider the Applicability of
Public Service Law Provisions to Conpetitive Entities, Oder
Instituting Proceeding (issued Decenber 17, 1999).

® E.g., PSL 88 112, regarding enforcenent of rate orders; 113,
regardi ng reparations and refunds; 114, regarding tenporary
rates; 114-a, regardi ng exclusion of | obbying costs from
rates; 116, regardi ng di sconti nuance of water service; 117,
regardi ng consumer deposits; 118, regardi ng paynent to an
aut hori zed agency; 119-a, regarding use of utility poles and
conduits; and, 119-c, regarding recognition of tax reductions
in rates.
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Most of the remaining provisions of Article 6 need not
be i nposed generally on whol esal e generators.!® These provisions
were intended to prevent financial manipulation or unw se
financi al decisions that coul d adversely inpact rates charged by
nmonopol y providers. So long as the whol esal e generati on market
is effectively conpetitive, whol esal e generators cannot raise
prices even if their costs rise due to poor managenent.

Mor eover, inposing these requirenments could interfere with

whol esal e generators' plans for structuring the financing and
ownership of their facilities. This could discourage entry into
t he whol esal e market, adversely affecting its operation to the
detrinment of the public interest.

As discussed in the Carr Street Order, market power
i ssues may be addressed under PSL 8110(1) and (2), which afford
us jurisdiction over affiliated interests.!! Bayswater and LI PA
have entered into a PPA for the purchase of all the output of the
Facility. The termof the PPAis 18 years and the PPA does not
provi de for renewal. The PPA al so contains numerous provisions
that allow a party to termnate the agreenent prior to the 18-
year term For exanple, the LIPA may term nate the agreenent if
Bayswat er does not neet certain mlestones, such as the
Facility’s conmercial operation date (PPA, Article 8.2). The PPA
al so, provides for termnation of the agreenent should a default
occur (PPA, Article 15.3).

At this time, since Bayswater is not entering into an
affiliation with a marketer to market the Facility’ s output, we
will not inpose the requirenments of 8§ 110(1) and (2). In the
unlikely event such issues arise as a result of Bayswater or its
successors entering into an affiliation with a marketer for the
sale of the Facility’s production, PSL 8110(1), on the reporting

10 These requirenents include approval of: |oans under 8106; the
use of utility revenues for non-utility purposes under 8107,
corporate nerger and dissolution certificates under 8108;
contracts between affiliated interests under 8110(3); and,

el ectric, gas, and water purchase contracts under 8110(4).

11 Case 98-E-1670, supra, pp. 9-10.
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of stock ownership, and PSL 8110(2), on access to books and
records and the filing of reports, shall pertain to Bayswater and
its successors and marketing affiliate.

Consequently, we will not inpose the requirenents of
Article 6 on Bayswater, except for 8119-b and conditionally
i npose the requirenents of 8 110(1) and (2) as di scussed above.
Bayswat er i s rem nded, however, that it remains subject to PSL
jurisdiction with respect to matters such as enforcenent,
i nvestigation, safety, reliability, and system i nprovenent, and
the other requirenents of PSL Articles 1 and 4, to the extent
di scussed above.

Fi nanci ng Approval

In this Order, we have deci ded that Bayswater is a
conpetitive whol esal e provider of electricity that will be
lightly regul ated, and that the scrutiny applicable to nonopoly
utilities may be reduced when a conpany operates in a conpetitive
environment. As a lightly regul ated whol esal e provi der,
Bayswat er remai ns subject to PSL 869 jurisdiction. Under the
reduced scrutiny standard applicable to lightly regul ated
generators, however, approval of indebtedness in the anount of

$50 million is appropriate.
As a result, we need not make an in-depth anal ysis of
t he proposed financing transactions. Instead, by relying on the

representations nade in the petition, swift action nmay be taken,
avoi ding constraints to financing flexibility that m ght hinder
t he devel opnent of the conpetitive electric market.

The proposed transactions are for a statutory purpose
and are in the public interest. Since Bayswater’s proposals do
not raise objections, they are approved as appropriate under
light regulation. As discussed in the AES O arification Oder, %
this approval extends to all financing arrangenents of the sane

12 Case 01-E-0357 et al., AES Eastern Energy, L.P. — Petition on
Fi nancing, Oder Carifying Prior Order (issued April 4,
2001).
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type described in the petition, for an anpbunt no nore than $50
mllion.

The Conmi ssion orders:

1. Bayswater Peaking Facility, LLC shall conply with
the Public Service Law in confornmance with the requirenents set
forth in the body of this Order.

2. Bayswater Peaking Facility, LLCis authorized to
borrow up to $50, 000, 000 as described in its petition and as
di scussed in the body of this Order.

3. Wthin 60 days after the transaction described in
Ordering C ause 2 has occurred, Bayswater Peaking Facility, LLC
shall informthe Secretary to the Conmi ssion thereof in witing.

4. |If the transaction described in Odering Cause 2
is not consummated within one year after issuance of this Order,
t he aut hori zation granted herein may be rescinded.

5. This proceeding is continued.

By the Comm ssion,

( SI GNED) JANET HAND DEl XLER
Secretary



