December 9, 2020

Hon. Michelle L. Phillips
Secretary
Public Service Commission
Three Empire State Plaza
Albany, NY 12223-1350

VIA ELECTRONIC SUBMISSION
Case No:

20-M-0499 – In the Matter Regarding the Need for Reporting Risks
Related to Climate Change

Re:

Joint Comments of Environmental Defense Fund, Institute for Policy
Integrity at NYU School of Law, and the Sabin Center for Climate Change
Law at Columbia Law School

Dear Secretary Phillips,
Environmental Defense Fund (EDF), the Institute for Policy Integrity at New York University
School of Law (Policy Integrity), and the Sabin Center for Climate Change Law at Columbia
Law School (Sabin Center) respectfully submit the following joint comments to the New York
Public Service Commission (the Commission) in response to its October 15, 2020 Order
Instituting Proceeding (Order), as modified by the grant of an extension of time for comment
dated November 14, 2020.
EDF is a non-partisan, non-governmental environmental organization representing over two
million members and supporters nationwide. Since 1967, EDF has linked law, policy, science,
and economics to create innovative and cost-effective solutions to today’s most pressing
environmental problems. Policy Integrity is a non-partisan think tank dedicated to improving the
quality of government decision-making through advocacy and scholarship in the fields of
administrative law, economics, and public policy. Its staff has developed particular expertise in
the areas of energy-sector resilience to climate impacts and climate risk disclosure, and recently
hosted a conference, “Corporate Climate Risk: Assessment, Disclosure, and Action,” at which
leading experts explored that topic. The Sabin Center develops and promulgates legal techniques
to address climate change and trains law students and lawyers in their use. The Sabin Center has

worked extensively on issues relating to climate resilience in the electric utility sector and has
just published a major report on the topic (co-authored with EDF). 1
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ROMANY M. WEBB, MICHAEL PANFIL & SARAH LADIN, CLIMATE RISK IN THE ELECTRICITY SECTOR: LEGAL
OBLIGATIONS TO ADVANCE CLIMATE RESILIENCE PLANNING BY ELECTRIC UTILITIES (2020),
http://blogs.edf.org/climate411/files/2020/12/Climate-Risk-Electricity-Sector.pdf.

Joint Environmental Defense Fund, Institute for Policy Integrity, and Sabin Center
Comments on the Need for Reporting Climate Change-Driven Risks
After highlighting the importance and timeliness of adopting a more uniform and comprehensive
approach to reporting climate-related financial risk for New York utilities, our comments
respond to the questions posed by the Commission in its October 15, 2020 Order.
I.

Background

The Financial Stability Board’s Task Force on Climate-related Financial Disclosures (TCFD)
identified two basic categories of financial risk related to climate change: “physical risks” arising
from direct impacts of climate change on assets, access to resources, and operations; and
“transition risks” arising from changes in policy, law, technology, and markets that address
mitigation and adaptation requirements related to climate change. 2 Both categories of risks are
coming into focus for a wide array of institutions and actors, including financial institutions, 3
ratings agencies, 4 and government agencies, 5 which are increasingly recognizing the urgent need
to understand the financial implications of climate change and climate-related policies.
Climate-related risks are, in many instances, very large in magnitude: a 2019 analysis of 215 of
the world’s largest businesses identified nearly $970 billion in potential financial risk from
climate change, with over half of this risk described as “likely, very likely, or virtually certain to
materialize . . . [within] five years or earlier[].” 6 Another recent analysis found that, over the
slightly longer time horizon of fifteen years, decarbonization efforts could result in the erasure of
$1-4 trillion in economic value due to changes in the valuation of fossil fuel assets. 7
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COMMODITY FUTURES TRADING COMM’N CLIMATE-RELATED MARKET RISK SUBCOMM. OF THE MARKET RISK
ADVISORY COMMITTEE, MANAGING CLIMATE RISK IN THE U.S. FINANCIAL SYSTEM 11 (2020),
https://perma.cc/UT9M-FG2Y [hereinafter CFTC REPORT]; BD. OF GOVERNORS OF THE FED. RESERVE SYS.,
FINANCIAL STABILITY REPORT (Nov. 2020), https://perma.cc/ZV73-7QRM [hereinafter FED. RESERVE REPORT]
Huw Jones, Bank of England to Require Company Disclosures on Climate Risks, INS. J. (Oct. 19, 2020),
https://perma.cc/8S7S-5M3C; Justin Gundlach, Energy Transition and Climate Risks Included in New French
Financial Disclosure Rules, CLIMATE L. BLOG (Mar. 5, 2016), https://perma.cc/6QXL-PR3F.
6

CDP, Major Risk or Rosy Opportunity: Are Companies Ready for Climate Change? (2019),
https://perma.cc/X486-ER7Y; CDP, World’s Biggest Companies Face $1 Trillion in Climate Change Risks (June 4,
2019), https://perma.cc/GK23-398B.
7
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The investment community is increasingly calling for disclosure requirements to steer the
assessment and management of long-term systemic risks posed by climate change. 8 Larry Fink,
the Chairman and CEO of BlackRock, which manages over $7 trillion in assets, has said that
“[c]limate change has become a defining factor in companies’ long-term prospects” and that the
“evidence on climate risk is compelling investors to reassess core assumptions about modern
finance.” 9 For these reasons, Fink has argued that comprehensive and comparable disclosure is
needed “to inform [a company’s] strategic responses to climate risk by benchmarking their
performance against peer organizations.” 10 The Commodity Futures Trading Commission’s
(CFTC) Climate Related Market Risk Advisory Subcommittee recently echoed that view in a
path breaking report on managing climate risk in the U.S. financial sector. 11 Likewise, the
Federal Reserve for the first time highlighted the implications of climate change for financial
stability in its biannual report. 12
As New York’s public utilities and the Commission know well, several features of their business
model cause them to be highly exposed to climate-related physical and transition risks. Utilities
are capital-intensive, and their assets and operations are susceptible to extreme weather events,
as demonstrated during Superstorm Sandy and Hurricane Irene. 13 Climate change is already
increasing the severity of extreme events and leading to other non-event based impacts, such as
temperature and sea level rise, which affect utility assets directly and also compound the acute
risks of extreme events. 14 For example, higher average and extreme temperatures will increase
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(2017), https://perma.cc/AA5T-TUEL; MOLLY HELLMUTH ET AL., ADDRESSING CLIMATE VULNERABILITY FOR
POWER SYSTEM RESILIENCE AND ENERGY SECURITY: A FOCUS ON HYDROPOWER RESOURCES (2017),
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demand for electricity, while also impairing the operation of generation, transmission, and
distribution infrastructure, potentially leading to more service outages. 15
Moreover, consistent with the emissions reductions schedule mandated by New York’s 2019
Climate Leadership and Community Protection Act (CLCPA), utilities that provide energy
services must find ways to transition to low- or zero-emission alternatives to emitting resources
like natural gas. 16 As the New York State Decarbonization Pathways Analysis shows, 17 the
presently widespread reliance on natural gas in commercial and residential buildings means that
gas utilities are especially likely to be subject to acute transition risks.
Notably, though for different reasons, risks of both types are increasingly foreseeable to utilities.
Improvements in downscaled climate modeling, attribution science, and risk assessment make
physical risks easier to anticipate and plan for. 18 As for transition risks, the CLCPA is a worldleading example of a law that establishes coherence and certainty in relation to how New York
will respond to the causes and effects of climate change. 19
Even though the need for utilities to account for the costs of dealing with climate change is
increasingly recognized, and the tools to assess the relevant risks continue to improve, the
approaches currently taken to disclosing climate-related risks are fragmented, inconsistent, and
generally insufficient—likely because they are not required to be otherwise. Financial disclosure
obligations currently imposed under federal law do not require the specificity needed to reveal
climate-related risk. 20 They have yielded general statements and boilerplate language that does
little to inform investors and other stakeholders either about the nature and financial implications
of the climate-related risks facing utilities or about utilities’ plans to respond to those risks. 21
15

Zamuda, supra note 12, at 193.
Climate Leadership and Community Protection Act § 2, Env’t Conserv. L. § 75-0107(1) (establishing overarching
emissions reduction targets).
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16 (2019) [hereinafter NPCC 2019] (describing new methods and modeling outputs); Michael Burger, Jessica Wentz
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data providers have developed tools to assess physical risk on a granular level. For example, Four Twenty Seven’s
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Climate Laws: A Case Study of New York, 41 ENERGY L.J. 211 (2020) (explaining how CLCPA constitutes a
cohering consolidation of previously inconsistent policies).
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Asked Joe Biden’s Campaign 6 Key Questions About His Climate Change Plans, VOX (Oct. 22, 2020),
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SUSTAINABILITY ACCOUNTING STANDARDS BD., THE STATE OF DISCLOSURE 2017: AN ANALYSIS OF THE
EFFECTIVENESS OF SUSTAINABILITY DISCLOSURE IN SEC FILINGS 2 (2017) [hereinafter SASB 2017 REPORT]

Climate-specific financial disclosure rubrics—like those cited by the Commission in its Order—
are voluntary, 22 and New York operating utilities have not made use of them in their financial
reports. Mandatory disclosure standards are necessary, and the Commission’s Order is a timely
and important step toward greater—and much needed—clarity and coherence with respect to the
identification and disclosure of climate-related risks by utilities.
New York is well positioned to lead on utility-specific climate-related disclosure requirements.
Four features of New York’s situation support the endeavor.
First, New York State has been the subject of particularly focused examination with respect to
the impacts of climate change and options for adapting to those impacts, including investments
in greater energy sector resilience. The New York State Energy Research and Development
Authority (NYSERDA) commissioned the ClimAID study of climate impacts and adaptation
needs from a trio of universities in 2011 and updated key elements of the study in 2014. 23
NYSERDA has also published and updated a climate change adaptation research plan, which
covers the energy sector. 24 The New York City Panel on Climate Change has conducted and
published three rounds of downscaled, region-specific climate modeling to inform policymakers
and others about expected changes to key features of the climate, including temperature,
precipitation, and sea level rise; 25 a fourth round is currently underway. 26 In addition, the New
York Independent System Operator, which is responsible for administering New York’s
wholesale electricity markets, recently published a two-part study of climate-driven impacts on
electricity demand and power system reliability in New York State. 27 Taken together, these
studies offer an especially rich basis for utilities seeking to comply with mandatory disclosure of
physical risks.
Second, as mentioned above, the CLCPA, which entered into force in 2020, lends certainty and
coherence to several key aspects of New York’s future energy and climate policy. Although
details about the implementation of the CLCPA’s requirements will take time to develop and
(finding, based on an analysis of existing sustainability disclosure in Form 10-K or 20-F filings for the top
companies across 79 industries, including Utilities, that “the most common form of disclosure . . . was generic
boilerplate language, which is inadequate for investment decision-making”); see also Commission Guidance
Regarding Disclosure Related to Climate Change, Exchange Act Release No. 61,46, 75 Fed. Reg. 6290 (Feb. 8,
2010).
22
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255 (2011), https://perma.cc/B7D5-SDSP (identifying vulnerabilities, options for adaptation, and knowledge gaps to
fill with further research).
24

NEW YORK STATE ENERGY RSCH. & DEV. AUTH., NYSERDA ENVIRONMENTAL RESEARCH PROGRAM PLAN –
RESEARCH AREA 2: CLIMATE CHANGE ADAPTATION (2019), https://perma.cc/6L8B-6JX9.
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Michael R. Bloomberg, Jeffrey D. Sachs & Gillian M. Small, Forewords: Climate Change Adaptation in New
York City: Building a Risk Management Response, 1196 ANN. N.Y. ACAD. SCI. 1, 1-3 (2010); see also NPCC 2019,
supra note 18.
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Press Release, Mayor de Blasio Appoints Leading Scientific Experts to the Fourth New York City Panel on
Climate Change (June 11, 2020), https://perma.cc/B2NF-2BPE.
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N.Y. INDEP. SYS. OPERATOR, CLIMATE CHANGE IMPACT STUDY PHASE I: LONG-TERM LOAD IMPACT (2019),
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promulgate, its overarching specifications and mandates provide utilities with clear direction
about the energy transition and their role in it. The Commission, the Department of
Environmental Conservation, and various other entities are already engaged in efforts to spell out
in greater detail how the transition to a decarbonized energy sector will proceed. 28 Further, the
Energy Efficiency and Buildings Advisory Panel, which was established pursuant the CLCPA to
recommend policy options to the Climate Action Council, is presently developing
recommendations for how to address the urgent need to replace natural gas service with a mix of
greater energy efficiency and electric substitutes. 29 These regulatory measures and other
recommendations will help guide utilities as they encounter and deal with specific transition
risks, such as potentially stranded assets that cease to be used before the end of their useful life. 30
Third, directing utilities to identify and disclose climate-related risks is not new for the
Commission, which first instructed utilities to conduct climate change vulnerability assessments
in 2014. 31 Consolidated Edison Company of New York, Inc. (Con Ed), which undertook
significant post-Sandy resilience efforts from 2013 to 2016, 32 completed the first of those studies
in 2019. 33 Utilities’ obligation to assess their climate-related vulnerabilities serves as a
foundation for the development of climate-related risk disclosures.
Fourth, the Superintendent of New York’s Department of Financial Services (DFS) recently
announced that the roughly 1,500 financial institutions and 1,800 insurance companies operating
in the state and subject to DFS’s authority must “start integrating the financial risks from climate
change into their governance frameworks, risk management processes, and business strategies,”
and “start developing their approach to climate-related financial risk disclosure” with the
TCFD’s framework in mind. 34 Although these directives do not apply directly to utilities, they
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See, e.g., Proposed 6 NYCRR Part 496 (Statewide Emissions Limits), vol. XLII N.Y. State Reg. 5 (Aug. 19,
2020); N.Y. DEP’T ENV’T CONSERV., ESTABLISHING A VALUE OF CARBON: GUIDELINES FOR USE BY STATE
AGENCIES--PROPOSAL FOR PUBLIC REVIEW (2020); N.Y. Pub. Serv. Comm’n, Proceeding on Motion of the
Commission in Regard to Gas Planning Procedures, Order Instituting Proceeding, Case 20-G-0131 (Mar. 19, 2020).
29

Energy Efficiency and Housing Advisory Panel--Meeting 3, at 36, 40 (identifying emissions attributable to
buildings subsectors and fuel type and noting potential need to revise capital equipment depreciation rates); Energy
Efficiency and Housing Advisory Panel--Meeting 1, at 13, 22, 34 (Sept. 16, 2020) (depicting need for rapid
transition away from present reliance on legacy natural gas systems for buildings, and especially residential space
heating).
30
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Case 13-E-0030 (Feb. 21, 2014), https://climate.law.columbia.edu/sites/default/files/content/docs/Final-Order-201402-21%20(1).pdf.
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Craig D. Zamuda, Climate Change’s Impacts on the Nation’s Electricity Sector, in EVALUATING CLIMATE
CHANGE IMPACTS 291–92 (Vyacheslav Lyubchich et al. eds. 2021).
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CONSOLIDATED EDISON, CLIMATE CHANGE VULNERABILITY STUDY (2019), https://perma.cc/L7LF-F84W.
Specifically, the study looked at two emissions pathway scenarios, RCP 2.5 and a business-as-usual scenario,
projecting out to the year 2080. The study concluded that Con Ed must invest between $1.8 and $5.2 billion to
fortify its physical infrastructure so it can better withstand climate-related stressors and shocks. Id.; see also Craig
D. Zamuda, Resilience Management Practices for Electric Utilities and Extreme Weather, 32 ELEC. J. 106642
(2019).
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Letter from Linda A. Lacewell, Superintendent, N.Y. State Dep’t Fin. Servs., to Chief Executive Officers or the
Equivalents of New York State Regulated Financial Institutions, Re: Climate Change and Financial Risks (Oct. 29,
2020), https://perma.cc/EQ9E-B8NM; Letter from Linda A. Lacewell, Superintendent, N.Y. State Dep’t Fin. Servs.,

are likely to help inform utilities’ approach to their disclosure obligations by indicating what sort
of information lenders, insurers, and others will require pursuant to their own approaches to
governance and risk management. That these directives will likely be developed in parallel with
whatever rubric the Commission adopts for utilities means that the two agencies should
coordinate their efforts to develop disclosure requirements and approaches to enforcement in
order to ensure that their directives are compatible and mutually supportive. 35
In sum, New York’s utilities face significant physical and transition risks due to climate change,
yet have not, to date, been required to disclose those risks in a way that would make them
decision-useful to the financial sector and others. The Commission is right to identify an urgent
need to fill this gap with more detailed and consistent disclosure of climate-related risks. Such
disclosure would more appropriately inform not only investors and the Commission, but also
ratepayers and utilities themselves. Fortunately, because of the attention that has already been
paid to these risks in New York State, and because of other existing legal requirements, New
York’s utilities will be able to draw on a deep reservoir of New York-specific research and
relevant expertise when discharging such a disclosure obligation.
II.

Responses to the Commission’s Questions

Question 1) What are the pros/cons and costs/benefits of providing climate-related risk
disclosure?
Requiring climate-related risk disclosures by electric and gas utilities would result in the
publication of more comparable, granular, and actionable information about the various physical
and transition risks each utility faces as well as whether and how those risks are being managed.
As noted in the Commission’s Order and confirmed in numerous other reports, such information
is highly useful to investors, enabling them to better “understand how climate-related issues may
affect a [utility’s] business strategy and financial planning” and thus make “more informed
investment decisions.” 36 In the 2019 Global Investor Statement to Governments on Climate
to New York Domestic and Foreign Insurance Companies, Re: Climate Change and Financial Risks (Sept. 22,
2020), https://perma.cc/2KQU-SXKZ.
35

Additionally, New York State has been a leader in enforcing climate disclosure. In 2007, the New York Attorney
General’s Office used its authority under the Martin Act’s broad anti-fraud provisions to subpoena information from
various energy companies regarding their “analyses of [their] climate risks and [their] disclosures of such risks to
investors.” E.g., Letter from Katherine Kennedy, Special Deputy Att’y General, to Bruce Williamson, Dynegy, Inc.,
Chairman & CEO (Sept. 14, 2007), https://perma.cc/V6G7-62WV; Letter from Katherine Kennedy, Special Deputy
Att’y General, to Richard Kelly, Xcel Energy Chairman, President & CEO (Sept. 14, 2007), https://perma.cc/NCJ3LLUE. These investigations resulted in settlement agreements in which both Dynegy and Xcel agreed to include an
analysis of the financial risks associated with climate change in their annual reports to the SEC. See, e.g., Press
Release, Cuomo Reaches Landmark Agreement with Major Energy Company, Xcel Energy, to Require Disclosure
of Financial Risks of Climate Change to Investors (Aug. 27, 2008), https://perma.cc/7NK2-7HNS; Press Release,
Attorney General Cuomo, Joined by Vice President Gore, Announces Agreement with Major Energy Company,
Dynegy, Inc. (Oct. 23, 2008), https://perma.cc/2CMN-Y99C.
36
N.Y. Pub. Serv. Comm’n, Order Instituting Proceeding, Case 20-M-0499, at 2 (Oct. 14, 2020); see also, e.g., FIN.
STABILITY BD., PROPOSAL FOR A DISCLOSURE TASK FORCE ON CLIMATE-RELATED RISKS 2 (2015),
https://perma.cc/SZ8Y-FCVW (noting that improved disclosure would enable investors and financial market
participants to price climate-related risks and thus better factor them into their investment and other decisions);
TCFD REPORT, supra note 2, at 1 (concluding that “the lack of consistent information hinders investors and others
from considering climate-related issues in their asset valuation and allocation processes”); CFTC REPORT, supra

Change, investors managing over $37 trillion called for “reliable and decision-useful”
disclosures to facilitate the valuation of climate-related risks and opportunities. 37 It is, however,
not just investors who would benefit from enhanced climate-related risk disclosures.
Electric and gas utilities themselves, as well as ratepayers and the Commission, would also
derive significant benefits from increased transparency of climate-related risks. In 2014, the
Commission declared that all utilities have an “obligation” to consider climate-related risks, and
urged them to “consult the most current data to evaluate the climate impacts anticipated in their
regions over the next years and decades.” 38 To date, only Con Ed has published a comprehensive
assessment of the physical risks to its system from the impacts of climate change. 39 Neither Con
Ed nor any other utility has published a similar assessment of transition risks associated with
climate change. 40 Such assessments need to be undertaken for utilities to make complete,
reliable, and decision-useful climate-related risk disclosures. A disclosure requirement would,
therefore, force utilities to reckon with the impacts of climate change as the Commission has
previously recommended. As a result, utilities would be better able to integrate climate
considerations into their planning and decision-making, and more effectively prepare for and
manage climate-related risks. 41 Further, with a universal disclosure requirement, utilities could
compare their risk management strategies to those of their peers, and learn from each other.
Utilities and ratepayers may realize direct financial benefits from more fully analyzing and
disclosing climate-related risks, for instance, in the form of lower borrowing and insurance costs.
BlackRock’s Larry Fink recently warned that, “[i]n the absence of robust [climate-related risk]
disclosures, investors . . . will increasingly conclude that companies are not adequately managing
risk.” 42 As a result, companies that fail to disclose will face “a higher cost of capital,” whereas
those that do disclose “will attract investment more effectively, including higher-quality, more
patient capital.” 43 Access to capital is particularly important for utilities given the capital
intensity of their operations and the need for ongoing investment to maintain system reliability.
note 5, at iv (describing disclosure as “an essential building block to ensure that climate risks are measured” and
indicating that “[i]nvestors can use climate-related disclosures to assess risks to firms, margins, cash flows, and
valuations, allowing markets to price risk more accurately and facilitating the risk-informed allocation of capital”).
37

Global Investor Statement to Governments on Climate Change (2019), https://perma.cc/3HVQ-NH5X.
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N.Y. Pub. Serv. Comm’n, supra note 31, at 71-72.
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CONSOLIDATED EDISON, supra note 33.
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Some New York-based utilities have previously indicated that they are unable to predict transition risks with
certainty. See, e.g., Consolidated Edison, Inc., Annual Report (Form 10-K) 37 (2019), https://perma.cc/28CC-SQST.
However, with the 2019 enactment of the Climate Leadership and Community Protection Act, utilities now have
much greater certainty regarding the policy framework in which they will be required to operate, making the
assessment and disclosure of transition risks easier.
41

The Commission has previously recommended that utilities “integrate climate considerations into their system
planning and construction forecasts and budgets.” See N.Y. Pub. Serv. Comm’n, supra note 31, at 72.
42
43

Fink, supra note 9.

Id.; see also CFTC REPORT, supra note 5, at 87 (concluding that “[i]n the absence of robust disclosure, market
participants may presume that a company is unprepared for climate-related risks, especially at a time of heightened
volatility, such as during an extreme climate-attributed event. Ultimately, a lack of disclosure could also affect
market confidence in management, valuable multiples and the cost of capital”); EU TECHNICAL EXPERT GROUP ON
SUSTAINABLE FINANCE, REPORT ON CLIMATE-RELATED DISCLOSURES 5 (2019), https://perma.cc/JB36-T7U3 (noting
that “[g]ood climate-related disclosure that reflects strong governance and strategy on issues related to climate
change can contribute to securing a lower cost of capital and more diverse investor base”).

Utilities will, inevitably, seek to recover any increase in capital costs from ratepayers. However,
where the increase is due to a utility’s mismanagement of climate-related risks, ratepayers should
not be forced to foot the bill. Requiring utilities to disclose climate-related risks would help to
protect ratepayers against inappropriate cost increases, either by alleviating investors’ concerns
about potential mismanagement or by highlighting where it is occurring and thus enabling the
Commission to take appropriate action in response, such as disallowing recovery of certain costs.
A disclosure requirement would, therefore, help to ensure that utility rates remain just and
reasonable.
As the foregoing discussion suggests, utility climate-related risk disclosures would provide
valuable information to the Commission and other government agencies. The Commission could
use the disclosed information to assess whether utilities are taking appropriate steps to evaluate
and manage climate-related risks (as it previously recommended), and to identify where further
guidance or regulation is needed. 44 The information would also be useful to the Commission in
assessing whether utilities are fulfilling their mandate to provide safe and adequate service at just
and reasonable rates. Indeed, without information about the climate-related risks each utility
faces and how it is managing those risks, the Commission cannot determine whether the utility is
making prudent investment and other decisions in the interests of customers. 45 Importantly, this
point relates to both physical and transition risk. Disclosures might, for example, reveal
situations in which a utility is exacerbating its vulnerability to physical risks of climate change
by investing in new infrastructure in inappropriate locations (e.g., exposed to sea level rise) or
using inappropriate design parameters (e.g., a design reference temperature that is too low).
Disclosures would also show how utilities are interpreting climate-related policy requirements
and how well their plans and investments are preparing them to comply with mandatory
emissions reductions or other requirements. For example, disclosures might show that utilities’
valuation of certain commodities (e.g., natural gas), services (e.g., gas or steam), and supporting
infrastructure (e.g., gas distribution lines and other system components) are incompatible with
the clear implications of the CLCPA’s basic mandate and of the regulatory programs that
implement it.
The benefits of climate-related risk disclosure should more than outweigh any associated costs. 46
Assessing and disclosing climate-related risks would require an investment of time and effort by
utilities, but they can make use of existing publicly-available data sets and other resources, which
will mitigate costs. 47 Moreover, given the long-lived nature of many utility assets and their long
planning and investment horizons, proactive risk assessment and disclosure may generate
lifetime cost savings, including by enabling utilities to wholly avoid some risks and to more
44
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Utilities can make use of location-specific, downscaled climate projections and other information published by the
New York City Panel on Climate Change, New York State Energy Research and Development Authority, and
others. See supra notes 23-27 and accompanying text. Electric utilities can also learn from, and make direct use of,
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effectively manage others. Utilities would, for example, be better placed to “build-in” climate
resilience when developing new infrastructure, avoiding future circumstances that require costly
displacement or retrofitting of assets. 48 Mandating climate-related risk disclosures is, therefore,
fully consistent with the Commission’s mandate to ensure that utilities provide reliable services
at just and reasonable rates.
Question 2) Should utility operating companies in New York be required to make
climate risk disclosure in annual financial statements, sustainability
reports, or other public filings? 49
We strongly support the Commission’s proposal to require climate-related risk disclosures by
utility operating companies. The Commission’s Order notes that utility operations are highly
capital intensive. Growing concern within the financial community about the risks posed by
climate change will make it increasingly difficult for utilities to attract the large amounts of
capital they need on reasonable terms unless they can demonstrate awareness and effective
management of climate-related risks.
Climate-related risk disclosures made by the parent holding companies of utilities cannot
substitute for disclosures at the utility operating company level. In this regard, we note that
disclosures by parent holding companies, even those that are signatories to the TCFD
framework, are often limited. For example:
•

National Grid PLC’s 2019/20 Annual Report noted that climate change will result in
“some escalation of extreme weather events” which pose “physical risks” to its assets and
operations. 50 It did not, however, include any detailed analysis of the projected change in
extreme weather events or the associated physical risks. Nor did it analyze or even
mention non-event based climate impacts and associated physical risks. The discussion of
transition risks was similarly limited, with no mention of relevant laws or policies
adopted in New York.

•

Iberdrola S.A.’s 2020 Integrated Annual Report included just two sentences on “climate
change risk.” 51 The first sentence described climate change risk as including “the risk of
transition . . . and physical risks,” but did not detail the nature of those risks or their
implications for the company’s operations. 52 The second sentence concluded, without any
analysis or explanation, that the company “believes . . . it is well positioned with respect
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to [climate change] risk, given the nature of its current businesses and its main goals for
growth.” 53
•

Consolidated Edison, Inc.’s 2019 Form 10-K discussed various physical risks posed by
climate change, based on the analysis performed by its subsidiary, Con Ed. 54 The
discussion of transition risks was much more limited, however. Notably, the company
acknowledged that both New York State and New York City enacted new legislation
dealing with climate change in 2019, but concluded that it was “unable to predict the
impact on [it] of the implementation of th[e new] laws,” and merely stated that “[t]he cost
to comply . . . could be substantial.” 55

Relying on disclosures by holding companies, many of which are national or multi-national
organizations, also risks obscuring the specific climate-related risks facing each utility operating
company. As the Commission has itself previously recognized, the impacts of climate change
will vary across New York State, resulting in different utilities facing different physical risks. 56
For example, only coastal and estuarine utilities face physical risks from sea level rise, but even
those utilities’ risk profiles differ as the extent of sea level rise is projected to vary along the
state’s coastline. 57 Similarly, utilities also face different transition risks due to local differences
in climate policy and its impact on utility operational and investment decisions. For example,
New York City has adopted several climate policies that do not apply in other areas of the
state, 58 including one requiring city agencies to oppose “the addition of infrastructure . . . that
expands the supply of fossil fuels.” 59 That has direct implications for utility operations in New
York City, but limited impact on utilities operating elsewhere in the state. Given these
differences, climate-related risk disclosures at the utility operating company level are likely to
yield more specific information than holding company disclosures. Operating company level
disclosures might also expose risks arising from affiliate transactions, such as where a utility has
contracted with an affiliate for natural gas pipeline capacity in an amount or for a period that is
inconsistent with New York State’s energy transition. In addition, gathering and analyzing the
information necessary to comply with disclosure requirements at the operating company level
53
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should lead utilities and the Commission to better anticipate choke points that have resulted in
moratoriums on new gas hookups in the past, and to avoid such disruptive solutions in the future.
Climate-related risk disclosures by utility operating companies should cover both physical and
transition risks and be incorporated in annual financial statements as opposed to sustainability
reports or other documents. This is consistent with the recommendations of the TCFD, which
concluded that disclosure of physical and transition risks in annual financial statements—as
opposed to ad hoc sustainability reports or other similar documents—ensures companies meet
existing legal requirements to disclose material information in their financial filings. 60 According
to the TCFD, integration of climate-related risk disclosure into financial reports also helps to
ensure that disclosures are subject to robust governance processes, including audit requirements,
and promote greater awareness and use of disclosures among investors and other stakeholders as
financial statements are easily accessible and widely read. 61 Citing similar reasons, other U.S.
and international bodies have also advocated for the inclusion of climate-related risk disclosures
in financial statements, rather than other documents. 62
Question 3) Should utility operating companies in New York be required to use the
same approach to climate risk disclosure?
As discussed above, climate-related risk disclosures must be comparable, granular, and
actionable to provide benefit. Comparison between disclosures is critical to ensuring that
information provided to investors, shareholders, regulators, and other stakeholders is useful. All
major New York utilities should therefore be required to use the same approach to climaterelated risk disclosure. The TCFD endorses this sort of comparability—one of its seven
principles for effective disclosure states that “disclosure should be comparable among companies
within a sector, industry, or portfolio.” 63 That is, “disclosure should allow for meaningful
comparisons of strategy, business activities, risks, and performance across organizations and
within sectors and jurisdictions.” 64 Consistency and standardization thus drive comparability,
and this comparability can be best achieved through an approach that is uniform for all utilities.
Notably, concerns or objections sometimes raised to standardizing climate-related risk disclosure
requirements do not apply here. For example, commentators in other instances have suggested
60
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that constructing a workable and useful mandatory template for a range of industries may be
challenging. 65 Likewise, a single template or approach may be more difficult to craft or less
useful where covered entities are geographically diverse or subject to a variety of laws and
regulations, 66 or where covered entities vary significantly in size and resources. 67
Such concerns are not valid here. This proceeding involves a small number of companies in a
single industry, that are geographically contained, and covered by the same state laws and
regulations. 68 Standardization in this context is particularly achievable and worthwhile;
commentators generally agree that standardization is most achievable when the approach applies
to only one sector or industry, making this proceeding apt. 69 Furthermore, this proceeding
applies only to the state’s “major” utilities, mitigating concerns of disproportionate burdens for
smaller utilities. 70 Standardization is also appropriate here for other, state-specific reasons
discussed above. New York utilities benefit from increasingly clear and coherent climate and
energy policy and have access to a large repository of information about changes to the regional
climate that can inform both transition and physical risk identification and analysis.
In addition to making disclosures comparable, the Commission should also ensure that they are
specific and actionable. This means balancing the twin aims of standardization and specificity.
Standardization of process, not outcome, should be the goal. Boiler-plate language should be
recognized as unhelpful to all stakeholders, including utilities themselves. As discussed in more
detail below, various voluntary and international frameworks provide approaches that strike this
balance, yielding disclosures that are useful for all stakeholders.
For these reasons, we respectfully ask that the Commission mandate a uniform approach to
disclosure.
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We read this question to ask only whether all major utility operating companies in New York should be required
to use the same approach to disclosure, but leave open the eventual possibility that all utility operating companies,
major or otherwise, should be required to use a standardized disclosure approach.

Question 4) Which framework for such climate risk disclosure should utility operating
companies in New York be required to adopt, whether TCFD’s
recommended disclosures or other, and why? If so, how should utility
operating companies implement those recommended disclosures?
We believe the following elements should serve as the foundation for any disclosure regime.
First, the regime should be informed by principles of comparability, granularity, and
actionability. 71 Second, the regime should provide for decision-useful information on both
transition and physical risks.
The Commission can and should draw on multiple existing well-documented, researched, and
reviewed frameworks and standards in crafting a disclosure regime. 72 However, while existing
frameworks and standards serve as a useful foundation, each has shortcomings, some of which
are discussed below. None of these voluntary regimes, therefore, should be adopted uncritically
or without considering how well their application would satisfy the principles listed above.
As the Order identifies, the TCFD framework has broad support from the investment
community. The 2020 Status Report found that 1,500 organizations globally have expressed
support for it. 73 Major investors like BlackRock have called upon investee companies to use it
when making disclosures. 74 New Zealand and the United Kingdom have announced they will
require disclosure in line with its prescriptions. 75 In the European Union, a recent public
consultation on amending the Non-Financial Reporting Directive found that 71% of respondents
agreed that any changes should incorporate the TCFD framework. 76 The major voluntary
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standard setters have also united behind the TCFD framework by detailing how their standards
align with and/or can be used in conjunction with it. 77
The TCFD framework is thus an important foundation upon which the Commission can and
should build—but the Commission should not stop there, particularly as the TCFD framework
“did not develop any detailed industry-specific standards or metrics for disclosing [climaterelated] risks.” 78 While the TCFD Framework does provide specific example metrics for the
energy group, which includes electric utilities, 79 it is best-suited for use in conjunction with more
specific standards, such as those from the Sustainability Accounting Standards Board (SASB)
and the Climate Disclosure Standards Board (CDSB). SASB’s standards for electric and gas
utilities include climate-related risk disclosures and metrics; 80 its electric utility standards
recommend disclosures and metrics related to greenhouse gas emissions and management,
energy resource planning, and grid resiliency. 81 Likewise, the CDSB has provided useful
guidance for climate-related disclosures, including information that can be reported under the
TCFD framework. 82 As both are compatible with the TCFD framework, the Commission should
review them and consider how best to integrate them into its requirements.
In adopting such standards or metrics, the Commission should consider tailoring them to its
specific sector, jurisdiction, and geographic region. For example, it may want to mandate that
transition risk disclosures discuss compliance with the CLCPA and other major climate and
energy policies in New York. Likewise, while SASB provides a strong set of metrics for
transition risks, its disclosures and metrics on physical risk are more limited and may need to be
supplemented.
The Commission’s approach to disclosure should also go beyond the EEI/AGA rubrics, which
envision voluntary reporting of a scope to be determined by the reporting entity. 83 Climaterelated risk disclosures must be decision-useful, and disclosure must go beyond a voluntary, high
level, boiler-plate summary. As such, if the Commission decides to integrate elements of the
77
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EEI/AGA disclosure rubric, it should do so in a way that is consistent with the principles
identified above regarding comparability, granularity, and actionability, and with a scope that
encompasses physical and transition risks.
The Commission should also consider ongoing efforts by international regulators. The European
Union’s work on the Sustainable Finance Disclosure Regulation is one example of how to
construct specific and comparable disclosures. Specifically, the EU Supervisory Authorities (the
bloc’s financial regulators) have provided draft regulatory technical standards for sustainability
disclosures by financial companies. 84 The draft lays out the order and sections of a mandatory
adverse sustainability impact statement and identifies information that must be included in each
section. 85 The draft regulation demands specifics from covered entities. For instance, in requiring
that companies disclose relevant policies, it mandates not only a description of the policies, but
also dates of approval, allocation of responsibility for implementation, methodologies for impact
identification, an explanation of any margin of error, and a description of the data used. 86 The
draft regulation carefully considers the need for consistent and comparable disclosure, while also
requiring specific company-level information that is decision-useful for stakeholders.
Finally, regardless of the disclosure approach adopted, the Commission must provide guidance to
utilities and actively enforce compliance. 87 It should robustly identify risks that utilities face and
define metrics to be used. The SEC’s 2010 Guidance, and the European Union’s Guidelines on
Reporting Climate-Related Information are both useful examples of guidance. 88
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