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RULING ON PROCESS AND SCHEDULE 
 

(Issued April 23, 2026) 
 
 
ASHLEY MORENO, Administrative Law Judge: 
 

On November 23, 2021, Rochester Gas and Electric 

Corporation (RG&E) filed an application (Application) for a 

Certificate of Environmental Compatibility and Public Need 

(Certificate) pursuant to Article VII of the Public Service Law 

(PSL) for authority to construct, operate, and maintain the 

Monroe County Reliability Project (Project).  By letter dated 

February 17, 2023, the Secretary to the Commission found the 

application, as supplemented, complies with the PSL and 

regulations as of January 17, 2023.  

Settlement negotiation amongst all parties began 

pursuant to a notice filed on March 31, 2023, and have 

successfully concluded with the filing of a Joint Proposal on 

November 25, 2025.  The Joint Proposal is signed by the 

Applicant, New York State Department of Environmental 

Conservation (DEC), and trial staff of the New York State 

Department of Public Service (DPS Staff).     

  In its cover letter filing the Joint Proposal, the 

Applicant requested that, because the Joint Proposal was signed 

by all parties to the case and reflects resolution of all 
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issues, I forego requiring the parties to file Statements in 

Support in this proceeding and find that no evidentiary hearing 

is necessary. 

By email dated March 25, 2026, appended hereto, I 

advised the parties that further record development is necessary 

and that I would require each signatory party to file a 

Statement in Support and, in addition, DEC and DPS Staff to file 

affidavits of one or more subject matter experts.  I further 

provided the parties with a list of questions regarding the 

Joint Proposal following my review of the document and requested 

that the parties provide me with a proposed schedule to file 

responses to my inquiries, Statements in Support, and 

affidavits. 

By email April 1, 2026, counsel for DPS Staff provided 

a consensus proposal for the parties to file Statements in 

Support, subject matter expert affidavits, and responses to my 

inquiries on June 15, 2026.  By email dated the same day and 

confirmed by this ruling, I adopt the June 15, 2026 date for 

filing the above-listed documents.   

With respect to the expert witness affidavits in 

support of the Joint Proposal to be filed by DEC and DPS Staff, 

the affidavits should establish, at a minimum, that the 

witness(es) have expertise in the subject matter relevant to the 

party, that the witness(es) participated in the proceeding, and 

that the witness(es) agree(s) with the relevant factual 

statements and conclusions in the Joint Proposal and, as 

relevant, the information provided in response to my questions 

about the Joint Proposal. 

(SIGNED) ASHLEY MORENO 



From: Moreno, Ashley (DPS)
To: Metcalfe, David
Cc: King, Russell (DPS); Crounse, Sita X (DEC); Fecco, Andrew (DPS); Higgins, Michael T (DEC); Lacko, Jamie G

(DEC); Scanlon, Rianna (DEC); Kopansky, Michael; Todorova, Kremena; Rosenbloom, Jeffrey A.; amy.davis;
Demanchick, Phillip; Cascione, Angela; D"Angelo, Giammarco; Le, Young K; NYRegAdmin

Subject: RG&E MCRP (21-T-0574) - Record Support for Joint Proposal
Date: Wednesday, March 25, 2026 1:50:57 PM
Attachments: Settlement Guidelines (Appendix B of Cases 90-M-0255 and 92-M-0138, Opinion 92-2, 3-24-92).pdf

21-T-0574 - ALJ Questions .docx

To the parties:
 
While all parties are signatories to the Joint Proposal, I am unable to forego additional
record development in this case.  The Commission’s Settlement Guidelines require
development of “as complete a record as feasible” and the “burden of proving that a
proposed settlement is in the public interest rests on the parties proposing the
settlement.”
 
Accordingly, each signatory party is required to file a statement in support, explaining
that party’s underlying rationale in supporting the Joint Proposal and how the settlement
of issues compares to what that party regards as the likely outcome of litigation.  Given
that parties other than RG&E did not file testimony in this proceeding, it may be difficult
to address their initial positions, but to the extent the parties identify specific elements
of the Joint Proposal as preferable to that which was included in the Application, those
provisions should be highlighted in their statements.
 
In addition, I note that the only party advancing subject matter expert affidavits is RG&E. 
All other signatory parties should likewise file affidavits from one or more subject matter
expert affirming their agreement with the facts presented in the Joint Proposal and their
opinion regarding the record support for the proposed statutory findings.  The affidavits
may be filed with a party’s statement and may adopt the factual statements therein.
 
In addition, please be advised that I have several questions for the parties based on my
review of the Joint Proposal and appendices that are attached as ALJ Questions. 
 
Please provide a proposed schedule for providing responses to those requests and for
submitting Statements in Support and affidavits.
 
Thank you,
 
Ashley Moreno
Administrative Law Judge
Office of Hearings and Alternative Dispute Resolution
     Pronouns:  she/her/hers
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CASES 90-M-0255 and 92-M-0138 


PROCEDURAL GUIDELINES FOR
 


SETTLEMENTS (1992)
 


Preamble
 


In 1983, after a number of settlements had been 


negotiated and submitted for approval, we issued procedural 


settlement guidelines. In the next seven years, over 50 


settlements were approved, some with modification to meet 


Commission concerns. Some were rejected. On June 14, 1990, we 


instituted Case 90-M-0255 to review the existing settlement 


guidelines. 


The comments and the settlement experience to date show 


that the existing procedure can, with some modification, continue 


to reduce time and expense and to develop innovative regulatory 


approaches, while protecting the rights of the parties. 


The modifications are necessary for the following 


reasons; 


1.	 to ensure that all interested persons have the right 


to participate in negotiations; 


2.	 to provide an opportunity for the Commission to 


identify concerns that should be considered in 


negotiations; 
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3. to formalize the requirement of confidentiality 


concerning the substance of negotiations; and 


4. to standardize the process to be followed in the 


event a proposed settlement is rejected in whole or 


in part. 


Parties should continue to pursue negotiated settlements 


where it appears to be in the public interest, but no party is 


obligated to settle a case or issue. 


The settlement process can work effectively only if all 


parties negotiate in good faith. Parties, for example, should 


not seek concessions on an issue as to which they are reasonably 


certain that they will be unable to join in agreement unless they 


have so informed the other parties. 


The rights of interested parties to participate fully in 


shaping a settlement agreement must be protected, especially when 


early settlement of issues among the major parties is possible. 


Each party need not attend or participate in all negotiating 


sessions, but actual notice to all parties of such meetings is a 


prerequisite for approval by the Commission of a settlement 


agreement and should be protected by regulation. 


Finally, none of the changes in these guidelines affect 


the need for a settlement to be approved by the Commission before 


it has decisional consequence. 
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A. Initial Proposals for Settlement. In any proceeding, active 


parties may reach agreement among themselves on a mutually 


acceptable resolution of some or all of the contested issues, and 


submit their proposed resolution for approval by the Commission. 


1.	 In the case of proposals which could affect 


materially a utility's rates or charges, the 


proposals shall be supported by documentation of the 


quality and detail required for major rate case 


filings. This supporting data is required even if 


the filing is, in the first instance, a proposal for 


a rate settlement but not in the form of a 


traditional rate case filing. In all rate 


proceedings, the supporting documentation required 


shall include the relevant information discussed in 


Part 61 of the Commission's Rules of Procedure, 16 


NYCRR. 


2.	 In all other types of proceedings, the supporting 


documentation shall be of comparable quality. 


B. Notification Procedures. In order to protect the rights of 


interested persons to participate fully in shaping a settlement 


agreement, compliance with the notification procedures described 


in 16 NYCRR Section 2.6 (a)-(c) is mandated. It is absolutely 


necessary that all parties be apprised of conferences or meetings 


schedUled for the specific purpose of negotiating or settling 
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issues whether in a formal case or in anticipation or avoidance 


of a formal case. 


1. We do not intend to include in this category those 


discussions that our staff routinely has with 


company personnel during field audits and 


examinations, which sometimes lead to informal 


resolutions of disputed issues. 


2.	 Exploratory discussions between parties, for the 


purpose of determining whether there is a potential 


for settlement of a case or issue, need not be held 


on notice. 


3.	 Notice is not required for caucuses among parties 


with common interests for the purpose of developing 


a joint negotiating position; however, if a utility 


is involved in a caucus with any non-utility party, 


all parties must be notified of the meeting and 


allowed to attend, unless all parties consent 


otherwise. 


C. Responsibilities of the Presiding Officer. The 


Administrative Law Judge will preside over party compliance with 


applicable rules and guidelines as well as over the scheduling of 


the proceeding. The Judge will protect the rights of the public 


and is vested with the broad authority to assure the concerns of 
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the Commission are addressed and to interpret the guidelines in 


light of the facts and circumstances of specific cases. 


1.	 The Administrative Law Judge will establish filing 


dates. A reasonable time will be given so that 


parties entering negotiations for the first time can 


develop a position. 


2.	 The Administrative Law Judge may require the parties 


to submit periodic reports of the progress of 


negotiations and of the issues which are being 


negotiated by the parties. 


3.	 Upon notice to the Commission by the Administrative 


Law Judge of the pendency of negotiations and 


compliance with 16 NYCRR Section 2.6, we may notify 


the parties of any specific concerns the Commission 


wishes to have considered in the proceeding or in 


the negotiation. 


D. Scope of Settlements. Settlements may be of entire cases or 


selected issues, and they may be styled as unitary agreements, 


presented to the Commission for approval or disapproval only in 


their entirety and not on a piecemeal basis. 


E. Responsibility of the Parties to Develop the Record. It is 


necessary to have available for our review as complete a record 


as feasible, setting forth the positions of each major party, 
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including the staff of the Department of Public Service. The 


burden of proving that a proposed settlement is in the public 


interest rests on the parties proposing the settlement. The 


Administrative Law Judge should require proponents of a proposed 


settlement to place into the record the details of the agreement, 


and a statement or testimony in support, which should contain its 


underlying rationale and how the settlement of issues compares 


both to its litigating position and what it regards as the likely 


outcome of litigation. 


1.	 To ensure that the Commission has input as to the 


sufficiency of the record, the Administrative Law 


Judge will provide the Commission with a copy of any 


proposed settlement together with a description of 


its terms. The purpose of this procedure will be to 


provide guidance to the Administrative Law Judge and 


the parties concerning the information we regard 


necessary to the evidentiary record for our review 


of the settlement. 


2.	 Parties not participating in the settlement must be 


given the opportunity to participate fully in our 


proceedings. This includes the opportunity to 


oppose the settlement by offering evidence in 


opposition to the proposed settlement and the 


opportunity to cross-examine proponents of the 


settlement. For the purpose of opposing the 
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settlement, any party may also develop fUlly the 


issues and positions it wishes to advocate, by 


cross-examination and by introduction of affirmative 


testimony. 


3.	 In situations where settlements are reached after or 


near the close of the record in formally filed 


cases, the Administrative Law Judge must take 


requisite action to ensure that all parties have a 


fair and reasonable opportunity to develop issues 


and advocate positions. The procedural steps 


necessary to protect this right will vary depending 


on the stage of the proceeding at which a settlement 


is reached; the Administrative Law Judge will review 


the settlement to determine whether additional 


procedural steps are necessary. Normally, such 


additional steps will entail the filing of briefs, 


but, in the rare instance where additional factual 


testimony is required, the Administrative Law Judge 


could, among other things, require additional 


hearings and may request the extension of the 


suspension period, if applicable, as a condition 


precedent to consideration of the settlement. 


F. Standards for Review. At any hearings conducted after 


submission of a settlement by some or all parties, the scope of 
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the proceeding shall be limited to the issue of whether or not 


the proposed settlement is in the public interest. 


1.	 In determining whether or not a proposed settlement 


is in the public interest, the following standards 


shall obtain: 


a.	 A desirable settlement should strive for a 


balance among (1) protection of the 


ratepayers, (2) fairness to investors, and 


(3) the long term viability of the utility; 


should be consistent with sound 


environmental, social, and economic 


policies of the Agency and the State; and 


should produce results that were within the 


range of reasonable results that would 


likely have arisen from a Commission 


decision in a litigated proceeding. 


b.	 In judging a settlement, the Commission 


shall give weight to the fact that a 


settlement reflects the agreement by 


normally adversarial parties. 


2.	 Since settlements are generally arrived at through 


negotiation involving compromise, it is likely that 


the true litigating positions of the settling 


parties will not have been fully tested in these 


hearings. Therefore, if we are persuaded that a 
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settlement should be rejected or modified, the 


proceeding generally will be remanded to allow the 


parties to re-negotiate and/or litigate the issues 


which we found required modification. Where remand 


is not available, the settling parties will 


generally be given an opportunity to comment on 


whether our intended resolution alters their 


positions on the settlement. 


G. Conduct of the Parties. The success of the settlement 


process hinges on the conduct of the parties during the 


negotiations. In addition to the expectations described in the 


Preamble to these Guidelines, the Administrative Law Judge is 


authorized to exclude from negotiations any party whose behavior 


will demonstrably hamper or be disruptive to negotiations. 


Furthermore, since settlement discussions must be conducted in 


strict confidence, we find that a regulation is necessary which 


will require all participants in negotiating sessions to maintain 


in strict confidence all discussions, concessions and offers to 


settle. (16 NYCRR Section 2.6(d». 
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CASE 21-T-0574		ALJ Questions

ALJ Questions – Case 21-T-0574: RG&E Monroe County Reliability Project

In providing a response to the below questions, the Signatory Parties are directed to identify who is providing the response to each question and their party affiliation.

1. General.  JP, p. 5 states that “Accordingly, the Signatory Parties taking those actions agree to cooperate with all other Signatory Parties in good faith to the extent allowed by their authority (emphasis added).”  Please explain why good faith efforts are conditioned and address whether the qualification is intended to be applicable to all Signatory Parties or limited to only the State Agency parties.

2. Evidentiary Record.  JP, p. 6, paragraph 9 states the list of testimony, affidavits, and exhibits that the Signatory Parties identify as the record evidence to be included in the record.  All evidence has been proffered by RG&E.  As described in my attached email, all parties must provide evidence supporting the Joint Proposal to ensure as complete a record as feasible is created for the Commission and must supplement the record accordingly.

3. Description of Project.  JP, p. 6, paragraph 10 refers to landowner concerns referenced in paragraph 128.  Please clarify whether this reference should be to paragraph 127.

4. Environmental Compatibility.  JP, p. 7, paragraph 13 states that “RG&E does not intend to utilize sulfur hexafluoride (“SF6”) (emphasis added),” and that “[a]ccordingly, Appendix D does not contain any specific conditions related to SF6.”  To the extent RG&E later determines that it must/will use SF6, please describe what, if any, process will be followed to alert the parties to the change and consider whether appropriate conditions should be imposed by the Commission to account for the use of SF6.

5. [bookmark: _Hlk225247033]Location/Description and CLCPA.  JP, pp. 7-8, paragraph 14 states that Exhibits E-1 and E-4 demonstrate that the Project will not be inconsistent with the CLCPA, nor will it interfere with the attainment of the statewide GHG emission limits established by Section 2 of the CLCPA.  Please state, with specificity, the information included in Exhibits E-1 and E-4 that demonstrate the Project is not inconsistent with the CLCPA.

6. Location/Description and CLCPA.  JP, p. 8, paragraph 15 states that much of the route of the new line will be on the existing right-of-way as the existing facility but states that “[i]n the other portions of the route, the new line will be shifted to a nearby route (either the opposite side of the road or a nearby parallel road), which helps to mitigate EMF impacts.”

a. Project Routing.  Figure 2-3.4 reflects a shift of the proposed Project from the existing centerline.  For each occupied structure, please provide the distance from the structure to edge of the proposed right-of-way and provide existing and projected electric and magnetic field readings for each identified structure.

b. Project Routing.  The proposed Project includes new routing of Line 947 that shifts the structures from Pease Road (see Figures 2-3.8, 2-3.10) to continue the right-of-way further east on Ogden Parma Tl Road and continues north on Manitou Road (Figures 2-3.9, 2-3.10).  The JP, p. 8 states that this shift is intended to mitigate EMF impacts.  

i. For each occupied structure on Pease Road, please provide documentation of the EMF levels at those structures and identify the type of structure (residential, commercial, school, etc.). 

ii. For each occupied structure located on Ogden Parma TL Rd between Pease Road and Manitou Road and existing occupied structures along Manitou Road between Ogden Parma TL Rd and Ridge Road West, provide: (1) type of structure, (2) the distance of each occupied structure from the edge of the proposed right-of-way, and (3) existing and projected EMF impacts. 

7. EMF Impacts.  JP, p. 8, paragraph 15 states that much of the route of the new line will be on the existing right-of-way as the existing facility but states that “[i]n the other portions of the route, the new line will be shifted to a nearby route (either the opposite side of the road or a nearby parallel road), which helps to mitigate EMF impacts.”  

a. Please identify each location where the new line(s) will be shifted to mitigate EMF impacts that are not addressed in Question 6, above.

b. For each identified location, (1) state whether the line is within the existing right-of-way, (2) provide the supporting documentation demonstrating the projected impact of the shift on electric and magnetic fields.

8. Need.  JP, pp. 9-11 addresses the need for the proposed project.  Since the Application filing in 2021, please provide any supplemental relevant and material information regarding the need for this facility.

9. Need.  Exhibit E-4 of the Application (Proposed Exhibit 13) states at E-4.5 that the “proposed date for completion of the Project is August 2027.”  Please clarify whether RG&E still plans to complete the Project by August 2027, and, if not, provide updated information.

10. [bookmark: _Hlk225263004]Need.  Exhibit E-4 of the Application (Proposed Exhibit 13) further states at E-4.5 that “[a] delay in construction of the Project will impact customers in the local area should the contingencies identified occur.  This will also have an impact upon RG&E’s compliance with NERC, NPCC, and NYSRC standards.”   Please provide a description or citation to referenced reliability criteria/standards.  In addition, please identify any potential consequences to RG&E for noncompliance with the identified standards.

11. Need for the Project.  JP, p. 10, paragraph 18 states that RG&E is proposing to “uprate” Proposed Line 947 to mitigate reliability concerns.  Please explain what it means to “uprate” the line and whether this is a reference to the thermal rating capacity (i.e., the use of a minimum 150-mega volt ampere capacity at summer Long-Term Emergency loading condition referenced in Exhibit 5).

12. Cost.  JP, p. 11, paragraph 22 refers to Exhibit 9 of the Application for the Project’s estimated cost and construction activities.  The Application was filed in 2021, and cost estimates are provided in 2020 dollars.  Please provide updated cost estimates for the Project in today’s dollars.  Please provide a breakdown that separately identifies any included costs associated with the distribution-level upgrades from the transmission facilities.

13. Environmental Impact.  Please address any changes in environmental impacts associated with the routing changes proposed by the Signatory Parties.

14. Environmental Impact.  JP, pp. 11-31.  Please affirm that the impacts described in the 2021 Application materials continue to be accurate based on present conditions.  Please describe any relevant and material changes to conditions along the right-of-way; changes to impacts; and, any changes in the presence, absence, or changes related to classifications of threatened and endangered species.

15. Environmental Impact.  JP, p. 19, paragraphs 54-55 discuss necessary authorizations by the U.S. Army Corp. of Engineers.  Please clarify whether RG&E will seek a 401 Water Quality Certificate for the Project.

16. Environmental Impact.  JP, p. 21, paragraph 61 states that, “Prior to filing the EM&CP, the Certificate Holder shall contact NYSDEC, NYS Natural Heritage Program and the USFWS to check for any updates or changes of known threatened or endangered plant or animal species listed in New York, or habitat or Significant Natural Communities in the Project area.  Should Applicant learn of any such updates or changes, it will include such updated or changed information in the EM&CP.”  Please explain how the Commission can make the required findings pursuant to Public Service Law 126(b) and (c) if this work is not conducted until after Certification.

17. Appendix B - Engineering Design.  JP, Appendix B, Section A, paragraph 2, describes the Project, in addition to replacement of Transmission Lines 947, 946, 945, and 917 as also including the “reconstruction of segments of several lower-voltage lines, including one 4.8 kV line, one 11kV line, and eight 12.47 kV lines that are, and would remain, underbuilt in the same right-of-way (“ROW”) as the four 115 kV lines….”  

a. Please identify any available guidance from NERC, NPCC, and NYSRC regarding co-locating transmission and distribution facilities on transmission poles.

b. Please identify any reliability concerns with co-location of transmission and distribution facilities.

c. Please identify any alternatives considered that relocated the distribution facilities from the Proposed Lines.

18. Appendix C – Proposed Commission Findings  

a. JP, Appendix C, paragraph 2(e).  Please clarify whether the location of the Project in active agricultural lands will remain within the existing rights-of-way.

b. Paragraphs 3 and 7 apply the wrong legal standard.  Please modify the proposed findings related to Public Service Law Sections 126 (c) and (d) that are effective until December 31, 2030.

19. Appendix D – Proposed Certificate Conditions

a. Certificate Condition (CC) 3: In light of the filing date of the Article VII application, identified need for the Project, and the proposed in-service date of 2027, please address why it would be appropriate to authorize the Certificate Holder retain its Certificate for up to 4 years before the Commission may vacate the Certificate. 

b. CC 12: Please explain what statutory authority the Signatory Parties are relying on that the Commission would have authority to direct action by a State or municipal agency.

c. CC 15: Please clarify whether the contact information for local fire department and emergency management teams will be included in the EM&CP.

d. CC 17: Please clarify whether equipment used in collecting water from surface waters will be disinfected before and after use.

e. CC 26: Please explain how the Certificate Holder proposes to flag any updates regarding T&E species in the EM&CP to draw appropriate attention to changes in circumstance.

f. CC 34: Please identify any objection to the filing notice including instructions to file comments directly on the Department of Public Service website.

g. CC 36(b): Please clarify whether the use of the word “parties” in the first sentence refers to all statutory parties in addition to those listed on the party list, as applicable.  In addition, please identify any objection to providing instructions to file comments directly on the Department of Public Service website.

h. CC 44(a)(1): Please confirm that the term “parties” includes statutory parties, not solely those persons and entities identified on the party list.

i. CC 52: Please clarify whether the “as built” drawings will be provided to DPS Staff or whether the documents will be filed with the Secretary.

j. CC 115: Please clarify that the information described in the first sentence will be provided in the EM&CP filed with the Secretary and not separately provided to DPS Staff and NYSDEC.
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From: Metcalfe, David <dmetcalfe@cullenllp.com> 
Sent: Tuesday, November 25, 2025 3:21 PM
To: Moreno, Ashley (DPS) <Ashley.Moreno@dps.ny.gov>
Cc: King, Russell (DPS) <Russell.King@dps.ny.gov>; Crounse, Sita X (DEC)
<Sita.Crounse@dec.ny.gov>; Fecco, Andrew (DPS) <andrew.fecco@dps.ny.gov>; Higgins, Michael T
(DEC) <michael.higgins@dec.ny.gov>; Lacko, Jamie G (DEC) <jamie.lacko@dec.ny.gov>; Scanlon,
Rianna (DEC) <Rianna.Scanlon@dec.ny.gov>; Kopansky, Michael <mkopansky2@nyseg.com>;
Todorova, Kremena <ktodorova@nyseg.com>; Rosenbloom, Jeffrey A.
<jeffrey.rosenbloom@avangrid.com>; Davis, Amy A. <amy.davis@avangrid.com>; Demanchick,
Phillip <phillip.demanchick@avangrid.com>; Cascione, Angela <acascione@cullenllp.com>; D'Angelo,
Giammarco <giammarco_dangelo@rge.com>; Le, Young K <Young.Le@avangrid.com>; NYRegAdmin
<NYRegAdmin@avangrid.com>
Subject: RG&E MCRP (21-T-0574) Joint Proposal
 

ATTENTION: This email came from an external source. Do not open attachments or click on links from unknown
senders or unexpected emails.

 
Your Honor:
 
I am happy to report that RG&E filed the Joint Proposal for this project a few minutes ago. As
detailed in the attached filing letter, RG&E filed the signed JP, its Appendices A through E, a
brief summary of the JP (as you requested), a number of affidavits, and four exhibits (Exhibits
24-27). The affidavits and the four exhibits, as well as Exhibits 1 through 23 that were
previously posted on DMM, are listed in Appendix A to the JP and are the documents agreed by
the JP signatory parties to form the evidentiary record.
 
I expect these filed documents will appear on DMM later today. Copies are attached to this
email and a second one (due to size) that I will send momentarily.
 
Because the JP signatory parties are all of the parties to the case and the JP reflects resolution
of all issues, RG&E requests that your honor determine that Statements in Support are not
required from the JP signatory parties and that no evidentiary hearing is necessary.
 
Please let me know if you have any questions.
 

mailto:jane.doe@dps.ny.gov
http://intr/intra/IntrWebDPS.nsf/All/www.dps.ny.gov


 
David T. Metcalfe
Partner
Cullen and Dykman LLP
333 Earle Ovington Blvd, 2nd Floor
Uniondale, New York 11553
T: 516.357.3733 | F: 516.357.3792
E: dmetcalfe@cullenllp.com 

ATTORNEY-CLIENT PRIVILEGED COMMUNICATION - DO NOT FORWARD OR COPY - CONFIDENTIALITY NOTICE: The contents of
this e-mail message and any attachments are intended solely for the personal and confidential use of the recipient(s) named
above. This communication is intended to be and to remain confidential and may be subject to applicable attorney/client and/or
work product privileges. If you are not the intended recipient of this message, or if this message has been addressed to you in
error, please immediately alert the sender by reply e-mail and then delete this message and its attachments.
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ALJ Questions – Case 21-T-0574: RG&E Monroe County Reliability Project 

In providing a response to the below questions, the Signatory Parties are directed to 
identify who is providing the response to each question and their party affiliation. 

1. General.  JP, p. 5 states that “Accordingly, the Signatory Parties taking those actions 
agree to cooperate with all other Signatory Parties in good faith to the extent allowed 
by their authority (emphasis added).”  Please explain why good faith efforts are 
conditioned and address whether the qualification is intended to be applicable to 
all Signatory Parties or limited to only the State Agency parties. 

2. Evidentiary Record.  JP, p. 6, paragraph 9 states the list of testimony, affidavits, and 
exhibits that the Signatory Parties identify as the record evidence to be included in 
the record.  All evidence has been proffered by RG&E.  As described in my attached 
email, all parties must provide evidence supporting the Joint Proposal to ensure as 
complete a record as feasible is created for the Commission and must supplement 
the record accordingly. 

3. Description of Project.  JP, p. 6, paragraph 10 refers to landowner concerns 
referenced in paragraph 128.  Please clarify whether this reference should be to 
paragraph 127. 

4. Environmental Compatibility.  JP, p. 7, paragraph 13 states that “RG&E does not 
intend to utilize sulfur hexafluoride (“SF6”) (emphasis added),” and that 
“[a]ccordingly, Appendix D does not contain any specific conditions related to SF6.”  
To the extent RG&E later determines that it must/will use SF6, please describe what, 
if any, process will be followed to alert the parties to the change and consider 
whether appropriate conditions should be imposed by the Commission to account 
for the use of SF6. 

5. Location/Description and CLCPA.  JP, pp. 7-8, paragraph 14 states that Exhibits E-1 
and E-4 demonstrate that the Project will not be inconsistent with the CLCPA, nor 
will it interfere with the attainment of the statewide GHG emission limits 
established by Section 2 of the CLCPA.  Please state, with specificity, the 
information included in Exhibits E-1 and E-4 that demonstrate the Project is not 
inconsistent with the CLCPA. 

6. Location/Description and CLCPA.  JP, p. 8, paragraph 15 states that much of the 
route of the new line will be on the existing right-of-way as the existing facility but 
states that “[i]n the other portions of the route, the new line will be shifted to a 
nearby route (either the opposite side of the road or a nearby parallel road), which 
helps to mitigate EMF impacts.” 

a. Project Routing.  Figure 2-3.4 reflects a shift of the proposed Project from 
the existing centerline.  For each occupied structure, please provide the 
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distance from the structure to edge of the proposed right-of-way and provide 
existing and projected electric and magnetic field readings for each identified 
structure. 

b. Project Routing.  The proposed Project includes new routing of Line 947 that 
shifts the structures from Pease Road (see Figures 2-3.8, 2-3.10) to continue 
the right-of-way further east on Ogden Parma Tl Road and continues north on 
Manitou Road (Figures 2-3.9, 2-3.10).  The JP, p. 8 states that this shift is 
intended to mitigate EMF impacts.   

i. For each occupied structure on Pease Road, please provide 
documentation of the EMF levels at those structures and identify the 
type of structure (residential, commercial, school, etc.).  

ii. For each occupied structure located on Ogden Parma TL Rd between 
Pease Road and Manitou Road and existing occupied structures along 
Manitou Road between Ogden Parma TL Rd and Ridge Road West, 
provide: (1) type of structure, (2) the distance of each occupied 
structure from the edge of the proposed right-of-way, and (3) existing 
and projected EMF impacts.  

7. EMF Impacts.  JP, p. 8, paragraph 15 states that much of the route of the new line 
will be on the existing right-of-way as the existing facility but states that “[i]n the 
other portions of the route, the new line will be shifted to a nearby route (either the 
opposite side of the road or a nearby parallel road), which helps to mitigate EMF 
impacts.”   

a. Please identify each location where the new line(s) will be shifted to mitigate 
EMF impacts that are not addressed in Question 6, above. 

b. For each identified location, (1) state whether the line is within the existing 
right-of-way, (2) provide the supporting documentation demonstrating the 
projected impact of the shift on electric and magnetic fields. 

8. Need.  JP, pp. 9-11 addresses the need for the proposed project.  Since the 
Application filing in 2021, please provide any supplemental relevant and material 
information regarding the need for this facility. 

9. Need.  Exhibit E-4 of the Application (Proposed Exhibit 13) states at E-4.5 that the 
“proposed date for completion of the Project is August 2027.”  Please clarify 
whether RG&E still plans to complete the Project by August 2027, and, if not, 
provide updated information. 

10. Need.  Exhibit E-4 of the Application (Proposed Exhibit 13) further states at E-4.5 
that “[a] delay in construction of the Project will impact customers in the local area 
should the contingencies identified occur.  This will also have an impact upon 
RG&E’s compliance with NERC, NPCC, and NYSRC standards.”   Please provide a 
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description or citation to referenced reliability criteria/standards.  In addition, 
please identify any potential consequences to RG&E for noncompliance with the 
identified standards. 

11. Need for the Project.  JP, p. 10, paragraph 18 states that RG&E is proposing to 
“uprate” Proposed Line 947 to mitigate reliability concerns.  Please explain what it 
means to “uprate” the line and whether this is a reference to the thermal rating 
capacity (i.e., the use of a minimum 150-mega volt ampere capacity at summer 
Long-Term Emergency loading condition referenced in Exhibit 5). 

12. Cost.  JP, p. 11, paragraph 22 refers to Exhibit 9 of the Application for the Project’s 
estimated cost and construction activities.  The Application was filed in 2021, and 
cost estimates are provided in 2020 dollars.  Please provide updated cost estimates 
for the Project in today’s dollars.  Please provide a breakdown that separately 
identifies any included costs associated with the distribution-level upgrades from 
the transmission facilities. 

13. Environmental Impact.  Please address any changes in environmental impacts 
associated with the routing changes proposed by the Signatory Parties. 

14. Environmental Impact.  JP, pp. 11-31.  Please affirm that the impacts described in 
the 2021 Application materials continue to be accurate based on present 
conditions.  Please describe any relevant and material changes to conditions along 
the right-of-way; changes to impacts; and, any changes in the presence, absence, 
or changes related to classifications of threatened and endangered species. 

15. Environmental Impact.  JP, p. 19, paragraphs 54-55 discuss necessary 
authorizations by the U.S. Army Corp. of Engineers.  Please clarify whether RG&E 
will seek a 401 Water Quality Certificate for the Project. 

16. Environmental Impact.  JP, p. 21, paragraph 61 states that, “Prior to filing the 
EM&CP, the Certificate Holder shall contact NYSDEC, NYS Natural Heritage Program 
and the USFWS to check for any updates or changes of known threatened or 
endangered plant or animal species listed in New York, or habitat or Significant 
Natural Communities in the Project area.  Should Applicant learn of any such 
updates or changes, it will include such updated or changed information in the 
EM&CP.”  Please explain how the Commission can make the required findings 
pursuant to Public Service Law 126(b) and (c) if this work is not conducted until after 
Certification. 

17. Appendix B - Engineering Design.  JP, Appendix B, Section A, paragraph 2, 
describes the Project, in addition to replacement of Transmission Lines 947, 946, 
945, and 917 as also including the “reconstruction of segments of several lower-
voltage lines, including one 4.8 kV line, one 11kV line, and eight 12.47 kV lines that 
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are, and would remain, underbuilt in the same right-of-way (“ROW”) as the four 115 
kV lines….”   

a. Please identify any available guidance from NERC, NPCC, and NYSRC 
regarding co-locating transmission and distribution facilities on transmission 
poles. 

b. Please identify any reliability concerns with co-location of transmission and 
distribution facilities. 

c. Please identify any alternatives considered that relocated the distribution 
facilities from the Proposed Lines. 

18. Appendix C – Proposed Commission Findings   
a. JP, Appendix C, paragraph 2(e).  Please clarify whether the location of the 

Project in active agricultural lands will remain within the existing rights-of-
way. 

b. Paragraphs 3 and 7 apply the wrong legal standard.  Please modify the 
proposed findings related to Public Service Law Sections 126 (c) and (d) that 
are effective until December 31, 2030. 

19. Appendix D – Proposed Certificate Conditions 
a. Certificate Condition (CC) 3: In light of the filing date of the Article VII 

application, identified need for the Project, and the proposed in-service date 
of 2027, please address why it would be appropriate to authorize the 
Certificate Holder retain its Certificate for up to 4 years before the 
Commission may vacate the Certificate.  

b. CC 12: Please explain what statutory authority the Signatory Parties are 
relying on that the Commission would have authority to direct action by a 
State or municipal agency. 

c. CC 15: Please clarify whether the contact information for local fire 
department and emergency management teams will be included in the 
EM&CP. 

d. CC 17: Please clarify whether equipment used in collecting water from 
surface waters will be disinfected before and after use. 

e. CC 26: Please explain how the Certificate Holder proposes to flag any 
updates regarding T&E species in the EM&CP to draw appropriate attention to 
changes in circumstance. 

f. CC 34: Please identify any objection to the filing notice including instructions 
to file comments directly on the Department of Public Service website. 

g. CC 36(b): Please clarify whether the use of the word “parties” in the first 
sentence refers to all statutory parties in addition to those listed on the party 
list, as applicable.  In addition, please identify any objection to providing 
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instructions to file comments directly on the Department of Public Service 
website. 

h. CC 44(a)(1): Please confirm that the term “parties” includes statutory 
parties, not solely those persons and entities identified on the party list. 

i. CC 52: Please clarify whether the “as built” drawings will be provided to DPS 
Staff or whether the documents will be filed with the Secretary. 

j. CC 115: Please clarify that the information described in the first sentence 
will be provided in the EM&CP filed with the Secretary and not separately 
provided to DPS Staff and NYSDEC. 
 


