
STATE OF NEW YORK 
DEPARTMENT OF PUBLIC SERVICE 

OFFICE OF RENEWABLE ENERGY SITING 
AND ELECTRIC TRANSMISSION 

 

MATTER 24-03041 – Application of HECATE ENERGY COLUMBIA COUNTY 
1, LLC, for a Major Renewable Energy Facility Siting Permit 
Pursuant to Article VIII of the New York State Public Service 
Law to Develop, Design, Construct, Operate, Maintain, and 
Decommission a 42-Megawatt (MW) Solar Energy Facility Known as 
the Shepherd’s Run Solar Farm Located in the TOWN OF COPAKE, 
COLUMBIA COUNTY. 

 

Affirmation of Service 

 

 Dakin D. Lecakes, an attorney admitted to practice in the 
State of New York, hereby affirms, under penalties of perjury 
pursuant 16 NYCRR 1100-8.5(a) and CPLR 2106, as follows: 

1. I am over eighteen years of age and am employed as 
Legal Advisor to ORES Executive Director, Office of General 
Counsel, New York State Department of Public Service.  

 
2. I am not a party in the above-captioned proceeding.  
 
3. On October 14, 2026, I served pursuant to 16 NYCRR 

1100-9.1(a): a copy of the final decision of the Interim 
Executive Director dated October 14, 2026; the summary and 
assessment of public comments dated October 13, 2026; the 
addendum summary and assessment of public comments dated October 
13, 2026; and transmittal emails, dated October 14, 2026, to the 
persons appearing on the party list for Document and Matter 
Management (DMM) Matter No. 24-03041 that have consented to 
electronic service, by emailing a copy to the email addresses on 
record for this matter.  A true and accurate copy of the party 
list appearing on DMM for this matter is attached to this 
affirmation as Attachment A.   

 
4. A true and accurate copy of the email serving the 

final decision is attached to this affirmation as Attachment B. 
 



5. A true and accurate copy of the email serving the 
summary and assessment of public comments and the addendum 
summary and assessment of public comments is attached to this 
affirmation as Attachment C. 

 

Dated:  October 22, 2026  

 

 

                             

Dakin D. Lecakes 
Legal Advisor to ORES Executive Director 
Office of General Counsel 
New York State Department of Public Service 
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Wisniewski, Benjamin
Wisniewski Law PLLC Town of Copake

1150 Crosspointe
Ln Ste 2
Webster, NY
14580-2995

bew@bewlawfirm.c
om
Ph: 585-364-1764

Yes Request

2
Traberman, Sara
Sensible Solar for Rural New York

Sensible Solar for Rural
New York

524 Copake Lake
Road Ext
craryville, NY
12521

saratraberman@gm
ail.com
Ph: 201-921-5443

Yes Request

3

Sullivan, Diane
SVP, Environmental & Permitting
Affairs
Hecate Energy

Hecate Energy
621 W. Randolph
Street
Chicago, IL 13078

dsullivan@hecatee
nergy.com Yes Request

4
Shaw, Noah
Partner
Foley Hoag LLP

Hecate Energy Columbia
County 1, LLC

1301 Avenue of
the Americas,
25th Floor
New York, NY
10019

ncshaw@foleyhoag
.com
Ph: 518-226-9602

Yes Request

5
Shallo, Scott
Attorney
Hudson Valley Law Partners, PLLC

Craryville Farms LLC 21 N. 7th St.
Hudson, NY 12534

sshallo@gsalawfirm
.com
Ph: 518-828-5400

Yes Request

6

Sacks, William
Associate Counsel
New York State Department of
Health

New York State
Department of Health

2468 Corning
Tower
Albany, NY 12237

william.sacks@heal
th.ny.gov Yes Request

7
Primeau, Kris
New York State Office of
Renewable Energy Siting

New York State Office of
Renewable Energy Siting

1220 Washington
Avenue
Albany, NY 12226

kris.primeau@dps.n
y.gov
Ph: 518-473-4543

Yes Request

8

Poulos, Mikaela
Environmental Analyst
New York State Department of
Environmental Conservation

New York State
Department of
Environmental
Conservation

625 Broadway
Albany, NY 12233
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c.ny.gov Yes Request
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Pearce, Casey
Environmental Scientist
TRC
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County 1, LLC

239 Main Street
SUITE 301
Dickson City, PA
18519

cpearce@trccompa
nies.com
Ph: 716-783-2843

Request

10

Moran, Sean
Researcher
New York State Laborers'
Organizing Fund

New York State Laborers'
Organizing Fund

668 Wemple Road
Glenmont, NY
12077
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Ph: 518-937-0733
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Show  entries Showing 1 to 10 of 22 entries Previous 1 2 3 Next
10

AgenciesApp DirectoryCountiesEventsProgramsServices

10/21/26, 11:09 AM NYSDPS-DMM: Matter Master

https://documents.dps.ny.gov/public/MatterManagement/CaseMaster.aspx?MatterSeq=85385&MNO=24-03041 2/2

mailto:cpearce@trccompanies.com
mailto:cpearce@trccompanies.com
mailto:nyslofenergy@gmail.com
mailto:nyslofenergy@gmail.com
https://www.ny.gov/agencies
https://www.ny.gov/mobileapps
https://www.ny.gov/counties
https://www.ny.gov/events
https://www.ny.gov/programs
https://www.ny.gov/services


Generate Labels (2" * 4.25") Send Mail Post Comments Subscribe To Service List Request For Party Status

-  Matter Master: 24-03041

Matter Number: 24-03041 Case Number:

Industry Affected: Facility Gen. Company/Organization: 



Hecate Energy Columbia County 1,
LLC

Matter Type: Petition Matter Subtype: Article VIII Permit

Title of Matter/Case: 



Application of HECATE ENERGY 
COLUMBIA COUNTY 1, LLC for a Major 
Renewable Energy Facility Siting 
Expand

Related Matter/Case No:

Assigned Judge: MacKillop-Soller, Dawn; Leary, Maureen

An official website of New York State.
Here's how you know

Department of Public Service

Search:

Show  entries

Showing 11 to 20 of 22 entries Previous 1 2 3 Next

Sr.No. Name of Person/Title/Company Representing Company Mailing Address Email/Phone/Fax
Consent to Party

Electronic Service
View Requ

11
McCarthy, Patrick
Sr. Director Environmental &
Permitting

Hecate Energy Columbia
County 1, LLC

621 W Randolph
St
Chicago, IL 60661

pmccarthy@hecate
energy.com

Yes Request

12 Main, Sarah
Foley Hoag LLP

Hecate Energy Columbia
County 1, LLC

1301 Avenue of
the Americas,
25th Floor
New York, NY
10019

smain@foleyhoag.c
om
Ph: 212-812-0309

Yes Request
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Loniewski, William
Council Representative
NASRCC

NASRCC

52 Stone Castle
Rd
Rock Tavern, NY
12575

cloniewski@nasrcc.
org
Ph: 845-923-2624

Yes Request
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Levine, Matthew
Senior Director
Hecate Energy

Hecate Energy Columbia
County 1, LLC

621 W Randolph
St
Chicago, IL 60661

mlevine@hecateen
ergy.com
Ph: 518-810-4703

Yes Request
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Iorizzo , Francis
Council Representative
NASRCC

NASRCC
6920 Princeton Ct
Syracuse , NY
13212

Tiorizzo@nasrcc.or
g
Ph: 315-559-8490

Yes Request

16
Hill , Edwin
Business Development

500 Cherrington
Pkwy, Suite 325
Coraopolis, PA
15108

ehill_jr@ibew.org
Ph: 412-269-4963 Yes Request

17 Feeney, Thomas Birch Hill Road Neighbors
Association

70 Birch Hill Rd
Craryville, NY
12521

tvfeeney@gmail.co
m
Ph: 917-575-5650

Yes Request

18
Dunckel , Mark
New York State Department of
Environmental Conservation

New York State
Department of
Environmental
Conservation

625 Broadway,
14th Floor
Albany, NY 12233

mark.dunckel@dec.
ny.gov Yes Request

19 Crounse, Sita
Associate Attorney

New York State
Department of

625 Broadway,
14th Floor

sita.crounse@dec.n
y.gov

Yes Request
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Assistant Counsel
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Partner
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From: Lecakes, Dakin (DPS)
To: bew@bewlawfirm.com; dsullivan@hecateenergy.com; Ed Hill Jr.; Thomas Iorizzo; Primeau, Kris (DPS); Dunckel,

Mark P (DEC); mlevine@hecateenergy.com; mcrough@sidley.com; Clemente, Meghan (DPS); Poulos, Mikaela A
(DEC); ncshaw@foleyhoag.com; pmccarthy@hecateenergy.com; saratraberman@gmail.com;
smain@foleyhoag.com; sshallo@gsalawfirm.com; nyslofenergy@gmail.com; Crounse, Sita X (DEC);
tbakner@woh.com; tvfeeney@gmail.com; Sacks, William G (HEALTH); cloniewski@nasrcc.org

Cc: Zehr, Jason (DPS); Costello, James A (DPS); McClymonds, James (DPS); MacKillop-Soller, Dawn (DPS); Leary,
Maureen (DPS); Quinn, Samantha (DPS); Price, Taylor (DPS); Grant, Carensa (DPS); Lawson, Halimah (DPS)

Subject: Hecate Energy Columbia County 1, LLC - Matter 24-03041
Date: Wednesday, October 14, 2026 4:31:50 PM
Attachments: Sheperds Run - ORES Interim Executive Director Final Decision.pdf

Attached for service, please find the final Decision of the Interim Executive Director in
the above referenced matter.

 
Dakin Lecakes
Deputy Counsel - Rates, Policy & Special Projects
Legal Advisor to ORES Executive Director
Office of General Counsel
(he/him/his)
 
Department of Public Service
295 Main Street, Room 1050, Buffalo, NY 14203
t (716) 847-3231 | f (716) 847-3426
dakin.lecakes@dps.ny.gov
 
www.dps.ny.gov
 

mailto:Dakin.Lecakes@dps.ny.gov
mailto:bew@bewlawfirm.com
mailto:dsullivan@hecateenergy.com
mailto:/o=ExchangeLabs/ou=Exchange Administrative Group (FYDIBOHF23SPDLT)/cn=Recipients/cn=e60c36f659894eb99b5ce8e6f49eacca-6f6b4801-2c
mailto:/o=ExchangeLabs/ou=Exchange Administrative Group (FYDIBOHF23SPDLT)/cn=Recipients/cn=1f206452020c47aa80b000b644e4549d-dcfe4626-2a
mailto:Kris.Primeau@dps.ny.gov
mailto:Mark.Dunckel@dec.ny.gov
mailto:Mark.Dunckel@dec.ny.gov
mailto:mlevine@hecateenergy.com
mailto:mcrough@sidley.com
mailto:Meghan.Clemente@dps.ny.gov
mailto:mikaela.poulos@dec.ny.gov
mailto:mikaela.poulos@dec.ny.gov
mailto:ncshaw@foleyhoag.com
mailto:pmccarthy@hecateenergy.com
mailto:saratraberman@gmail.com
mailto:smain@foleyhoag.com
mailto:sshallo@gsalawfirm.com
mailto:nyslofenergy@gmail.com
mailto:sita.crounse@dec.ny.gov
mailto:tbakner@woh.com
mailto:tvfeeney@gmail.com
mailto:William.Sacks@health.ny.gov
mailto:cloniewski@nasrcc.org
mailto:Jason.Zehr@dps.ny.gov
mailto:James.Costello@dps.ny.gov
mailto:James.McClymonds@dps.ny.gov
mailto:Dawn.MacKillop-Soller@dps.ny.gov
mailto:maureen.leary@dps.ny.gov
mailto:maureen.leary@dps.ny.gov
mailto:Samantha.Quinn@dps.ny.gov
mailto:Taylor.Price@dps.ny.gov
mailto:Carensa.Grant@dps.ny.gov
mailto:Halimah.Lawson@dps.ny.gov
mailto:dakin.lecakes@dps.ny.gov
http://intr/intra/IntrWebDPS.nsf/All/www.dps.ny.gov



STATE OF NEW YORK 
DEPARTMENT OF PUBLIC SERVICE 


OFFICE OF RENEWABLE ENERGY SITING 
AND ELECTRIC TRANSMISSION 


 


 


 


ORES DMM Matter Number 24-03041 – Application of HECATE ENERGY 
COLUMBIA COUNTY 1, LLC,, for a Major Renewable Energy Facility 
Permit Pursuant to Article VIII of the New York State Public 
Service Law to Develop, Design, Construct, Operate, Maintain, 
and Decommission a 42-Megawatt (MW) Solar/Wind Energy Facility 
Located in the Town of COPAKE, COLUMBIA COUNTY. 


 
 
 


FINAL DECISION OF THE INTERIM EXECUTIVE DIRECTOR 
 


(Issued October 14, 2026) 
 
 


JASON ZEHR, Interim Executive Director: 


I. Introduction 


This Final Decision of the Interim Executive Director 


for the Office of Renewable Energy Siting and Electric 


Transmission (ORES or the Office) denies the application of 


Hecate Energy Columbia County 1, LLC, (Applicant) for a permit 


to develop, design, construct, operate, maintain, and 


decommission a 42-Megawatt (MW) Major Renewable Energy Facility 


pursuant to Article VIII of the New York State Public Service 


Law (PSL).  While this ruling adopts the ultimate recommendation 


of the Hearing Report and Recommended Decision (Hearing Report) 


of the presiding Administrative Law Judges (ALJs), it departs 


from the Hearing Report’s subordinate analysis on certain topics 


as discussed below.  


 


II. Background and Proceedings 
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A full recitation of the factual and procedural 


background of this proceeding may be found in the combined 


recitations of the ALJs’ ruling on issues and party status 


(Issues Ruling) and the ALJs’ Hearing Report and, therefore, 


will not be repeated here.  The facts and procedural posture 


relevant to this final decision are as follows.  On considering 


appeals from the Applicant and Town of Copake (Town) of the 


ALJs’ Issues Ruling, I issued an Interim Decision of the Interim 


Executive Director (Interim Decision).   


In the Interim Decision, I remanded the matter for an 


adjudicatory hearing.  I directed the remand having determined 


from the appeals that the Issues Ruling identified factual 


disputes that, if left unaddressed, demonstrated evidentiary 


gaps in the record preventing issuance of an Article VIII 


permit.  My decision required that the hearing develop the 


record on the project’s compliance with Town of Copake Code 


Chapter 135 (Chapter 135) concerning development in special 


flood hazard areas.1  I explained in the Interim Decision that 


without an affirmative determination of State and Local Law 


compliance, and absent the project’s demonstration that 


 


1  Noting that the ALJs had included additional site-specific 
conditions that had not previously been the subject of public 
comment, I also directed in the Interim Decision that the 
revised draft permit including those conditions be issued for 
public comment.  See Hearing Report at 23-24.  As this final 
decision denies the requested permit, issues regarding the 
inclusion of the site-specific conditions are moot.  Notably, 
however, the procedural direction provided in the Interim 
Decision remains that where new site-specific conditions are 
under consideration during the issues phase, the proposed 
revisions should be subjected to a public comment process.       
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significant adverse environmental impacts had been avoided or 


minimized to the maximum extent practicable, a permit could not 


be issued. 


After accepting the parties’ prehearing evidentiary 


submissions, on September 14, 2026, the ALJs held an 


adjudicatory hearing at the Town of Copake Town Hall.  The 


parties submitted post-hearing briefs on September 21, 2026, and 


the ALJs issued their Hearing Report on October 5.  The 


Applicant, Town, ORES, and DEC submitted comments on the Hearing 


Report on October 13, 2026.  


 


III. Hearing Report 
In their Hearing Report, the ALJs found that the 


record in this proceeding remained deficient as to the impacts 


to jurisdictional wetlands and compliance with the Town’s 


floodplain protection law, Chapter 135.  As to the wetlands 


application materials and jurisdictional determination, the ALJs 


found that the jurisdictional determination inadequately 


catalogued the scope and number of Department of Environmental 


Conservation (DEC) jurisdictional wetlands.  Most relevant, the 


ALJs found that the absence of any record evidence on the number 


of and size of omitted wetlands precluded a finding that the 


project’s environmental impacts have been avoided or minimized 


to the maximum extent practicable2 or that the proposed project 


will be in compliance with applicable state and local laws and 


regulations.3         


 


2  See PSL § 138(1)(b). 


3  PSL § 142(5). 
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As for Chapter 135, the ALJs confirmed their previous 


recommendation that the Town is correctly vested with the 


authority to implement Chapter 135 to maintain its eligibility 


in the National Flood Insurance Program (NFIP) as mandated by 


Environmental Conservation Law Article 36.4  In making their 


recommendation, the ALJs determined that the post-hearing record 


lacks sufficient technical information to enable a finding that 


the project will comply with Chapter 135, particularly as to 


project components located within the Federal Emergency 


Management Area (FEMA) Zone A special flood hazard area.5  The 


ALJs found that there was no evidence in the existing record 


regarding the Applicant’s ability to demonstrate compliance with 


Chapter 135 and that, given the determination in the Interim 


Decision that a post-permit issuance compliance determination 


was legally unsupportable, the permit could be denied on this 


independent ground despite the permit’s inclusion of condition 


3(b)(1) mandating that the Applicant comply with the local law.6    


 


IV. Standards of Review 


a. Determining Issues for Adjudication 
To issue a permit, the Office must make a finding that 


the proposed project, together with any applicable provisions of 


 


4  Hearing Report at 57–58.  See DMM Item No. 268, Affirmation 
of Scott Crisafulli. 


5  Hearing Report at 58–61.  


6  Hearing Report at 61–70 (discussing record defects on issues 
related to a showing of compliance with Chapter 135). 
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the uniform standards and conditions (USCs), necessary site-


specific conditions, and applicable compliance filings: 


1)  complies with Public Service Law article VIII (Article 


VIII) and applicable provisions of the Office’s 


regulations at 16 NYCRR part 1100 (Part 1100); 


2)  complies with substantive provisions of applicable 


State laws and regulations; 


3)  complies with substantive provisions of applicable 


local laws and ordinances, except those provisions the 


Office has elected not to apply based on a finding 


that they are unreasonably burdensome in view of the 


Climate Leadership and Community Protection Act 


(CLCPA) targets and the environmental benefits of the 


facility; 


4)  avoids, minimizes, or mitigates to the maximum extent 


practicable potential significant adverse 


environmental impacts of the facility; and 


5)  achieves a net conservation benefit with respect to 


any impacted threatened or endangered species. 


In making the required finding, the Office is directed to 


consider the CLCPA targets and environmental benefits of the 


proposed major renewable energy facility.7 


 


7  See ORES DMM Matter No. 23-02972, Matter of ConnectGen 
Montgomery County, LLC, Decision of the Executive Director, 
Jan. 27, 2026, at 9-10 (Mill Point Solar I); ORES DMM Matter 
No. 21-02104, Matter of Bear Ridge Solar, LLC, Decision of 
the Executive Director, July 31, 2023, at 9-10; ORES DMM 
Matter No. 21-02480, Matter of Horseshoe Solar Energy, LLC, 
Decision of the Executive Director, Dec. 9, 2022, at 8, 
citing ORES DMM Matter No. 21-00026, Matter of Heritage Wind, 
LLC, Decision of the Executive Director, Jan. 13, 2022, at 8-
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The Office’s regulations at 16 NYCRR subpart 1100-8 


which became effective on July 17, 2024, provide for an issues 


determination process to define the scope of any disputes.  


Through the issues determination procedures, the ALJs determine 


whether any substantive and significant issues of fact related 


to the findings that the Office must make on an application 


require adjudication and, if not, resolve any legal issues 


related to the required findings.  Specifically, pursuant to 16 


NYCRR 1100-8.3(b)(2), the purpose of the issues determination 


procedure is: 


(i) to narrow or resolve disputed issues of fact 


without resort to taking testimony;  


(ii) to receive argument on whether disputed 


issues of fact that are not resolved meet the 


standards for adjudicable issues as set forth in 


subdivision (c) of 1100-8.3; 


(iii) to receive argument on whether party status 


should be granted to any party status petitioner; 


(iv) to determine whether legal issues exist 


whose resolution is not dependent on facts that are in 


substantial dispute and, if so, to receive argument on 


the merits of those issues; and 


(v) to decide any pending motions. 


The procedure under 16 NYCRR 1100-8.3(b) is a form of 


summary judgment.  The initial inquiry is whether a party 


 


9, citing Executive Law § 94-c(3)(b)-(d), (5)(e); see also 
Climate Leadership and Community Protection Act (CLCPA), L 
2019, ch 106, § 7. 
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challenging an application or draft permit is seeking to raise a 


substantive and significant factual issue requiring 


adjudication.  A party seeking to litigate a factual dispute 


must demonstrate the existence of a triable issue of fact 


through a sufficient offer of proof, usually through the proffer 


of expert evidence.8  If the ALJ determines that a party has 


raised a triable issue of fact requiring adjudication, the ALJ 


will define the issue as precisely as possible, set the matter 


down for an evidentiary hearing, and determine which parties are 


granted party status for the hearing.9 


If it is determined that no triable issues of fact 


requiring adjudication are presented, legal issues raised by the 


parties whose resolution is not dependent on facts that are in 


substantial dispute are reviewed.  Legal determinations made by 


ORES staff as reflected in the draft permit are examined for an 


error of law.10  Exercises of discretion and policy decisions 


made by ORES staff are reviewed for an abuse of discretion.11  


 


8  See 16 NYCRR 1100-8.4(c)(2)(ii); Mill Point Solar I, Decision 
at 11; Bear Ridge Solar, Decision at 13-14; Horseshoe Solar, 
Decision at 11-12; ORES DMM Matter No. 21-01108, Matter of 
Hecate Energy Cider Solar LLC, Decision of the Executive 
Director, July 25, 2022, at 8; ORES DMM Matter No. 21-00026, 
Matter of Heritage Wind, LLC, Interim Decision of the 
Executive Director, Sept. 27, 2021, at 5. 


9  See 16 NYCRR 1100-8.3(b)(5)(i), (ii). 


10  See Mill Point Solar I, Decision at 12; Cider Solar, Decision 
at 8; Heritage Wind, Interim Decision at 5-6, citing Matter 
of Incorporated Vil. of Lynbrook v New York State Pub. Empl. 
Relations Bd., 48 NY2d 398, 404-405 (1979). 


11  See Mill Point Solar I, Decision 12; Cider Solar, Decision at 
8; Heritage Wind, Interim Decision at 6, citing Matter of 
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With respect to a factual issue sought to be raised by 


a potential party, the issue is adjudicable if it is both 


substantive and significant.12  An issue is substantive if there 


is sufficient doubt about the applicant’s ability to meet 


statutory or regulatory criteria applicable to the project, such 


that a reasonable person would require further inquiry.13  An 


issue is significant if it has the potential to result in the 


denial of a permit, a major modification to the proposed 


project, or the imposition of significant permit conditions in 


addition to those proposed in the draft permit, including 


uniform standards and conditions.14 


To participate as a party in any adjudication under 16 


NYCRR subpart 1100-8, the potential party seeking full party 


status must file a petition in writing that, among other things, 


identifies an issue for adjudication that meets the criteria of 


16 NYCRR 1100-8.3(c), and presents an offer of proof specifying 


the party’s witnesses, the nature of the evidence the person 


expects to present, and the grounds upon which the assertion is 


made with respect to that issue.15  Where ORES staff has reviewed 


an application and finds that a component of the applicant’s 


 


Peckham v Calogero, 12 NY3d 424, 430-431 (2009); Matter of 
Pell v Board of Educ. of Union Free School Dist. No. 1 of 
Towns of Scarsdale & Mamaroneck, Westchester County, 34 NY2d 
222, 231 (1974). 


12  See 16 NYCRR 1100-8.3(c)(1)(iv). 


13  See 16 NYCRR 1100-8.3(c)(2). 


14  See 16 NYCRR 1100-8.3(c)(3). 


15  See 16 NYCRR 1100-8.4(c)(2)(ii). 
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project, as proposed or as conditioned by the draft permit, 


conforms to all applicable requirements of statute and 


regulation, the burden of persuasion is on the potential party 


proposing any issue related to that component to demonstrate 


that it is both substantive and significant.16  To raise a fact 


issue for adjudication, a potential party must allege facts that 


are either (i) contrary to what is in the application materials 


or draft permit, (ii) demonstrate an omission in the application 


or draft permit, or (iii) show that defective information was 


used in the application or draft permit.17 


To carry its burden of persuasion, a potential party 


need make its offer of proof through a qualified expert.18  


 


16  See 16 NYCRR 1100-8.3(c)(4); Mill Point Solar I, Decision at 
13; Cider Solar, Decision at 27-28. 


17  See Mill Point Solar I, Decision at 13; Bear Ridge Solar, 
Decision at 13-14; Horseshoe Solar, Decision at 11-12; Cider 
Solar, Decision at 10.  At the issues determination stage of 
the proceeding, the applicable standard is similar to the 
standard on a CPLR 3212 motion for summary judgment – the 
party with the burden of persuasion must present an offer of 
proof “sufficient” to raise a triable issue of fact requiring 
adjudication.  See ORES DMM Matter No. 21-00976, Matter of 
Homer Solar Energy Center, LLC, Decision of the Executive 
Director, Jan. 9. 2023, at 8 n 23 (citing Matter of Terry 
Hill South Field, First Interim Decision of the Commissioner, 
Dec. 21, 2004, at 9-10 [NYSDEC]; Winegrad v New York Univ. 
Med. Ctr., 64 NY2d 851, 853 [1985]; CPLR 3212[b]).  See also 
Heritage Wind, Interim Decision at 8 (administrative 
decisions by DEC interpreting the corollary provisions of 6 
NYCRR part 624 provide persuasive authority for the 
interpretation of 19 NYCRR former subpart 900-8, now 16 NYCRR 
subpart 1100-8). 


18  See 16 NYCRR 1100-8.4(c)(2)(ii). 
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Importantly, in determining whether a potential party has 


demonstrated an issue is substantive and significant, the 


party’s offer of proof is evaluated in light of the application 


and related documents, the standards and conditions, or permit, 


the content of any petitions for party status, the record of the 


issues determination procedure, and any subsequent written or 


oral arguments authorized by the ALJ.19  Any assertions a 


potential party makes in its offer of proof must have a factual 


or scientific foundation.  Speculation, expressions of concern, 


general criticisms, or conclusory statements are insufficient to 


raise an adjudicable issue.  Moreover, the qualifications of the 


expert witness that a petitioner identifies may also be 


examined, including the proposed expert’s background and 


expertise with respect to the specific issue area concerned.  


Even where an offer of proof is supported by a factual or 


scientific foundation, it may be rebutted by the application, 


the draft permit and proposed conditions, ORES staff’s analysis, 


or the record of the issues determination procedure, among other 


relevant materials and submissions.  Where staff has expertise 


in an area, its evaluation of the application and supporting 


documentation is important in determining the adjudicability of 


an issue.20 


 


19  See 16 NYCRR 1100-8.3(c)(2). 


20  See Mill Point Solar I, Decision at 14-15; Bear Ridge Solar, 
Decision at 14-15; Horseshoe Solar, Decision at 12-13; Cider 
Solar, Decision at 11; Heritage Wind, Interim Decision at 8-9 
(citing Matter of Roseton Generating LLC, Decision of the 
Commissioner, March 29, 2019, at 11-12 [NYSDEC]); see also 
Matter of Crossroads Ventures, LLC, Interim Decision of the 
Deputy Commissioner, Dec. 29, 2006, at 5-10 (NYSDEC). 
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Finally, in addition to issues raised by an applicant 


or other potential party, public comments, including comments 


provided by a municipality, on a draft permit condition 


published by the Office may also identify an adjudicable issue 


provided those comments meet the substantive and significant 


standard for adjudication.21 


B. Review on Appeal 
The issues determination procedure results in a ruling 


by the ALJ that: (i) determines which factual issues satisfy the 


requirements for being adjudicable issues as set forth in 16 


NYCRR 1100-8.3(c), and defines those issues as precisely as 


possible; (ii) determines which persons will be granted party 


status; (iii) rules on the merits of any legal issue where 


ruling does not depend on the resolution of disputed issues of 


fact; (iv) decides any pending motions to the extent 


practicable; and (v) summarizes comments received on the 


application and draft permit conditions or intent to deny.22  On 


administrative appeal from an issues ruling, the Executive 


Director reviews the ruling for any errors of law or fact, or 


abuses of discretion by the ALJs.  However, the Executive 


Director may review the record of the issues determination 


procedure, including the public comments filed, to determine 


that all adjudicable issues have been identified, and to offer 


guidance on legal and policy issues to optimize the permitting 


 


21  See 16 NYCRR 1100-8.3(c)(1)(ii). 


22  See 16 NYCRR 1100-8.3(b)(5). 
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process and focus any hearing, if such is warranted.23  The 


foregoing standards continue to apply to this decision as this 


matter remains on appeal from the issues determination process 


as the record exists supplemented by the hearing on remand. 


 


V. Discussion 


In today’s ruling I address two separate issues: (1) 


floodplain and community protection and Local Law Chapter 135 


and (2) identification of and protection of wetland resources.  


My analysis on each of these separate issues leads me to 


conclude that I am not able to affirmatively certify and 


determine that the project application satisfies the criteria 


for a permit under PSL Article VIII.   


 


a. Chapter 135 and Floodplain 
The Hearing Report confirms the recommendation first 


made in the Issues Ruling that Chapter 135 is not preempted by 


Article VIII.  Additionally, the Hearing Report notes that 


insomuch as Chapter 135 was enacted as part of an integrated 


federal, State, and local statutory scheme for the protection of 


public health, safety and economic interests it is not 


implemented by the Office and cannot be waived.24    


 


23  See Mill Point Solar I, Decision at 16; Bear Ridge Solar, 
Decision at 16; Horseshoe Solar, Decision at 14; Cider Solar, 
Decision at 12-13; Heritage Wind, Interim Decision at 9-10, 
citing Matter of Crossroads Ventures, Interim Decision at 10-
11. 


24  Hearing Report at 54. 
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During the September 2026 hearing process, DEC 


provided evidence as to its understanding and treatment of the 


NFI Program and its relation to Environmental Conservation Law 


(ECL) Article 36.25  ECL Article 36 requires all local 


governments with land use jurisdiction over areas of special 


flood hazard to comply with the requirements of the NFI Program.  


As the Hearing Report affirmatively recounts, DEC’s position is 


that ECL Article 36 grants the Town exclusive authority to 


determine compliance with Chapter 135, which was enacted to 


implement the NFI Program, preserve the Town’s eligibility for 


participation, and protect the community.26  DEC also testified 


that a local government’s failure to adopt and enforce 


provisions implementing the NFI Program could jeopardize its 


ability to obtain flood insurance through the Federal-subsidized 


NFI Program.27   


I concur with DEC’s position and adopt a similar 


position pursuant to the requirements of the PSL.28  Chapter 135 


is a local law pursuant to a legislative requirement in ECL 


Article 36 that the local government take action to ensure its 


ability to participate in the NFI Program.  Chapter 135 contains 


substantive requirements regardless of any procedural 


requirements Article VIII may preempt.  The Applicant contends 


in its comments on the Hearing Report that the finding that the 


 


25  Hearing Report at 56-57. 


26  Hearing Report at 57. 


27  Hearing Report at 57. 


28  See PSL §§136, 144. 
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Town is solely responsible for determining compliance with 


Chapter 135 should end the analysis.  Article VIII, however, 


does not distinguish its required finding of local law 


compliance based on enforcement jurisdiction once a project is 


under construction and operation.  Rather, ORES has an 


obligation under Article VIII to determine the Applicant’s 


ability to comply with the substantive standards of Chapter 135 


and make an affirmative finding of such in any permit issued 


pursuant to Article VIII.29  My finding here is that the record 


in this proceeding has not demonstrated the Applicant’s ability 


to comply.   


Given the significant gaps in the evidentiary record 


resulting from the Applicant’s submissions in this proceeding, I 


also cannot make the finding that the project is able to comply 


with the substantive requirements of Chapter 135.30  In summary, 


the evidence required to demonstrate compliance is absent in the 


topic areas of identifying base flood elevations, establishing 


the reliability of inputs for the Applicant’s hydrology 


modeling, the ability of facility components to avoid being 


inundated by flooding, the reliability of the design and 


operation of measures intended to control panel operation during 


a flood event, and the avoidance of siting of facility 


components near or within a floodway. 


Having reviewed the record and application materials, 


I adopt the Hearing Report’s evidentiary findings and 


conclusions on this topic.  As such, and based on the record in 


 


29  PSL §142(5). 


30  See Hearing Report at 58-71. 
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this proceeding, I find that the proposed project fails to 


demonstrate the project’s ability to comply with the substantive 


requirements of Chapter 135. 


Having addressed the floodplain issue, I now turn to 


the second and separate issue: the sufficiency of the record 


concerning the identification and protection of wetland 


resources. 


 


b. Wetlands 
The Hearing Report contains a comprehensive 


examination of the wetlands impact analysis for the proposed 


project.  In their Issues Ruling, the ALJ’s determined that ORES 


improperly relied on a Jurisdictional Determination31 the Office 


had provided to the Applicant in connection with a previously 


dismissed application for a similar proposed project, referred 


to hereafter as Shepherd’s Run I.32  In the Hearing Report, the 


ALJs comprehensively detail the events leading from the initial 


collection of data underlying the Applicant’s Shepherd’s Run I 


wetlands application materials up to and including the testimony 


and exhibits submitted during the hearing on remand in this 


present matter.  


The record demonstrates that the Applicant engaged 


technical experts to provide a wetlands mapping and area 


analysis in preparing a Wetlands Delineation Report for its 


 


31  See 16 NYCRR 1100-1.3(e). 


32  See DMM Matter No. 21-02553, Matter of Hecate Energy Columbia 
County 1 LLC, Decision of the Executive Director, February 6, 
2024. 
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Shepherd’s Run I filing.  The Applicant’s experts first visited 


the project site in September 2019 and again in July 2020.  


After those site visits, the Applicant’s experts prepared an 


initial draft of Shepherd’s Run I’s Wetlands Delineation Report 


which was subsequently amended in April 2021 to add an 


additional 0.17 acre of Federally regulated wetland.33 


In December 2021, the Office issued a wetlands 


jurisdictional determination for Shepherd’s Run I.34  By decision 


of the Executive Director, Shepherd’s Run I was dismissed in 


February 2024.35  A part of its pre-application submissions for 


the proposed project under review in this proceeding, the 


Applicant filed two Wetland Delineation Reports used in 


Shepherd’s Run I, dated May 2021 and January 2023.36  In April 


2024, the Office issued its second Wetlands Jurisdictional 


Determination in this proceeding (April 2024 Wetlands JD).37  The 


April 2024 Wetlands JD acknowledges that it is based on the 


Applicant-provided January 2023 Wetland Delineation Report and 


“associated photographs and GIS shapefiles.”    


 


33  See Hearing Report at 29. 


34  See ORES DMM Matter No. 21-02553, DMM Item No. 40, Shepherd’s 
Run I, December 20, 2021 Jurisdictional Determination. 


35  See n.32 supra.  The Executive Director’s dismissal, which 
was expressly stated to be without prejudice to file an 
amended project proposal, was based on reasons not relevant 
to the present discussion.  


36  DMM Item No. 3. 


37  DMM Item No. 21. 
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In December 2024, Applicant formally filed its 


application including Application Exhibit 14 pertaining to 


Wetlands.38  Application Exhibit 14 details, among other things, 


the Applicant’s delineation survey report process and the 


wetlands that the Applicant identified through the survey 


process.39  Application Exhibit 14 also explains the Applicant’s 


project designs and considerations used to avoid and minimize 


project impacts to the identified wetlands.40  Application 


Exhibit 14 concludes with the Applicant’s proposed restoration 


and mitigation plan.41   


The Hearing Report, in considering the evidentiary 


record, finds that errors were committed by the Applicant in 


surveying the project area and compiling the wetland delineation 


reports and by ORES in issuing the April 2024 Wetlands JD.42  The 


Hearing Report finds that the Applicant, as reflected by the 


application exhibits, improperly proposed to place or construct 


project components in jurisdictional wetlands and that such 


siting is not compliant with ORES and DEC regulations that 


protect Class I wetlands.43   


The Hearing Report also determines that wetlands that 


do not meet the jurisdictional size threshold may, if they 


 


38  DMM Item No. 32. 


39  Application Exhibit 14 at 1–4. 


40  Application Exhibit 14 at 6–14. 


41  Application Exhibit 14 at 17–18. 


42  Hearing Report at 28–38. 


43  Hearing Report at 39–40. 
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satisfy certain criteria, be deemed of “unusual importance,” 


entitling those wetlands to protection.44  The Hearing Report 


notes that some unspecified number of wetlands qualify as being 


of unusual importance but are absent from the Applicant’s 


submissions and therefore are also absent from the Office’s 


April 2024 Wetlands JD.45  I agree with the Hearing Report’s 


conclusion that the site conditions in this proceeding should 


have had more information regarding wetlands of unusual 


importance.  In fact, I remanded this case, in part, for a 


hearing specifically to gather evidence on the existence of, and 


the potential environmental impacts to, such wetlands prior to 


any permit issuance.46  Without such information being presented 


at the hearing, the Applicant has failed to carry its burden of 


proof as expressly explained in the Interim Decision.47  As such, 


the Applicant should have undertaken an analysis of wetlands of 


unusual importance in the area if only to submit that the 


existence of such wetlands was immaterial to the adverse 


environmental impacts conclusion such that the draft permit 


conditions avoided and minimized those impacts to the maximum 


extent practicable.48 


 


44  Hearing Report at 40–42 (citing ECL 24-0105(7)(a)-(k) 
(effective April 9, 2022)). 


45  Hearing Report at 42–44.  


46  Interim Decision at 14–15. 


47  Interim Decision at 12–13 (citing 16 NYCRR 1100-8.8(b)). 


48  See Hearing Report at 45. 
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As an initial matter, I find and conclude that the 


record in this proceeding is not clear as to the full extent of 


wetland resources in the project area.  This lack of clarity 


precludes an affirmative finding that the project would avoid or 


minimize environmental impacts to the maximum extent 


practicable.  With that ultimate conclusion concerning the 


record on wetland resources and impacts, I provide additional 


observations on the other issues raised in the issues 


determination phase, as well as the hearing on remand and the 


Hearing Report. 


DEC’s comments on the Hearing Report indicate that at 


the time DEC prepared the December 2021 Wetlands JD, ECL Article 


24 did not define wetlands of unusual importance as 


jurisdictional.  Thereafter, in 2022, Article 24 was amended to 


define wetlands of unusual importance.49  As amended, ECL §24-


0107 defines “freshwater wetlands” as including waters of the 


state that if “less than twelve and four-tenths acres in size, 


are of unusual importance,” so long as they contain any or all 


identifying characteristics specified in that statute.50  


 


49  L. 2022, ch. 58, Part QQ, section 2 (April 9, 2022) (amending 
provisions of ECL Article 24); see also id., section 1 
revising ECL § 24-0105 (statements of public policy). 


50  ECL §24-0107(1)(a).  Such defining characteristics include 
lands and submerged lands with wetlands trees; wetlands 
shrubs; emergent vegetation; rooting, float-leaved 
vegetation; free-floating vegetation; wet meadow vegetation; 
bog mat vegetation; submergent vegetation; lands and 
submerged lands containing remnants of any vegetation that is 
not aquatic or semi-aquatic that has died because of wet 
conditions over a sufficiently long period; lands and waters 
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Additionally, the 2022 amendments to ECL §24-0107(9)(a)-(k) 


specifically defined the term “unusual importance” as those 


freshwater wetlands containing eleven characteristics, among 


which include wetlands that are located within a watershed that 


has experienced, or can be expected to experience, significant 


severe storm flooding events; is located in FEMA designated 


floodway; was previously defined as a wetland of unusual local 


importance; or otherwise has wetlands functions of local or 


regional importance.51  Although DEC did not issue regulations on 


the amended Article 24 until January 2025, DEC’s comments 


indicate that the 2022 amendments intended and worked to provide 


clarity on the importance and functionality of wetlands that did 


not meet size requirements prior to the amendments to be mapped 


but that should be considered important contributors to the 


wetlands ecology of the state.  The defining characteristics of 


wetlands of unusual importance were included in the statute 


prior to submittal of the application in this proceeding.  


Notwithstanding the amendments, the application materials 


provided to ORES do not include any discussion of the amended 


definition or indicate that a further on-site review had been 


completed despite evidence that characteristics included in the 


new definition exist within the site.  For example, the section 


above discusses the proposed construction of project components 


in a recognized floodplain.52   


 


substantially enclosed by aquatic or semi-aquatic vegetation; 
and waters overlying statutorily defined areas.  


51  See ECL §24-0107(9)(a)-(k). 


52  In addition, testimony solicited at the hearing on remand 
indicates that the Applicant was, or should have been, aware 
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The Applicant's wetlands delineation report was 


submitted on February 27, 2024.  The report is dated May 2021 


and “Updated January 2023.”  Despite the indication that it was 


“updated,” in its discussion regarding DEC’s state regulated 


wetlands interest in ECL Article 24, no mention is made of the 


2022 amended definition of freshwater wetlands.  Instead, the 


delineation report merely notes that DEC’s regulations for 


Article 24 were promulgated in 16 NYCRR parts 663 and 664.53  DEC 


further notes that the regulations implementing the amendments 


were not issued until 2025.  Notwithstanding the Legislature’s 


public policy determination that additional wetland resources 


merited protection, no information appears in the wetlands 


delineation report to provide a basis for a finding that the 


project’s potential adverse impacts were considered with regard 


to the amended definition.  Because the Legislature had amended 


Article 24 between the December 2021 Wetlands JD and the time of 


application filing in this proceeding, the Applicant should have 


included some discussion of the of the impact of the ECL Article 


24 amendments, the State’s wetland policy, and the defining 


characteristics included in the amended statutes.54  Accordingly, 


 


that previously defined wetlands of unusual local importance 
existed at the project site irrespective of their existence 
on the DEC maps.  See Hearing Transcript at 363-367; see also 
L. 2022, ch. 58, Part QQ, section 1 (revising ECL § 24-0105).    


53  DMM Item No. 3 “Sheperd’s Run Solar Wetlands Delineation 
Report January 2023” at 3.  


54  See Comments of DEC, filed October 13, 2026, at 2.  Although 
ORES exercised professional judgment in reliance on the 
December 2021 Wetlands JD prepared by DEC and the 
representation in the application exhibits that site 
conditions had not substantively changed, I believe 
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DEC’s clarifying comments reinforce the determination on the 


particular facts of this proceeding that the record is 


incomplete with regard to wetlands impacts.  Thus, contrary to 


the Applicant’s charge that the Hearing Report recommends permit 


denial based on regulations not in effect at the time the 


application was filed,55 the application does not clearly address 


statutory changes that were in effect at the time of filing.  In 


any event, the Applicant’s failure to address the legislator’s 


policy change in law leaves in question whether all potential 


adverse environmental impacts have been identified and have been 


avoided or minimized to the maximum extent practicable 


consistent with Article VIII’s requirements.    


Given the foregoing, the evidentiary record currently 


before me in this proceeding is insufficient requiring permit 


denial, particularly when considered in addition to the Hearing 


Report’s identification of project components appearing in the 


Class I wetland and 100-foot adjacent area.56  Considering the 


foregoing, I am unable to determine the full extent of the 


potential adverse environmental impacts as required by Article 


VIII.    


 


additional guidance is necessary for similar circumstances. 
In a similar future situation, ORES best practice should be 
to conduct a site visit to determine whether changes in law 
may change the impacts analysis and whether more information 
is necessary.  


55  See Applicant’s Comments In Response to Hearing Report and 
Recommended Decision at 4-17. 


56   Hearing Report at 39–40. 
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Separate and apart from this conclusion, I also find 


it important here to further comment on certain related 


comments, findings, and discussions in the Hearing Report to 


provide guidance.  The Hearing Report notes that the Town’s 


expert was precluded by the Applicant from visiting the site for 


some period of time prior to the hearing, and then when the 


Town’s expert was allowed to visit, at best left it ambiguous as 


to the rights of the Town’s expert to test the area consistent 


with a normal wetlands analysis.57  Regardless of the reason for 


the confusion, the Applicant’s decisions and actions as reported 


are both inexplicable and unacceptable.  The avoidance and 


minimization of adverse environmental impacts to wetlands is 


specified by the Article VIII regulations applicable to this 


project review58 and was documented as an evidentiary concern in 


the Issues Ruling and Interim Decision based in large part on 


the Town’s proposed evidentiary submissions.59  As an entity 


granted full party status, the Town had a right to certain pre-


hearing disclosure and discovery and to petition the ALJs for 


additional permissions.60  The Hearing Report details that the 


ALJs granted the Town’s request for a pre-hearing site 


investigation to prepare its case-in-chief.61  That the Applicant 


did not immediately work to accommodate the judges’ ruling is 


 


57  See Hearing Report at 52–53. 


58  16 NYCRR 1100-1.3(e). 


59  Interim Decision at 12–15 (citing Issues Ruling at 142–145). 


60  16 NYCRR 1100-8.4(g) and 1100-8.6. 


61  Hearing Report at 52. 







 


 


- 24 - 


 


unacceptable, frustrates and undermines the administrative 


review process, and redounds to the detriment of the proposed 


project’s application. 


Based on the foregoing, the ALJs indicate that an 


adverse inference may be made that the project’s adverse 


environmental impacts to wetlands have not been avoided or 


minimized to the maximum extent practicable.62  Such an adverse 


inference is not necessary as I have already determined that the 


Applicant failed to meet its burden of proof to provide 


sufficient evidence regarding the full extent of the project 


site wetlands and the draft permit conditions avoidance and 


minimization of potential adverse impacts.  However, under the 


circumstances presented, an adverse inference is appropriate 


and, while not primary, provides further rationale for permit 


denial. 


Unlike the pre-hearing discovery and adverse inference 


issue, I am not persuaded by the Hearing Report’s conclusion and 


treatment regarding the Office’s issuance of the April 2024 


Wetlands JD.63  As an initial matter, the applicable regulations 


confirm that the applicant must prepare and submit information 


regarding wetlands delineation and the project’s potential 


impacts.64  Although the regulation requires the Applicant to 


consult with ORES and, as necessary, DEC, the burden of 


information production unequivocally falls on the Applicant.  


 


62  See Hearing Report at 52–53.  


63  See Hearing Report at 46 – 52. 


64  16 NYCRR 1100-1.3(e). 
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This assignment of responsibility recognizes that the Applicant 


shoulders the burden of proof on the evidentiary record 


supporting permit issuance and that it has an affirmative duty 


to provide true and accurate information to ORES in its 


application.65  As this decision demonstrates, the Applicant 


bears the risk that incorrect or incomplete information may 


result in an inadequate evidentiary record problem and a permit 


denial.  Accordingly, this assignment of obligation informs my 


review of the Office’s decision to issue the April 2024 Wetlands 


JD.  Given the foregoing, I disagree that the decision to adopt 


the bulk of the December 2021 Wetlands JD was in error.  The 


decision, at the time it was made and given the information 


available, was not unreasonable as a matter of law, nor was it 


an abuse of discretion.  The Hearing Report appears to assume or 


import an obligation in the Office for some type of independent 


active verification process.  Deciding the amount of and the 


process for verification is a matter of professional judgment 


and, by necessity, can only be measured at the time such 


decision was made and under the circumstances surrounding the 


decision, as well as the information available to it.  That the 


 


65  In addition to professional licensing considerations of the 
experts preparing application material, misrepresentations 
may be reflected in the character and fitness of an applicant 
seeking a permit and undermine the veracity and reliability 
of the entire application.  See Case 15=F-0327, Article 10 
Permitting - Galloo Island Wind LLC, Ruling Denying 
Maurer/Schneider Motion to Dismiss and Granting the Motion to 
Postpone Proceeding - ALJ Michael Caruso, concurring (issued 
October 26, 2018). 
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issue is defined by the exercise of professional judgment is 


supported by several reasons. 


As an initial matter, beyond the burden of proof and 


risk of an adverse determination, the Applicant has reason and 


motive to engage competent and experienced professionals.  The 


creation of a wetlands delineation and impacts analysis is a 


technical matter as demonstrated by the qualifications of the 


experts enlisted by the various parties for the hearing.66     


That those experts may disagree as to the conclusions to be 


drawn from the available evidence is the defining feature of the 


issues determination process.  The issues determination process, 


again as demonstrated by how it was resolved in this very 


matter, is the source of comprehensive independent factual 


verification.  In summary, the issues determination works as 


follows: the applicant makes a prima facie showing of permit 


entitlement; ORES staff reviews the submission for 


reasonableness and makes decisions relying on professional 


judgment and experience to request additional information or 


further investigate claims; ORES Staff uses the compiled 


information to produce a draft permit; potential parties then 


have an opportunity to review the draft permit and its inclusion 


of uniform and site-specific conditions and then produce 


competent testimony where those parties disagree with the 


conclusion that the draft permit avoids and minimizes impacts to 


the maximum extent practicable; and the matter is then set for 


 


66  See DMM Item Nos. 252 (curriculum vitae of Johanna E. Duffy, 
CWB, PWS); 253 (resume of Jason Zoladz and resume of Kip J. 
Smith, P.E.); and 254 (curriculum vitae of Timothy T. 
DePriest). 
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hearing where the ALJs or the Executive Director agree that a 


substantive and significant issue exists.  The other concern I 


have with the Hearing Report’s discussion regarding the extent 


of the investigation is that the obligation appears to be open-


ended in that it is difficult to discern when it would be 


satisfied.  To the extent that any question as to the 


completeness of information submission or ORES review is later 


raised by a third-party observer in the issues determination 


phase, the Hearing Report appears to imply that ORES should have 


noticed the issue prior to its being raised and taken steps to 


address it.  This construct appears to charge ORES with having 


foreknowledge of any and all issues that may come to light in 


the issues determination phase.  I do not agree that such 


standard applies and note that the Hearing Report discounts any 


evidence demonstrating that Office’s action fell within industry 


and regulatory standards of reasonable conduct. 


Having determined that the issuance of the April 2024 


Wetlands JD was not an erroneous exercise of professional 


judgment nor an abuse of discretion, I note my concern about the 


amount of attention the issuance of the April 2024 Wetlands JD 


receives in the Hearing Report.  The focus of the Hearing Report 


on the wetlands jurisdictional determination incorrectly implies 


that resolution of the issues surrounding the production of a 


wetlands jurisdiction determination are dispositive to a final 


determination in a permit proceeding.  This construct 


misconstrues the effect of the JD on the permit review process.  


The JD is merely evidence that ORES has reviewed the material 


wetlands submissions of an Applicant and has determined that for 


the application filing, any potential adverse impacts to the 
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wetlands identified in the JD should be addressed in the 


application materials.  While it may be the case that the JD 


ultimately provides substantial evidence that impacts to 


wetlands have been avoided or minimized to the maximum extent 


practicable that is only because in those proceedings contrary 


competent evidence either was not submitted by potential parties 


or the proposed evidence was determined not to have raised a 


substantive and significant issue.  Here, that was not the case 


and the issues raised over the issuance of the April 2024 


Wetlands JD were essentially rendered moot once the 


determination was made that substantial evidence existed 


indicating the overall evidentiary record on impacts to wetlands 


was incomplete due to the lack of the Applicant’s accounting for 


wetlands of unusual importance.     


Correspondingly, I note my concern with the Hearing 


Report’s treatment of the ORES and Applicant’s technical 


experts.  The Hearing Report examines two issues of note.  The 


first issue relates to the Office’s reliance on its December 


2021 Wetlands JD in Shepherd’s Run I for the April 2024 Wetlands 


JD and the lack of any identified wetlands of unusual importance 


in the Applicant’s delineation report and the subsequent ORES 


April 2024 Wetlands JD.67     


As noted, the production of the April 2024 Wetlands JD 


is an exercise of professional judgment which includes the 


determination that the December 2021 Wetlands JD remained valid 


 


67  16 NYCRR 1100-8.3(c)(2)&(3).  Under the regulations, where a 
substantive and significant factual issue is demonstrated, a 
pre-permit issuance evidentiary hearing is proper, not a 
post-issuance compliance process. 







 


 


- 29 - 


 


under its very terms and industry standards.  While the Town’s 


expert took issue with the length of time that had passed 


between the data collection underlying the December 2021 


Wetlands JD and the April 2024 Wetlands JD, the measuring 


standard by the Hearing Report’s express language is the time 


between the two jurisdictional determination issuances.68  In her 


testimony, the Town’s expert provided evidence of a reason not 


to rely on the previous jurisdictional determination despite the 


industry standard five year window, in other words a difference 


of professional judgment.  She did not contest the actual date 


by which the five-year window was intended to be measured.  To 


be clear, however, my denial is not based on the testimony on 


whether wetlands of unusual importance should have been 


considered in the April 2024 Wetlands JD.  Instead, my 


conclusion, as noted previously, rests on the basis that the 


evidentiary record does not adequately demonstrate that the 


potential adverse environmental impacts to wetlands were 


properly avoided or minimized. 


 


68  See ORES Matter No. 21-02553 Shepherd’s Run I, DMM Item No. 
40 Appendix 14-3 ORES Jurisdictional Determination (issued 
December 20, 2021) (stating “This determination is valid for 
a period of five years from the date of this letter”).  
Additionally, it is unclear why the Hearing Report discusses 
the issue of a hypothetical effective extension of eight 
years of the December 2021 Wetlands JD, an issue that has no 
relevance to any determination in this proceeding.  The five-
year period under which the December 2021 Wetlands JD expires 
is December 2026.  Because the final decision in this matter 
is due by October 19, 2026, and cannot be extended beyond 
that date, the valid duration of the December 2021 Wetlands 
JD would never be exceeded before a final decision was made 
even if the Hearing Report’s interpretation is correct.  
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My underlying concern, however, is that when the 


respective experts for the Applicant and ORES sought to provide 


rebuttal testimony, the ALJs excluded it as not being provided 


by legal experts.  In my view, this is an incorrect application 


of rules of evidence given that the experts were trying to 


explain their understanding of their job requirements and the 


rationale for their conduct, not the offer of a controlling 


legal opinion to the trier of fact.  My determination on the 


substantive finding remains, however, as it does not rest on the 


motive underlying the Applicant’s or the Office’s actions in the 


initial wetlands jurisdictional determination and analysis in 


this proceeding. 
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VI. Conclusion 


Having determined that I am unable to make the 


required PSL §142(5) finding that the project will comply with 


the substantive standards of the applicable laws and regulations 


and that the record does not support a conclusion that the draft 


permit together with its uniform and site-specific conditions 


avoids or minimizes the project’s adverse environmental impacts 


to the maximum extent practicable, the requested Article VIII 


permit is denied.   
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STATE OF NEW YORK 


DEPARTMENT OF PUBLIC SERVICE 


OFFICE OF RENEWABLE ENERGY SITING AND ELECTRIC TRANSMISSION 


 


DMM Matter Number 24-03041 — Application of Hecate Energy Columbia County 1, LLC, for a Major 
Renewable Energy Facility Siting Permit pursuant to Article VIII of the New York Public Service Law 
(PSL) to develop, design, construct, operate, maintain, and decommission a 42-megawatt (MW) solar 
energy facility located in the Town of Copake, Columbia County, New York. 
 


ADDENDUM SUMMARY AND ASSESSMENT OF PUBLIC COMMENTS 
Issued October 13, 2026 


 
1. Introduction 


On December 23, 2024, Hecate Energy Columbia County 1, LLC (Applicant) submitted an 
application (Application) to the Office of Renewable Energy and Electric Transmission (ORES or the 
Office) for a Siting Permit (Permit). Following the Application review process, which included the 
issuance of two Notice of Incomplete Applications, Office Staff determined that the Application as 
supplemented on January 17, 2025, January 28, 2025, April 4, 2025, May 20, 2025, and August 1, 
2025, was complete and published a Draft Permit setting out proposed permit conditions.1 


Public Service Law (PSL) Article VIII and its implementing regulations at 16 NYCRR Part 11002 
require public notice and an opportunity for comment on all Draft Permits (including the Draft Permit 
issued in this case).3 Avenues for public comment include written comments submitted electronically 
via either the New York State Department of Public Service (NYSDPS) Document Matter Management 
System (DMM) website for ORES DMM Matter Number 24-03041 or by email, or submitted by regular 
mail, and oral statements made at a public comment hearing held in the community where the proposed 
Facility is located. The Office acknowledges the various comments and different viewpoints, including 
support for and opposition to the proposed Facility. All written and oral comments are considered 
equally. 


 
1 Record 161, Draft Permit. 
2 The Permit Application was filed with the Office pursuant to Public Service Law (PSL) Article VIII and its implementing 
regulations at former 16 NYCRR Chapter XI (Part 1100), which were filed with the Secretary of State and became effective 
July 17, 2024. Revised PSL Article VIII regulations at 16 NYCRR Chapter XI (Parts 1100, 1101, 1102) were filed with the 
Secretary of State and became effective March 9, 2026. Pursuant to 16 NYCRR § 1100-16.1 of the revised regulations, 
they apply to applications received by the Office on or after their effective date. As such, this Summary and Assessment of 
Public Comments references the former regulations at 16 NYCRR Chapter XI. 
3 16 NYCRR § 1100-8.3(a). 
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The public comment period is followed by an issues determination procedure conducted by 
assigned Administrative Law Judges (ALJs) to determine whether any person or organization who files 
a petition demonstrating substantive and significant issues regarding the terms or conditions of the 
Draft Permit should be granted party status to participate in an adjudicatory hearing on any or all of 
those issues.4 The ALJs may also determine whether any public comments raise substantive and 
significant issues.5 If the assigned ALJs determine that there are no adjudicable issues, no adjudicatory 
hearing is held, and Staff is directed to continue processing the application.6 If the ALJs determine that 
potential parties have demonstrated adjudicable issues, an adjudicatory hearing will be held, after 
which the ALJs will issue a recommended decision and hearing report to the Executive Director, who 
will then make a final decision on the issues and the final permit.7 


The regulations require the Applicant to provide a response to public comments received during 
the public comment period.8 In addition, Office Staff must provide a summary and assessment of public 
comments on issues not otherwise addressed in the ALJs’ issues ruling or in the recommended 
decision and hearing report.9 


As described in the Procedural History section below, the June 25, 2026, Ruling of the 
Administrative Law Judges on Issues and Party Status, and Order of Disposition (Issues Ruling), 
concluded that substantive and significant issues were raised requiring adjudication.10  


Following an Interim Decision of the Interim Executive Director,11 the assigned Administrative 
Law Judges issued a Revised Draft Permit12 for public notice and comment. 


The Office hereby provides a written summary and assessment of public comments received 
during the second public comment period in this proceeding concerning the Revised Draft Permit that 
were not otherwise addressed in the June 25, 2026, Issues Ruling, or the subsequent hearing record. 


 
2. Procedural History of Public Comments on the Revised Draft Permit 


On June 25, 2026, the assigned Administrative Law Judges (ALJs) issued a Ruling on Issues 
and Party Status and Order of Disposition, in which they concluded that substantive and significant 
issues were raised requiring adjudication.13 


On August 13, 2026, the ORES Interim Executive Director issued an Interim Decision of the 
Interim Executive Director (Interim Decision) for this matter in which he remanded certain issues to the 
ALJs for an adjudicatory hearing and for the publication of a revised draft permit for public comment.14 


 
4 16 NYCRR §§ 1100-8.3(b); 1100-8.3(c); 1100-8.4. 
5 16 NYCRR § 1100-8.3(c)(1)(ii). 
6 16 NYCRRR § 1100-8.3(c)(5). 
7 16 NYCRR § 1100-8.12. 
8 16 NYCRR §§ 1100-8.3(b)(4)(2). 
9 1100-8.3(c)(5); 1100-8.12(a)(3). 
10 Record 199, Ruling of the Administrative Law Judges on Issues and Party Status and Order of Disposition (Issues Ruling).  
11 Record 214, Interim Decision of the Executive Director (Interim Decision).   
12 Record 217, Revised Draft Permit. 
13 Record 199, Ruling of the Administrative Law Judges on Issues and Party Status and Order of Disposition (Issues Ruling). 
14 Record 214, Interim Decision of the Executive Director, (Interim Decision).   
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On August 13, 2026, the assigned ALJs issued a Ruling Adopting Procedural Schedule 
(Procedural Ruling).15 


On August 14, 2026, the ORES Office of Hearings published a Revised Draft Permit for the 
proposed Facility on its website for public comment.16  


Also on August 14, 2026, the ORES Office of Hearings issued and posted a Combined Notice 
of Adjudicatory Hearing and Availability of Revised Draft Permit (Second Combined Notice) for this 
matter on the New York State Department of Public Service (NYSDPS) Document Matter Management 
System (DMM) for ORES DMM Matter Number 24-03041.17 The Second Combined Notice established 
the following: 


• September 8, 2026, as the commencement date for the adjudicatory hearing; 


• August 28, 2026, as the date through which written public comments would be accepted; and  


• notice that the Revised Draft Permit is subject to additional revisions in light of the Interim 
Decision and contingent on the outcome of the adjudicatory hearing. 


Following a series of motions and appeals,18 ORES19 and the Applicant20 agreed to extend the 
statutory deadline for a final decision on the permit application to October 19, 2026, which represents 
the maximum amount of time for permit issuance or denial provided for by PSL Article VIII and the 
regulations.21 


On August 20, 2026, Chief Administrative Law Judge James Costello issued a Further Revised 
Ruling on Procedural Schedule (Further Revised Ruling)22 followed by the issuance of a Notice of 
Rescheduled Adjudicatory Hearing.23 In the Further Revised Ruling, the Chief ALJ noted the Applicant’s 
consent to extend the deadline for a final decision and modified the adjudicatory hearing schedule, 
establishing September 14, 2026, as the date for the commencement of the adjudicatory hearing. 


On August 21, 2026, the Town filed a Motion to Dismiss and Request to Appeal the Further 
Revised Ruling (Second Motion to Dismiss).24  


On August 25, 2026, the ORES Interim Executive Director issued a Decision of the Interim 
Executive Director on Motion to Dismiss (Decision on Second Motion to Dismiss)25 denying the Town’s 


 
15 Record 216, Ruling Adopting Procedural Schedule (Procedural Ruling). 
16 Record 217, Revised Draft Permit. 
17 Record 217, Combined Notice of Adjudicatory Hearing and Availability of Revised Draft Permit (Second Combined 
Notice). 
18 See Record 215, Town of Copake first Motion to Dismiss Application and Expedited Appeal of Procedural Ruling (Motion 
to Dismiss); Record 221, Craryville Farms LLC letter supporting the Town’s Motion to Dismiss; Record 222, Sensible Solar 
for Rural New York letter supporting the Town’s Motion to Dismiss; Record 225, Birch Hill Road Neighbors Association letter 
supporting the Town’s Motion to Dismiss; Record 228, Applicant’s appeal of Procedural Ruling. 
19 Record 227, DPS Staff Response to the Town of Copake and Applicant. 
20 Record 228, Applicant’s Motion for Permission for Expedited Appeal and Opposition to Town Motion 
21 See PSL § 142(6) and 16 NYCRR § 1100-9.1(b). 
22 Record 231, Further Revised Ruling on Procedural Schedule (Further Revised Ruling). 
23 Record 232, Notice of Rescheduled Adjudicatory Hearing. 
24  Record 234, Town of Copake Motion to Dismiss Application and Request to Appeal the Further Revised Ruling (Second 
Motion to Dismiss); 
25 Record 238, Decision of the Interim Executive Director on Motion to Dismiss (Decision on Second Motion to Dismiss) 
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motion and otherwise establishing September 9, 2026, as the date through which written public 
comments would be accepted. 


At the close of the second written public comment period on September 9, 2026, the Office 
received two hundred seventy-eight (278) individual written comments via the DMM Public Comment 
tab from members of the public regarding the Revised Draft Permit.  


On October 5, 2026, the assigned ALJs issued a Hearing Report and Recommended Decision 
(Recommended Decision), in which they concluded that the Applicant failed to demonstrate compliance 
with applicable wetlands laws and regulations, and also failed to comply with Town of Copake Chapter 
135 which regulates development activities in special flood hazard areas.26 As a result, the ALJ’s 
recommended denial of the Shepherd’s Run siting permit to the Interim Executive Director.  


As of the filing of Staff’s Assessment of Public Comments on October 13, 2026, the ORES 
Interim Executive Director had not yet issued a final Executive Director Decision. 


3. Summary and Assessment of Public Comments 


During the second public comment period, the Office received a total of two hundred seventy-
eight (278) written public comments on the Revised Draft Permit, one hundred eighty-two (182) of which 
were in opposition to the Facility; ninety-two (92) in support, and four (4) neutral comments. 


Please see below for the Office’s written Summary and Assessment of Public Comments 
received during the second public comment period on issues not otherwise addressed in the June 25, 
2026, Issues Ruling, or the subsequent hearing record. 


Comments in Support 


Comment:  


 Commenters supporting the proposed Facility focused on items such as the Facility’s 
contribution to the state’s renewable energy goals; the environmental and public health benefits of 
renewable energy; and their growing concerns regarding the effects of climate change such as drought, 
extreme weather events, and impacts to wildlife and natural ecosystems. Some commenters said the 
Facility has balanced concerns of impacts to agriculture, wetlands, and wildlife while providing a 
broader public good. Other commenters voiced their support for the Project’s proposed agrivoltaics; 
suggested that solar facilities help support farmers who face increasing economic pressures sustaining 
agricultural activities; and are better than alternatives forms of development that take land out of 
agriculture permanently. Many supporters noted that the Facility will provide direct financial benefits to 
the residents of Copake and some called attention to host community benefits to be provided. Other 
commenters expressed that they supported the Facility since it will help keep energy costs from rising.   


Discussion: 


The Office acknowledges the comments in support of the Facility. 


 


 
26 Record 281, Hearing Report and Recommended Decision 
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Public Involvement 


Comment:  


 Several commenters stated that their concerns and opposition to the project were not being 
considered by the Applicant or New York State authorities. Some commenters also expressed that only 
local community members should be given the ability to comment, and that outside parties’ comments 
should not be considered. Commenters expressed concerns that the community was not sufficiently 
engaged in the decision-making process, and that the Town counsel’s opposition has not been taken 
into consideration. The character, transparency, and accuracy of the Facility’s application were also 
called into question.  


Discussion: 


Please see the Summary and Assessment of Public Comments on the November 2025 Draft 
Permit (Summary and Assessment of the First Public Comment Period) for more detail on the 
Applicant’s public involvement.  


Redaction 


Comment: One comment questioned the non-disclosure of certain portions of Exhibit 9: Cultural 
Resources.  


Discussion:  


 As discussed further in the Summary and Assessment of the First Public Comment Period, 
pursuant to 16 NYCRR § 1100-1.4(a)(5) and Article 6 of the New York State Public Officers Law, 
applicants may request that locational information for cultural resources be protected from public 
disclosure. Pursuant to Office procedure, once the Application was filed, on June 26, 2026, the ALJ 
issued a Protective Order which sets in place the process for members of the public who join the party 
list for the proceeding to obtain access to this Protected Information, subject to the Protective Order. 
Pursuant to the Protective Order, such prospective parties may also object to the designation of 
particular documents or other materials as Protected Information and seek a final determination on 
redaction from the assigned ALJs. 


Local Laws 


Comment:  


 Several commenters noted that the town has several laws and zoning regulations concerning 
solar facilities and expressed concern that ORES can override these local laws that are deemed 
unreasonably burdensome. These commenters said that that this creates an uneven playing field in the 
siting permit process. 


Discussion: 


 Please see the Summary and Assessment of the First Public Comment Period and Exhibit 24: 
Local Laws and Ordinances of the Application for further information pertaining to local laws and 
ordinances.27  


 
27 Record 32, Exhibit 24: Local Laws and Ordinances. 
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Home Rule 


Comment:  


A number of commenters expressed opposition to the project on the grounds that it disregards 
local laws and, thus, violates Municipal Home Rule Law. Some of these commenters expressed 
opposition to the general PSL Article VIII process.  


Discussion: 


 As similarly addressed in the Summary and Assessment of the First Public Comment Period 
concerning comments that PSL § 142(5) and 16 NYCRR § 1100-2.25(c) violate Municipal Home Rule 
Law, courts have consistently held that energy infrastructure siting laws, such as PSL Article VIII, PSL 
Article X, and PSL Article VII, are laws of general applicability related to matters of Statewide concern.28 
Accordingly, the Office does not violate home rule when it exercises its Legislatively-authorized 
discretion pursuant to PSL Article VIII § 142(5) and 16 NYCRR § 1100-2.25(c) to grant relief, in whole 
or in part, from a local law or ordinance provision that the Applicant has demonstrated is “unreasonably 
burdensome in view of the CLCPA targets and the environmental benefits of the proposed major 
renewable energy facility.” 


Agricultural Resources 


Comment:  


A number of commenters raised concerns regarding impacts to agricultural resources, citing a 
general reduction of available rich food-producing farmland, impacts to high quality soil and potential 
permanent conversion of land away from agriculture. Some noted that they support solar in other 
locations, but do not want it sited on farmland, specifically prime farmland, and are worried about the 
restoration of soils in the future.  


Discussion: 


Consistent with 16 NYCRR § 1100-6.4, Revised Draft Permit subpart 4.4(s) would require the 
Applicant to construct, operate, decommission, and restore the Facility in accordance with NYSAGM 
Guidelines for Solar Energy Projects, and hire an independent, third-party agricultural monitor to 
oversee compliance with agricultural conditions and requirements. Furthermore, site specific condition 
subpart 5(d) would require the Applicant to provide a final Agricultural Mitigation Plan consisting of co-
utilization, payment of an agricultural mitigation fee, or other mitigation measures, to be reviewed and 
approved by the Office in consultation with NYSAGM prior to construction. For more details on the 
Applicant’s avoidance, mitigation, and minimization of impacts to agricultural resources, please see the 
Summary and Assessment of the First Public Comment Period and Exhibit 15: Agricultural Resources 
(Revised) of the Application.29  


 
28 See e.g., ORES DMM Matter No. 21-00976, Matter of Homer Solar Energy Center, LLC; Record 64, Decision of the 
Executive Director, Jan. 9, 2023, at 20; see also Matter of Town of Copake v New York State Office of Renewable Energy 
Siting, 216 AD3d 93, 191-193 (3d Dept 2023), mot for rearg or lv to appeal pending; Matter of Citizens for Hudson Val. v 
New York State Bd. on Elec. Generation Siting & Envt., 281 AD2d 89, 95 (3d Dept 2001); Matter of TransGas Energy Sys., 
LLC v New York State Bd. on Elec. Generation Siting & Envt., 65 AD3d 1247, 1252 (2d Dept 2009), lv denied 13 NY3d 715 
(2010).  


29 Record 141, Exhibit 15 (Revised): Agricultural Resources. 
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Community Character and Visual Impacts 


Comment:  


 Commenters expressed concerns about the visual impacts of the Facility, stating that the Facility 
would impact their residences, property values, and the rural character of the local community, including 
views experienced while driving or engaged in recreational activities. Some commenters indicated that 
they had moved to this area because of the scenic and rural views and were concerned about changes 
to those views, or that the project would adversely affect their way of life.  


Discussion:  


 In accordance with Part 1100 of PSL Article VIII, the design of Facility underwent rigorous 
analysis to ensure the Facility will avoid, minimize, and mitigate potential significant visual adverse 
impacts to the maximum extent practicable.30 After 57 important or representative viewpoints within the 
Visual Study Area (VSA) were identified through consultation with relevant stakeholders, a total of 65 
photographic simulations and 5 line-of-site profiles were prepared for a panel of independent visual 
analysis experts. 31 The proposed approximately 9,000 linear feet of screen plantings along the 
fenceline and existing natural vegetation around the Facility Site were deemed to adequately mitigate 
potential significant adverse visual impacts. 32 Please see Exhibit 8 of the Application for materials 
related to potential visual impacts and the Summary and Assessment of the First Public Comment 
Period for further discussion. 


Public Health and Safety 


Comment:  


 Commenters voiced health and safety concerns over the potential for fires and toxic or noxious 
emissions that would be released during floods or fires from project components, including PV panels 
and high voltage lines. Some of these commenters also raised concerns about a perceived lack of or 
inadequacy of a fire and emergency response plan. Additionally, commenters questioned whether the 
potential scale of fires at the facility would overwhelm local fire departments/districts and if they have 
the appropriate equipment needed. 


Discussion: 


 The Office's primary concern is the health and safety of all New Yorkers. Pursuant to 16 NYCRR 
§ 1100-2.7(c)(5), the Applicant provided a Safety Response Plan that included a robust description of 
how it would prevent and respond to incidents involving fire emergencies and hazardous substances, 
including provisions for community notification and annual training drills with local emergency services. 
Exhibit 6 of the Application contains analysis supporting the finding that there is a low likelihood of fire 
at the Facility. For a thorough assessment of public health and safety, please see the record in this 
proceeding, including, but not limited to, Exhibit 6: Public Health, Safety, and Security (Revised) of the 


 
30 Article VIII of the PSL and its implementing regulations (16 NYCRR part 1100), and 16 NYCRR § 1100-2.9 (Visual 
Impacts). 
31 Record 152, Exhibit 8 (Revision 2): Visual Resources; Records 135-138, Appendix 8-1 (Revised): Visual Impact 
Assessment. 
32 Record 152, Exhibit 8 (Revision 2): Visual Resources; Record 152, Exhibit 8 (Revision 2): Visual Resources, p. 20. 
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Application, Staff’s Responsive Brief, and the Summary and Assessment of the First Public Comment 
Period. 33 


Electric and Magnetic Fields 


Comment: 


One commenter expressed concerns related to Electromagnetic Fields (EMF) and alleged there 
could be health impacts to nearby residents. 


Discussion: 


 In compliance with 16 NYCRR § 1100-2.23, an EMF study was conducted evaluating the high 
voltage transmission interconnection associated with the project, demonstrating compliance with the 
EMF standards set by the New York State Public Service Commission (NYSPSC) which are applicable 
to the project.34 For a thorough assessment of electric and magnetic fields, please see the record in 
this proceeding, including Exhibit 22: Electric and Magnetic Effects (Revised) and the Summary and 
Assessment of the First Public Comment Period.35 


Project Financial Viability 


Comment: 


 Commenters expressed concerns about the financial viability of the project and the foreign and 
out-of-town ownership of the project. Many criticize the financial situation of the companies involved in 
the project, citing insolvency, overleveraging, and sale to venture capitalists. Many are concerned that 
if the company were to go bankrupt it would make for an uncertain future for the facility with no funding 
for decommissioning.  


 Commenters also expressed that the location receives limited solar potential during the year, 
thus making it a poor choice for siting a solar energy facility and contributing to the instability of the 
project’s finances. 


Discussion: 


 As discussed in the Summary and Assessment of the First Public Comment Period, Article VIII 
does not require findings or evaluations of a facility’s potential financial viability to receive an ORES 
permit. Regarding concerns about the decommissioning of the Facility, please refer to Exhibit 23: Site 
Restoration and Decommissioning and the Summary and Assessment of the First Public Comment 
Period. 36 


 
33 Record 135, Exhibit 6 (Revised): Public Health, Safety, and Security; and Record 180, ORES Staff Response Brief - 
Shepherd’s Run (Staff’s Responsive Brief). 
34 NYSPSC, “Statement of Interim Policy on Magnetic Fields of Major Electric Transmission Facilities” (September 11, 1990). 
A PDF of this statement is available at: 
https://documents.dps.ny.gov/public/Common/ViewDoc.aspx?DocRefId=%7B80429BD2-E24B-4C94-9B52-
FD7817516297%7D. 
Record 141, Exhibit 22: Electric and Magnetic Fields (Version 2); and Record 141, Appendix 22-1: Underground and 
Overhead EMF Studies (Version 2). 
35 Record 141, Exhibit 22: Electric and Magnetic Fields (Version 2); and Record 141, Appendix 22-1: Underground and 
Overhead EMF Studies (Version 2). 
36 Record 152, Exhibit 23 (Revision 2): Site Restoration and Decommissioning. 
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Socioeconomic Effects 


Comment: 


 Commenters expressed concerns that economic benefits to community residents (e.g., jobs, tax 
benefits, reduced electrical rates) were lacking or insufficient. One commenter stated that any increase 
in employment from the project would be temporary during the construction only. There are concerns 
about how the visual impacts of the Facility will devalue properties and create a loss for the local tax 
base. Others are worried about government subsidies, wasteful spending, and other incentives for 
building the project. Several commenters stated that the electricity generated by the project would be 
exported to and benefit residents downstate and other areas, expressing concern that rural 
communities are seen as zones of extraction and bear the burden of industrial energy production.  


Discussion:  


 Please see Exhibit 18: Socioeconomic Effects (Revised) and the Summary and Assessment of 
the First Public Comment Period for a discussion of the Facility’s expected socioeconomic benefits, 
including an estimated average of 119 jobs during construction, host community benefits which would 
be required pursuant to Revised Draft Permit subpart 4.1(f) and 6.1(j), and annual residential bill 
credits.37 


Terrestrial Ecology 


Comment:  


 Commenters voiced concerns over impacts to wildlife and loss of habitat. Some commenters 
expressed that the Facility would be an additional stressor on top of other threats adversely affecting 
wildlife. The proximity of the project area to a wildlife sanctuary was raised as an issue and several 
mentioned threatened or endangered species seen in the area, including bald eagles. Some said the 
Facility plans to clear cut forest for the solar installation. 


Discussion: 


 Please see the Summary and Assessment of the First Public Comment Period for a discussion 
of potential impacts to the terrestrial ecology and threatened and endangered species found on the 
Facility Site, including required mitigation for unavoidable threatened and endangered species impacts 
which would be required pursuant to Revised Draft Permit subpart 5(c). 


Water Resources and Wetlands 


Comment: 


 Some commenters were worried about impacts to wetlands and water resources including the 
Taghkanic Creek Watershed, which serves as habitat for wildlife and the source of drinking water for 
the community. Two commenters stated that the Facility conflicts with the Taghkanic Headwaters 
Conservation Plan. Comments also expressed concern that the project would encroach on protected 
wetlands and violate required 100-foot setbacks, including drilling underneath wetlands to bury 
electrical cables. Concerns were also raised regarding federal wetland permitting and compliance with 


 
37 Record 141, Exhibit 18 (Revised): Socioeconomic Effects. 
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the revised (repealed) state wetland regulations. Some questioned the location of the project in an area 
prone to seasonal flooding.  


Discussion: 


 The Facility’s iterative siting process led to a design that achieved avoidance of NYS-protected 
wetlands and streams to the maximum extent practicable, avoiding all impacts to state protected 
streams and their adjacent areas, all state projected wetlands and minimizing NYS-regulated wetland 
adjacent area impacts to 1.13 acres.38 No impacts will occur to the Taghkanic Creek.39 The Revised 
Draft Permit does not preclude any permitting obligations for federally regulated wetlands; subpart 
6.1(a)40 would require the Applicant to provide copies of all federal permits and approvals required for 
construction of the facility. Subpart 5(f)41 of the Revised Draft Permit would require Applicant to conduct 
a revised wetland field delineation and compile a draft wetland delineation report that includes the 
delineation of potential wetlands of unusual importance pursuant to ECL Article 24-0105(7) prior to 
construction. In addition, the SSC would require that if the pre-construction delineation identifies any 
new wetland impacts the Applicant would be required to seek approval for project modification and/or 
additional mitigation as applicable. Furthermore, subpart 3(a)(2)42 specifies that certain land parcels 
that are found to contain wetlands of unusual importance, as identified in the pre-construction 
delineation, would not receive relief from Solar Law § 232 11(D)(2). The record, including but not limited 
to Exhibit 13: Water Resources and Aquatic Ecology (Revised), Exhibit 14: Wetlands (Revised), the 
Issues Ruling, the Recommended Decision, and the Summary and Assessment of the First Public 
Comment Period includes more information on the avoidance, minimization and mitigation of impacts 
to water resources and protected wetlands.43 


Stormwater Management and Flood Risk 


Comment: 


 Commenters expressed concern over increased stormwater runoff from the project and its 
proximity to flood-prone areas within the project area. The Stormwater Pollution Prevention Plan 
(SWPPP) was also called into question.  


Discussion: 


 This Facility will be subject to the State Pollution Discharge Elimination System (SPDES) 
General Permit for Stormwater Discharges from Construction Activity administered by NYSDEC. A draft 
SWPPP pertaining to the project construction phase is included in Exhibit 13 of the Application, and 
the SPDES general permit would require a final SWPPP to ensure control of the volume and rate of 
runoff during and after construction of the Facility. Stormwater management practices are also 
incorporated into the Facility design in Exhibit 5.  See the Summary and Assessment of the First Public 
Comment Period for further discussion of the Applicant’s stormwater management requirements. 


 
38 Record 140, Exhibit 13 (Revised): Water Resources and Aquatic Ecology, pp. 7-10; and Record 152, Exhibit 14 (Revised): 
Wetlands, p. 8. 
39  Record 140, Exhibit 13 (Revised): Water Resources and Aquatic Ecology, p. 12.  
40 Record 217, Revised Draft Permit at 44. 
41 Id. at 43. 
42 Id. at 4. 
43 Record 140, Exhibit 13 (Revised): Water Resources and Aquatic Ecology; and Record 140, Exhibit 14 (Revised): 
Wetlands; Record 86, Issues Ruling. 
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 Cultural Resources 


Comment: 


 Commenters expressed the historical and cultural importance of Copake. Commenters argued 
that the Facility would imperil five properties eligible for the National Register of Historic Places, as well 
as ancestral homelands of the Mohican people.  


Discussion:  


 For a narrative discussion regarding impacts to cultural and historic resources, please see the 
Summary and Assessment of the First Public Comment Period. The Facility will avoid, minimize, and 
mitigate potential significant adverse impacts to cultural resources to the maximum extent practicable. 
The record includes outreach to indigenous nations, Phase IA and Phase IB archaeological surveys on 
the facility site, and iterative design changes to mitigate potential adverse visual impacts to historic 
resources.44 Furthermore, Revised Draft Permit subpart 6.1(g) would require the Applicant to submit a 
final Cultural Resources Avoidance, Minimization, and Mitigation Plan (CRAMMP) which will include a 
Cultural Resources Mitigation and Offset Plan (CRMOP).  


Noise  


Comment: 


 Concerns were raised regarding noise pollution during construction and operation for adjacent 
property owners and the neighboring school, with some requesting that construction activities 
exceeding certain decibel levels be prohibited during school hours. Some commenters stated there 
would be constant noise during construction.  


Discussion: 


 The Applicant completed a thorough analysis of the potential significant adverse noise impacts 
from the construction and operation of the Facility in compliance with 16 NYCRR § 1100-2.8(a). Any 
final siting permit would require that the Facility’s noise levels fully comply with the applicable noise 
limits for Solar Facilities set forth under 16 NYCRR § 1100-2.8(b)(2). For further information, please 
see the Exhibit 7: Noise and Vibration of the Application and the project noise impact assessments in 
the appendices associated with Exhibit 7. 45 Revised Draft Permit subpart 4.4(a) would limit construction 
and routine maintenance activities to 7 a.m. to 8 p.m. Monday through Saturday and 8 a.m. to 8 p.m. 
on Sunday and national holidays, excluding any exceptions granted by the Office on an as-needed 
basis.  


Traffic 


Comment: 


 Commenters expressed concerns that the project would increase traffic levels in the area.  Some 
commenters were concerned about the heavy construction vehicles that would be involved in the 
construction on the local roads. Possible disruptions to the school bus routes, the ability for emergency 


 
44 Record 152, Exhibit 9 (Revision 2): Cultural Resources. 
45 Record 32, Exhibit 7: Noise and Vibration. 
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vehicles to travel without impediment, and traffic around the emergency evacuation route near the 
school were all mentioned.  


Discussion:  


 Minimal impacts to traffic are expected as a result of the Facility. Revised Draft Permit subpart 
6.1(e)(8) would require a Final Traffic Control Plan to be submitted which will include final haul routes 
developed in consultation with the host municipality, along with any road use and restoration 
agreements, entered into between the host municipalities and the Applicant. Please see the Summary 
and Assessment of the First Public Comment Period for further discussion of traffic and road use 
requirements. 


Decommissioning 


Comment: 


 Commenters expressed concerns about Facility equipment not being removed at the end of the 
Facility’s operation and potential lasting impacts on the farmland making it unusable for agriculture 
going forward due to physical or chemical waste on the site. Some questioned whether the developer 
of the Facility would be able to decommission the Facility given its reported financial issues and were 
concerned that the local community would be left with the financial burden of decommissioning. Others 
discussed concerns regarding recycling the solar panels and stated that toxic Facility equipment could 
end up in local landfills.  


Discussion: 


Subpart 4.6(b) of the Siting Permit would require the Applicant to provide independent, third-party 
financial security to the Town of Copake during the life of the Facility, which includes the estimated cost 
of decommissioning plus an additional 15% contingency and is updated every five years to reflect 
changes in estimated costs. This decommissioning security requirement will ensure that the Facility 
can be completely removed and restored by the Town in the unlikely event that the Applicant is unable 
to do so. For more information on the decommissioning and restoration requirements imposed in the 
Siting Permit, please see the Summary and Assessment of the First Public Comment Period.  
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STATE OF NEW YORK  
DEPARTMENT OF PUBLIC SERVICE 


OFFICE OF RENEWABLE ENERGY SITING AND ELECTRIC TRANSMISSION 
 


DMM Matter Number 24-03041 — Application of Hecate Energy Columbia County 1, LLC, for a Major Renewable 
Energy Facility Siting Permit pursuant to Article VIII of the New York Public Service Law (PSL) to develop, design, 
construct, operate, maintain, and decommission a 42-megawatt (MW) solar energy facility located in the Town 
of Copake, Columbia County, New York. 


 


SUMMARY AND ASSESSMENT OF PUBLIC COMMENTS 
Issued October 13, 2026 


 
1. Introduction 


On December 23, 2024, Hecate Energy Columbia County 1, LLC (Applicant) submitted an 
application (Application) to the Office of Renewable Energy and Electric Transmission (ORES or the 
Office) for a Siting Permit (Permit). Following the Application review process, which included the 
issuance of two Notice of Incomplete Applications, Office Staff determined that the Application as 
supplemented on January 17, 2025, January 28, 2025, April 4, 2025, May 20, 2025, and August 1, 
2025, was complete and published a Draft Permit setting out proposed permit conditions.1 
 


Public Service Law (PSL) Article VIII and its implementing regulations at 16 NYCRR Part 11002 
require public notice and an opportunity for comment on all Draft Permits (including the Draft Permit 
issued in this case).3 Avenues for public comment include written comments submitted electronically 
via either the New York State Department of Public Service (NYSDPS) Document Matter Management 
System (DMM) website for ORES DMM Matter Number 24-03041 or by email, or submitted by regular 
mail, and oral statements made at a public comment hearing held in the community where the proposed 
Facility is located. The Office acknowledges the various comments and different viewpoints, including 
support for and opposition to the proposed Facility. All written and oral comments are considered 
equally. 


 
1 Record 161, Draft Permit. 
2 The Permit Application was filed with the Office pursuant to Public Service Law (PSL) Article VIII and its implementing 
regulations at former 16 NYCRR Chapter XI (Part 1100), which were filed with the Secretary of State and became effective 
July 17, 2024. Revised PSL Article VIII regulations at 16 NYCRR Chapter XI (Parts 1100, 1101, 1102) were filed with the 
Secretary of State and became effective March 9, 2026. Pursuant to 16 NYCRR § 1100-16.1 of the revised regulations, 
they apply to applications received by the Office on or after their effective date. As such, this Summary and Assessment of 
Public Comments references the former regulations at 16 NYCRR Chapter XI. 
3 16 NYCRR § 1100-8.3(a). 
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The public comment period is followed by an issues determination procedure conducted by 
assigned Administrative Law Judges (ALJs) to determine whether any person or organization who files 
a petition demonstrating substantive and significant issues regarding the terms or conditions of the 
Draft Permit should be granted party status to participate in an adjudicatory hearing on any or all of 
those issues.4 The ALJs may also determine whether any public comments raise substantive and 
significant issues.5 If the assigned ALJs determine that there are no adjudicable issues, no adjudicatory 
hearing is held, and Staff is directed to continue processing the application.6 If the ALJs determine that 
potential parties have demonstrated adjudicable issues, an adjudicatory hearing will be held, after 
which the ALJs will issue a recommended decision and hearing report to the Executive Director, who 
will then make a final decision on the issues and the final permit.7 


The regulations require the Applicant to provide a response to public comments received during 
the public comment period.8 In addition, Office Staff must provide a summary and assessment of public 
comments on issues not otherwise addressed in the ALJs’ issues ruling or in the recommended 
decision and hearing report.9 


In compliance with 16 NYCRR § 1100-8.3(c)(5), the Office hereby provides a written summary 
and assessment of public comments received during the first public comment period in this proceeding 
on issues not otherwise addressed in the June 25, 2026, Ruling of the Administrative Law Judges on 
Issues and Party Status, and Order of Disposition (Issues Ruling).10 


 
2. Procedural History of Public Comments 


On November 18, 2025, the Office Staff published a Draft Permit for the proposed Facility on 
its website for public comment.  


 On November 18, 2025, the ORES Office of Hearings issued and posted a Combined Notice of 
Availability of Draft Permit Conditions, Public Comment Period and Public Comment Hearing, and 
Commencement of the Issues Determination Procedure (Combined Notice) for this matter on the New 
York State Department of Public Service (NYSDPS) Document Matter Management System (DMM) for 
ORES DMM Matter Number 24-03041, including instructions for filing a petition for party status.11 The 
Combined Notice established the following: 


• January 21 and January 22, 2026, as the dates for the in-person public comment hearings, 
and January 27, 2026, as the date for the virtual public comment hearings; 


 
4 16 NYCRR §§ 1100-8.3(b); 1100-8.3(c); 1100-8.4. 
5 16 NYCRR § 1100-8.3(c)(1)(ii). 
6 16 NYCRRR § 1100-8.3(c)(5). 
7 16 NYCRR § 1100-8.12. 
8 16 NYCRR §§ 1100-8.3(b)(4)(2). 
9 1100-8.3(c)(5); 1100-8.12(a)(3). 
10 N.B. This document, Staff’s Assessment of Public Comments, is responsive to all public comments received during the 
first public comment period which closed on January 27, 2026. Please refer to Staff’s Addendum Assessment of Public 
Comments for a procedural history of, and responses to, public comments received on the Revised Draft Permit during the 
second public comment period which closed on August 26, 2026. 


11 Record 163, Combined Notice. 
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• January 27, 2026, as the date through which written public comments would be accepted; 
and 


• January 28, 2026, as the date for submission of any petitions for party status, submission of 
Applicant’s issues statement, and the submission of the municipal statement of facility 
compliance with applicable local laws and regulations concerning the environment, or public 
health and safety. 


On January 21 and January 22, 2026, the Office held in-person public comment hearings at the 
Town of Copake Town Hall, 230 Mountain View Road, Copake, NY 12516. Two hearings occurred on 
each day: one at 2:00 pm and one at 6:00 pm. Additionally, on January 27, 2026, the Office held virtual 
public comment hearings online at approximately 2:00 pm and approximately 6:00 pm. A total of 124 
speakers commented on the project.12 


As of the close of the first written public comment period on January 27, 2026, the Office received 
1,042 individual written comments via the DMM Public Comment tab from members of the public 
regarding the proposed Facility.  


The Birch Hill Road Neighbors Association and Craryville Farms were among commenters who 
submitted formal public comments to the DMM.13 The concerns raised in these filings are all addressed 
below, in Staff’s Responsive Brief, and the Issues Ruling. 


On February 18, 2026, the Applicant timely filed its response to public comments received during 
the public comment period pursuant to 16 NYCRR § 1100-8.3(b)(4)(ii).14 


On June 25, 2026, the assigned Administrative Law Judges (ALJs) issued a Ruling on Issues 
and Party Status and Order of Disposition, in which they concluded that substantive and significant 
issues were raised requiring adjudication.15 


3. Summary and Assessment of Public Comments 


During the first public comment period, the Office received a total of 1,166 verbal and written 
public comments on the proposed Facility, 751 of which were in opposition to the Facility, 409 of which 
were in support of the Facility, and 6 of which were neutral. 


In compliance with the Issues Ruling’s treatment of the Town of Copake Exhibit B to its Petition 
(the Wendel Report),16 and the comments submitted on behalf of Arcadia Alliance,17  Staff has reviewed 
the Issues Ruling and determined that no additional responses beyond those below, in its February 18, 
2026 Response Brief, and in the Issues Ruling itself are warranted in this Summary and Assessment 
of Public Comments. 


 
12 Record 176, Final Transcript.  
13 See Records 29, 127, 133, 145, 146, 147, 149, 157, 158.  
14 Record 179, ATTACHMENT A - Applicant Response to Public Comment; ATTACHMENT B - Public Comment Matrix 
Parts 1 – 4.  
15 Record 199, Ruling of the Administrative Law Judges on Issues and Party Status and Order of Disposition (Issues Ruling).  
16 Record 199, Issues Ruling at 164. 
17 Public Comment Nos. 324, 362, 364, 474, 537, 540 
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Comments in Support 


Comment:  


Commenters supporting the proposed Facility focused on items such as the Facility’s 
contribution to the state’s renewable energy goals; the environmental and public health benefits of 
renewable energy, including combating climate change, increasing climate resilience, reducing 
dependence on fossil fuels, and decreasing air pollution; and the generation of inexpensive renewable 
energy which will provide economic benefits to the community. Commenters stated that the project 
would provide financial stability to farmers so they could keep their farms in active agricultural use, 
which would protect farmland from being permanently lost to residential or commercial development 
and provide opportunities for co-utilization. Proponents also argued that replacing pesticide-intensive 
farming with solar arrays would improve soil and water quality and increase biodiversity by attracting 
pollinators. In regard to the visual impacts, some supporters suggested that solar panels could be seen 
as symbols of progress and that any visual impacts would only be present at a small portion of roads 
and could be minimized through proper screening. Other supporters noted the continued success of 
tourism near an existing solar field in Taconic State Park. Labor representatives highlighted the creation 
of skilled union jobs, and others mentioned local spending and tax revenues that could support schools 
and infrastructure without increasing the burden on residents. Some also welcomed specific local 
enhancements like the extension of the Harlem Valley Rail Trail as part of the project. 


Discussion: 


The Office acknowledges the comments in support of the proposed Facility. 


Public Involvement 


Comment:  


A number of commenters stated that their concerns and opposition to the project were not 
considered by the Applicant or New York State agencies. Commenters expressed concerns that the 
community was not sufficiently engaged in the decision-making process, and that suggestions from the 
Town, County, or Community Working Group were not considered. 


Commenters expressed concerns over whether non-local people and “online bots” were 
commenting on the project. Commenters also stated that the email address and links to a virtual event 
about the Project held by the Applicant did not work and indicated that public meetings and open houses 
were scheduled at inconvenient times, as well as noting that the application was submitted during a 
holiday limiting participation and review.  


Commenters expressed concerns with the Applicant’s transparency and character, and the 
accuracy of the information provided by the Applicant.  


Discussion:  


PSL Article VIII and Part 1100 require public notice of all Draft Permits (including the Draft Permit 
issued in this case). Following the application review process, which included the issuance of two 
Notices of Incomplete Application, Office Staff determined that the Application was complete and 
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published a Draft Permit for public review and comment in compliance with PSL Article VIII and the 
Office's regulations at 16 NYCRR § 1100-8.3(a).  


A cornerstone of the Article VIII process is pre-application consultation with community members 
who may be adversely impacted by the siting of the proposed Facility. Here, the Applicant held an in-
person informational open house on April 3, 2024. Notices were published in local newspapers and 
mailed to nearby residences and businesses. The purpose of this meeting was to inform the public 
about the proposed Facility, including the anticipated application date, and to provide information 
regarding the future availability of local agency account funds. Presentation materials from this meeting 
as well as a Meeting Log of all correspondence with local stakeholders during the development of the 
Facility was provided in the Application. The Applicant also published a 60-day Notice of Intent to File 
an Application, which provided a project summary and written notice to all persons residing near the 
proposed Facility and served to inform local agencies and potential community intervenors of the future 
availability of funding. Following issuance of the Office's Draft Permit, a robust public comment and 
issues determination procedure was conducted under the supervision of the assigned ALJs in 
compliance with 16 NYCRR §§ 1100-8.3(b) and (c). The assigned ALJs held four in-person public 
comment hearings across January 21, 2026, and January 22, 2026, and two virtual public comment 
hearings on January 27, 2026.    


Electronic copies of application documents are available for viewing by the public on the Office’s 
website. In addition, the Applicant filed paper copies of the Application with the Town of Copake Town 
Hall and the Roeliff Jansen Community Library for public review in accordance with 16 NYCRR § 1100-
1.6(a)(6). Members of the public may submit public comments at any time via regular mail or 
electronically on the DMM under the “Public Comments” tab. 


Redaction 


Comment:  


Commenters expressed concern over access to information and noted redactions throughout 
the Application documents, particularly regarding cultural resources and relevant financial details such 
as the PILOT and Host Community Benefit Agreement.  


Discussion:  


The Application identified information that the Applicant asserts is protected from disclosure 
pursuant to 16 NYCRR §1100-1.4(a)(5) and Article 6 of the New York State Public Officers Law, 
including critical infrastructure information, trade secrets, and locational information for cultural 
resources and listed threatened endangered (T&E) Species.  Confidential protection is routinely 
granted to protect sensitive information and data from broad public release. These protections are 
derived from various sources, including statutory exemptions from disclosure under § 87 of the Public 
Officers Law. Other statutes such as the New York Environmental Conservation Law (“ECL”) provide 
additional protection for certain information. See e.g., ECL § 3-0301(2)(r) (protecting data on habitats 
of protected species).  







6 
 


Pursuant to Office procedure, once the Application was filed, the Chief ALJ issued a Protective 
Order which sets in place the process for members of the public who join the party list for the proceeding 
to obtain access to this Protected Information, subject to the Protective Order. Pursuant to the 
Protective Order, prospective parties may also object to the designation of particular documents or 
other materials as Protected Information and seek a final determination on redaction from the assigned 
ALJs. 


Local Laws 


Comment:  


Several commenters expressed concern about the Project’s consistency with local laws and 
conservation plans. Commenters voiced concerns regarding compliance with the Towns’ zoning laws 
and ordinances, and comprehensive plan, and noted that the facility will impact natural resources and 
agricultural lands contrary to the local comprehensive and conservation plans. 


Discussion: 


The State Legislature created the Office to meet the State’s renewable energy goals, which 
include addressing emissions from the energy baseload and peak demand across the State. These 
energy transition goals work toward reduced air pollution and associated health benefits while replacing 
aging infrastructure across the State and lessening the State’s dependence on fossil fuels. The Office 
has a responsibility to ensure that the Facility is developed, designed, constructed, operated, 
maintained, and decommissioned in a manner compatible with surrounding land uses balanced with 
achieving the State’s renewable energy goals as set forth in the Climate Leadership and Community 
Protection Act (CLCPA). The Office takes seriously its legislatively granted and long-standing authority 
to waive unreasonably burdensome local laws in the interest of the State’s goals of assuring a safe, 
clean, and adequate energy supply. In requesting that the Office exercise this authority, the Applicant 
has adhered to its statutory and regulatory obligations to fully justify any waivers of local laws. Public 
Service aw (PSL) Article VIII provides that the Office may elect not to apply, in whole or in part, any 
local law or ordinance that would otherwise be applicable if the Office makes a finding that, as applied 
to the proposed Facility, the local law is unreasonably burdensome in view of the Climate Leadership 
and Community Protection Act (CLCPA) targets and the environmental benefits of the proposed 
Facility.  


The Applicant has fulfilled its statutory and regulatory obligations to fully justify any waivers of 
local laws, sufficiently demonstrating the overly burdensome nature of these provisions. For each 
wavier, the Applicant demonstrated the degree of burden of the law, why the burden should not 
reasonably be borne by the Applicant, that the request was the minimum necessary, that it could not 
be reasonably obviated by design changes, and that the adverse impacts of granting the request would 
be mitigated to the maximum extent practicable. 


Regarding concerns related to a disregard for local comprehensive plans and local conservation 
plans, the Applicant provides an assessment of the Town’s comprehensive plan and conservation plans 
in Application Exhibit 3: Location of Facilities and Surrounding Land Uses. For additional information 
see Application Exhibit 3, Appendix 3-4 and Appendix 3-5. 
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Home Rule 


Comment:  


A number of commenters expressed opposition to the project on the grounds that the State’s 
policy overrides local laws and violates Municipal Home Rule Law. Some commenters expressed 
opposition to the overall PSL Article VIII process for this reason.  


Discussion: 


With respect to comments that PSL § 142(5) and 16 NYCRR § 1100-2.25(c) violate Municipal 
Home Rule Law, the courts have held that energy infrastructure siting laws, such as PSL Article VIII, 
Article X, and Article VII, are laws of general applicability related to matters of State concern.18 
Accordingly, the Office does not violate home rule when it exercises its Legislatively-authorized 
discretion pursuant to PSL § 142(5) and 16 NYCRR § 1100-2.25(c) to grant relief, in whole or in part, 
from a local law or ordinance provision that the Applicant has demonstrated is “unreasonably 
burdensome in view of the CLCPA targets and the environmental benefits of the proposed major 
renewable energy facility.” 


Agricultural Resources 


Comment:  


A number of commenters raised concerns regarding potential impacts to agricultural lands, citing 
a general reduction of available farmland, soil impacts and a potential threat to food supply and water 
resources. Several commenters also suggested that land for the Facility will be converted from an 
agricultural use and expressed concern over the restoration of soils in the future. Commenters also 
raised concerns over the Applicant’s proposed sheep grazing and suggested alternative sites for the 
project instead of utilizing farmland.   


Discussion: 


After completing its review, the Office, in consultation with New York State Department of 
Agriculture and Markets (NYSAGM) Staff, found that the proposed Facility will avoid, minimize, and 
mitigate potential significant adverse impacts to the agricultural resources to the maximum extent 
practicable. The Facility will have no permanent impacts on active agricultural land and will not 
permanently impact any of the State’s most productive soils, Mineral Soil Groups (MSG) 1-4. The 
fenced Facility will temporarily impact approximately 0.15% of active agricultural lands within Columbia 
County and will temporarily impact 128.05 acres of MSG 1-4. 


 
18 See e.g., ORES DMM Matter No. 21-00976, Matter of Homer Solar Energy Center, LLC; Record 64, Decision of the 
Executive Director, Jan. 9, 2023, at 20; see also Matter of Town of Copake v New York State Office of Renewable Energy 
Siting, 216 AD3d 93, 191-193 (3d Dept 2023), mot for rearg or lv to appeal pending; Matter of Citizens for Hudson Val. v 
New York State Bd. on Elec. Generation Siting & Envt., 281 AD2d 89, 95 (3d Dept 2001); Matter of TransGas Energy Sys., 
LLC v New York State Bd. on Elec. Generation Siting & Envt., 65 AD3d 1247, 1252 (2d Dept 2009), lv denied 13 NY3d 715 
(2010). 
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The Applicant designed the Facility to be compatible with agricultural co-utilization activities to 
mitigate potential significant adverse impacts to active agricultural lands within MSG 1-4 to the 
maximum extent practicable. Consistent with 16 NYCRR § 1100-2.16(c) and Site specific condition 5(d) 
of the Final Siting Permit, the Applicant provided an Agricultural Plan to achieve mitigation of impacts 
to agricultural resources consisting of co-utilization, payment of an agricultural mitigation fee, or other 
mitigation measures, which will be reviewed and approved by the Office in consultation with NYSAGM 
prior to implementation.  


Subpart 4.4(s) of the Final Siting Permit and 16 NYCRR § 11006.4(s) require the Applicant to 
construct, operate, decommission, and restore the Facility in accordance with NYSAGM Guidelines for 
Solar Energy Projects, and to hire an independent, third-party agricultural monitor to oversee 
compliance with agricultural conditions and requirements. After its useful life, the Facility can be fully 
restored to its former agricultural use. 


Community Character and Visual Impacts 


Comment:  


Commenters expressed concerns about the potential visual impacts of the Facility, stating that 
the Facility would impact their residences and the rural character of the local community, and that the 
Applicant has not demonstrated that significant visual impacts have been avoided to the maximum 
extent practicable. Some commenters indicated that they had moved to this area because of the scenic 
and rural views and were concerned about changes to those views, or that the project would adversely 
affect their way of life.  


Commenters also stated that the community’s feedback and local planning were not taken into 
consideration, and that the project would harm the local tourism and recreation economy, which 
depends on the visual appeal of the countryside. Commenters also asked for assurance that electrical 
lines would be installed below ground to avoid visual impacts.  


Discussion:  


Part 1100 of PSL Article VIII and its implementing regulations provide a clear standard for 
evaluating the potential significant adverse visual impacts to the surrounding community that may result 
from the construction and operation of the Facility. Under these provisions, the Applicant must show 
that the proposed Facility will avoid, minimize, and mitigate potential significant visual adverse impacts 
to the maximum extent practicable. In recommending a Permit for this project, Staff concluded that the 
Applicant’s design and screening efforts adequately avoid, minimize, and mitigate potential visual 
impacts to the Facility to the maximum extent practicable.  


In consultation with the Town of Copake, the NY Office of Parks, Recreation and Historic 
Preservation and the State Historic Preservation Office (OPRHP/SHPO), the Office, and other 
stakeholders, the Applicant identified 57 important or representative viewpoints (VPs) within the VSA 
for further evaluation. Analysis of array and interconnection facility visibility predicted with viewshed 
mapping indicated that the Facility would potentially be visible from 12 important or representative VPs 
representing 13 Visually Sensitive Resources within the VSA. To further study the impacts and analyze 
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the effectiveness of proposed visual mitigation measures, the Applicant prepared a total of 65 
photographic simulations and 5 line-of-sight profiles. A panel of independent visual analysis experts 
reviewed the photosimulations and determined that the overall contrast from the project after mitigation 
measures were in place for 5-7 years would not be significant and rated the contrast minimal to 
moderate (1.3).  


Facility siting considerations included avoidance and minimization of impacts to visual 
resources. Specifically, screen plantings will be installed along fence lines, property boundaries, and at 
high use activity areas such as roadways with direct views. The Applicant is proposing 9,000 linear feet 
of screen plantings along the fence lines of the facility which will further reduce visibility of the project.  
The arrays are otherwise generally adjacent to forested areas, taking advantage of the natural 
screening.  


Public Health and Safety 


Comment:  


Commenters voiced health and safety concerns over the potential for fires, toxic emissions, and 
concerns for the overall health and well-being of the community. Specific concerns were raised 
surrounding fires at solar facilities and regarding training for fire fighters as well as the ability of local 
fire departments to put out any potential fires. Concerns were raised over the proximity of the Facility 
to the nearby School regarding child development as well as potential emergencies. Other commenters 
raised concerns over the ethics behind the production of the project components as well as battery 
energy storage systems. 


Discussion: 


The Office's primary concern is the health and safety of all New Yorkers. In regard to concerns 
of potential fires at the Facility and impact to the neighboring school, application Exhibit 6 discusses 
the low likelihood that a fire would occur at the Facility. The Project components have no substantive 
fuel source to support a fire, as the panels are comprised primarily of metal and glass, and the inverters 
contain no hazardous materials, and  vegetation surrounding solar arrays will be maintained to three 
feet or less. The Applicant also provides a Safety Response Plan pursuant to 16 NYCRR § 1100-
2.7(c)(5) that describes how the Applicant would prevent and respond to incidents involving fire 
emergencies and hazardous substances, including provisions for community notification and annual 
training drills with local emergency services to ensure the safety and security of the local community, 
including the nearby school. Further discussion is also provided in Staff’s Responsive Brief.   


Regarding concerns raised pertaining to fire hazards, all major renewable energy facilities are 
required to comply with applicable substantive provisions of the New York State Uniform Fire 
Prevention and Building Code (Uniform Code) promulgated by the New York State Department of State, 
State Fire Prevention and Building Code Council, in compliance with Executive Law § 377. The Uniform 
Code includes, without limitation, the 2025 Fire Code of New York State (2025 Fire Code). Subpart 5(a) 
of the Siting Permit would require the Applicant to submit final plans, profiles, and details as a pre-
construction compliance filing and Subpart 4.1(d)(3) of the Permit expressly authorizes the pertinent 
agency to implement the New York State Uniform Fire Prevention and Building Code. Staff encourages 
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that the Applicant maintain close coordination with the Towns’ Fire and Code Officials to ensure that 
any comments are incorporated in the final compliance documents. 


Regarding concerns over the sourcing of solar panels, the Office’s regulations and PSL Article 
8 do not contain provisions restricting the Applicant to certain equipment venders and/or countries of 
origin. However, the equipment will have to comply with all Federal and State laws. Finally, regarding 
the concerns raised over battery energy storage systems (BESS), the Application does not propose the 
construction of a Battery Energy Storage System and therefore authorization to construct a BESS is 
not granted by the Permit. 


For a thorough assessment of public health and safety, please see Exhibit 18: Socioeconomic 
Effects, and Exhibit 6: Public Health, Safety and Security (Revised) and the associated Appendices, 
specifically, Appendix 6-2: Safety Response Plan.   


Electric and Magnetic Fields 


Comment: 


One commenter expressed concerns related to electromagnetic fields (EMFs) and alleged the 
potential for health impacts to the surrounding population including the school district.  


Discussion: 


The Applicant prepared a detailed study of EMF in compliance with 16 NYCRR § 1100-2.23. 
This study evaluated the EMF associated with the high voltage transmission interconnection line 
proposed to connect the project’s collection substation with the transmission system, which is the 
location where electric and magnetic fields would be most significant. The Applicant also evaluated 
EMF for the underground 34.5 kV collection system. While there are no industry or federal standards 
limiting residential or occupational exposure to 60 Hz EMF, the New York State Public Service 
Commission (NYSPSC) sets standards that are applicable to the project.19 The Applicant’s studies 
modeled and analyzed expected EMF levels and concluded that the Facility will be in conformance with 
the NYPSC levels for EMF. For a thorough assessment of electric and magnetic fields, please see the 
record in this proceeding, including, but not limited to Exhibit 22: Electric and Magnetic Effects 
(Revised). 


Project Financial Viability 


Comment: 


Commenters expressed concerns about the financial viability of the project and the foreign and 
out-of-state ownership of the Applicant. Many commenters criticized the financial viability of Applicant 
themselves, stating that they are insolvent and overleveraged, and questioned the financial motivation 
for the project. Commenters expressed fear that if the Applicant were to go bankrupt the community 


 
19 NYSPSC, “Statement of Interim Policy on Magnetic Fields of Major Electric Transmission Facilities” (September 11, 
1990). A PDF of this statement is available at: 
https://documents.dps.ny.gov/public/Common/ViewDoc.aspx?DocRefId=%7B80429BD2-E24B-4C94-9B52-
FD7817516297%7D. 
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would be left with a despoiled landscape and no resources for cleanup. Commenters also expressed 
concern over the efficiency of solar panels and whether this Facility would provide a meaningful benefit. 
Comments were also raised regarding ensuring that the Applicant follows through on the Permit 
requirements. 


Discussion: 


 Article VIII does not require findings or evaluation of a facility’s potential financial viability in 
order to receive a Permit. All ORES permits require an approved decommissioning plan and securities 
to ensure that the land is returned to its prior state. Additionally, the securities must be updated every 
five years. For discussion of the decommissioning plan and financial security to be posted by the 
Applicant to the Town of Copake, see the “Decommissioning” section below.  


The proposed Facility's consistency with New York State energy planning objectives, 
contributions to CLCPA targets and associated environmental benefits are addressed in the record of 
this proceeding. See Exhibit 17: Consistency with Energy Planning Objectives, for the Applicant’s 
information on how the facility aligns with statewide policy and any impacts on the electrical grid’s 
reliability, fuel diversity, capacity, as well as how the facility promotes public welfare in New York State 
(including minimizing the public health and environmental impacts related to climate change). 


The Applicant provided estimated emissions offsets for the facility from two public and federally 
developed tools, the United States Environmental Protection Agency (EPA) Greenhouse Gas 
Equivalencies Calculator which uses national average emissions factors, and the EPA AVoided 
Emissions and geneRation Tool, or AVERT, which uses regional average emissions factors and is 
more specific to the Project Area region. The two estimated offsets have the same scale and represent 
tens of thousands of tons of CO2 equivalent emissions that won’t be emitted each year while the facility 
is in operation. See Exhibit 17: Consistency with Energy Planning Objectives, for additional information.  


Geology, Seismology and Soils 


Comment: 


Concerns were raised about blasting in an aquifer area, soil erosion, and long-term soil health 
(e.g., soil contamination, and loss of prime soils). One commenter noted that access roads have not 
been proposed in locations where the underlying soils are suitable. Concerns were raised over grading, 
and the removal of existing root systems potentially causing damage to the nearby school. 


 Discussion: 


In compliance with 16 NYCRR § 1100-2.11(a), the Applicant studied the geotechnical conditions 
at the Facility Site and provided a detailed geotechnical report including the results of testing conducted 
at several soil borings and test pits located throughout the Facility footprint. Regarding concerns of 
blasting, there is no blasting proposed or anticipated for construction of the Facility due to the depth of 
bedrock and anticipated subsurface conditions. Per the Application, if bedrock refusal is encountered, 
support post locations will be pre-drilled, and support posts will be grouted in place. See Application 
Exhibit 10: Geology, Seismology, and Soils, for a thorough assessment of Geology, Seismology and 
Soils at the Facility site.  
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For discussion of impacts on agriculture and soil health, please see the “Agricultural Resources” 
section herein, and Exhibit 15 of the Application. 


Socioeconomic Effects 


Comment: 


Commenters expressed concerns that economic benefits to community residents (e.g., jobs, tax 
benefits, reduced electrical rates) were insufficient. Commenters noted that an increase in employment 
because of the project would mostly be temporary and that the jobs may not go to local residents. 
Commenters raised concerns that electricity generated by the project would be exported to and benefit 
downstate and other areas and not their town. Concerns were raised over whether  the proposed 
payments in lieu of taxes (PILOT) would be significantly less than what the land would generate under 
full taxation, thereby shifting the tax burden to residents. Many commenters expressed concerns about 
decreases in property values and economic impacts from decreases in tourism to the area. Comments 
were also made over the potential for the loss of land available to farmers in the area.  


Discussion:  


The Permit would require the Applicant to provide host community benefits, which may include 
Payments in Lieu of Taxes (PILOT) agreements, a Host Community Agreement (HCA), or other projects 
agreed to by the local taxing jurisdictions: Columbia County, the Town of Copake, Taconic Hills Central 
School District, and the Craryville Fire District. The Applicant anticipates executing a 20-year PILOT 
agreement with Columbia County, after which they would pay full property taxes for the remainder of 
the facility’s lifetime.20 If a PILOT agreement is not reached, the Applicant would pay the existing 
property tax rates as New York Real Property Tax law only specifies a 15-year exemption from the 
increase in taxes based on the additional assessed value due to the construction of the facility (for 
privately owned renewable generation facilities).21 Additionally for the first ten years of facility operation, 
the Applicant will pay $21,000 each year in annual residential bill credits to each host community as 
aligned with the amount set by the Public Service Commission in its Host Community Benefit Program 
($500 per megawatt annually for ten years for a major solar facility).22 The amounts and terms of host 
community benefits must be negotiated by the Applicant and the respective taxing jurisdictions. 
Documentation of all host community benefits, including any PILOT agreements, is required as part of 
pre-construction compliance filings to the Office under Permit condition 4.1(f), 6.1(j), as well as 16 
NYCRR §§ 1100-10.1(a) and 1100-10.2(j).  


With regard to concerns over jobs, the proposed Facility is estimated to create up to 132 jobs 
during peak construction, and an average of 119 jobs, which provide high-demand training and 
experience. The Applicant plans to hire as much local labor within Columbia County and/or the region 
where feasible, estimating that 105 workers will be hired within the County or State. Exhibit 18 (revised) 


 
20 Record 141, Exhibit 18 (Revised): Socioeconomic Effects at 10. 
21 New York Real Property Tax Law (RPTL) Section 487. 
22 CASE 20-E-0249 - In the Matter of a Renewable Energy Facility Host Community Benefit Program. 
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refers to data from the 2022 American Community Survey which estimated that the Town of Copake 
has 125 workers in the construction industry. 23  


Public Service Law Article VIII does not require findings or studies on the effects of major 
renewable energy facilities on adjacent and nearby property values. However, in accordance with 
NYCRR §§ 1100-2.19 (j), the Applicant described how the Facility aligns with Criterion 4, 10, and 11 of 
the NYS Smart Growth Public Infrastructure Criteria to protect, preserve and enhance the state’s 
resources; promote sustainability by strengthening existing and creating new communities which 
reduce greenhouse gas emissions; and mitigate future physical climate risk due to sea level rise, and/or 
storm surges and/or flooding. Pertaining to the concerns related to the financial aspects of the facility, 
see sections titled “Project Financial Viability” and “Decommissioning”. 


Terrestrial Ecology 


Comment:  


Commenters voiced concerns over impacts to wildlife and loss of habitat and nesting/mating 
grounds as well as the potential for the Facility to disrupt wildlife corridors. Comments were also raised 
regarding the location of the Facility in relation to the wildlife sanctuary, as well as whether the glare 
from the panels would affect wildlife. Some comments reported seeing state-listed threatened or 
endangered species on or near the site and expressed concern about their safety and survival. 
Concerns were raised over the plan to clear-cut forest and whether the Facility is in conflict with local 
and state conservation plans. 


Discussion: 


The record includes an assessment of potential impacts to terrestrial ecology, including the types 
of plant communities present on the Facility Site, and the species of mammals, birds, amphibians, 
terrestrial invertebrates, and reptiles that are likely to occur based on the ecological communities 
present. Consistent with 16 NYCRR § 1100-2.12, Application Exhibit 11: Terrestrial Ecology (Revision 
2) includes a report that classifies, describes, and quantifies the terrestrial ecological communities 
present within the facility area, including forested areas.24 An iterative siting process resulted in a 
proposed Facility that will primarily impact common ecological communities, including field crop and 
pasture land, deciduous forest while largely avoiding impacts to vulnerable communities. While there 
are impacts to other ecological communities, the largest conversion of habitat will be to agricultural 
areas (approximately 132 acres) into grasses maintained through the life of the Project. This conversion 
will result in an improvement in the quality of the vegetative cover type for wildlife compared to prior to 
Project construction.25  


Consistent with 16 NYCRR § 1100-1.3(g), the Applicant consulted with the Office and NYSDEC 
regarding the surveys that would be required to assess potential significant adverse impacts to NYS 
Threatened or Endangered (T&E) species and completed a wildlife site characterization report 


 
23 Record 141, Exhibit 18 (Revised): Socioeconomic Effects at 1. 
24 Record 152, Exhibit 11 (Revision 2): Terrestrial Ecology. 
25 Record 152, Exhibit 11 (Revision 2): Terrestrial Ecology at 14 and 44. 
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summarizing existing public information on bird, bat, and other species within five miles of the Facility 
Site. Following completion of the required surveys, submission of survey reports, and further 
consultation with the Office and NYSDEC, the Office issued a Determination of Occupied Habitat, 
Incidental Take and Net Conservation Benefit on April 26, 2024.26 The Office determined that the 
project would adversely affect 100 acres of wintering habitat of a NYS-threatened species, the northern 
harrier. As required by 16 NYCRR §§ 1100-1.3(g)(7) and 1100-2.13(f), the Applicant submitted a Net 
Conservation Benefit Plan (NCBP) to provide benefits outweighing the impacts to this species with 
Application Exhibit 12: NYS Threatened of Endangered Species.27 Subpart 5(c) of the Permit would 
require the Applicant to submit a final NCBP as a pre-construction compliance filing, and the Applicant 
is required to implement the NCBP before any work can begin in areas determined by the Office to 
comprise occupied habitat for T&E species. Accordingly, Staff in consultation with NYSDEC concluded 
that the proposed Facility would avoid, minimize, and mitigate potential significant adverse impacts to 
wildlife and their habitat to the maximum extent practicable. Further, the Facility achieves a net 
conservation benefit with respect to any impacted threatened or endangered species.                                                    


Water Resources and Wetlands 


Comment: 


Commenters voiced concerns over impacts to wetlands and water resources including local 
creeks and aquifers, which serve as habitat for wildlife and the source of drinking water for the 
community, specifically the Taghkanic Creek Watershed. Comments also expressed concern that the 
project would encroach on protected Class I wetlands and violate standard 100-foot setbacks. 
Concerns were also raised over the location of the project in an area prone to seasonal flooding. 
Commenters noted that the Facility violates newly revised state wetland regulations and lacks essential 
federal permitting, and is in conflict with the Taghkanic Headwaters Conservation Plan.  


Discussion: 


The Applicant conducted a comprehensive delineation of all federal, state, and locally regulated 
wetlands within the study area. Following review of the wetland delineation report, the Office, in 
consultation with NYSDEC, issued a jurisdictional determination identifying approximately 147 acres of 
NYS-regulated wetlands. The Office concluded that the Applicant’s iterative siting process achieved 
avoidance of NYS-regulated wetlands to the maximum extent practicable, limiting the Facility’s impacts 
to 1.13 acres of NYS-regulated adjacent area. In addition, the Office issued a Surface Waters 
Jurisdictional Determination for the Facility identifying approximately 20,213 linear feet of NYS 
regulated streams. The Applicant has avoided potential significant adverse impacts to all NYS-
regulated streams and their adjacent areas.  


With respect to potential water quality issues and contamination to the Taghanic Creek 
Watershed, the construction and operation of the Project avoids disturbance of Taghanic Creek. 
Furthermore, once a solar panel model is ultimately selected by the Applicant, the Applicant is required 


 
26 Record 22, Revised Determination of Occupied Habitat, Incidental Take and Net Conservation Benefit. 
27 Record 32, Exhibit 12: NYS Threatened or Endangered Species (Redacted); Record 98, Appendix 12-6: Net Conservation 
Benefit Plan (Redacted).  
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by subpart 5(a) of the Siting Permit to submit Final Plans, Profiles, and Detail Drawings including but 
not limited to all manufacturer-provided information concerning the design, safety, testing, and 
certification of solar panels and other equipment. Office Staff will review the Applicant's selected 
technology as a mandatory pre-construction compliance filing pursuant to 16 NYCRR §§ 1100-10.1(a) 
and 1100-10.2. Additionally, the Siting Permit at subpart 6.2(a) would require the Applicant to provide 
any updated information regarding the design, safety, and testing of Facility components, including 
solar panels. The Applicant is also required to provide a Facility Maintenance and Management Plan, 
which will specify procedures and criteria addressing inspections, maintenance, and repairs of solar 
panels and associated equipment consistent with manufacturer requirements.  


The Applicant was required to identify all active groundwater wells within 1,000 feet of the 
Facility, and the Siting Permit would require third-party pre- and post-construction testing of the 
potability of water wells within specified distances of disturbances before and after construction to 
ensure that wells and local water supplies are not impacted by the Facility. In the event third-party 
testing concludes that water supplied by an existing, active water supply well met federal and State 
potability standards prior to construction but failed to meet such standards post-construction as a result 
of Facility activities, subpart 4.4(n)(2)(iv) of the Siting Permit would require that the Applicant construct 
a new water well for the impacted non-participating landowner. For a more thorough assessment of 
groundwater quality and aquifers, please see Exhibit 13 in the record of this proceeding. 


Regarding the request for the Applicant to issue a financial guarantee for remediation of water 
resources in the event of contamination, there are sufficient measures in place to ensure any impacts 
to water sources are addressed. In addition to water well testing discussed above, Permit subpart 
4.4(q)(v) would require the Applicant to address any unanticipated alterations to the hydrology of a 
wetland, in consultation with the Office, before work can continue. See Staff’s response below in 
Decommissioning for a further discussion on the financial guarantees provided by the Applicant.  


It is also worth noting that during construction, the Applicant is required to hire an independent, 
third-party environmental monitor that will have stop-work authority over all aspects of the Facility to 
ensure that the construction complies with all Siting Permit terms and conditions, including USCs, 
SSCs, and approved compliance filings. Continuous inspection by the third-party monitor will be 
supplemented by regular inspections by NYSDPS field staff. 


Stormwater Management and Flood Risk 


Comment: 


Commenters expressed concern over increased erosion and stormwater runoff from the project 
and effects to drainage patterns, especially in flood-prone areas. Comments were also raised regarding 
the application of the proposed permanent stormwater management practices presented in the 
application. 


Discussion: 


There are no anticipated changes in drainage patterns in the surrounding watershed as a result 
of the construction and operation of the Facility. This Facility will be subject to the State Pollution 
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Discharge Elimination System (SPDES) General Permit for Stormwater Discharges from Construction 
Activity administered by NYSDEC. The Applicant’s draft Stormwater Pollution Prevention Plan 
(SWPPP) pertaining to the project construction phase is included in Application Exhibit 13: Water 
Resources and Aquatic Ecology (Revised). The SWPPP in Exhibit 13 contains a preliminary plan to 
control post-construction volume and rate of runoff prepared in accordance with the New York State 
Stormwater Management Design Manual, which will be finalized in the pre-construction compliance 
phase. Stormwater practices are also incorporated into the Facility design in Exhibit 5: Design 
Drawings.   


Regarding concerns of increased flooding as a result of the Facility, the Applicant is required to 
comply with local floodplain development permitting requirements under 16 NYCRR § 1100-6.1(d). 


Cultural Resources 


Comment: 


Commenters expressed the historical and cultural importance of Copake. Commenters argued 
that the Facility would imperil several properties eligible for the National Register of Historic Places, as 
well as ancestral homelands of the Mohican people.  


Historical preservation groups requested that the state require a new impact survey because the 
current one uses a restricted radius that they believe unfairly excludes many important historic sites. 
There were also claims that the Applicant did not consult with local historical groups and Tribal Nations 
and failed to develop a meaningful mitigation plan for impacts on cultural resources. Some comments 
worried that the Facility would have negative effects on investment in historic preservation.  


Discussion:  


The Applicant completed an evaluation of both archaeological and historical cultural resources 
that included outreach to the Delaware Nation, Delaware Tribe of Indians, and the Stockbridge-Munsee 
Community. The Stockbridge Munsee Community provided the Stockbridge-Munsee Community Band 
of Mohican Indians Policy for Treatment and Disposition of Human Remains and Cultural Items That 
May be Discovered during Planned Activities, which was included in the Unanticipated Discovery Plan.   


The Applicant prepared a Phase IA report and conducted Phase IB and addendum Phase IB 
archaeological surveys to identify potential archaeological resources at the Facility.  In its Phase IB 
report, the Applicant identified a new resource - a historic railroad bed – and committed to avoiding this 
resource. The Applicant also prepared a historical architectural report to identify potential impacts to 
additional resources of concern (e.g., Craryville Depot). The New York State Office of Parks, Recreation 
and Historic Preservation/State Historic Preservation Office (OPRHP/SHPO) issued several letters 
concerning the impacts from the proposed Facility including: (1) letters dated July 26, 2021, and 
October 7, 2021, confirming that no additional archaeological work was necessary; (2) a letter dated 
March 7, 2023 stating that the Facility would have an Adverse Impact on five State/National Register 
of Historic Places (S/NRHP) eligible properties requiring mitigation; (3) letters dated July 26, 2023, and 
August 7, 2023 which established the Rasweiler Angus Farm’s S/NRHP eligibility under both Criteria A 
and C; and (4) a letter dated June 16, 2025 stating that along with the updated vegetative planting, a 
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mitigation plan establishing specific preservation/history projects and funding intended to offset adverse 
impacts should be developed (i.e., a Cultural Resources Mitigation and Offset Plan [CRMOP]) and 
submitted within the final Cultural Resources Avoidance, Minimization and Mitigation Plan (CRAMMP). 
Permit subpart 6.1(g) would require the Applicant to submit a CRAMMP in compliance with 16 NYCRR 
§ 1100-10.2(g), including a CRMOP as a preconstruction compliance filing. The Applicant will be 
required to conduct outreach to Indigenous Nations and local historic preservation groups to support 
the development of the CRAMMP.  


The Office concluded that the proposed Facility would avoid, minimize, and mitigate potential 
significant adverse impacts to cultural resources the maximum extent practicable. For additional 
discussion, please see the record of this proceeding and Application documents, including Application 
Exhibit 9: Cultural Resources as revised and its associated appendices. 


Noise  


Comment: 


Commenters expressed concerns that the project would increase noise levels in the area, and 
particularly the nearby school. Comments were raised regarding noise pollution during construction 
and operation for adjacent property owners and the school, with some comments requesting that 
construction activities exceeding certain decibel levels be prohibited during school hours.  


Discussion: 


The Applicant completed an analysis of the potential significant adverse noise impacts from the 
construction and operation of the Facility in compliance with 16 NYCRR § 1100-2.8(a). Application 
Exhibit 7 modelled sound levels from the Facility at all nearby receptors, including residential, non-
residential, and accessory structures. Subpart 4.5(b) of the Permit would require that the Facility’s noise 
levels fully comply with the applicable noise limits for Solar Facilities set forth under 16 NYCRR § 1100-
2.8(b)(2). For additional information, please see Application Exhibit 7: Noise and Vibration, and the 
project noise impact assessments in the appendices associated with Exhibit 7: Noise and Vibration. 


Traffic 


Comment: 


Commenters expressed concerns that the project would increase traffic levels in the area. 
Commenters noted that the construction phase would bring hundreds of heavy truck deliveries and 
special equipment to local roads, which could cause damage and disrupt school bus routes. There 
were also concerns about periodic road closures on major local routes during construction.  


Discussion:  


Application Exhibit 16: Effect on Transportation (Revised) includes a traffic analysis and states 
that “there will be minimal impacts to the traveling public during the peak construction period and 
virtually no impact to the traveling public during off-peak periods.”28 Subpart 6.1(e)(8) of the Permit 


 
28 Record 141, Exhibit 16 (Revised): Effect on Transportation at 32. 
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would require the Applicant to prepare a final Traffic Control Plan, which shall include “[m]aps and plans 
showing final haul routes developed in consultation with the host municipalities and State, County, and 
municipal highway officials.”  The Traffic Control Plan must also include any required road use and 
restoration agreements (RUA’s) as a pre-construction compliance filing. In its response to public 
comments, the Applicant committed to “repair damage done to roads affected by heavy equipment or 
construction activities thereby restoring the affected roads to a condition equal to or better than 
documented by the pre-construction survey.”29 Additionally, the Permit would require the Applicant to 
coordinate with State, county, and local highway agencies to respond to and apply applicable traffic 
control measures to any locations that may experience any traffic flow or capacity issues, and 
authorizes the New York State Department of Transportation (NYSDOT) to administer permits 
associated with oversize/overweight vehicles and deliveries, highway work permits, and associated use 
and occupancy approvals as needed to construct and operate the Facility.  


The Applicant is required to comply with all construction requirements in the Permit, including 
without limitation those related to construction hours, construction monitoring and reporting, and create 
a complaint resolution plan to handle public concerns. For further information, please see Application 
Exhibit 16: Effect on Transportation (Revised) and the associated appendices. 


Decommissioning 


Comment: 


Commenters expressed concerns over what would happen to the infrastructure at the end of the 
Facility’s operation and whether the land would be safe to return to farmland or whether it would be 
completely unusable. In addition, commenters raised concerns about the financial responsibility for 
clean-up and decommissioning costs being passed on to the taxpayers or farmers. There were 
concerns that the Applicant’s decommissioning plan was insufficient. Commenters questioned whether 
the developer, given its reported financial issues, would be around to fulfill its decommissioning 
obligations or whether it would abandon the Facility. Some commenters also pointed out that panels 
are difficult to recycle and could end up as toxic waste in local landfills. Other comments expressed 
concern that the technology used in the panels would become obsolete quickly. 


Discussion: 


The Permit would require the Applicant to submit and implement an approved Decommissioning 
and Site Restoration Plan as a pre-construction compliance filing. The Applicant is also required to 
comply with the NYSAGM Guidelines for Solar Energy Projects during construction, operation, and 
restoration and decommissioning activities. Adhering to these guidelines ensures that the areas on 
agricultural land will return to a productive state following decommissioning of the Facility, to the 
maximum extent practicable. 


Subpart 4.6(b) of the Siting Permit would require the Applicant to provide independent, third-
party financial security to the host municipality (i.e., Town of Copake) during the life of the Facility to 


 
29 Record 179, ATTACHMENT A - Applicant Response to Public Comments. 
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ensure funding for decommissioning and site restoration costs in the event the Applicant defaults on 
the above obligations. The amount of financial security is subject to update every five years to reflect 
changes in estimated costs, and the Applicant is required to comply with the financial security 
requirements provided in Part 1100 of the Uniform Standards and Conditions regardless of its business 
structure (i.e., LLC). 


Regarding recycling or disposal of the panels at the time of decommissioning, the Applicant is 
required under Subpart 4.6(a) and 16 NYCRR § 1100-2.24, to address safety and the removal of 
hazardous conditions, environmental impacts, recycling, and potential future uses for the site, in the 
Decommissioning and Site Restoration Plan. Finally, Subparts 1.1 and 4.6(a) of the Permit require the 
Applicant to comply with all state and federal laws and regulations in effect at the time of 
decommissioning regarding the disposal and recycling of components. For additional discussion of 
decommissioning security and decommissioning removal, please refer to Application Exhibit 23: Site 
Restoration and Decommissioning as revised and its associated appendices.   


 


Dated: October 13, 2026 
  
NEW YORK STATE OFFICE OF RENEWABLE  
ENERGY SITING AND ELECTRIC TRANSMISSION 
Three Empire State Plaza, 
Albany, NY 12223-1350 
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