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   Albany on July 26, 2001
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Maureen O. Helmer, Chairman
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CASE 99-G-1695 – Proceeding on Motion of the Commission as to the
Rates, Charges, Rules and Regulations of Orange
and Rockland Utilities, Inc. for Gas Service.

ORDER ESTABLISHING RATES IN PHASE 2

(Issued and Effective October 18, 2001)

BY THE COMMISSION:

INTRODUCTION

On November 20, 2000, in Case 99-G-1695, we adopted a

rate and restructuring plan for Orange and Rockland Utilities,

Inc. (Orange and Rockland or the company)(Phase 1).1  Our Order

required the company to implement components of a gas

restructuring plan and to freeze base rates through May 1, 2002.

The Order allowed Orange and Rockland to retain certain credits

that would have been returned to ratepayers in order to avoid a

base rate increase.  

Phase 2 of this proceeding was established, in part,

to provide the parties an opportunity to elicit proposals for

encouraging greater marketer involvement and for developing

                    
1 Case 99-G-1695, Orange and Rockland Utilities, Inc. – Gas

Rates, Opinion No. 00-13 (issued November 20, 2000).
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additional gas restructuring provisions.  It was also intended

to permit the parties to work out a plan to extend the gas base

rate freeze to October 31, 2003.

On April 24, 2001, Orange and Rockland and four

parties – Staff, the State Consumer Protection Board (CPB),

Industrial Energy Users Association (IEUA) and Multiple

Intervenors (MI) - submitted a Joint Proposal recommending

additional restructuring provisions.  Statements in support of

the Joint Proposal have been received from the company, staff,

and MI.  The Small Customer Marketer Coalition (SCMC) filed

comments in opposition to the Joint Proposal.

TERMS AND CONDITIONS IN
THE JOINT PROPOSAL

The terms and conditions in the Joint Proposal resolve

most issues considered in Phase 2 of this proceeding.2  It

includes proposals for encouraging marketers’ participation in

the market and advancing competition in the provision of retail

gas service.

Revenue Requirement

The Order in Phase 1 of this proceeding allowed Orange

and Rockland to retain approximately $9.01 million of customer

credits to continue the gas base rate freeze that has prevailed

since 1992.  This amount covered rate deficiencies for the

period from November 1, 2000 to April 30, 2002.  The Order also

authorized the company to reserve additional customer credits

totaling $9.06 million for a possible extension of the gas base

rate freeze from May 1, 2002 to October 31, 2003, contingent

upon development of an acceptable program to achieve additional

                    
2 Gas capacity and reliability issues are under consideration in

a generic proceeding, Case 97-G-1380, Future of the Natural
Gas Industry.
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gas restructuring in Phase 2.  The Joint Proposal freezes rates,

allows the company to retain the $9.06 million of reserved

customer credits, and requires actions to promote competition.

Gas In Storage Working Capital Cost

In Phase 1, recovery of $396,000 in working capital

costs associated with gas in storage was transferred from base

rates to the monthly gas adjustment.  The monthly gas adjustment

recovers this component equally from firm sales and firm

transportation customers with a true-up at the time of the

annual reconciliation.

The Phase 2 Joint Proposal establishes separate rates

for the two groups of customers.  Firm transportation customers

pay a rate set at 20% of the rate paid by firm gas customers.

This rate design recognizes the fact that firm transportation

customers draw down gas supplies in storage to a lesser extent

than firm sales customers.  An annual reconciliation will be

conducted on October 31 of each rate year.  Any over- or under-

collections will be added to the projected gas in storage

working capital costs for the following twelve-month period.

Phase 2 Back Out Rate

Beginning November 1, 2001 and extending to

October 31, 2003, the Joint Proposal provides for a back out

rate of $0.08 per Mcf for firm transportation customers who

receive a single bill from Orange and Rockland (the company

assumes the collection risk on gas supply receivables).3  For

firm transportation customers with dual bills (the marketer

assumes the collection risk on gas supply receivables), the back

                    
3 An additional $.62 per bill credit is available if the marketer

bills the customer.  (Cases 99-M-0631, Customer Billing
Practices, and 99-M-1343, Retail Access Business Practices,
Order Establishing Retail Access Billing and Payment
Processing Practices (issued May 18, 2001)).
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out rate is $0.10 Mcf.4  The additional $0.02 per Mcf represents

the uncollectible on the gas supply cost.

The Joint Proposal permits Orange and Rockland to use

customer credits and over-collections through the gas adjustment

clause to make up the revenue deficiency resulting from the

proposed back out rate.  In addition, Orange and Rockland will

contribute $50,000 in each of the second and third rate years

towards the revenue deficiency.

Rate Unbundling

A recent Commission order in the Competitive Markets

Proceeding requires gas and electric utilities to conduct cost

studies, to assign costs to the utilities’ functions and

services, and to establish fully unbundled, cost-based rates.5

It established the goal of the first half of 2002, or as soon as

reasonably possible thereafter, for implementing utility-

specific unbundled rates.  The Joint Proposal continues the

Phase 2 back out rate to October 31, 2003, past the established

date for implementing unbundled, cost-based rates.

 The parties claim that the continuation of the back

out rate to October 31, 2003 should be adopted because it

provides customers and marketers more certainty, which

facilitates migration decisions.  In Phase 1, a back out rate at

about the same level as the one proposed in Phase 2 contributed

to a successful retail access program.  The number of customers

migrating to marketers between November 1, 2000 and June 30,

2001 increased by over 100 percent.

                    
4 When added to the gas in storage working capital cost shift

described above, the back out credit totals $0.097 per Mcf and
$0.117 per Mcf, for single bill customers and dual bill
customers, respectively.

5 Case 00-M-0504, Provider of Last Resort Responsibilities,
Order Directing Expedited Consideration of Rate Unbunding
(issued March 29, 2001).
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Interruption Procedures

Orange and Rockland will implement interruption-

related procedures in addition to criteria for interruptible

service established by the Commission.6  The most significant

additional actions Orange and Rockland will take include: (1)

localizing the geographical area affected by an interruption to

the extent reasonably practicable and as long as system

reliability or service is not adversely affected; (2) providing

periodic informational updates about interruptions made to

interrupted customers; (3) responding to inquiries within a

prescribed time frame; and (4) submitting disputes to the

company’s Vice-President Ombudsman.  If a matter remains

unresolved after the parties make every effort to resolve it,

the customer may file a complaint with the Commission.  Given

the interruption provisions contained in the Joint Proposal, MI

is withdrawing an informal complaint it filed on behalf of U.S.

Gypsum.

Provider of Last Resort (POLR) Pilot Program

The Joint Proposal provides various procedures for the

company to evaluate the amount of interest in a POLR pilot

program.  The salient provisions include requirements that the

company: (1) meet with and survey the views of Consumer Advisory

Panels; (2) survey marketers to determine their interest in

participating in a POLR Pilot program; (3) focus the survey on

voluntary migration of customers and fixed and/or variable price

options; and, (4) file a plan for a POLR pilot program 60 days

after completion of such surveys or 90 days after issuance of

the Commission’s order in the Competitive Markets Proceeding,

whichever is later.

                    
6 Case 00-G-0996, Criteria for Interruptible Gas Service, Order

Adopting Permanent Rule (issued January 31, 2001).



CASE 99-G-1695

-6-

Market Power Monitoring Mechanism

To promote the development of a competitive market and

customer choice, the Joint Proposal establishes a mechanism to

monitor market share.  It provides that a monitoring mechanism

will apply when 35% of Orange and Rockland’s total firm sales

and firm transportation gas customers commence to take service

from marketers.  The mechanism provides that in the event any

marketer’s share of total customers exceeds 25%, an interested

party may request a meeting of the parties to this proceeding to

consider whether any true market power concern exists.  The

Joint Proposal provides a timeframe and procedures for

consideration of such concerns by the parties, and an

opportunity to resolve them. Unresolved disputes and proposed

remedies may be submitted to the Commission for its

consideration and resolution.  This provision applies to all

marketers and Orange and Rockland affiliates and does not

preclude the Commission or Staff from performing any normal or

routine investigations or audit responsibilities.

Marketer Satisfaction Survey

The Joint Proposal requires Orange and Rockland to

conduct surveys in April, 2002 and April, 2003 to gauge marketer

satisfaction with the utility company’s efforts to advance the

competitive market.  The surveys will be conducted by an

independent third party and the results provided to all parties

within 45 days after the results are available.

SUPPORTING STATEMENTS

Orange and Rockland, Staff, and Multiple Intervenors

filed supporting statements.  Orange and Rockland states that

the Joint Proposal balances customers’ and investors’ interests

and produces results that further competition in the gas market.

The company further contends that the Joint Proposal continues

the back out rate at a level that should result in customer
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migration, and taken as a whole, adequately address the concerns

stated in our Policy Statement on the future of the Natural Gas

Industry and related Clarifying Order.7

Staff also supports the proposal, maintaining that it

constitutes an effective plan to implement competition and

continue the customer choices that began in Phase 1 of this

proceeding.  Staff points out that the Joint Proposal contains

many features to assist marketers and customers and that it

would continue a successful customer migration program.  Staff

supports provisions of the proposal providing for back out rates

of $0.10 per Mcf and $0.08 per Mcf, depending on the marketers’

billing and collection arrangements with the company,

respectively, absorption of $0.02 per Mcf by the company for

uncollectibles (when $0.10 per Mcf is the back out rate), and,

the company contribution of $50,000 in each of two rate years to

make up revenue deficiencies resulting from the back out rate.

Moreover, Staff states that an extension of the back out credit

beyond the target date for implementing unbundled rates provides

customers and marketers known and stable rates throughout the

term of the proposal that are helpful for retail access planning

purposes.  Staff and the company believe these provisions and

the other features of the Joint Proposal, provide ample

justification for the Commission to adopt it.

Multiple Intervenors (MI) also recommends adoption of

the Joint Proposal as a reasonable resolution of the issues in

this phase of the proceeding.  MI believes it satisfies our

recent order establishing criteria for interruptible service.8

                    
7 Cases 93-G-0932, Restructuring of Emerging Competitive

National Gas Market, and 97-G-1380, Future of the Natural Gas
Industry in New York State, Policy Statement and Order
Terminating Capacity Assignment (issued November 3, 1988) and
Order Clarifying Gas Policy Statement (issued April 1, 1999).

8 Case 00-G-0096, supra, Order Adopting Permanent Rule.
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MI understands that the Joint Proposal’s interruption provisions

do not supersede our complaint procedures.  It believes the

provisions should minimize the likelihood of interruption-

related complaints by ensuring the disclosure of relevant

information and by improving communications among Orange and

Rockland, customers, and Staff.

OPPOSING STATEMENTS

The Small Customer Marketer Coalition (SCMC) believes

that the proposed back out rate could impede the development of

a competitive market, that it does not provide an acceptable

proxy of the costs associated with the elimination of the

merchant function, and that it is inconsistent with the back out

rates of other gas utilities in the State.

SCMC claims the back out credit does not reflect all

the costs the company will avoid by eliminating the merchant

function.  It believes a comprehensive cost study would produce

a back out rate closer to the interim back out rates established

for other gas utilities.

SCMC also contends that Orange and Rockland should

establish unbundled rates in mid-2002, the target date in the

Commission’s unbundling order,9 rather than in November 2003.

SCMC believes that the potential for lost revenues from the

implementation of unbundled rates is no reason to postpone the

implementation date.  Instead, it suggests that a deferral

mechanism be used to address the company’s concerns.

                    
9 Case 00-M-0504, supra, Order Directing Expedited Consideration

of Rate Unbundling.
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DISCUSSION

The Joint Proposal’s provisions are largely unopposed,

except for SCMC’s concerns about the level and duration of the

back out rate.  The interim back out rate proposed here is an

acceptable interim rate.  Orange and Rockland has claimed, based

on its cost study, that the back out rate should be about

$0.0239 per Mcf.  Staff, for its part, considers the proposed

back out rate to be an acceptable interim proxy until fully

unbundled rates are implemented.  We accept Staff’s view.  SCMC

has not proposed any specific cost-justified back out rate for

us to examine here.  Nor has it shown that the rate for Orange

and Rockland should necessarily be the same as those put in

place for other companies.  We understand that a higher back out

rate, all else being equal, is desirable to SCMC.  However, we

recognize as well that utility companies have different cost

characteristics and the differences in their operations and cost

structures can support disparate rates.

Moreover, as the proponents claim, the migration of

Orange and Rockland’s customers to marketers (with the interim

back out rate in place) has increased by over 12,000 customers

in the eight month period from November 1, 2000 to June 30,

2001.  This growth constitutes over a 100% increase in the

customers who have migrated to marketers - almost 20% of total

customers.  This movement suggests that market participants are

finding the back out rate and other company gas restructuring

provisions advantageous, notwithstanding SCMC’s claims. As this

rate is only for an interim period and SCMC has not made a

persuasive case for us to adopt any other back out rate, we find

no reason to reject the Joint Proposal’s terms.

Orange and Rockland will not have increased gas base

rates for eleven years by the time the Joint Proposal ends.

Furthermore, its retail access program has been very successful.

These facts persuade us to allow Orange and Rockland to wait
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until the end of the Joint Proposal to implement unbundled

rates.  The eleven year base rate freeze has provided Orange and

Rockland little earnings flexibility for it to absorb the

incremental lost revenues that may ensue from unbundling its

rates.  While revenue deficiencies under Phase 2 are satisfied

through the use of customer credits, there are no excess credits

available to fund any additional lost revenues from unbundling.

Moreover, the eleven-year base rate freeze implies the

possibility of a company request for a base rate increase at the

end of the Joint Proposal’s term.  Under these circumstances, we

do not want to jeopardize the gains achieved in the company’s

retail access program by exposing the company to any greater

amount of lost revenues.  We prefer to review unbundling and any

associated lost revenues in the context of any rate case filing

at the end of the rate period established in Phase 2 (May 1,

2002 to October 31, 2003).

 The Joint Proposal contains other features that are

acceptable and beneficial.  These features include provisions

relating to interruptions, a POLR Pilot program, market power

monitoring, and marketer surveys.

The interruption provisions provide interruptible

customers greater assurances that the company will interrupt

service only for reliability purposes.  Moreover, new procedures

will be established to provide customers specific information of

such events; and, the provisions provide interruptible customers

clear procedures for resolving any disputes.

The POLR pilot program provides the company, the

customer advisory group, marketers, and customers a good

opportunity to determine their interests in, and the range of

possibilities for, such a program.  The proposal properly

focuses on promoting voluntary migration and fixed and variable

price options.  The company is committed to filing a plan for a

POLR pilot program 60 days after completion of its surveys or 90
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days after issuance of a Commission order in the Competitive

Markets Proceeding, whichever is later.  The market power

monitoring mechanism also provides a useful dispute resolution

path that allows the parties and future marketers to settle any

retail market concerns, to continue to develop the competitive

market, and to advance customer choice in the Orange and

Rockland service area.

Adoption of the marketer satisfaction survey proposal

will continue the process, initiated in March 2001, of gauging

the company’s working relationship with the marketers in its

service territory.  Ongoing utility company cooperation with

them is essential to advance the competitive market.  The

results of these surveys should provide valuable information to

the company and help it sustain important interactions with

marketers.

The Commission orders:

1. The terms and conditions of the Orange and Rockland

Utilities, Inc. (Orange and Rockland) Joint Proposal, dated

April 24, 2001, are adopted and are hereby incorporated and made

a part of this Order.

2.  Orange and Rockland is directed to file, with the

Secretary of the Commission and serve all parties, any necessary

tariff amendments, no later than October 26, 2001, to become

effective on November 1, 2001, and take any other necessary

actions to implement requirements identified in the Order as

soon as it is possible to do so.  Any comments on the proposed

tariff amendments must be received at the Commission’s office

within ten days of service of the tariff amendments.  The

amendments shall not become effective on a permanent basis until

approved by the Commission.

3.  The requirement of the Public Service Law that

newspaper publication be completed prior to the effective date
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of the amendments is waived, but the company is directed to file

with the Commission, not later than six weeks following the

effective date of the amendments, proof that a notice of the

changes set forth in the amendments and their effective date has

been published for four consecutive weeks in a newspaper having

general circulation in the service territory of the company.

4.  Orange and Rockland is directed to file a plan for

a Provider of Last Resort pilot program 60 days after completion

of customer and marketer surveys or 90 days after issuance of

the Commission’s Order in the Competitive Markets Proceeding,

whichever is later.

5.  This proceeding is continued.

By the Commission,

(SIGNED) JANET HAND DEIXLER
   Secretary












































