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June 9, 2017 

 

 

VIA EMAIL 

 

Hon. Kathleen H. Burgess 

Secretary 

New York State Public Service Commission 

Three Empire State Plaza 

Albany, NY 12223-1350 

 

Re: Case __________ – Request of SUN8 PDC LLC to Extend the Phase One NEM 

Term to 30 years for Multiple Community Distributed Generation Projects 

 

Dear Secretary Burgess: 

 Pursuant to the Order on Net Energy Metering Transition, Phase One of Value of 

Distributed Energy Resources, and Related Matters issued by the New York State Public Service 

Commission (“Commission”) on March 9, 2017 in Cases 15-E-0751 and 15-E-0082 (“VDER 

Order”)1, SUN8 PDC LLC (“SUN8”), an affiliate of Distributed Sun LLC (“DSUN”), hereby 

requests that the Commission extend the term for compensation under the VDER Order’s Phase 

One net energy metering (“NEM”) compensation mechanism to 30 years for the following solar 

photovoltaic community distributed generation (“CDG”) projects (each a “Project” and, 

collectively, the “Projects”), each project being located in the service territory of New York State 

Electric and Gas Corporation (“NYSEG”): 

 

(a) two solar photovoltaic projects totaling 3.7 MW located on property on Town Line Road 

in Middlesex, New York (collectively, the “Middlesex Project”) (NYSEG Project Nos. 

10769 and 10770); and 

 

(b) six solar photovoltaic projects totaling 12 MW located across various parcels in the Town 

of Dryden, New York (collectively, the “Ellis Project”) (NYSEG Project Nos. 7593, 7594, 

7595, 10495, 10496, and 10497). 

 

In addition, as described in more detail herein, SUN8 requests that the Commission 

conditionally extend the term for compensation under the VDER Order’s Value Stack Tariff 

                                                
1  Cases 15-E-0751 and 15-E-0082, In the Matter of the Value of Distributed Energy Resources, 

Order on Net Energy Metering Transition, Phase One of Value of Distributed Energy 

Resources, and Related Matters (issued March 9, 2017) (“VDER Order”). 
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compensation mechanism to 30 years for a third Project: six solar photovoltaic projects totaling 12 

MW located in the Town of Spencer, New York, NYSEG Project Nos. 10787, 10993, 10994, 

10995, 10996, and 10997 (collectively, the “Spencer Project”). 

 

The Projects are at various stages of development.  In some cases, long-term ground leases 

have been executed for properties on which the Projects will be sited.  In other cases, Payment in 

Lieu of Taxes (“PILOT”) agreements have been executed with Industrial Development Agencies 

(“IDA”) to secure favorable tax treatment for the Projects.  SUN8’s business model also includes 

forming a separate special purpose entity (“SPE”) for each Project, which SPE will finance, 

construct, and own that Project. 

 

I. Background 

 

The VDER Order sets forth the criteria for new net metered projects to be eligible for 

compensation under Phase One NEM, which is intended to provide projects with compensation 

approximately equal to what they would have received under existing NEM tariffs.  For projects 

that are eligible for Phase One NEM compensation, the VDER Order provides for a compensation 

term length of 20 years from the project’s in-service date.  The VDER Order further provides that 

developers or customers may file petitions requesting a Phase One NEM compensation term 

greater than 20 years “based on pre-existing financing or other contractual arrangements that 

contemplated a longer period.”2   

 

The VDER Order specifies that this extension allowance is the same allowance provided 

for projects eligible for grandfathering into remote net metering monetary crediting pursuant to the 

Commission’s April 17, 2015 Order in Case 14-E-0151.  There, the Commission stated that “while 

[the standard 25-year period for monetary crediting] should be sufficient for making most financial 

arrangements, … developers may petition for an extension of the period, upon a showing that the 

contractual arrangement for financing a particular project cannot be accomplished within a 25-

year period, and a longer period is necessary.” 3 

 

For projects that are eligible for Value Stack Tariff compensation, the VDER Order 

provides for a compensation term length of 25 years from the project’s in-service date.   

 

Each Project is a CDG project, with the Middlesex Project and the Ellis Project eligible for 

Phase One NEM compensation, and the Spencer Project eligible for Value Stack Tariff 

compensation.  Pursuant to the VDER Order, SUN8 hereby requests that the Commission grant 

                                                
2  VDER Order at 56. 

3  Case 14-E-0151 et al., Petition of Hudson Valley Clean Energy, Inc. for an Increase to the Net 

Metering Minimum Limitation at Central Hudson Gas & Electric Corporation, Order Granting 

Hearing in Part, Establishing Transition Plan, and Making Other Findings (issued April 17, 

2015) (“Transition Plan Order”) at 9.   
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each Project an extension of their respective terms to 30 years from its in-service date.  As 

explained herein, the extensions are needed to accommodate pre-existing financing and contractual 

arrangements for the Projects.  Specifically, 30-year compensation terms are needed to match the 

30-year PILOT agreements and 35-year ground leases for the properties on which the Projects will 

be sited and constructed. SUN8 also accepted NYSEG’s cost estimates for the Projects, and 

entered into an interconnection agreement with NYSEG for each Project’s line upgrades and 

delivery of service, based on a 30-year revenue expectation. The extensions are also needed to 

avoid materially affecting those agreements, which were entered into based on 30-year revenue 

projections.  The extension also is consistent with the Commission’s prior decisions granting 

monetary crediting term extensions to solar photovoltaic projects developed by SUN8’s affiliate, 

DSUN, based on economic and financial considerations. 

 

II. The Middlesex Project and the Ellis Project Have Pre-existing Financial and Other 

Contractual Arrangements Requiring an Extension of the Phase One NEM 

Compensation Term 

 

Each Project utilizes the same third-party-ownership arrangement whereby the SPE invests 

all the capital to finance, develop, construct, and own the Project as a CDG project.  The CDG 

project then obtains various subscribers who purchase the electricity generated thereby (and the 

corresponding NEM credits) at a predetermined rate (“Energy Payment Rate”) for the term of the 

subscription to the CDG project.  The financing and payment structure for each CDG project is 

developed such that the expected Energy Payment Rate from all subscribers, together with any tax 

credits or subsidies, are sufficient to provide an adequate return to the SPE at market rates on 

money invested over the life of the project, while providing sufficient value to each subscriber 

through NEM credits and bill savings.   

 

The Energy Payment Rate is largely dependent on the value of the NEM credit itself.  That 

is, a CDG project can only charge its subscribers an amount for the NEM credit value that is less 

than the actual value of the NEM credit.  In order to encourage customers to subscribe to the CDG 

project, the subscribers must be able to ultimately save money on their bills.  However, if the 

Energy Payment Rate is too low, the project will not be economically viable and investors will not 

be able to recoup their investments in the CDG projects.   

 

For each of its prospective CDG projects, SUN8 determines an appropriate Energy 

Payment Rate based on the expected value of the NEM credits that will be generated over an 

assumed 30-year project lifetime.  With declining incentive support and increasing solar equipment 

lifetimes, a 30-year revenue expectation from energy sales is a reasonable assumption.  Other 

economic aspects of a CDG project also rely on such a 30-year revenue stream model.  For 

example, SUN8 generally enters into 25-year ground leases with two additional 5-year extensions 

at SUN8’s option based on an expected 30-year solar photovoltaic project revenue stream, and 

structures the corresponding rent payments and schedules based on that expected revenue.  The 

expected 30-year revenue streams also factor into SUN8’s decision to enter into PILOT 
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agreements for favorable tax treatment of its solar photovoltaic projects, and what PILOT terms 

are necessary to ensure a reasonable return over the life of the CDG project. 

 

SUN8 has already entered into a number of lease agreements and PILOT agreements for 

the Projects.  The economics of these agreements were based on the assumption that Phase One 

NEM compensation would be available over a period of thirty years.  A shorter term for Phase 

One NEM compensation (i.e., 20 years) for the Middlesex and Ellis Projects could materially affect 

the value of those contracts to SUN8, as well as jeopardize the financial viability of the Projects 

themselves.    As such, an extension to 30 years for Phase One NEM compensation is necessary to 

ensure that the projects remain economic, and that the financial and other arrangements entered 

into by SUN8 are not unnecessarily frustrated by a shorter compensation term.  

 

Additional details on the Middlesex and Ellis Projects are detailed below: 

 

A. Middlesex Project (NYSEG Project Nos. 10769 and 10770) 

 

The Middlesex Project consists of two solar photovoltaic arrays totaling 3.7 MW located 

across 22.6 acres of property in Middlesex, New York, which will be operated as a CDG project.  

The Project is expected to generate enough electricity to power the equivalent of more than 800 

average New York homes.   

 

On August 16, 2016, SUN8 executed a Site Lease Agreement with the owner of the 

aforementioned parcel to acquire a leasehold interest for the purpose of developing the Middlesex 

Project.  Separately, on April 17, 2017, SUN8 submitted an Application for Financial Assistance 

with the Finger Lakes Economic Development Center (“FLEDC”), an IDA, requesting a 30-year 

PILOT term for the Middlesex Project. 

 

Throughout the development process, SUN8 relied on a 30-year Phase One NEM 

compensation term to predict expected revenues and to generate a financeable return on investment 

for the Middlesex Project.  Both the term of the Site Lease Agreement (an initial term of 25 years, 

with two 5-year extensions at SUN8’s option), as well as the rent schedule, are based on an 

estimated 30-year project life.  Limiting the Phase One NEM compensation term to 20 years would 

therefore materially interfere with the revenue expectations of SUN8, jeopardize the financial 

stability of the Middlesex Project, and potentially result in the Middlesex Project not being built.  

To support a request for an extension of the Phase One NEM compensation term for the Middlesex 

Project to 30 years from the in-service date, SUN8 is submitting the following items which are 

attached as Exhibit A: 

 

(1) the recitals, term provision, and signature page of the Middlesex Project Site Lease 

Agreement. 

(2) the FLEDC PILOT Application for the Middlesex Project. 
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B. Ellis Project (NYSEG Project Nos. 7593, 7594, 7595, 10495, 10496, and 10497) 

 

The Ellis Project consists of six solar photovoltaic projects totaling 12 MW across 

approximately 110 acres on parcels on and near Turkey Hill Road in the Town of Dryden, New 

York, which will be operated as a CDG project in conjunction with an additional two 2 MW and 

two 1 MW solar photovoltaic facilities receiving compensation under the Value Stack Tariff.  The 

Ellis Project is expected to generate enough electricity to power the equivalent of more than 4,000 

average homes.  Once all approvals are secured, the Ellis Project likely will take six months to 

complete construction. 

 

On March 17, 2017, SUN8 submitted an Application for Incentives with the Tompkins 

County IDA seeking a 30-year PILOT agreement for the Ellis Project.4  In connection with this 

application, SUN8 obtained a letter of endorsement from the Town of Dryden.  SUN8’s application 

was the subject of a Tompkins County IDA Board of Directors meeting on April 13, 2017, and is 

currently pending.  In 2016, SUN8 also obtained a letter agreement with the landowner to pursue 

a 25-year lease with two 5-year extensions at SUN8’s option.  SUN8 is currently in the process of 

negotiating both an extension to that letter agreement and a definitive lease agreement for the 

relevant Project property.  

 

SUN8’s pursuit of a 25-year lease term (with extensions) with the landowner relies on 

estimated Project revenues over a 30-year period based on Phase One NEM compensation.  The 

pending PILOT application also requests a 30-year term to remain aligned with SUN8’s 30-year 

revenue stream analyses.  However, absent a 30-year term for Phase One NEM compensation, the 

Ellis Project may not be financially feasible even if the Tompkins County IDA approves the PILOT 

application.  To support a request for an extension of the Phase One NEM compensation term for 

the Ellis Project to 30 years from the in-service date, SUN8 is submitting the following items 

which are attached as Exhibit B: 

 

(1) the Tompkins County IDA PILOT Application for the combined 18 MW of solar 

generation. 

(2) a letter of endorsement from the Town of Dryden.5 

  

                                                
4  The Application is for the combined 18 MW of solar photovoltaic generation. 

5  The proposed letter agreement and lease agreement are subject to confidentiality protections 

and therefore are not attached to this petition. 
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III. A Conditional Extension of the Term for Value Stack Tariff Compensation is 

Warranted for the Spencer Project 

 

In addition to the above-requested Phase One NEM compensation term extensions, SUN8 

also requests that the Commission conditionally grant an extension to 30 years of the Value Stack 

Tariff compensation term for the Spencer Project.  The Spencer Project (NYSEG Project Nos. 

10787, 10993, 10994, 10995, 10996, 10997, 11661, and 11662)6 consists of eight solar 

photovoltaic arrays on three parcels located on VanEtten Road in the Town of Spencer, New York, 

which will be operated as a CDG project.   

 

SUN8 is currently engaged in discussions with Department of Public Service Staff 

(“Staff”) and the New York State Energy Research and Development Authority (“NYSERDA”) 

to potentially replace the combined 15.7 MW capacity of the Middlesex and Ellis Projects with an 

equivalent capacity from the Spencer Project such that, once complete, the Spencer Project would 

receive compensation under Phase One NEM while the Middlesex and Ellis Projects would be 

converted to Value Stack Tariff compensation (the “Swap”).  While not finalized, NYSERDA and 

Staff have both expressed interest in approving the Swap, the need for which is driven largely by 

the timing for municipal approvals. 

 

The discussions with Staff and NYSERDA are still ongoing regarding a potential Swap 

which, if finalized, will result in the Spencer Project being compensated under Phase ONE NEM 

and requiring the same 30-year term that has been requested above for the Middlesex Project and 

the Ellis Project.  A conditional extension to 30 years of the Spencer Project’s compensation term 

length is therefore warranted now to avoid an unnecessarily duplicative extension request in the 

future should the Swap be consummated.   

 

The conditional extension is also warranted based on the pre-existing financial and other 

arrangements that SUN8 has entered into with respect to the Spencer Project, which arrangements 

may be frustrated absent the availability of a 30-year compensation term under either Value Stack 

Tariff or Phase One NEM compensation. Specifically, on September 28, 2016, SUN8 executed a 

Site Lease Agreement with the owner of the parcels described above to acquire leasehold interests 

in the parcels for the purpose of developing the Spencer Project.  Separately, on May 4, 2017, 

SUN8 received written confirmation from the Tioga County IDA approving a 30-year PILOT 

request for the Spencer Project.  Full operation is expected by December 31, 2017. 

 

Similar to the Phase One NEM Projects described above, SUN8 relied on a 30-year revenue 

projection to predict a return on investment for the Spencer Project, and to establish the term and 

rent schedule of the Site Lease Agreement.  Like with the Middlesex Project, both the Spencer 

                                                
6 For interconnection applications 11661 and 11662, the NYSEG’s technical review and CESIR 

results were delivered to SUN8 on May 31, 2017.  SUN8 is preparing to make the 25% 

Advance Payment to NYSEG. 
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Project Site Lease Agreement’s term (an initial term of 25 years, with two 5-year extensions at 

SUN8’s option) and the rent schedule were based on an estimated 30-year project life.  Moreover, 

the Spencer Project already has been approved for a 30-year PILOT agreement for favorable tax 

treatment.  Thus, these pre-existing financial arrangements for the Spencer Project warrant a 30-

year compensation term.  To support a request for an extension of the compensation term for the 

Spencer Project to 30 years from the in-service date, SUN8 is submitting the following items which 

are attached as Exhibit C: 

 

(1) the recitals, term provision, and signature page of the Spencer Project Site Lease 

Agreement. 

(2) the Tioga County IDA Cost/Benefit Analysis for the Spencer Project.  

(3) the May 3, 2017 Tioga County IDA Board resolution approving the Spencer Project 

PILOT. 

IV. The Requested Relief is Consistent With Prior Commission Decisions Providing For 

Extended Net Metering Terms 

 

The Commission previously approved 30-year remote net metering monetary crediting 

terms for solar photovoltaic projects developed by SUN8’s affiliate, DSUN.7  In the Monetary 

Crediting Extension Order, the Commission stated that “because the financing arrangements for 

the projects cannot be accomplished within the 25-year period [for monetary crediting], a longer 

monetary crediting period is necessary….”8  The Commission further noted that “all of the PPAs 

that govern the development of the projects, as well as the purchases of the electricity they 

generate, are intended to provide SPEs with a return on their investments in the projects, while 

keeping the cost of energy reasonable for [the counterparty]” and that a shorter PPA term could 

affect the economic and financial viability of the projects for both DSUN and its counterparties.9  

Therefore, the Commission granted a 30-year term for monetary crediting to DSUN’s projects in 

that case “to accommodate the parties’ contractual and financing arrangements.”10 

 

The same rationale can and should be applied with respect to the Projects which are being 

developed by affiliate companies using financial horizons that are consistent with the horizons 

approved in the Monetary Crediting Extension Order.  As noted in Point I above, the Commission 

                                                
7  See Case 16-E-0007, Petition of Distributed Sun LLC, Building Energy Development US, 

LLC, and Cornell University to Extend the Monetary Crediting Period to 30 Years for Five 

Solar Photovoltaic Projects, Order Granting Modified Relief and Making Other Findings 

(issued April 27, 2016) (“Monetary Crediting Extension Order”). 

8  Monetary Crediting Extension Order at 8. 

9  Id. at 9. 

10  Id. at 10. 
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explicitly modeled the allowed term extension in the VDER Order after the same allowance for 

projects eligible for grandfathering into monetary crediting pursuant to the Transition Plan Order.  

Therefore, the Commission should extend the VDER Order compensation terms to 30 years for 

the Projects.  This is necessary to accommodate SUN8’s existing financial and other arrangements 

which otherwise cannot be accomplished within the shorter 20-year term, and to avoid negatively 

affecting the economic viability of the Projects.   

 

V. Need for Expedited Review 

 

SUN8 respectfully requests that the Commission expedite its review of this request, and 

issue a decision granting each Project an extension of their compensation terms to 30 years by no 

later than June 23, 2017.  Such expedited review is necessary because financing for the Projects 

largely depends on the availability of a 30-year term length for Phase One NEM compensation 

and, absent a final decision from the Commission, SUN8 will be unable to finalize agreements for 

the financing and construction of the Projects.  In addition, some of the Projects are expected to 

commence construction in the near future, with commercial operations expected to be achieved 

prior to the end of 2017.  In order to accommodate these upcoming milestones, expedited relief 

from the Commission is warranted. 

 

VI. Conclusion 

 

For the foregoing reasons, SUN8 respectfully requests that the Commission: (1) grant the 

Middlesex Project an extension of the term for Phase One NEM compensation to 30 years from 

its in-service date; (2) grant the Ellis Project an extension of the term for Phase One NEM 

compensation to 30 years from its in-service date; (3) grant the Spencer Project a conditional 

extension of the compensation term to 30 years from its in-service date in the event that the Swap 

is consummated, and (4) grant such extensions by no later than June 23, 2017.   

 

Please do not hesitate to contact Jeff Weiss at (202) 255-3983 or jeff@distributedsun.com 

should you have any questions or require additional information. 

 

Respectfully submitted, 

 

Jeff Weiss 

 

Jeff Weiss 

Managing Director 

SUN8 PDC, LLC 

 

Attachments 

cc: Mark Marini (via email; w/ att.) 

mailto:jeff@distributedsun.com
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EXHIBIT B 

 
ELLIS PROJECT DOCUMENTS 

 
1. Tompkins County IDA PILOT Application (21 pages): 30-year proposed PILOT 

term set forth on page 7. 

 

2. Town of Dryden endorsement (1 page). 

  






















































































