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UNITED STATES OF AMERICA 
BEFORE THE 

FEDERAL ENERGY REGULATORY COMMISSION 

New York Independent System 
Operator, Inc. 

Docket No. ER13-102-000 

ANSWER OF THE NEW YORK STATE 
PUBLIC SERVICE COMMISSION 

INTRODUCTION 

On October 11, 2012, the New York Independent System 

Operator, Inc. (NYISO) and New York Transmission Owners (NYTOs) 

submitted a compliance filing addressing the Federal Energy 

Regulatory Commission's (Commission) requirement in Order No. 

1000 to consider, as part of. their local a~d regional 

transmission planning processes, transmission needs driven by 

Public Policy Requirements (Compliance Filing).l The Compliance 

Filing also addressed the Commission's requirement that the 

NYISO's existing reliability and economic planning processes 

that may result in the allocation of costs be not unduly 

di'scriminatory . 

On November 26, 2012, the New York Public Service 

Commission (NYPSC) filed a Notice of Intervention and Comments 

supporting the establishment of a new transmission planning 

1. Transmission Planning and Cost Allocation by Transmission 
Owning and Operating Public Utilities, Order No. 1000, 136 
FERC ~61,051 (2011) (Order 1000), order on reh'g and 
clarification, Order No. lOCO-A, 139 FERC ~~1,132 (2012). 



process for public policy purposes, whereby the NYPSC would, 

among other things, identify the Public Policy Requirements for 

which transmission needs should be evaluated, and select any 

resulting projects for cost allocation under the proposed NYISO 

tariff. Subsequently, several objecting parties argued that the 

NYISO, and not the NYPSC, is the appropriate entity to make 

those determinations. Some of these parties claimed further 

that duly promulgated and legally enforceable NYPSC orders do 

not qualify as Public Policy Requirements that may be considered 

in the planning process. In addition, objectors asserted that 

the existing reliability and economic planning processes 

inappropriately discriminate against non-incumbent transmission 

developers. 

The NYPSC hereby responds to the parties' objections. 

Although the Commission has not expressly established a date for 

the submission of answers, the NYPSC's filing should be accepted 

under Rule 213 of the Commission's Rules of Practice and 

Procedure, which has previously been held to allow answers 

within 15 days of comments inc~uded in motions to intervene. 2 In 

the alternative, the NYPSC's filing should be considered a 

2 See, Docket No. CPll-31-000, Transcontinental Gas Pipe Line 
Company, LLC, Order Issuing Certificate and Authorizing 
Abandonment, 136 FERC ~61,009 (issued July 1, 2011); see also, 
Docket No. CP05-392-001, Texas Eastern Transmission, LP, Order 
Amending Certificate", 122 FERC ~61,205 (issued March 5, 2008) ~ 
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Motion to File Answer and Apswer, which the Commission should 

accept, for good cause, under Rule 214 of its Rules of Practice 

and Procedure. As demonstrated below, the NYPSC's answer will 

contribute to the development of a complete and accurate record, 

provide useful information, and assist the Commission's 

understanding and deliberation on this matter. The Commission 

has granted motions to file pleadings based on similar grounds,3 

and accordingly the Commission should incorporate the NYPSC's 

Answer into the record. 

DISCUSSION 

I. The Commission Should Determine That The Compliance 
Filing Establishes Appropriate Responsibilities For 
NYDPS Staff and the NYPSC Under The Public Policy 
Planning Process 

Despite the Commission's explicit acknowledgment in 

Order No. 1000 that there is an appropriate role for state 

regulators in the transmission planning process for public 

policy purposes, several parties challenge the allocation of 

3 See, Docket No. ER01~3001-019, et al., NYISO, Order Accepting 
In Part Compliance Reports, 123~ERC ~61,206 (issued May 27, 
2008); see also, Docket No. ER02-1656-008, et al., California 
Independent System Operator Corp., Order Accepting for Filing 
Proposed Tariff Revisions and Acting on Filing Reporting 
Decremental Energy Bids Exceeding The Bid Cap, 123 FERC 
~61,202 (issued May 23, 2008); see also, Docket No. ER07-429-
000, Southwest Power Pool, Inc., Order Accepting Proposed 
Installed Capacity Requirement for the 2007/2008 Capability 
Year, 118 FERC ~6~,179 (issued March 5, 2007) .. 
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decision-making to the NYPSC described in the Compliance Filing. 

These parties assert that the State commission should not have 

responsibility for the identification of Public Policy 

Requirements, for purposes of considering transmission needs, or 

for the selection of the projects that could advance the State's 

public policy objectives, for purposes of cost recovery. 

Independent Power Producers of New York, Inc. (IPPNY) 

contends that the Compliance Filing inappropriately "stripped 

the [NYISO] of the responsibilities to manage and, where 

necessary, direct actions under [the public policy] planning 

processes, vesting authority over all decisional aspects in this 

regard instead with the State regulator.,,4 IPPNY characterizes 

the Compliance Filing as granting the NYPSC "expansive powers'" 

and creating a "radical shift in the balance of' power."s 

Contrary to IPPNY's claim that the Compliance Filing represents 

a "radical shift" in authority, the Compliance Filing reflects 

the balance of federal and state authority as it exists today. 

States define and pursue public policy objectives and conduct 

siting reviews for new facilities, while the Commission ensures 

any wholesale transmission rates are just and reasonable. As 

noted in the initial comments, the NYPSC has authority, 

4 IPPNY comments, p. 2. 

S IPPNY comments, pp. 15, 18. 
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independent of Order No. 1000, to pursue transmission planning 

efforts for public policy purposes. 6 

The Commission acknowledged the balance of federal and 

state authority in Order No. 1000 by strongly encouraging states 

to participate actively in the public policy planning process, 

and suggesting that state regulators should identify 

transmission needs for which potential solutions should be 

evaluated. The Compliance Filing responded to the Commission's 

recommendation for the active participation of state regulators 

by establishing a process whereby the N.Y. Department of Public 

Service Staff (NYDPS Staff) or, upon appeal, theNYPSC, would 

identify those transmission needs driven by Public Policy 

Requirements that warrant evaluation by the NYISO. 

IPPNY also incorrectly argues that the NYISO is "in 

the best position to weigh [Public Policy Requirement]-driven 

needs in the balance and determine the solution most favorable 

for a competitive energy market."? IPPNY.thus asserts that the 

identification and implementation of public policy drive~ 

projects should be left to the discretion of the NYISO and its 

market participants. 9 Similarly, LS Power Transmis'sion, LLC (LS 

6 N.Y. PUB. SERV. LAw, §§5 (2) , 65(1) , 66 (1) and (2) (McKinney· 
2011) . 

7 IPPNY comments, p. 19. 

8 IPPNY comments, p. 34. 
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Power) contends that the NYISO should evaluate and select 

projects for public policy planning purposes. 9 

The NYPSC fundamentally disagrees that the NYISO is 

best suited to implement New York's public policy objectives. 

Implementation of public policy is a matter best left to an 

appropriate regulatory entity, such as the NYPSC, which has 

specific authority under state law to determine if a project, 

whatever its stated justification, is truly responsive to the 

public interest. Moreover, the NYPSC's authority includes power 

to balance competing public policy needs and to determine not 

only what projects should move forward, but how they should be 

prioritized in light of other public investments. The NYISO is 

an independent not-for-profit corporation that is responsible 

for operating the transmission system and administeririg its 

tariff in a competitively-neutral manner. Requiring the NYISO 

to select which projects should go forward to satisfy public 

policy needs, to the exclusion of other proj,ects, would create 

significant jurisdictional issues and raise the possibility of 

conflict between the Commission and State regulatory 

authorities. 

LS Power appears to ignore the qualitative factors 

involved in making public policy determinations and incorrectly 

9 LS Power comments, p. 2. 
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concludes that such determinations can be reduced to a 

quantitative equation to determine which project is most 

efficient or cost effective. While a consideration of the 

efficiency and costs of a project are certainly key inputs in 

the decision-making process, focusing solely on this one input 

would inappropriately ignore the broader public policy context 

of a particular project. LS Power applied its flawed logic in 

concluding that the Commission must have meant for a project to 

be selected in the regional plan for purposes of allocating 

costs if a non-incumbent developer demonstrates that its 

proposal is the most efficient or cost effective. 10 While the 

Commission did note that if a non-incumbent developer .is unable 

to make such a demonstration that it would be "unlikely" to be 

selected in the plan, applying the "converse" of that statement 

does not lead to a conclusion that the Commission meant a 

proposal "should" be selected. 11 

II. The Commission Should Determine That The Compliance 
Filing Appropriately Includes NYPSC Orders Within The 
Definition of Public Policy Requirements 

IPPNY and Multiple Intervenors (MI) contend that 

"Public Policy Requirements," as defined in the Compliance Filing 

to include a duly p~omulgated NYPSC order, inappropriately goes 

10 LS Power comments pp. 6-7. 

11 Id. 
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beyond the Commission's directives in Order No. 1000. 12 As the 

Commission determined in Order No. 1000, however, Public Policy 

Requirements that may drive transmission needs include, at a 

minimum, those requirements under "state or federal laws or 

regulations. 11
13 Because NYPSC orders promulgated in accordance 

with the State Administrative Procedure Act have the status of 

regulations under State law, they fall within the.definition 

prescribed by the Commission. 14 Accordingly the Commission 

should reject IPPNY's and MI's objections. 

Assuming, arguendo, that NYPSC orders do not equate 

with state regulations, the Commission should nevertheless find 

that such orders are consistent with Order No. 1000. In 

particular, the Commission clarified in Order No. 1000 that the 

planning process could consider "transmission needs driven by 

additional public policy objectives not specifically required by 

state or federal laws or regulations. illS This catch-all could 

encompass NYPSC orders, and is appropriate for all the reasons 

12 The Compliance Filing defined Public Policy Requirements as: 

A federal or New York State statute or regulation, 
including a NYPSC order adopting a rule or regulation 
subject to and in accordance with the State Administrative 
Procedure Act, or any successor statute, that drives the 
need for expansion or upgrades to the New York State Bulk 
Power Transmission Facilities. 

13 -Order 1000, -;J214. 

14 N.Y. A.P.A LAw §102(2) (a) (i) and (ii). 

1S Order 1000, -;J216. 
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cited in the Compliance Filing related to the NYPSC's authority 

under state law. 16 

III. The Commission Should Approve The Framework In The 
Compliance Filing, And Allow The NYPSC To SubsequentlY 
Specify Procedures 

Several parties take issue with the fact that the 

NYPSC has not yet specified the process by which it would carry 

out the'responsibilities specified in the Compliance Filing. 

IPPNY incorrectly suggests that this "stands in stark contrast 

to the longstanding structure of the reliability planning 

process where the NYISO is charged with determining that market-

based responses are not sufficient and directing the Responsible 

Transmission Owner to file a regulated backstop solution.,,17 

IPPNY ignores the fact that under the NYISO's reliability 

planning process, the NYPSC plays a significant role in 

selecting among alternative reliability solutions. The NYPSC 

identified the detailed procedures by which it fulfills this 

responsibility subsequent to the Commissio~'s approval of the 

conceptual framework for i~plementing NYISO's Comprehensive 

Reliability Planning Process. 18 The Commission should follow its 

16 Compliance Filing, pp. 40-41. 

17 IPPNY comments, p. 10. 

18 Case 07-E-1507, Long-Range Electric Resource Plan and 
Infrastructure Planning Process, Policy Statement on Backstop 
Project Approval Process {issued February .18, 2009} {NYPsq 
Reliability Backstop Proce·ss}. 
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prior determination and adopt the same approach regarding the 

proposed public policy planning process. 

The NYPSC has expressed its commitment to identify the 

specific procedures that will be used by NYDPS Staff and the 

NYPSC in undertaking their respective roles and responsibilities 

under the newly established transmission planning process for 

public policy purposes. The NYPSC intends to initiate a 

proceeding, pending the Commission's review and determination 

regarding the Compliance Filing, and to solicit input from 

interested stakeholders in crafting appropriate procedures. The 

NYPSC is committed to working with the NYISO, NYTOs, and other 

interested stakeholders to develop a process that fits the 

Commission's Order 1000 framework and facilitates the 

appropriate implementation of State public policy goals. 

IV. The Commission Should Reject Claims That the NYISO's 
Existing Reliability Process Is Discriminatory 

LS Power suggests that the NYISO's existing 

reliability process is discriminatory because incumbent 

Transmission Owners and non-incumbent developers are not treated 

identically. LS Power seeks, in part, the right to recover 

regulatory costs so that it can pursue projects that could 

supplant a Transmission Owners' backstop reliability 

solution(s). The premise of LS Power's argument is that the 

NYISO and NYTOs have failed to "establish a necessity to 
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distinguish. between incumbent and non-incumbent transmission 

owners. " 19 

LS Power fails, however, to recognize the important 

distinction that incumbent Transmission Owners have statutory 

and regulatory obligations to provide safe and adequate service 

to their franchised service territories. In carrying out their 

obligations, which.include local and bulk system transmission 

planning, the Transmission Owners may recover the costs they 

incur through cost-of-service-based rates that are subject to 

regulatory rate-setting proceedings and prudence reviews. A 

Transmission Owner's access to cost-based compensation for 

carrying out its mandatory reliability functions should not be 

equated with a discriminatory provision. 

LS Power also ignores the extensive procedures that 

were developed by the NYPSC to allow consideration of non-

incumbent developer proposals and to provide mechanisms whereby 

such proposals could supplant an incumbent Transmission Owner's 

backstop proposal. 2o Contrary to LS Power's claims, these 

procedures allow for consideration of a non-incuMbent's project 

19 LS Power comments, p. 7. 

20 The NYPSC's Reliability Backstop Process is attached as 
Attachment 1 to this filing. These procedures are indicative 
of the type of process that the NYPSC would seek to develop 
for the public policy planning process if the Commission 

. approves the framework identified in the Compliance Filing. 
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with a longer lead-time than a backstop solution identified by a 

Transmission Owner.21 Moreover, LS Power, or any other non-

incumbent developer, may propose a transmission upgrade at any 

time under the New York Public Service Law. 

v. The Commission Should Reject Claims That The NYISO's 
Proposed Cost Allocation Procedure Is Inappropriate 

MI demands that the Commission "direct the NYTOs and 

the NYISO to adopt a cost allocation methodology for public 

policy-driven transmission projects consistent with the NYISO's 

existing, Commission-approved cost allocation formula for 

regulated economic projects, as set forth in Section 31.5:4.4 of 

Attachment Y. ,,22 This formula, however, was designed as part of 

the Congestion Assessment and Resource Integration Study (CARIS) 

process for "economic" projects, which were intended primarily 

to reduce production costs. The costs, therefore, were 

allocated to regions which would benefit from the resulting 

lower prices. 

Contrary to the CARIS approach, public policy projects 

are intended to address broader policy considerations, such as 

environmental benefits or the promotion of renewable resources. 

21 Under the NYPSC's Reliability Backstop Process, "[DPS] Staff's 
effort would likely begin prior to the NYISO reaching a formal 
conclusion that a backstop project must be undertaken." See, 
NYPSC Reliability Backstop Process, Attachment 1, p. 10. 

22 -MI comments, p. -17. 
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For example, a transmission project from western to central New 

York may permit delivery of more wind resources to the bulk 

transmission system, in furtherance of New York's Renewable 

Portfolio Standard goals. Because the primary benefits under 

such a project may not be in the form of immediate price 

reductions, utilizing the CARIS formula could assign the bulk of 

the costs narrowly to the delivery point on the bulk 

transmission system in central New York, and ignore the State

wide benefits of additional wind resources and other related 

transmission upgrades. As a result, the CARIS formula proposed 

by MI may fail to meet the fundamental principle that costs 

should be allocated at least roughly commensurate with the 

benefits of the project. 

IPPNY specifically objects to the NYISO's default cost 

allocation methodology based on load-ratio share. IPPNY cites 

one example under which the load-ratio share may not reflect the 

principle of "beneficiaries pay. ,,23 IPPNY's argument, however, 

could apply equally to the CARIS methodology o~ any other 

predefined formula. In other words, the "beneficiaries" of a 

public policy project are determined by the public policy 

itself, and no single formula can predefine that. For this 

reason, the Complia~ce Filing proposes to allow the NYPSC to 

23 IPPNY comments, pp 22-23. 
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consider cost allocation approaches at the same time it 

considers the public policy needs. 

CONCLUSION 

As discussed above, the Commission should reject the 

objections raised by parties and approve the Compliance Filing 

as consistent with the objectives of Order No. 1000. The NYPSC 

is prepared to work with interested stakeholders to develop 

procedures that ensure adequate opportunities for parties to 

provide input in the public policy planning process before the 

NYPSC identifies any transmission needs for evaluation and 

selects projects for cost a~location under the proposed tariff. 

Dated: December 11, 2012 
Albany, New York 

Peter McGowan 
General Counsel 
Public Service Commission 

of the State of New York 
By: David G. Drexler' 
Assistant Counsel 
3 Empire State Plaza 
Albany, NY 12223-1305 
(518) 473-8178 
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BY THE COMMISSION: 

BACKGROUND 

On December 24, 2007, we initiated a proceeding to 

develop electricity infrastructure planning recommendations. As 

we explained in part: 

The purpose of the collaborative we begin here is 
to develop a process that will be used by us to 
choose among competing regulatory backstop 
proposals. We are initially concerned with 
regulated backstop projects that may be needed to 
ensure system reliability in the near term. We 
are asking for an interim report from the parties 
addressing the process and decisional standards to 
be used to approve and construct a regulated 
backstop project in the near term,. . . .. A 
long-term (ten to fifteen year), electricity 
resource plan should also be developed to provide 
guidance in exercising backstop responsibilities 
under FERC's processes or otherwise in addressing 
the long-ter~ energy policies, goals, and needs of 
New York.l . 

The policy recommendations we were seeking in the 

December Order were divided into three initiatives: (1) cost 

allocation and recovery procedures for reliability backstop 

projects; (2) recommended procedures for the Commission and 

Staff of the Department of Public Service (Staff) for reviewing 

and approving reliability backstop projects; (3) the development 

of a long-term integrated electricity resource plan to ~ensure a 

reliable and economic electricity infrastructure that preserves 

1 Cases 07-E-1507, 06-M-1017, Order Initiating Electricity 
Reliability and Infrastructure Planning (December Order), p. 3 
(footnote omitted). 
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environmental values, conserves natural resources, and results 

in rates that are just and reasonable."2 

Regarding the first initiative cost allocation and 

recovery issues -- our December Order noted that the New York 

Independent System Operator (NYISO) market participants had 

reached a tentative agreement, and we requested the 

Administrative Law Judge to solicit recommendations more broadly 

and to report on these questions prior to the NYISO's scheduled 

FERC filing in June 2008. Those recommendations were provided 

in an "All Parties Report on Initiative One; Cost Allocations 

and Cost Recovery for Regulated Backstop Solutions under Public 

Service Commission Jurisdiction," 'and we adopted policies in 

accordance with the report to guide the recovery and allocation 

of costs for non-transmission, regulated reliability backstop 

projects. 3 

The second initiative, on which we also requested 

expedited action, concerns the processes and procedures required 

to review and approve proposed regulated reliability backstop 

projects. 4 We expressed concern in our December Order that a 

backstop project might be needed in the near t~rm future (2012-' 

2 Id., pp. 19-20 (footnote omitted). Public Service Law (PSL) 
§5(2) requires: "The Commission ,shall encourage all persons 
and corporations subject to its jurisdiction to formulate and 
carry out long-range programs, individually or cooperatively, 
for the performance of their public service responsibilities 
with economy, efficiency, and care for the public safety, the 
preservation of environmental values and the conservation of 
natural resources." 

3 Case 07-E-0157, Policy Statement on Backstop Project Cost 
Recovery and Allocation (issued April 24, 2008). 

4 A regulated reliability backstop project will be required only 
if the New York Independent System Operator determines that 
merchant projects (i.e., projects that are not rate-regulated 
based on costs) will not be sufficient to maintain the 
reliability of the electricity system. 
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2013) requiring that we be prepared as soon as possible to 

process applications, if needed, to ensure the continued 

reliability of electricity supplies in New York.s Accordingly, 

we sought the submittal of recommendations concerning such 

processes and procedures by August 2008. 

Since our December Order, NYISO projections and the 

probability of needing a regulated reliability backstop project 

(or a process to review such a project) in the near term have 

significantly declined. On July 10, 2008, an on-the-record 

conference of the parties was held to allow oral argument on a 

set of second initiative contested recommendations. The NYISO 

and other parties expressed the opinion that it would be highly 

unlikely that there would be any need for the Commission to 

review a regulated reliability backstop project during calendar 

-year 2008. 6 Accordingly, the schedule was extended without 

objection and the parties were provided additional opportunities 

after July 10 to seek consensus on Initiative II 

recommendations. On November 14, the parties submitted the 

~Revised All-Parties Report on Recommendations Regarding Review 

S December Order, p. 18. We noted in December 2006 that NYISO's 
planning reports suggested a possible shortfall of required 
capacity that could require a regulated reliability backstop 
project in the near term. 

6 Tr. 252-55. The NYISO's 2009 Reliability Needs Assessment 
states: ~In summary, based upon the combined effect of lower 
load forecasts resulting from State public policy programs, 
transmission system upgrades, generator additions, lower 
scheduled retirements and additional SCR [special case 
reserves] program participation [reference omitted], the NYISO 
has determined that at this time there are no reliability 
needs in New York from 2009 through 2018 and, therefore, no 
need to request solutions this year." (p. iii.) 
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and Implementation of Regulated Reliability Solutions" (November 

Report or Report).7 

The November Report, which begins with a summary of 

NYISO's Comprehensive Reliability Planning Process (CRPP) 

(pp. 3-14), includes recommendations regarding the selection 

process for reliability backstop projects (pp. 15-34), public 

policy concerns (including policy objectives, long-term 

contracts, and potential competitive market impacts) (pp. 35-

57), and other matters concerning permitting and ensuring the 

construction of needed reliability projects (pp. 58-61). These 

recommendations and the concerns raised by a few parties are 

reviewed and discussed below. 

I. RELIABILITY BACKSTOP PLANNING PROCESS 

A. Introduction and Summary 

The process by which electric reliability is ensured 

in New York begins with the NYISO Comprehensive Reliability 

Process (CRPP). In that process, NYISO undertakes five- and 

ten-year projections of demand and supply, including all 

projects proposed by merchant providers, transmission owners 

(TOs), and others. The NYISO tracks merchant proposals through 

time to ensure that as need dates approach, merchant projects 

are capable of meeting those needs. To date, merchant proposals 

7 This document (attached) includes the parties' recommendations 
and, to the extent unanimity was not achieved, the arguments 
for and against individual recommendations. The Report, 
shepherded and produced by Staff, includes contributions by 
Competitive Power Ventures, Inc.; New Athens Generating 
Company, LLC; New York State Consumer Protection Board; New 
York State Department of Public Service; Independent Power 
Productions of New York, Inc.; Multiple Interveners; New York 
Independent System Operator, Inc.; New York Transmission 
Owners; Long Island Power Authority; New York Power Authority; 
Retail Energy Supply Association; and the Small Customer 
Marketer Coalition. 
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have been more than sufficient to maintain reliability in the 

State. 

The NYISO tariffs also provide that, should market

based, merchant proposals become insufficient to maintain 

reliability, the obligation to sustain reliable service would 

fall to the transmission owners (generally the franchised 

utilities) who would be required to provide, directly or 

indirectly, a regulated project to maintain reliability (i.e., a 

regulated reliability backstop project). The NYISO's tariffs 

further provide that any market participant other than 

responsible transmission owners (TOs), could propose an 

alternative regulated reliability backstop project to replace, 

in whole or in part, a TO's proposa~. In either event, the 

process contemplates the Commission choosing the preferred 

regulated reliability backstop project and undertaking 

appropriate rate and s~ting certification procedures to qualify 

the Applicant as required under the Public Service Law. 

The detailed recommendations regarding how this 

reliability backstop process is to be undertaken are set forth 

in the November -Report (pp. 15-35) and are summarized in the 

following discussion. In providing an overview of the process, 

the Report notes that electricity resource reliability needs 

would normally be met by the market, as those needs have, in 

fact, been met for the past few years and are continuing to be 

met according to the NYISO's projections. The latest estimates 
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suggest it could be a great number of years before any regulated 

reliability backstop project may be needed. B 

We also note that energy and electricity planning 

efforts are ongoing in many federal, state and local venues, and 

the final results and recommendations flowing from many of ~hose 

efforts are not expected until late 2009. Those results could 

affect our overall approach to electricity planning and 

infrastructure project reviews, and could result in required 

changes to the guidelines approved here. Accordingly, we are 

adopting the parties' recommendations as our policy for 

undertaking the review and approval of regulated reliability 

backstop projects, as discussed below. While more formal rules 

and procedures may ultimately be necessary, these guidelines are 

sufficient, in our view, to be prepared to address the review of 

a backstop project, assuming one becomes necessary. 

B. Process.Recommendations 

The Report notes that the processes. recommended are 

designed to be compatible and consistent with the NYISO's CRPP, 

to create an open and transparent review procedure, and to 

allow any interested party an opportunity to propose an 

alternate regulated reliability b~ckstop project. Another 

B This is not to ~uggest that action on these recommendations 
should be postponed. Despite the parties' best estimates, 
reliability issues may arise unexpectedly and expeditious 
action may be required. Accordingly, we are adopting the 
parties' recommendations as guidelines for the process to be 
followed in the event a backstop project becomes suddenly 
necessary. 
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element of the recommended process allows for the consideration 

of longer lead-time projects. 9 

In essence, the process calls upon Staff to continue 

monitoring the NYISO CRPP, including specifically NYISO's 

quarterly review of the status of merchant proposals and 

regulated backstop solutions (those proposed by responsible TOs 

or by other market participants). Should Staff determine, as a 

result .of its monitoring and in consultation with the NYISO, 

responsible TOs, and other appropriate entities, that there is a 

reasonable future likelihood of a reliability backstop solution 

being required under the NYISO's tariff, Staff would begin a 

more formal review of the TO and aiternate regulated backstop 

proposals. In conducting that review, informal consultations 

among Staff, NYISO, the TOs, and project proponents would be 

undertaken, including an analysis of the ability of the 

solutions to address identified reliability needs as well as 

public policy objectives, including project costs. 10 Following 

these consultations, Staff would share its initial and informal 

views with the interested parties, including the proponent of 

each regulated solution, market participants, and 

representatives of end-use customers. The November Report 

emphasizes that, under NYISO tariffs, the responsible TOs are 

obliged to propose a regulated reliability backstop solution, 

9 We expressed concern in our December Order (pp. 10-11, 14, 15-
16) that the NYISO reliability planning process may not allow 
projects with long lead times to be considered as backstop 
projects, thereby potentially excluding from consideration a 
number of different project types and a number of different 
public policy concerns. 

10 November Report, pp. 17-18. 
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including the consideration of any alternate regulated solutions 

proposed. 11 

The Staff review process recommended in the November 

Report, triggered by Staff's conclusion that there is a 

reasonable likelihood of needing a backstop project, is intended 

,to maximize the scope of potential solutions to the reliability 

need. Staff's effort would likely begin prior to the NYISO 

reaching a formal conclusion that a backstop project must be 

undertaken. Accordingly, the process allows the consideration 

of longer lead-time projects, which otherwise could be excluded 

from consideration. 12 This provision directly addresses one of 

the major concerns expressed in our December Order. 13 

The November Report also contemplates that Staff would 

provide a high level, informal assessment of the value of 

competing backstop projects in meeting reliability and other 

public policy objectives. This would provide the parties non-

11 In all cases, the NYISO must evaluate a proposed project to 
ensure it satisfies the reliability need. 

12'November Report, 'p. 20. The Report also notes that Staff may 
always recommend to the Commission that a proceeding be 
initiated under Public Service Law §66 to investigat.e whether 
any project (demand or supply side) is required in the public 
interest. The November Report specifically preserves, and is 
not intended to limit in any manner, either the Commission's 
or the NYISO's existing authorities and statutory 
responsibilities. (November Report, p. 17, n. 15.) 

13 We stated: "One of our most significant concerns is the 
amount of lead time provided under the NYISO tariff process 
for a regulatory reliability backstop project to obtain 
permits, consider alternatives, obtain Commission approvals, 
bid, and construction a facility needed to maintain 
reliability. A short lead time could greatly restrict the 
options available to fill the need with a regulated project, 
thereby potentially precluding the consideration of a range of 
public policy concerns." (December Order, p. 16 [footnote 
omitted] . ) 
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binding guidance on the relative merits of their proposals 

without the need for a comprehensive environmental review and 

the time and costs associated with such a review. The ultimate 

selection of a project that ensures reliability and best 

promotes the public interest in accordance with the Public 

Service Law will also require a detailed environmental review 

under Article VII of the Public Service Law or the State 

Environmental Quality Review Act. It is hoped that the overall 

process may be expedited and the need for multiple, competing 

certification proceedings could be limited, if the parties are 

first provided with Staff's informal view. 14 

Under the process recommended, the responsible TOs 

would seek necessary regulatory authorizations once the NYISO 

concludes that a backstop solution should be pursued because 

insufficient market-based solutions are projected to be 

available. Concurrently with the TOs' efforts to prepare their 

projects, non-TO proponents of alternate reliability backstop 

projects would have the right to submit their alternatives to 

the TOs for consideration, so long as the NYISO has determined 

that ·such projects would address the identified reliability 

needs, in whole or in part. The process further allows non-TO 

proponents to submit their solutions to the Commission if they 

are rejected by the TOs. The TO proposals, together with 

alternate proposals, could then be reviewed in siting/ 

environmental proceedings and in a PSL §66 proceeding where the 

Commission would make the ultimate determination regarding the 

14 An early, non-binding consultation process as envisioned is an 
Alternative Dispute Resolution approach commonly referred to 
as Early Neutral Evaluation (ENE). 
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selection of the appropriate regulated solution to the 

reliabili ty need. 15 

Attachment 1 

The overall intent of the process recommended in the 

Report is to establish a coordinated review by each agency 

involved with environmental permitting or other approval 

authority, followed by· the Commission's selection of the 

preferred solution. All necessary approvals and permits are 

expected to be issued contemporaneously.16 The detailed steps in 

the process appear in the November Report at pp. 23-26, and 

Appendix A, Figure 3. 

Objections and Replies 

Reliant ·Energy, Inc. (Reliant) objects to the 

recommended process, expressing concern that Sta·ff's review of 

NYISO's quarterly reports "will negatively impact the 

competitive energy and capacity markets, by inadvertently 

emphasizing regulated investments as opposed to'market-based 

investments."l? It furthe~ suggests that the November Report's 

statement that Staff can undertake a review at any time is a 

provision which creates " ... substantial regulatory uncertainty 

regarding New York State's commitment to' competitive markets." 18 

15 PSL §66(S) authorizes the Commission to conduct a hearing and 
"determine and prescribe the safe, efficient and adequate 
property, equipment and appliance ... to be used, maintained and 
operated for the security and accommodation of the public." 
PSL §66(2) authorizes the Commission to "order reasonable 
improvements and extensions of the works, wires, poles, lines, 
conduits, ducts and other reasonable devices, apparatus and 
property of ... electric corporation~." PSL §6S(lO) requires 
electric corporations to provide "such service, 
instrumentalities and facilities as shall be safe and adequate 
and in all respects just and reasonable." 

16 November Report, p. 22. 

17 Id., p. 26 

18 Id. 
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Reliant urges that we clarify the Report such that the review of 

alternative regulated reliability backstop projects will be 

limited to those found necessary to meet reliability needs. 

Staff, IPPNY, and the TOs disagree that any 

clarification is required, arguing that the recommended process 

is only designed to identify solutions which would satisfy 

reliability needs when the market itself fails to do so. 

Staff notes that the process is only intended to review projects 

which the NYISO has found will meet some or all identified 

reliability needs. The TOs, LIPA, and NYPA share Reliant's 

concern that competitive markets not be negatively affected by 

the process, but nevertheless believe that the issue is 

adequately addressed in the Report and requires no further 

discussion. 

Reliant also argues that the terms of the December 

Order require the Initiative II portion of the proceeding to be 

limited to a process to review and approve backstop projects 

only for the years 2012-2013. Because nothing appears needed in 

those years, Reliant argues, no further analysis or action is 

warranted at this time. 

The TOs, IPPNY, and Staff generally disagree with 

Reliant's suggestion that the review here be limited to needed 

reliability projects only for the 2012-2013 period. They" argue 

there is no justification for such a limitation and no reason to 

establish a subsequent proceeding to again address the process 

issues that have already been addressed in this Report. 

Independent Power Producers of New York, Inc. (IPPNY) 

disagrees with Reliant's objections and supports the Report as 

written. Staff's ongoing quarterly review would not 

overemphasize regulated projects to the detriment of the 

competitive market, according to IPPNY, and the procedures 

recommended will not make non-market solutions more or less 
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likely. IPPNY states that the process will allow all regulated 

reliability solutions to compete on an equal footing whether 

proposed by the TOs or by another merchant provider. 

Finally, the TOs note that the NYISO's quarterly 

updates, the starting point for Staff's review, fail to provide 

a complete picture of reliability needs because the updates are 

focused on the viability of proposed merchant solutions. The 

TOs therefore argue that the NYISO quarterly report should not 

be considered in isolation, but should be considered together 

with the viability of market-based solutions, TO updates, and 

other matters. The TOs suggest that these points be clarified 

in the order. 

Discussion 

Based on our review of the recommendations in the 

November Report (pp. 15-34), the objections to the 

recommendations, and the record in this proceeding, we conclude' 

that the proposed process to review and approve regulated 

reliability backstop projects is reasonable, and as a matter of 

policy we adopt the recommendations as our process guidelines. 

The objections raised ,by Reliant, while 'based on many concerns 

we share, do not lead us to conclude that any changes need to be 

made in the Report. 

Reliant's concern that Staff's ongoing review of NYISO 

quarterly analyses would negatively impact the competitive 

markets is highly unlikely. Our Staff has monitored the 

functioning of the NYISO, including its comprehensive 

reliability planning process, for a number of years. Those 

review ,efforts have always included considerations of the need 

for reliability backstop projects. To date, those reviews have 

concluded that such projects are unnecessary because reliability 

has been maintained by the market. Adopting the recommended 

process should have no more impact on the future competitive 
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market than past and ongoing Staff reviews have had.. These 

Staff efforts have not impeded the ability of the competitive 

markets to maintain the reliability of the system in the past, 

and we have no reason to believe those efforts will interfere 

with the competitive markets in the future. 

Reliant's concern that Staff only review projects 

under this procedure that could meet, in whole or in part, 

NYISO-identified reliability needs, is unfounded. The process 

here established deals solely with market failures and our 

obligation to make certain that electric service in New York is 

provided in a safe and adequate manner, at just and reasonable 

rates. The consideration of any projects which do not satisfy 

identified reliability needs would not be undertaken with this 

procedure. Projects which do not address NYISO-identified 

reliability needs are not addressed or included in the November 

Report. 

The further suggestion that we intended to develop a 

process that could only be used for calendar years 2012 or 2013 

reliability projects is incorrect. An ongoing process to 

monitor needs and plan for action to maintain·system reliability 

must be established to allow the parties, Agencies, and 

Authorities some degree of procedural certainty should merchant 

projects fail to maintain the reliability of the electrical 

system in New York. The need to establish guidelines for a 

process now does not depend ona reliability need occurring in 

2012, 2013 or at any other point in time. 

While we are adopting the Report's recommendations, 

one portion of the backstop project review process may need 

further consid~ration. If there is significant competition for 

a backstop project needed in the near future, it may be 

necessary to simultaneously process Article VII proceedings 

(transmission alternatives), SEQRA reviews (generation 
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alternatives), or other Commission proceedings (~DSM or 

other energy efficiency alternatives) .19 Our concern is that 

potentially significant resources may be required in a 

compressed period. Nevertheless, while resource issues that 

might accompany multiple-party competition for a backstop 

project are a concern, the fundamental premise for the process 

we are adopting is the ~ssumed failure of the market. It seems 

unlikely that significant competition for a fully regulated 

project would appear when the market is assumed to have failed 

in providing an unregulated project. Further, the procedure 

under which Staff provides its early, informal review of the 

merits of competing projects should help limit the number of 

projects proponents willing to pursue full environmental and 

regulatory licensing. 

Despite these concerns, we believe the procedures and 

other recommendations set forth ~n the November Report provide 

reasonable and adequate guidance on the method of choosing and 

overseeing the construction of backstop projects, if and when 

they are needed. We therefore adopt the backstop project 

process recommendations in the Report (pp. 15-35) to provide 

general guidance regarding the procedures and reviews that are 

likely to be required to implement backstop solutions. 

In Initiative III of this proceeding, parties should 

further consider project review and certification procedures for 

reliability backstop projects or others that may be required in 

the public interest. 2o 

19 Tr. 290-295. 

20 A July 15, 2008 Procedural Ruling on Phase III [a/k/a 
Initiative III] concluded that such efforts should be held in 
abeyance pending the issuance of the State Energy Plan in 
2009. 

-16-



Attachment 1 
CASE 07-E-1507 

II. POLICY MATTERS 

A. Public Policy Objectives 

In our December Order, we solicited from the parties 

"decisional standards to be used to approve and construct a 

regulated backstop project in the near term," including the 

treatment of public policy concerns in such a process. 21 The 

Report recommends that proposed backstop projects be passed 

through two screens to help identify the backstop project that 

best serves the public interest. The first screen would review 

the project's ability to timely meet the reliability need, 

including considerations of NYISO's reliability analyses, the 

expertise, experience, and financial strength of the project 

proponent, and various other indicators of the potential success 

of the project. 22 Projects passing the first screen would then 

be compared using the listed success criteria and public policy 

objectives in the Report. 23 

Objections and Replies 

Multiple Intervenors (MI) argues that the December 

Order requested "decisional standards" and intended that the 

parties identify how each of the public policy concerns should 

be addressed in selecting backstop projects. In MI's view, the 

briefly-stated two-screen process and un-prioritized list of 

public policy considerations recommended in the Report fail to 

meet the Commission's directives and provides little of value. 

21 December Order, pp. 3, 5-6, 19. 

22 The Report identifies indicators of success such as project 
status, relative risks, past experience of the project 
proponent and various other technical, legal, regulatory and 
financial issues (November Report, p. 37). 

23 Id., p. 38. Most of the public policy issues listed in the 
Report were previously noted. in the December Order (pp. 15-
19) . 
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MI further contends that a project's cost and related 

retail customer price impac~s should be accorded the very 

highest priority and should be included within the first screen 

recommended in the Report. MI states: "The failure of the 

Report to identify cost-related factors as the primary 

consideration in selecting a backstop solution will only 

exacerbate electricity costs facing the State's consumers.,,24 

MI recommends that, 

... in addition to the expertise, experience and 
financial strength of the project proponent, the 
cost of the project must be a primary factor .... 
The cost analysis should include, inter alia, 
impacts on the affordability and reasonableness of 
rates, economic development impacts and 
opportunities, cost certainty ... costs impacts 
unrelated to project cost ... ; and ancillary 
impacts on system .... 25 

According to MI, competing reliability backstop projects should 

be compared for other public policy characteristics only if the 

projects are comparable in cost and price impacts. 

The TOs, Staff, and the NYISO generally support the 

Report as written, and disagree with MI's objections. The TOs 

argue that the Report provides a useful decisional standard with 

the first screen, including a review of the financial strength, 

technical expertise, and experience of the project applicant, 

among other issues. These parties agree that cost is an 

important factor, but recommend that it be considered together 

24 November Report, p. 40. 

25 Id., p. 41. 
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with all of the other policy considerations 26 listed in the 

second screen. 

Staff disagrees with the suggestion that cost be used 

as a predominant or determining factor within the first 

screening as suggested by MI. Such an approach could favor 

projects that would otherwise be contrary to public policy, or 

the approach could screen out projects on a direct cost basis 

before public policy issues (~, non-internalized costs) were 

considered under the second screen. Staff acknowledges that 

cost is a relevant and important factor, but suggests it be 

considered with other public policy concerns. The NYISO 

emphasizes that the principal public policy objective that must 

be met by a regulated reliability backstop project is 

reliability. 

Discussion 

We find the Report's two-screen process to be a useful 

approach to choosing among competing reliability backstop 

projects. As the NYISO states, the primary public policy issue 

under these circumstances is ensuring the chosen project will 

meet the reliability need in a timely manner. As the Report 

indicates, attributes such as the expertise, experience, and 

financial strength of the project sponsors directly bear on the 

probability of the ultimate timely success of the project. 

Accordingly, the first screen in the process is correctly 

focused on which projects are most likely to timely solve the 

reliability problem. 

For those projects passing the first screen, other 

policy considerations would be used to choose the best project, 

26 We note that many of these policy issues are directly related 
to the external costs (environmental, economic, grid-based and 
any other non-internalized costs) associated with the choice 
of a particular project. 

-19-



Attachment 1 
CASE 07-E-1507 

including the important factor of cost. Because backstop 

projects have regulated cost recovery, the resulting tariffs 

(including any incentives tha't may be added at the federal 

level) must result in just and reasonable rates. As MI notes, 

however, it is not only direct project costs that must be 

considered, but also a project's indirect costs, many of which 

are reflected in the second 'screen list of public policy 

considerations. We therefore conclude that project costs as 

well as the other costs referenced by MI are more appropriately 

considered in the second screen, as the Report recommends. 

Finally, MI is correct in noting that the second 

screen's unprioritized list of policy concerns does not provide 

all the detailed decisional standards that will ultimately be 

needed if there are multiple competing backstop projects. We 

had hoped to have more guidance on this issue in the Initiative 

II phase; but recognize that the complexity of the issues may 

have precluded progress within the expedited schedule.· 

Nevertheless, the priority of public policy c'oncerns remains an 

important issue to be examined in the Initiative III phase, 

guided by the conclusions and recommendations of the final State 

Energy Plan. While further effort is needed in this area, the 

recommendations of the Report provide a reasonable and useful 

screening process, pending further efforts in the Initiative III 

portion of the proceeding. 

B. Long-Term Contracts 

In our December Order we addressed the question of 

whether utilities, ESCOs, State Authorities, or others should be 

encouraged or required to enter into long-term contracts for the 
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purpose of developing needed supply- or demand-side projects. 27 

We noted that voluntary long term contracts by utilities and 

others have been, and continue to be, an important element in 

the wholesale market, and, accordingly, .we announced our policy 

to continue to encourage the use of voluntary forward contracts 

by all parties, including utilities. In light of concerns 

regarding the potential competitive market impacts of mandated 

utility long-term contracts we specifically stated that: ~[t]o 

the extent required, mandatory utility long-term contracts can 

be used as a last resort to facilitate new investment for 

reliability. or other policy purposes, if ·the market fails to 

provide such capacity.,,28 The Report recommends that we affirm 

our previously-stated policy that long-term contracts would be 

considered on a case-by-case basis and that numerous other 

factors must also be considered when addressing the 

appropriateness of using such contracts. 29 

Objections and Replies 

IPPNY argues that our jurisdiction is limited to 

retail rates and we do not have the authority to require or 

approve the filing of wholesale contracts or tariffs. It 

therefore concludes that a contractual arrangement between a 

27 December Order, pp. 21-26. As we stated in 2004: ~There 
could be instances where a long term commodity contract could 
be judiciously used in support of public policy goals (system 
reliability, environmental considerations, fuel diversity, or 
market power mitigation)." (Case 00-M-0504, Provider of Last 
Resort Responsibilities, the Role .of Utilities in Competitive 
Energy Markets, and Fostering the Development of Retail 
Competitive Opportunities, Statement of Policy on Further 
Steps Toward Competition in Retail Energy Markets (issued 
August 25, 2004), p. 34-35 (electricity), p. 37 (natural 
gas) . ) 

28 December Order, p. 23. 

29 November Report, pp. 44-45. 
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wholesale generator and a retail supplier is required to provide 

the generator payment for its supplies. 3D 

MI opposes the IPPNY comments, arguing that there 

should be no presumption in favor of long-term contracts. MI 

further argues that if long-term contacts are to be pursued, 

additional considerations regarding the type and conditions of 

the contracts m~st be examined. It also notes that reliance on 

long-term contracts that are not cost-based may have the 

unintended effect of discouraging market-based projects in favor 

of fully regulated projects. NYISO states that the minimization 

of impacts on competitive markets should be a critical factor 

when reviewing the potential use of long-term contracts. 

The TOs disagree with IPPNY's view regarding the 

absolute need for contracts. The TOs point to our April 24, 

2008 Policy Statement On Backstop Project Cost Allocation and 

"Recovery," in which we expressly addressed this issue, our 

preference for maintaining flexibility with respect to all cost 

recovery mechanisms, and our intent to consider long-term 

contracts on a case-by-case basis. 

Discussion 

We summarized our position on long-term contracts last 

April as follows: 

It should suffice to observe that mechanisms can 
and will be developed, often necessarily depending 
on specific factual circumstances, to allow 
regulated reliability project costs to be 
collected in accordance with the Public Service 
Law in a fair, equitable, and nondiscriminatory 
manner, and with due consideration of existing 
competitive markets. 

We recognize that agreements and/or contracts of 
various types may be required to accomplish these 

30 Id., 45 46 pp. - . 
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results, but eliminating options for how these 
rate recoveries will be accomplished will only 
limit our flexibility in the future to address 
project-specific circumstances. 31 

Attachment 1 

The Report's recommendations concerning our policies 

on long-term contracts is consistent with our detailed 

discussion of this topic in our December Order and April Policy 

Statement in this proceeding. The comments, which again suggest 

that we adopt a single contract-based approach to cost recovery, 

fail to convince us that further discussion of the issue is 

required. Our policy regarding contracts for regulated 

reliability project cost recovery has been previously set forth 

and the comments here do not convince us that any change in this 

policy is required. 

C. Potential Impacts on Competitive Markets 

Under this topic the recommendation of the Report is 
as follows: 

The NYPSC should recognize that the specifics of 
any cost recovery structures established for 
regulated reliability solutions could affect, 
either positively or negatively, the long-term 
incentives for merchants to invest in market-based 
solutions in lieu of regulated reliability 
solutions. 32 

Objections and Replies 

In objecting to this statement, IPPNY and NYISO argue 

that we should minimize impacts on competitive markets by 

adopting now a specific market-friendly, cost recovery mechanism 

to avoid such impacts. IPPNY suggests the implementation of a 

forward capacity market at "the NYISO to align New York's 

31 Case 07-E-1507, Policy Statement on Backstop Project Cost 
Recovery and Allocation (issued April 24, 2008), p. 10 
(footnote omitted). . 

32 November Report, p. 48. 

-23-



Attachment 1 
CASE 07-E-1507 

planning process and capacity market. It also explains how 

negative impacts on competitive markets could arise and how 

those impacts could be minimized using a cost recovery system 

such as the approach we have adopted for the renewable portfolio 

program. It therefore urges that we adopt now a single, 

specific mechanism to control cost recovery. 

In opposition to IPPNY's comments, the Retail Energy 

Supply Association, supported by the Small Customer Market 

Coalition, noted a number of benefits and considerations, beyond 

those mentioned by IPPNY, that would need to be reviewed and 

considered in any backstop project cost recovery situation. MI 

notes that the capacity markets suggested by IPPNY are not 

before the New York Commission, the focus here being to maintain 

reliability in the event the market fails to do so. The TOs 

contend that IPPNY's proposed cost recovery structure is not the 

only or necessarily the best approach to recovering regulated 

project costs, noting our prior conclusions in this proceeding 

that it would not be appropriate at this time to adopt anyone 

cost recovery mechanism or to exclude others from consideration. 

In response to RESA and the TOs,' IPPNY argues further 

that there is only one method available for regulated payments 

for retail sales to be made to a non-TO wholesale provider. 

IPPNY also raises a number of other issues regarding long-term 

contracts, arguing that its method of cost recovery for backstop 

projects is the only method that would preserve competitive 

markets. 

Discussion 

IPPNy'scomments with regard to the negative impact on 

competitive markets of the use of long-term contracts for 

backstop projects have been heard and addressed previously in 
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~his proceeding and above in this Policy Statement. 33 We 

continue to believe that it would not be prudent for us to 

eliminate any potential cost recovery mechanism at this time, 

including the use of long-term contracts. None of the repeated 

arguments on this topic convince us that we should constrain our 

future actions before reviewing the actual facts and details as 

developea 'on a case-by-case basis. We expect it likely that 

such facts and circumstances will differ significantly from 

project-to-project. 

Furthermore, the expressed concerns of a number of 

parties with regard to the potential impact of regulated 

reliability backstop projects on the competitive markets seem 

over-stated. First, there have never been any such projects in 

New York, and, if the markets continue to provide a reliable 

grid, there will not be a need for such projects in the future. 

Sec'ond, according to the NYISO's most recent estimates, there 

will be no need for any reliability project until after 2018. 

For us to determine today the specifics of a cost recovery 

mechanism for unidentified projects and undefined reliability 

needs that may be required after 2018 seems premature at best. 

We have previously addressed·the issues of long-term contracts 

and impacts on competitiye markets, as well as our preference to 

pursue competitive solutions wherever reasonably possible. In 

light of our previous statements, further discussion of these 

issues is unnecessary. The brief recommendation in the November 

Report (p. 48) adequately summarizes the policies we have 

previously established. 

33IPPNY represented at the oral argument on July 10, 2008 (Tr. 
340) that: ~I think what we want is the Commission just to 
reaffirm what it said in the December 24th Order, that long
term contracts may be necessary for alternative regulated 
backstop solutions." 
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III. OTHER MATTERS 

In this section of the Report, the parties address the 

need to ensure that any needed reliability backstop project is 

successfully certified, constructed, and brought on line. If 

the reliability need is such that a backstop project cannot be 
.. 

constructed in time, the Report recommends relying on the 

NYISO's Open Access Transmission Tariff (OATT) which provides a 

"Gap Solution." Under that approach, a temporary and immediate 

solution to maintain system reliability would be undertaken by 

the appropriate TOs outside the normal planning cycle. 

If sufficient time is available, a permanent regulated 

reliability backstop project would be reviewed as described in 

the Report. The Report notes, however, that there are potential 

risks to the timely completion of such projects, including 

issues associated with management, engineering, construction, 

site approval, sufficient financial assurance and 

capitalization, etc. The Report recommends that in reviewing 

backstop proposals the selection process should favor projects 

with the following characteristics: 

• Developers demonstrating competence and experience in 
managing similar types of projects; 

• Submission of complete and well documented applications 
addressing all elements necessary for successful and timely 
project completion; 

• Projects demonstrating sufficient progress, at the time of 
submittal, toward obtaining necessary permits and 
interconnection authorizations, or evidence that such 
permits, interconnection agreements and authorizations wl11 
be timely secured or have already been obtained; 

• Projects with significant progress, at the time of 
submittal, toward selection and award of engineering, 
procurement and construction agreements; 
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• Projects with significant progress, at the time of 
submittal, toward fabrication and procurement of equipment 
requiring significant lead times, or demonstration that 
such activities can be timely completed; 

• Projects with demonstrated firm costs of development and 
interconnection; and, 

• Projects- with demonstrable financial resources to timely 
complete the project. 34 

Finally, the Report recommends adopting specifi~ 

project milestones and requiring financial security for any 

regulated reliability backstop project. For example, the Report 

suggests that: project proponents make milestone payments or 

file a letter of credit which would be forfeit if a specific in

service date was not attained; deadlines be established for the 

receipt of intermediate milestone payments; construction be 

required to commence by a date certain; and other matters. 35 

Discussion 

The recommendations in this portion of the Report are 

uncontested and we find them reasonable. Despite best efforts, 

the regulated reliability backstop project process may fail to 

provide a project needed for reliability in a timely fashion. 

NYISQ's tariffs contemplate such a problem and provide for Gap 

Solutions which, in an emergency, could be implemented to 

maintain reliability pending a more permanent solution, either 

from the competitive market or through a reliability backstop 

project. 

We also agree with the Report that, in reviewing 

competing backstop projects, the ability of a project's 

proponent to obtain permits and financing, and to construct such 

34 November Report, pp. 60-61. 

35 Id., p. 61. 

-27-



Attachment 1 
CASE 07-E-1507 

projects on schedule are important considerations. Further, we 

agree that the likelihood that such projects will be constructed 

as required should be increased through' the use of security 

payments tied to project milestones as discussed in the Report. 

We therefore adopt these recommendations as our policy and for 

guidance to the parties concerning the construction of backstop 

projects. 

The Commission orders: 

1. As set forth above and in the attached Report, we 

are adopting policies to guide the regulated reliability 

backstop project review and implementation process. 

2. Objections to the Report's recommendations are 

denied for the reasons discussed herein. 

3. This proceeding is continued. 

(SIGNED) 
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I. Introduction 

A. Purpose and Objective of Report 

Pursuant to the New York Public Service 

Commission's (NYPSC or Commission) December 24, 2007 

Order Initiating Electricity Reliability and 

Infrastructure Planning (December 24 Order), the NYPSC 

initiated a collaborative process to develop 

"recommendations regarding the implementation of 

NYISO's regulatory backstop process for near-term 

(2012-2013) reliability needs, including the filings 

and processes that may be required under the schedule 

allowed by the NYISO CRPP to complete backstop 

projects."36 In particular, the NYPSC requested 

suggestions on a process and "decisional standards" 

that it could use in selecting a preferred regulated 

project among various potential solutions to a 

Reliability Need identified by the New York Independent 

S t 0 t I (NYISO) . 37 ys em pera or, nc. 

36 December 24 Order at p. 18. This effort is referred to 
herein as Initiative II, while Initiative I addressed the 
partie"s' recommendations regarding cost recovery and cost 
allocation of regulated reliability solutions. 

37 December 24 Order at p. 3. The Commission also requested 
the development of a long-term (ten to fifteen year) 
electricity resource plan (ERP) to provide any additional 
guidance regarding Initiative II issues and to address 
the "long-term energy policies, goals, and needs of New 
York." This long-term ERP is referred to as Initiative 
III .. 
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The purpose of this Report is to respond to 

the NYPSC's request for recommendations in the December 

24 Order, by proposing a process that will allow for 

the timely implementation (e.g., review, selection, 

approval, and construction) of solutions to NYISO

identified Reliability Needs in instances where the 

NYISO determines that market-based proposals are 

insufficient to meet the identified needs. 3"8 This 

Report is designed to provide the reader with a 

detailed understanding of the existing NYISO 

reliability planning process, so that the 

recommendations contained herein may be put into 

context. 

B. Summary of Report 

Section two of the Report provides an overview 

of the NYISO's existing Comprehensive Reliability 

Planning Process (CRPP), as well as a summary of the 

current status of the 2008 Comprehensive Reliability 

Plan (CRP). As discussed below, the 2008 Draft CRP 

indicates that the first identified Reliability Need 

date will be in 2013, although sufficient market-based 

projects have been identified to indicate that those 

38 LIPA argues that any regulated backstop solution 
located solely on Long Island should not be subject to 
this process and indicates that, to the extent that the 
NYPSC selects a project with increased costs to meet 
policy goals in addition to reliability, LIPA will 
consider whether to contribute to those increased costs. 
However, all statutory requirements would continue to 
apply, such as Article VII of the Public Service Law. 
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anticipated needs will be met. Therefore, the NYISO 

does not intend to'request that a regulated reliability 

solution be pursued at this time. 

Section three contains a recommended process 

to be used in reviewing and selecting among the 

available alternatives that may address an'identified 

Reliability Need in instances where the NYISO 

determines that market-based proposals are insufficient 

to meet the identified needs. However, the parties 

were unable to reach consensus on this process. The 

primary divergence in the parties' positions centers 

around the timing of the process, and whether 

alternative regulated reliability solutions should be 

considered by the Responsible TOs after issuance of the 

NYISO's Reliability Needs Assessment, or after the 

NYISO issues the CRP. An alternative re,commended 

process is presented by the New York Transmission 

Owners. 

Section four addresses the use of relevant 

criteria and public policy objectives for selecting 

among the available alternatives to an identified 

Reliability Need. The parties diverge in how those 

criteria are applied, with some parties recommending 

that the NYPSC use cost as a predominant factor in 

selecting among alternatives. 

Other policy matters are also addressed in 

section four, including the use of long-term contracts 

and the potential impacts on competitive markets. The 

parties' respective positions on these controversial 

- 3 -



Attachment 1 
Case 07-E-1507 

subjects are identified below. Finally, section five 

of the Report addresses other relevant matters, 

including permitting/siting issues and ensuring 

construction of projects. 

II. Existing Comprehensive Reliability Planning 

Process 

A. Overview of the CRPP 

The CRPP is a long-range assessment by the NYISO 

of both resource adequacy and transmission reliability of 

the New York bulk power system over five-year and lO-year 

planning horizons. The objectives of the CRPP are to: 

1. Evaluate the reliability needs of the bulk power 
system; 

2. Identify factors and issues that could adversely 
impact the reliability of the bulk power system, 
considering applicable reliability rules and 
resource adequacy criteria;39 

3. Provide a process whereby solutions to 
identified Reliability Needs are proposed, 
evaluated, and implemented in a timely manner to 
maintain the reliability of the system; 

4. Provide for the development of market-based 
solutions, while maintaining the reliability of 
the bulk power system through backstop regulated 

39 The reliability of the bulk power system is assessed, and 
solutions to reliability needs are evaluated, in 
accordance with existing reliability criteria of the 
North American Electric Reliability Corporation (NERC), 
the Northeast Power Coordinating Council, Inc. (NPCC), 
the New York State Reliability Council (NYSRC), and the 
NYPSC, as they may change from time to time. 

- 4 -



Attachment 1 
Case 07-E-1507 

solutions or alternative regulated solutions, as 
needed; and 

5. Coordinate the NYISO's reliability assessments 
with neighboring Control Areas. 

The first step in the CRPP, which is 

illustrated in Figure 1 below, is the Reliability Needs 

Assessment (RNA), which evaluates the adequacy and 

security of the bulk power system over a ten-year Study 

Period. 40 When resource adequacy needs are identified, 

considering applicable reliability rules and resource 

adequacy criteria, the NYISO identifies the amount of 

resources in megawatts (known as "compensatory 

megawatts") and the locations in which they are needed 

to meet those needs. The NYISO also identifies the 

Responsible Transmission Owner(s) (TOs) that are 

obligated to propose regulated "backstop" projects to 

meet the identified Reliability Need and solicits 

solutions from such TOS.41 Developers and TOs may 

submit "alternative" regulated prbposals to the NYISO 

to determine whether such proposals will also meet the 

4~ The NYISO's Independent Market Advisor reviews the draft 
RNA and considers whether market rules changes are 
necessary to address an identified failure, if any, in 
one of the NYISO's competitive markets. 

41 The Responsible TOs will normally be the TOs in whose 
Transmission District(s) the NYISO identifies a 
Reliability Need. 
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identified Reliability Need. 42 The NYISO also 

solicits market-based responses to the Reliability 

Need. Market-based and regulated solutions can take 

the form of transmission, generation, or demand 

response. 43 

In the second step of the process, the NYISO 

evaluates market-based, regulated backstop, and 

alternative regulated solutions to the identified 

Reliability Need. The NYISO's evaluation of proposed 

solutions is limited to ensuring that they satisfy 

reliability criteria, including resource adequacy. 

Following its evaluation of all proposed solutions, 

including alternative regulated solutions, the NYISO 

prepares a Comprehensive Reliability Plan (CRP). The 

CRP identifies all proposed solutions that the NYISO 

has found to meet part or all of the identified 

Reliability Needs. 

42 While regulated backstop solutions refer to proposals by 
Responsible TO(s), alternative regulated solutions refer 
to proposals by other developers or TO(s) not acting in 
the capacity of a Responsible TO. Regulated solutions 
refer to any proposal other than market-based proposal. 

43 Market Participants may submit at any time optional 
suggestions for changes to NYISO rules or procedures 
which could result in the identification of additional 
resources or market alternatives suitable for meeting 
Reliability Needs. 
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Figure 1: NYISO Reliability Planning Process 

NYISO Reliability Planning Process 
~YISO Performs Retiabibty Needs Assessment (RNA~ 
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• Merchant Transmission • TO and Non· TO ProposalS 
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l 
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I Board Approval of Plan I ,-Gap- Solutions by TOs , 
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If Required I Board Approval or Plan I 

The CRPP is based on the fundamental precept that 

market-based solutions should be the first choice to meet 

an identified Reliability Need, and the recognition that a 

"regulated" solution should only be implemented in 

instances where a market-based·solution will not be 

available to meet the identified need. 

The NYISO has adopted criteria for evaluating 

the viability of market-based, regulated backstop, and 

alternative regulated solutions. These criteria are set 

forth in Section 2.2, 2.3 and 2.4 of the NYISO's CRPP 
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Manual. The CRPP Manual is posted on the NYISO's website, 

at the following link: 

http://www.nyiso.com/public/webdocs/documents/manuals/ 
planning/CRPPManual120707.pdf. 

If the NYISO determines that there are sufficient 

market-based projects to meet the identified need in a 

timely manner, it will be so stated in the CRP. If, 

however, the NYISO deems market-based projects to be 

insufficient, it will similarly be indicated in the CRP, 

but the NYISO will determine whether a regulated backstop 

solution must be "triggered" to ensure that it can be 

implemented by the need date in order to maintain bulk 

power system reliability. The NYISO may also trigger a 

backstop solution outside of the CRP if, as a result of 

periodic monitoring of market-based projects, it is . 

determined that such projects will no longer be available 

to meet the identified Reliability Need. 

The NYISO establishes "trigger" dates for 

regulated backstop solutions after reviewing the 

Responsible TOs' estimated lead times for imple~enting the 

backstop solution. The irigger dates indicate the date by 

which the NYISO must decide whether a regulated backstop 

solution should proceed. If insufficient market-based 

solutions will be available by the need date, the NYISO 

will "trigger" the re~iability backstop solution by 

requesting that the Responsible TO or TOs proceed with 

regulatory approval and development of their proposed 

regulated backstop solution. The Responsible TO{s) proceed 

to seek regulatory approval after the NYISO's Board of 

Directors (Board) approves the CRP. 

The CRPP has a "halting" process that provides an 

orderly process for terminating the regulated reliability 
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project. This process is described in Section 10.0 of 

Attachment Y of the NYISO OATT, and Section 2.6 of the CRPP 

Manual. 

The CRPP also contains provisions that will allow 

the NYISO Board to deal with the sudden appearance of a 

Reliability Need on an emergency basis, whether during or 

in-between the normal CRPP cycle. In the event the NYISO 

determines that neither market-based proposals nor 

regulated proposals can satisfy the Reliability Need in a 

timely manner, the NYISO will set forth its determination 

that a "Gap Solution" is necessary in the CRP. 44 If there 

is an immediate threat to reliability, the NYISO Board, 

after consultation· with the Ne.w York Department of Public 

Service (NYDPS), may request the appropriate TO(s) to 

propose a Gap Solution outside of the normal planning cycle 

and to pursue its comp.letion and alert .the NYPSC. Any 

party may submit an alternative Gap Solution proposal to 

the NYISO and the NYDPS for their consideration~ 

The NYISO evaluates all Gap Solution proposals to 

determine whether they will meet the Reliability·Need or 

imminent threat. A permanent regulated solution, if 

appropriate, may proceed in parallel with a Gap ·Solution. 

Given the regular cycle of and scope of reliability studies 

conducted by the NYISO, it is envisioned that a regulated 

reliability solution should be invoked by the NYISO only in 

rare instances, and a Gap Solution should be invoked even 

more rarely. 

44 Gap Solutions should be designed to be temporary and 
to strive to be compatible with permanent market-based 
proposals. 
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Because the NYISO lacks authority to license or 

construct projects to respond to Reliability Needs, the 

ultimate selection and approval of those projects lies with 

the appropriate regulatory agencies. These agencies may 

include the NYPSC, the Federal Energy Regulatory Commission 

(FERC), environmental permitting agencies, and local 

governments. The NYISO monitors the progress and continued 

viapility of proposed market-based and regulated 

reliability projects to meet identified needs, and the 

trigger dates for reliability backstop solutions, on a 

quarterly basis. 

Figure 2 contains a Gantt chart describing the 

detailed steps of the CRPP and the timing of those steps. 

Highlights with particular relevance to Initiative II of 

this proceeding include: 

• Jan: Start development of RNA (Task 2) 

• Nov/Dec: Reliability Loss of Load Expectation and 
compensatory MWs identified by year and zone (Task 23) 

• Dec/Feb: Establish lead time for Reliability Need and 
issue request for market-based solutions (Tasks 27-28) 

• Feb/Apr: Evaluate market-based, regulated backstop, and 
alternative regulated solutions and prepare cost 
allocation analysis (Tasks 30-37) 

• July: Complete CRP and trigger recommended backstop 
resource, if necessary (Tasks 42-43) 

-10 -
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B. Current Status of CRPP 

1. The 2008 RNA 

Attachment 1 

The 2008 RNA, which was issued on December 12, 

2007, indicated that the forecasted system first showed a 

Reliability Need in the year 2012. The need in 2012 

resulted from a statewide capacity deficiency as well as a 

zonal deficiency resulting from transmission constraints. 45 

Therefore, the need could have been resolved by adding 

capacity resources downstream of the transmission 

constraints or by adding resources upstream of transmission 

constraints in conjunction with transmission 

reinforcements. Accordingly, the RNA designated all TOs, 

except for the New York Power Authority (NYPA) ,46 as the 

Responsible TOs required to identify a regulated backstop 

solution to the Reliability Need, which may be called upon 

by the NYISO in the event a market-based solution is not 

available. 

45 The 2008 RNA assumed no imports of external resources 
other than those that are tied to long-term contracts. 
Historically, up to 2,755 MWs of external resources have 
sold capacity into the New York market on a short-term 
basis. 

46 NYPA was not identified as a Responsible TO because it 
serves its government, authority and private sector 
customers by contractual agreement, rather than as the 
utility provider of last resort, which would be required 
to serve those customers should they refuse service from 
NYPA. Nevertheless, the NYISO stated that it expects 
NYPA to work cooperatively with the Responsible TOs to 
identify regulated backstop solutions to the reliability 
needs identified in the RNA. 
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Based upon continuing load growth throughout the 

NYCA from 2013 to 2017, and assuming no additional 

resources in the second five years of the RNA study period, 

the RNA determined that additional resources would be 

needed in these years as well. The RNA characterized the 

Reliability Needs for 2013-2017 as statewide resource 

adequacy needs, such that there are multiple combinations 

of generation, transmission and demand-side resources that 

could satisfy those needs during this period. 

Consequently, the RNA identified all of the TOs, except for 

NYPA, as Responsible TOs to identify regulated backstop 

solutions for the Reliability Needs in 2013 to 2017. 

The RNA reported the results of two sensitivity 

analyses, with the following results: 

• The Reliability Need in 2012 could be 
deferred to 2013 if the Neptune project was 
modeled as firm capacity in Zone K; and, 

• Assuming unlimited transmission system 
capability would also defer the first year 
of a Reliability Need from 2012 to 2013. 

The RNA also examined the Reliability Needs under 

a number of alternative scenarios that resulted in a change 

in the need date, with the following results for those 

scenarios: 

• If the high load forecast were to occur, 
the Reliability Need in 2012 would advance 
to 2010, and local needs would emerge in 
western New York; 

• If increasingly stringent environmental 
controls were to force the imminent 
retirement of all of the coal-based 
generation i.n New York, except for the two 
most modern units, the Reliability Needs in 
some zones in New York would advance to 
2009 or 2010; 
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• If NYPA proceeds with one of its two 
proposals to purchase 500 MW of new 
capacity in Zone J by 2011 to serve its 
customers in New York City, the first year 
of need would be 2014; and, 

• If energy savings consistent with those in 
the "15 x 15" initiative are achieved 
(through the NYPSC's Energy Efficiency 
Portfolio Standard proceeding), which would 
be equivalent to approximately 5,700 MW of 
peak demand reduction, the identified 
Reliability Needs over the ten year 
planning period would not occur. 

On December 10, 2007, the NYISO Board approved 

the 2008 RNA. Because the NYISO's Open Access Transmission 

Tariff calls for the NYISO to encourage market-based 

solutions to identified Reliability Needs, the NYISO issued 

its initial req~est for those solutions on December 12, 

2007. The NYISO requested that developers submit market

based solutions and that the Responsible TOs submit 

regulated backstop solutions to the identified Reliability 

Needs by March 1, 2008. The NYISO also stated that 

developers could submit alternative regulated solutions if 

they chose to. Due to uncertainty as to the viability of 

generation solutions as of April 4, the NYISO issued a 

letter that day soliciting any remaining alternative 

regulated solutions by April 21, 2008. 

Two significant changes have occurred since 

the NYISO Board approved the 2008 RNA. The first was a 

reduced load forecast and the second was a change in 

status of a proposed market-based solution (i.e., the 

First Light Energy project in Rensselaer, New York, 
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which commenced construction). In addition, the amount 

of demand response Special Case Resources (SCRs) most 

recently registered increased. Changes to these 

parameters will be incorporated in the next cycle of 

CRPP, starting with the 2009 RNA. Accordingly, in 

accordance with the NYISO's. tariffs, the 2008 CRP 

evaluated solutions received in response to the NYISO's 

solicitations to determine if they met the Reliability 

Needs that were identified in the 2008 RNA. 

2. The 2008 CRP 

The NYISOOperating Committee and Management 

Committee voted to recommend that the NYISO Board approve 

the 2008 Draft CRP on June 19, 2008, and June 27, 2008, 

respectively. The NYISO Board approved the 2008 CRP in 

mid-July, 2008. 

In response to the NYISO's request for solutions 

to the Reliability Needs identified in the 2008 RNA, the 

NYISO received 3,380 MW of market-based solutions. 

Moreover, the NYISO received updated plans from the TOs, 

regulated backstop solutions from the Responsible TOs, and 

some alternative regulated solutions to the Reliability 

Needs. 

The 2008 CRP indicates that the Reliability 

Need in 2012 is deferred until 2013 with the addition' 

of the Neptune project connecting Long Island to PJM. 

However, because the NYISO received more market-based 

proposals than the minimum resources needed to meet 

resource adequacy criteria and transmission security 

criteria, the NYISO determined that the market-based 

projects that have been submit~ed, in conjunction with 
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updated TO plans, met the Reliability Needs identified 

in the 2008 RNA. Accordingly, the NYISO determined 

that there is no need at this time for the NYISO to 

trigger the Responsible TOs to proceed with a regulated 

backstop solution to the Reliability Needs. The NYISO 

does not have authority to choose which of the 

submitted market-based projects will be built, and 

therefore, the NYISO's role going forward will be to 

monitor the market-based projects to ensure they will 

continue to meet the identified Reliability Needs. 

Rather, it is up to the proponents to proceed with, and 

the relevant state and federal siting and permitting 

agencies to approve, the specific projects. 

In accordance with the criteria adopted by the 

NYISO Operating Committee, the NYISO will continue to 

monitor and track, on a quarterly basis, the progress of 

'market-based transmission, generation and demand response 

resource projects to determine their on-going viability, 

and to determine whethe~ regulated backstop solutions need 

to be triggered, and will report on its evaluation on a 

regular basis. 47 Such determination may be made either 

within, or outside of, the CRP. 

The next round of the CRPP should progress on 

schedule. The draft 2009 RNA Assessment was completed 

47 See, NYISO Technical Bulletin 171, Subject: 
Monitoring Viability of Solutions to Meet Reliability 
Needs - NYISO Process. 
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in October 2008, and will be presented to the NYISO 

Board in December 2008. 

III. Recommended Selection Process 

A. Overview of the Process 

It is helpful to consider the recommended 

process in the context of the parties' expectation that 

regulated backstop projects are expected to be 

triggered by the NYISO in limited instances. Resource 

needs should normally be met by the market, and the 

process recommended herein should not inadvertently 

favor the use of this process in lieu of market-based 

approaches. It is also possible that the recommended 

process will have a limited impact on achieving public 

policy goals, other than ensuring, reliability. The 

parties also recognize that it is particularly 

important for any necessary regulated reliability 

solutions to be selected and implemented 'in a timely 

manner, since limited time"will be available between 

the NYISO triggering the need for a solution and the 

Reliability Need date. 

The process recommended by the parties is 

designed to be compatible and consistent with the 

NYISO's CRPP. 48 The following is a brief description 

48 The NYISO indicates that the consultation process 
should not and cannot delay the Responsible TO's 
obligation to timely submit a regulated backstop 
solution to the NYISO. Nor may the process delay the 
NYISO's preparation of the draft CRP for 

(continued 
... ) 
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of this process, which is detailed more fully in the 

next section, where the specific procedural steps and 

the timing of those steps are discussed, including the 

roles and responsibilities of the various entities 

involved. A flowchart is included in Appendix A as 

Figure 3, at the end of this report, to illustrate the 

recommended process. 

In sum, the Responsible TO(s) and NYDPS Staff 

would conduct a review of all alternative regulated 

solutions when it appears reasonably likely that a 

regulated backstop solution or an alternative regulated 

solution, if it were designated as the backstop 

solution, would need to be triggered to meet a NYISO

identified Reliability Need. The reasonable likelihood 

of a solution being triggered would be based on,an 

informal determination by NYDPS Staff, after consulting 

with the NYISO, Responsible TOs, and other appropriate 

entities. 

A~ noted above, the NYISO monitor~ the 

progress and continued viability of proposed market

based and regulated reliability projects to meet 

identified needs, including the trigger dates for 

reliability backstop solutions, on a quarterly basis." 

NYDPS Staff would utilize this information gathered by 

the NYISO, taking into consideration the amount and 

consideration by the stakeholders, governance 
committees and board of directors, in accordance ~ith 
the requirements of Attachment Y of the NYISO Tariff. 

- 18 -



Attachment 1 
Case 07-E-1507 

status of market-based solutions, as well as any other 

relevant considerations, in determining the reasonable 

likelihood of a solution being triggered. Thus, NYDPS 

Staff would consider the reasonable likelihood of a 

solution being trigg~red during these four times per 

year at a minimum. However, it is anticipated that one 

of the quarterly reports would coincide with issuance 

of the RNA,49 and in such situations NYDPS Staff would 

utilize the information regarding any identified 

Reliability Need(s) in the most current RNA, while 

consulting with the NYISO regarding the amount and 

status of·market-based solutions and TO update plans in 

response to those needs, as updated in accordance with 

the NYISO's CRPP. 50 

In conducting a review of 'alternatives, the 

Responsible TO(s) together with NYDPS Staff and the 

NYISO will consult individually with each proponent of 

an alternative regulated project for which the NYISO 

has determined the extent to which it would meet the 

identified Reliability Need. The consultation would be 

intended to consider and discuss the particulars of 

49 On October 16, 2008, FERC accepted the NYISO's proposal 
to move the CRPP, inc~uding the RNA, to a biennial 
planning cycle'. 

so Nothing in this recommended process is intended to limit 
the NYPSC's existing authority to take action outside the 
procedures described herein, or to limit the ability of 
the NYISO to exercise its responsibilities under its 
tariffs. 

- 19 -



Attachment 1 
Case 07-E-1507 

each alternative and whether the Responsible TO(s) 

should modify the regulated backstop proposal, either 

in whole or in part, to reflect the use of a regulated 

alternative solution. The NYISO will consider (and 

evaluate as appropriate) the potential ability of each 

alternative solution to address an identified 

Reliability Need, while the Responsible TO(s) and NYDPS 

Staff will consider the consistency of those ~olutions 

with public policy objectives and other relevant 

criteria, including but not limited to cost. Each 

proponent of an alternative solution may also share 

with the Responsible TO(s) and the NYDPS Staff its 

informal comments on its proposed solution. NYDPS 

Staff would share its informal comments with the 

proponent of each alternative regulated solution and 

with market participants, including representatives of 

end-use customers. 51 

'While this process is intended to ensure that 

all alternative regulated solutions are considered, the 

Responsible TO(s) would make the ultimate decision 

regarding whether to modify their proposed regulated 

backstop solution, either in whole or in part,. to 

reflect the use of a regulated alternative solution. 

The responsibility to determine the proposed regulated 

backstop solution rests with the Responsible TO(s), as 

51 The public policy objectives and relevant criteria are 
discussed below in section IV.A. 
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does a determination as to whether to modify a proposed 

regulated backstop solution, in order to reflect the 

use of an alternative regulated solution. 

Although ~his process is envisioned as 

informal and non-binding on the NYPSC and the 

Responsible TO(s), there may be a need for the 

Responsible TO(s) to conduct sufficient analysis of an 

alternative, at the request of NYDPS Staff, to 

determine whether to modify the regulated backstop 

proposal, either in whole or in part, to reflect the 

use of a regulated alternative solution. The proponent 

of an alternative regulated solution will be 

responsible for providing NYDPS Staff and the 

Responsible TO(s) with the information and analysis 

relevant to an informal review of the proposal. To the 

extent that NYDPS Staff or the Responsible TO(s) 

determine that additional information or analysis is 

required for the review, they will request the 

proponent of the proposed solution to provide such 

information or analysis. In the event the Responsible 

TO(s) modify their backstop proposal to inciude an 

alternative regulated solution, in whole or in part, 

the modified solution would be referred to the NYISO 

for a re-evaluation to ensure that it satisfies the 

Reliability Need. 

An advantage of this approach is that it 

allows Responsible TO(s) and'NYDPS Staff an opportunity 

to consider alternative solutions, which may have 

longer lead-times than a backstop solution, before that 
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backstop solution is triggered by the NYISO. For 

example, and for illustrative purposes only, a backstop 

proposal may involve the construction of a generation 

project with a relatively shorter lead-time than a 

potential alternative solution that involves a 

transmission project. The recommended process would 

allow the transmission solution, as well as any other 

potential options, to be considered prior to the 

generation solution being triggered. As such, the 

recommended process does not foreclose any potential 

solutions, which may occur under the existing process. 

It also allows either the NYDPS Staff or the sponsor of 

an alternative backstop solution to pursue a viable 

alternative solution before the NYPSC in a timely 

manner. If NYDPS Staff determines that an alternative 

solution should be pursued further, NYDPS Staff may 

recommend that the NYPSC initiate a proceeding under 

section 66 of the Public Service Law,52 to investigate 

52 PSL §66(5) authorizes the NYPSC to conduct a hearing and 
~determine and prescribe the safe, efficient and adequate 
property, equipment and appliances ... to be used, maintained 
and operated for the security and accommodation of the 
public." Moreover, under PSL §66(2), the Commission may 
~order reasonable improvements and extensions of the 
works, wires, poles, lines, conduits, ducts and other 
reasonable devices, apparatus and property of ... electric 
corporations." PSL §65(1) requires electric corporations 
to provide ~such service, instrumentalities and 
facilities as shall be safe and adequate and in all 
respects just and reasonable." 
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whether an alternative is in the public interest, so 

that a potential option is not foreclosed. 53 

An additional rationale for a NYDPS Staff 

review is to provide market participants with some 

indication of NYDPS Staff's assessment of the value of 

their projects in meeting the identified Reliability 

Need and other public policy objectives, and whether 

those projects should be pursued further. Furthermore, 

the NYDPS Staff's informal comments would not involve 

the type of comprehensive environmental review, and the 

time and costs associated with such review, which would 

otherwise be necessary for the NYPSC to select a 

regulated reliability solution. However, the NYPSC's 

ultimate selection of a project. that ensures 

reliability and best promotes the public interest will 

likely require such a detailed environmental review 

under Article VII of the Public Service Law and/or the 

State Environmental Quality Review Act (SEQRA). 

Therefore, this approach would be just as protective of 

the environment as is currently required under the law. 

In accordance with the CRPP, the NYISO will 

request that the Responsible TO(s) pursue the backstop 

solution when it becomes apparent that sufficient 

53 In the event a proponent of an alternative project with a 
longer lead-time than the Responsible TO's proposed 
backstop solution wishes to pursue its project further, 
it may petition the NYPSC to review its project and seek 
a determination authorizing such project as a regulated 
reliability solution. 

- 23 -



Attachment 1 
Case 07-E-1507 

market-based solutions will not be available to meet 

the identified Reliability Need. Under the p~ocess 

recommended herein, the Responsible TO(s) would then 

seek necessary authorizations including regulatory 

approval from the NYPSC, while concurrently, proponents 

of alternative projects for which the NYISO has 

determined the extent to which it would meet the 

identified Reliability Need, that would like to be 

considered further would have the right to submit their 

alternatives to the NYPSC for such consideration. 

Proponents of alternative regulated solutions would 

have the monetary risk of going forward with a NYPSC 

proceeding that will review and select a regulated 

solution. In contrast, at present, the Responsible 

TO(s) are obligated to propose and, if directed, to 

implement regulated solutions and are guaranteed 

recovery of these costs through a rate recovery 

mechanism in the NYISO tariff. 54 The NYPSC would 

initiate a PSL §66 proceeding in order to review the 

backstop project and the alternatives in parallel 

(e.g., PSL Article VII, SEQRA), and make findings 

regarding the selection of an appropriate solution to 

the Reliability Need that best promotes the public 

interest and satisfies other applicable requirements. 

NYDPS Staff may also recommend, at any time, that the 

54 NYISO Open Access Transmission Tariff, Attachment Y, §16. 
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NYPSC initiate a PSL §66 proceeding in order to review 

the regulated backstop' project and/or the alternatives. 

In order to ensure a coordinated and timely 

review of a solution to an impending Reliability Need, 

the NYPSC would request lead agency status under 

SEQRA. 55 In the event that a developer already has 

commenced a SEQRA review under another lead agency, the 

develop~r may elect to continue its permitting process 

with that lead agency. The overall intent is that this 

process would involve a coordinated review by each 

~involved agency" with'permitting or approval 

authority, as defined under SEQRA, and constitute the 

environmental review of the project(s) so that the 

NYPSC can select a preferred solution and the necessary 

approvals and-permits can be issued contemporaneously 

with such selection. 

B. Procedural Steps 

As noted above, the recommended process would 
. ... 

be applied in situations where it appears reasonably 

~ikely that either a regulated backstop solution or an 

alternative regulated solution, if it were designated 

as the backstop solution, would need to be triggered. 

The following is a description of the timing and 

procedural steps involved in such review. These steps 

should be interpreted to include the descriptions 

55 Disputes regarding the selection of a lead agency are 
resolved by the Commissioner of the Department of 
Environmental Conservation. See, 6 NYCRR 617.6(b) (5). 
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contained in the previous section (Overview of the 

Process), to the extent that additional or more 

specific details are provided therein. 

Timing Procedural Steps 

1) Time 0 (after 1) NYDPS Staff informally 
determines, 

NYISO quarterly after consultation with the NYISO, 
Reports) Responsible TO(s) and other 

appropriate entities, that a 
proposed solution with the earliest 
lead-time/trigger date (either a 
regulated backstop or alternative 
regulated solution if it were 
designated as the backstop 
solution), would likely need to be 
triggered to meet a NYISO-identified 
Reliability Need. NYDPS Staff will 
take into consideration the amount 
and status of market-based 
solutions, as well as any other 
relevant considerations. 

2) End of Step 1 ~2) If, based on NYDPS Staff's 
informal 

-60 days prior determination, it appears reasonably 
to the proposed likely that a solution would need 

to be 
solutions' 
longest lead-

time/trigger 

date 

triggered, the proponents of 
alternative projects will 

consult with 
the Responsible TO(s), the NYISO 

and 
NYDPS Staff regarding modifying the 
regulated backstop proposal, either 
in whole or in part, to reflect the 
use of a regulated alternative 
solution. The proponent of an 
alternative would be responsible for 
providing NYDPS Staff and the . 
Responsible TO(s) with relevant 
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information and analyses. NYDPS 
Staff provides feedback to the 
Responsible TO(s) and alternative 
project proponents regarding its 
informal comments on t'he relative 
strengths and/or weaknesses of each 
alternative with regard to public 
policy objectives and other relevant 
criteria. The Responsible TO may 
request that the NYISO review a 
modification to its proposed 
backstop solution to ensure it meets 
the Reliability Need, on a 
"preliminary" basis. The review of 
alternative regulated solutions will 
generally begin no sooner than six 
months prior to the trigger date of 
the proposed solution with the 
longest lead-time and be completed 
no later than 60 days prior to such 
trigger date. 56 

3) End of Step 2 3) The Responsible TO(s) request, if 
they have not already do~e so, that 
the NYISO review any modifications 
to their backstop solution(s) to 
ensure. the modified s~lution(s) will 
meet the NYISO-identified 
Reliability Need. The Responsible 
TO(s) inform NYDPS Staff of such 
request. 

56 In determining whether to undertake a review of 
alternative regulated solutions, NYDPS Staff will take 
into consideration that market-based solutions should be 
the first choice to meet an identified Reliability Need, 
while regulated solutions. should only be implemented in 
instances where a market-based solution will not be 
available to meet the identified Reliability Need. 
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4) End of Step 3 -+ 4) The NYISO evaluates whether 

+ 30 days 
any 
modifications to the backstop 
solution(s) will meet the 
~eliability Need, and informs the 
Responsible TO(s) and NYSDPS Staff 
accordingly. 

5) End of Step 4 -+ 5) NYDPS Staff informs market 
+ 30 days participants of its review and the 

outcome of the review process at an 
Electric System Planning Working 
Group meeting. 57 The NYISO modifies 
the Responsible TO(s)' backstop 
proposal and trigger date, as 
appropriate. 

6a) Proposed 6a) Any proponent of an alternative 
Solutions' solution, which was not included as 
Lead-Time Datepart of the backstop proposal, but 

has a proposed lead-time date 
earlier than the backstop solution, 
and wishes to pursue its project 
further, notifies the Responsible 
TO(s) and files a petition with the 
NYPSC for approval of regulated cost 
recovery for its project. 

6b) Trigger Date 6b) NYISO triggers a regulated 
reliability backstop solution. 
Responsible TO(s) file their 
backstop solution with the NYPSC. 
Any proponent of an alternative 
solution, which was not included as 
part of the backstop proposal, but 

57 NYDPS Staff will await the outcome of the NYISO's 
evaluation within Step .4 before informing market 
participants, except that it will inform them at the end 
of Step 3 if the Responsible TO(s) do not propose any 
modifications to their backstop. solution(s) . 
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has a proposed lead-time date later 
than the backstop solution, and 
wishes to pursue its project 
further, notifies the Responsible 
TO(s) and files a petition with the 
NYPSC for review and approval of 
regulated cost recovery for its 
project. 

7) End of Step 6a 7) If the NYPSC receives a petition, 
as 

or 6b ~ + 60 days described in either Steps 6a and 

8) End of Step 7 

+ 15 days 

9) ·End of Step 8 
+ 15 days 

6b, the NYPSC determines whether to 
initiate a proceeding under PSL §66 
to review.available options and 
select a preferred solution(s) to 
the identified Reliability Need. 

--+ . 8) The Respons ible TO (s) , 
alternative 
project developers, the NYISO and 
interested parties 'intervene in the 
NYPSC proceeding. An Administrative 
Law Judge (ALJ) is assigned. 

-+ 9) The ALJ holds a Procedural 
Conference to establish the .schedule 
and deadlines for conducting a 
coordinated review of applications 
subject to SEQRA and/or Article VII. 

10) End of Step 7 10) In parallel with environmental 
~ End of reviews, as appropriate, the parties 
Proceeding conduct discovery, NYDPS Staff works 

with consultants to assist with the 
analysis (This could include, for 
example, requests to the NYISO to 
confirm claimed" economic and 
additional system benefits of the 
project), and the ALJ holds 
evidentiary hearings and requests 
briefings by the parties to the 
extent necessary. 
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11) End of 
Proceeding 
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11) NYPSC issues Order, bringing 
together NYDPS Staff's analysis and 
the findings from the SEQRA and 
Article VII reviews, and determining 
which project(s) will best promote 
the public interest and will be 
eligible for ratepayer funding. 
Contemporaneously, the selected 
project(s) are granted necessary 
approvals and permits in order to be 
implemented. 

c. Objections to Recommended Process 

Regarding Review and Implementation of Regulated 

Reliability Solutions, Reliant Energy, Inc. ("Reliant") is 

concerned that the quarterly NYDPS Staff review of NYISO 

data proposed under the Recommended Process will negatively 

impact the competitive energy and capacity markets, by 

inadvertently emphasizing regulated investments as opposed 

to market-based investments. According to Reliant, the 

fact that NYDPS Staff's conclusions will be based on 

partial data, i.e., analyses prior to completion of the CRP 

and that NYDPS Staff can undertake a review at any time, is 

especially troubling, creating substantial regulatory 

uncertainty regarding New York State's commitment to 

competitive markets. 

In addition, Reliant urges the Commission to 

clarify the report to clea~ly indicate that the review of 

alternatives will b~ limited to projects that have been 

found by the NYISO to meet the identified reliability need. 

This can be accomplished by revising the sentence on page 

19 that begins "The NYISO will consider ... ", to read as 

follows: "The review process·will be limited to alternative 
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regulated solutions found by the NYISO to address, in whole 

or in part, the identified Reliability Need." 

Finally, Reliant notes that in the December 24, 

2007 Order initiating this process, the Commission 

specified that this process should address reliability 

needs for the 2012-2013 delivery year: 

The process should be designed first to provide us 
recommendations regarding the implementation of 
NYISO's regulatory backstop process for near-term 
(2012-2013) reliability.needs, including the filings 
and processes that may be required under the schedule 
allowed by the NYISO CRPP to complete backstop 
proj ects . 58 

By a companion order in this proceeding, the 
Commission is instituting a proceeding in part to 
develop a process that will be used to choose among 
competing regulatory backstop proposals should a 
regulated backstop project be needed to ensure system 
reliability in the near term (2012-2013) .59 

Reliant indicates that the December 2007 Order in this 

proceeding envisions that a subsequent phase of this case 

would address long-ter~ planning requirements and policy. 

Further, given the complexity of the negotiations involved 

in developing the All Parties Report, Reliant indicates 

.that it is not surprising that Parties failed to discuss 

the limited time frame within which the Commission intended 

58 Case 07-E-1507, 06-M-1017 Long-Range Electric· Resource 
Plan and Infrastructure Planning Process Order Initiating 
Electricity Reliability and Infrastructure Planning 
(issued Dec. 24, 2007) at 18. 

59 Case 07-E-1507, 06-M-1017, Long-Range Electric Resource 
Plan and Infrastructure Planning Process, Order Making 
Determination of Significance Regarding Development of 
Near-Term Backstop Process, (issued Dec. 24, 2007) at 1. 
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this process to be effective. Nonetheless, in light of the 

Commission's directive and the ongoing work of the Energy 

Planning Board, which was subsequently convened by Governor 

David Paterson to define long-term energy policy for New 

York State, Reliant requests that the Recommended Selection 

Process only be utilized to address a Reliability Need 

identified for the 2012-2013 delivery year. 

In conclusion, Reliant requests that these 

comments be considered in reviewing the All Parties' report 

and the proper procedures to ensure reliability in New 

York. In addition, Reliant asks that the Commission make 

the following findings: 1) that the Recommended Selection 

Process, limited to the 2012-2013 delivery year as 

requested above, complies with the Commission's December 24 

Order; and, 2) given the NYISO's assertions that the 

region's reliability needs during the critical period 

highlighted in the December 24 Order will be met, no 

further analysis by NYDPS Staff beyond the 2012-2013 

delivery year, as requested by Reliant, is warranted at 

this time. 

1. Responses to Objections 

NYDPS Staff responds to Reliant's objection that 

the Recommended Process will adversely affect the 

competitive markets. NYDPS Staff emphasizes that the 

Recommended Process is merely designed to identify the 

solution(s) to a Reliability Need that should be 

implemented if, and only if, the NYISO triggers a regulated 

backstop solution to meet such a need. NYDPS Staff 

maintains that since the NYISO's tariff already allows the 

NYISO to trigger a backstop solution, the establishment of 

a process to determine which of the available solutions 

should be implemented, in the event the NYISO triggers a 
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markets. 
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In addition, contrary to Reliant's suggestion, 

NYDPS Staff indicates that th.e Recommended Process will 

take into consideration the most recent CRP and analyses 

performed by the NYISO in determining whether to undertake 

a review of available alternatives. As noted above, the 

Recommended Process involves NYDPS Staff reviewing the 

NYISO's quarterly reports, which identify the status of 

market-based projects and regulated reliability projects to 

meet Reliability Needs, as identified in the CRP. In 

situations where the quarterly reporting coincides with the 

issuance of a new RNA, and an updated CRP has not yet ~een 

issued, NYDPS Staff will utilize the information regarding 

any identified Reliability Need(s) in the most current RNA, 

while consulting "with the NYISO regarding the amount and 

status of market-based solutions and TO update plans in 

response to those needs. Moreover, the Recommended Process 

would be limited to the review of alternative regulated 

projects for which the NYISO has determined" the extent to 

which it would meet the identified Reliability Need. These 

measures, according to NYDPS Staff, ensure that the most 

current CRP and analyses performed by the NYISO will be 

utilized. As such, NYDPS Staff has no objection to the 

Commission making the clarification suggested by Reliant 

that the review of alternatives will be limited to those 

projects that the NYISO has found to meet the Reliability 

Need, in whole or in part. 

Finally, NYDPS Staff responds to Reliant's 

request that the Commission limit the application of the 

Recommended Process to Reliability Needs identified for the 

2012-2013 delivery year. While the December 24 Order noted 
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the Commission's initial concern was with regard to 

regulated backstop projects that may be needed in the near

term,60 NYDPS Staff ass.erts that the Commission did not 

intend to limit the application of a selection process to 

only Reliability Needs identified in 2012-2013. Instead, 

the December 24 Order focused on near-term Reliability 

Needs in order to establish a workable schedule for 

Initiative II of this proceeding in the event that the 

NYISO needed to trigger a backstop solution. AccorQing to 

NYDPS Staff, the Commission's purpose for establishing a 

process that could be used for choosing among competing 

regulatory solutions in the near-term, is equally valid for 

needs identified beyond 2013. 

The New York Transmission Owners, LIPA and 

NYPA (collectively the NYTOs) also respond to Reliant's 

objections. The NYTOs share Reliant's concern that the 

p~ocess for the review of alternative regulated 

solutions not negatively impact the development of 

market-based projects. For that reason, the NYTOs have 

consistently u"rged that the decision to conduct a 

review of alternative regulated solutions not be based 

solely on an RNA or any interim needs assessment, but 

also should consider TO updates and market based 

solutions provided in response to the identified needs. 

60 December 24 Order at p.3 (citing the NYISO's 2008 RNA, 
which indicated tne first need date in 2013) . 
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The TOs believe that this issue is adequately' addressed 

in the report. 61 

The NYTOs also note that Reliant sp~cifically 

expresses concern with respect to the reference in the 

report to NYDPS Staff's utilization of the NYISO's 

quarterly monitoring of the continued viability of . 

proposed market-based solutions and regulated 

reliability projects to meet identified needs in 

determining the reasonable likelihood of a regulated 

solution being triggered. Those quarterly updates, 

however, are limited to the continued viability of 

solutions proposed to meet reliability.needs previously 

identified in the NYISO's planning process, and would 

not provide a basis for the identlfication of new 

needs; In response tb Reliant's con~erns, the NYTOs· 

indicate that this point should be clarified in the 

Commission's order. Similarly, there is a reference in· 

the report to the consideration by NYDPS Staff of a new 

RNA that coincides with a quarterly update. The NYTOs 

believe that the current language in the report clearly 

provides that a new RNA would not be considered in 

isolation, but in conjunction with market-based 

solutions and TO updates submitted in response to that 

RNA. 62 To address Reliant's concerns, the NYTOs 

61 See, All Parties Report at pp 17 and 23 (Step 1), and 
Footnote 21. 

62 See, All Parties Report at p 17. 
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suggest that this point should be confirmed by the 

Commission in its order. 

Furthermore, the NYTOs note that the NYISO and 

other parties have indicated their support for 

Reliant's position that the review of alternative 

regulated solutions be limited to solutions that have 

previously been found by the NYISO to meet, in part or 

in whole, the reliability need for which they have been 

proposed. The NYTOs believe that there are several 

places in the report that provide this clarification,63 

and in response to Reliant's concern, the NYTOs suggest 

that the Commission confirm this point in its order. 

The NYTOs disagree with Reliant's suggestion 

that the process developed in this proceeding be 

limited to reliability needs identified in the 2012-

2013 timeframe. The NYTOs believe that the 

Commission's directive that the parties first provide 

recommendations with respect to near-term reliability 

needs was based on a concern that the Commission would 

be called upon to address alternative regulated 

proposals in the near future and that there would not 

be sufficient time to develop a generic process for the 

consideration of those alternatives. In fact, however, 

the NYISO's most recent RNA does not indicate any near

term reliability needs, and the parties to this 

proceeding have been able to develop a generic process 

63 See~ All Parties Report at pp 17-18 and 21. 

- 36 -



Attachment 1 
Case 07-E-1507 

that can be used to address any future reliability 

needs. According to the NYTOs, there appears to be no 

justification to limit the application of the process 

that has been developed through this collaborative 

effort to near term reliability needs, that do not 

currently exist, or to establish a subsequent 

proceeding to address issues already addressed in this 

proceeding. 

Independent Power Producers of New York, Inc. 

(IPPNY) disagrees with the objections raised by Reliant 

Energy, Inc. and contends that the language in the All

Parties' Report on Recommendations Regarding Review and 

Implementation of Regulated Reliability Solutions 

should remain as written. Specifically, although IPPNY 

shares Reli~nt's underlying view that the 60mpetitive 

wholesale energy markets should be advanced and its 

goal of minimizing distortion to the state's 

competitive wholesale energy markets wherever possible, 

IPPNY respectfully disagree with their contention that 

the report's recommended quarterly review process would 

inadvertently lead to an ~ver-emphasis on regulated 

projects and create uncertainty regarding New York's 

commitment to competitive markets. Indeed, the report 

emphasizes the intent to rely upon market based 

solutions in the first instance whenever possible and 

further expressly states that regulated backstop 

solutions are expected to be used rarely (if ever). 

Additionally, as the report accurately demonstrates, 

the proposed consultation process between the DPS 
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Staff, NYISO, Responsible TOs and sponsors of 

alternative regulated backstop solutions is an informal 

process that will require little more effort than that 

required by the NYISO tariff. NYISO review and report 

to the NYDPS already takes place on a quarterly basis, 

and the procedure set forth broadens the options 

available beyond the Responsible TOs' regulated 

backstop solution 

that would otherwise be considered in any event. The 

result is not to make a non-market solution more or 

less likely, but to allow all regulated reliability 

solutions to participate on an equal footing. 

Furthermore, IPPNY states that the NYDPS 

Staff's informal review and comment on these proposals 

is .not likely to have any impact on whether a developer 

will proceed with a market-based project. According to 

IPPNY, properly functioning competitive markets will 

drive the development of needed resources to meet 

reli?bility'needs in a timeiy manner. As has been 

discussed at length throughout this process, developers 

that delay their projects in hopes that their projects 

will be selected as a regulated reliability solution 

could very well b,e foreclosed from development by one 

or more market-based projects. Thus, "holding out" to 

see if a regulated reliability project is called upon 

is a very risky premise. The timing of what would 

initiate the informal. review of backstop projects was 

an oft-debated subject. In early di~cussions, parties 

debated the merits of tethering the informal review to 
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either the NYISO's CRP or RNA. IPPNY and NYDPS Staff 

had argued that linking such a review to the NYISO's 

CRP brought on the risk of arbitrarily eliminating 

alternative regulated projects that had longer lead 

times than the Responsible TOs' regulated backstop 

solution from consideration. The TOs argued that 

linking such a review to the NYISO's RNA would result 

in the review potentially being triggered every year 

and require unnecessary work. The compromise language 

included in the report - an informal Staff review will 

be performed if there is a reasonable likelihood of a 

solution being triggered - is a model that both allows 

for DPS discretion regarding whether such a review is 

necessary, and provides sufficient time for 

consideration of the greatest number of regulated 

reliability projects. Frequent review of market 

solutions is prudent, and the recommended process 

allows for the greatest flexibility to react to 

changing 

circumstances. 

On Reliant's point regarding limiting review 

of- alternatives to those found to meet the reliability 

need, IPPNY points ou~ that such language is already 

found earlier in the text of the same paragraph and 

need not be repeated. The NYISO has proposed 

clar~fying language to further, support this premise and 

IPPNY agrees with the NYISO's proposed language in this 

regard. 
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Finally, IPPNY states that the backstop 

solution selection criteria developed in this phase of 

the proceeding were intended to be applied pending 

completion of the Initiative III phase, related to 

long-range planning, within this pioceeding. The long

range planning process, now suspended pending the 

issuan.ce of the State Energy Plan (SEP), was intended 

to provide the Commission guidance on the criteria it 

should apply in choosing backstop solutions and 

projects to meet public policy goals. The informal 

Staff review process, to which Reliant objects, does 

not address the criteria NYDPS Staff will use in 

determining which project(s) should proceed as the 

backstop solution. It simply sets forth the procedures 

to be used to get to the point where the public policy 

criteria are applied and a final determination is made 

as to the appropriate regulated reliability project. 

Section IV of the report directly addresses selection 

criteria. There is no dispute that this section is 

subject to change pending the SEP. Further, last 

summer, when the judge loosened the July deadline to 

finalize the report for the Commission, it was with the 

understanding that there would not be a need for this 

process this year, and therefore it was being developed 

in case it is needed in subsequent years. IPPNY notes 

that no party raised an objection that development of 

the process was rendered moot. 
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IV. Policy Matters 

A. Public Policy Objectives 

In its December 24 Order, the NYPSC indicated 

that it was interested in "recommendations regarding the 

process and standards necessary to approve and have 

constructed in a timely manner any regulated backstop 

project needed to maintain system reliability."64 The NYPSC 

requested an interim report from the parties addressing the 

"decisional standards to be used to approve and construct a 

regulated backstop project in the near-term," and 

identified various public policy concerns that may need to 

be considered in choosing among potential regulated 

projects. 65 The parties here, except where noted below, 66 

recommend the manner in which public policies and other 

decisional standards should be evaluated as part of the 

NYPSC's process to review and select regulated reliability 

projects. 

To help ens~re transparency in the process and 

better inform the Responsible TOs and developers of 

alternative regulated solutions in the development of their 

proposed projects, the State's energy policies should be 

clearly defined. It is anticipated that Responsible TOs 

and other developers will be guided in the development of 

64 December 24 Order at p. 3. 

65 Id. at pp.3, 5-6, 19, Appendix C. 

66 Parties raising objections to the recommended manner in 
which the 'public policy objectives and other decisional 
standards are evaluated by the NYPSC include Multiple 
Intervenors. These objections are indicated in section 
IV'.A.1. below. 

- 41 -



Attachment 1 
Case 07-E-1507 

their proposals by energy policies to be established by the 

Commission and/or the State Energy Plan. 67 

It is recommend.ed that two screens be used by the 

NYPSC to select a regulated reliability project. The first 

screen would assess the ability of the project to address· 

the Reliability Need in a timely manner. The second screen 

would compare the relative merits of the projects that have 

passed the first screen with regard to various other 

criteria and public policy objectives. 

First Screen 

The primary considerations of the Commission in 

selecting among regulated reliability. projects should be 

the ability of a project to address the identified 

Reliability Need effectively and efficiently within the 

time frame established by the NYISO. Factors to be 

considered by the Commission may include, but are not 

limited to, the NYISO's analysis of the project's 

contributions toward meeting the Reliability Need, the 

expertise, experience and financial strength of the project 

proponent, as well as indicators of the. success of the 

respective project (~, status of the project, relative 

risk, past indicators of a proponents ability to bring 

facilities on-line, technical, legal, regulatory, and 

financial issues that may impact whether the proposed 

project will timely address the Reliability Need) . 

67 On April 9, 2008, Governor Paterson signed Executive 
Order No.2, which established a State Energy Planning 
Board tasked with developing a State Energy Plan. See, 
http://www.state.ny.us/governor/executive orders/eieOrder 
s/eo 2.html. 
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Second Screen 

Projects that would adequately address the 

identified Reliability Need in a timely manner, taking into 

consideration the criteria set forth for the First Screen, 

would then be reviewed for consistency with State energy 

policies and relevant decisional criteria. 

Although a number of policy issues may be taken 

into account under the second screen, the screening should 

be capable of being performed in a timely manner and take 

into account the need of the project to proceed with the 

regulatory process in order to imple~ent the solution in 

time to meet the Reliability Need. It is anticipated that 

the second screen would depend on the development of state 

energy policies over time, and would change as public 

policies changes. For example, the public policy goals in 

the State Energy Plan, which is scheduled to be finalized 

by June 2009, should be considered for incorporation into 

the second screen. The public policy concerns and 

decisional standards the Commission might consider in its 

second screen, in no particular order of $ignificance, 

could include, but are not limited to: 

a. System reliability benefits beyond applicable 
reliability criteria; 

b. Fuel diversity, sustainability, and security; 

c. Transmission versus generation versus demand side 
and energy efficiency projects; 

d. Generation diversity (base-load, intermediate, 
peaking, distributed, etc.); 

e. Achieving state goals for renewable generation, 
energy efficiency, greenhouse gases, etc.; 

f. Environmental impacts and externalities, such as 
generator emissions; 

g. Environmental justice issues; 

h. Economic development impacts and opportunities; 
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i. Impacts on the affordability and reasonableness 
of rates; 

j. Overall benefits to New York ratepayers; 

k. Market power concerns; 

1. Cost certainty (e.g., limitations on cost 
recovery) ; 

m. Cost impacts unrelated to project costs (~, 
impacts to zonal or other market prices); 

n. Ancillary impacts on the system (e.g., Installed 
Reserve Margin); ----

o. Relative cost-effectiveness of projects; and, 

p. The relative potential impact of the project on 
the competitive markets, positive and negative. 

1. Objections to Recommendations 

Multiple Intervenors advocates strongly that the 

cost-effectiveness of projects be considered as part of the 

first screen. Multiple Intervenors indicates that, as set 

forth above in its December 24, 2007 Order, the NYPSC 

initiated this collaborative process to develop 

"recommendations regarding the implementation of NYISO's 

regulatory backstop process foi near-term (2012~2013) 

reliability needs, including the filings and processes that 

may be required under the schedule allowed by the NYISO 

CRPP to complete backstop projects.,,68 In particular, the 

Commission requested suggestions on a process and 

"decisional standards" that it could use in selecting a 

preferred project among various potential solutions to a 

68 December 24 Order at p. 18. 
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Reliability Need identified by the NYISO. 69 Importantly, 

the Commission directed the parties to identify how public 

policy concerns should be addressed in selecting potential 

regulated projects. 10 It is Multiple Intervenors' position 

that Section IV.A. Public Policy Objectives, fails to meet 

the Commission's directives. 

According to Multiple Intervenors, by merely 

listing the public policy concerns set forth in the 

December 24 Order as a potential second screen -- without 

any useful prioritization of potentially-competing public 

policy goals --. the Report fails to make any concrete or 

useful recommendations as to how such concerns should be 

addressed, nor does it provide the Commission with the 

requested "decisional standards" by which it may select a 

regulated project in a manner consistent with public 

policy. As set forth below, it is Multiple Intervenors' 

position that the primary consideration of the Commission 

in selecting among regulated reliability projects should be 

the ability of a project to address the identified 

reliability need effeqtively, efficiently, within the time 

frame established by the NYISO, and in a cost effective 

manner. Cost and price impacts must be accorded the highest 

prio~ity in evaluating competing projects. 

Multiple Intervenors notes that New York 

consumers currently pay the third highest electricity 

69 December 24 Order at p. 3. 

10 December 24 Order at p. 19. 
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prices in the continental U.S. 71 In fact, in 2007, New York 

consumers paid nearly 69 percent more for electricity than 

the national average. 72 This growing price disparity places 

an undue burden on all State's consumers. Significantly, 

the State's high energy prices, together with other 

factors, place New York businesses at a significant 

competitive disadvantage with respect to businesses in 

other regions and nations. The failure of the Report to 

identify cost-related factors as the primary consideration 

in selecting a backstop solution wili only exacerbate 

electricity costs facing the State's consumers. As the 

Commission recognized in the December 24 Order, "the CRPP 

is not designed to promote infrastructure additions that 

may otherwise be cost effective.,,73 As such, in addition to 

the expertise, experience and financial strength of the 

project proponent, the cost of the project must be a 

primary factor in selecting a project. The cost analysis 

should include, inter alia, impacts on the affordability 

and reasonableness of rates, economic development impacts 

and opportunities, cost certainty (i. e.", limitations on 

cost recovery and protections from cost overruns), cost 

impacts unrelated to project cost (impacts to zon"al or 

71 Energy Information Administration ("EIA"), Average Retail 
Price of Electricity to Ultimate Customers by End-Use 
Sector, by State, available at http:// 
www.eia.doe.gov/cneaf/electricity/epm/table5 6 a.html 
(Report released June 10, 2008). 

72 EIA, Average Retail Price of Electricity to Ultimate 
Customers by End-Use Sector, by State (Report released 
March 13, 2008). 

73 December 24 Order at p. 9. 
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other market prices); and ancillary impacts on system 

(e.g., impact on the State's IRM). Where competing 

projects are similarly cost-effective, Multiple Intervenors 

suggests that the Commission should only then further 

analyze other benefits of a proposed project (i.e., fuel 

diversity, etc.) in a manner ·consistent with established 

State policies. 

To merely identify possible factors for use in 

evaluating regulated backstop projects, according to 

Multiple Intervenors, without providing the Commission with 

any guidance whatsoever as to how those factors should be 

prioritized or weighted, does absolutely nothing to further 

the goal of this phase of the proceeding. At a minimum, 

cost and price impacts should be accorded the highest 

possible priority. Where competing projects present 

comparable cost and price impacts, other factors should be 

considered. 

2. Responses to Objections. 

In response to Multiple Intervenors, the NYTOs 

contend that the Report does provide the Commission with a 

useful decisional standard, by proposing a two screen 

process, with a First Screen that focuses on the factors 

that are relevant to a determination of whether a proposal 

and its sponsor have the financial strength, technical 

expertise, and experience to justify the Commission's 

confidence that it will meet the reliability need 

effectively and in time to avoid a degradation in 

reliability. Further, while cost is an important factor, 

the NYTOs argue that the cost of a project cannot 

reasonably be considered in isolation, but rather, must be 

considered in the context of all of the factors the 

Commission considers relevant. For example, a project that 
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is more expensive than an alternative in terms of nominal 

direct dollars may be more cost-effective than the 

alternative when ,considering the total benefits it would 

provide' (e.g., fuel diversity). 

DPS Staff disagrees with Multiple Intervenors' 

contention that section IV.A. of this Report, entitled 

Public Policy Objectives, fails to meet the Commission's 

~irectives. In its December 24 Order, the NYPSC indicated 

that "[t]o the extent time permits, the ,issues discussed 

below on near-term reliability needs [(~, how public 

policy concern,s should be addressed in choosing among 

potential regulated projects)] should be addressed in a 

report to the Commission.,,74 Therefore, there was no 

directive in the December 24 Order to address the issue of 

how to deal with public policy cO'ncerns. Notwithstanding, 

the rec9mmended approach in the report provides the NYPSC 

with useful guidance on how to address public policy 

concerns, by identifying various policy objectives and 

decisional standards that should be balanced by the NYPSC 

is selecting an appropriate solution that b~st promotes the 

public interest. 

DPS Staff objects to Multiple Intervenors' 

suggestion that cost should be used as a predominant factor 

in selecting a regulated reliability solution. DPS Staff 

argues that such approach could favor projects that are, in 

fact, contrary to public policy concerns, and frustrate the 

,NYPSC's "primary interest [in this proceeding] to address 

those public policy concerns and issues that are 'not 

74 December 24 Order at pp.18-19. 
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considered by, planned for, or internalized in the 

wholesale market as it exists today.,,75 For example, a 

coal-fired base-load unit may be the cheapest available 

alternative, but generally inconsistent with State 

objectives in promoting renewable generation and reducing 

greenhouse gas emissions. As such, DPS Staff suggests that 

cost should be a factor to be considered along with all the 

other relevant criteria in selecting among available 

alternatives to a Reliability Need. 76 Finally, DPS Staff 

notes that each of the factors Multiple Intervenors 

suggests for inclusion as part of a cost analysis is listed 

in the second screen. 

In response to Multiple Intervenors, the NYISO 

expresses its agreement with the Commission's December 

24 Order, which recognizes that the selection process 

must be consistent with the NYIS'O's CRPP process. When 

the NYISO determines that it is necessary to trigger a 

regulated backstop project to ensure reliability, it is 

because market-based solutions have not corne forward to 

meet a 

75 December 24 Order at p. 8. 

76 It also appears that placing a priority on certain 
criteria and according different weight to those criteria 
may constitute an "action" under SEQRA, and therefore 
require an appropriate environmental review before they 
may be adopted. See, 6 NYCRR §617.2(b) (defining agency 
"actions" to include "agency planning and policy making 
activities that may affect the environment and commit the 
agency to a definite course of future decisions." 
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Reliability Need. At that time, it is essential that 

the selection process operate in an expedited manner -

both to ensure reliability as well as to minimize 

interference with other market-based solutions. ·As 

noted in the Report, it is anticipated that the 

occasion for the NYISO to trigger a regulated backstop 

solution will be infrequent, and on such occasion, the 

principal "public policy" objective must be to ensure 

reliability. 

B. Long-Term Contracts 

In the December 24 Order, the NYPSC concluded 

that "utility long-term contracts may be required to 

support new construction to maintain reliability, if 

adequate reliability is not provided by the wholesale 

. market or to be judiciously used to achieve other policy 

1 ( RPS) . ,,77 goa s ~., Because of concerns about the 

potential negative impacts of long-term contracts on 

consumers, the NYPSC also indicated that "[t]o the extent 

required, mandatory long-term contracts can be used as a 

last resort to facilitate new investment for reliability or 

other policy reasons, if the market fails to provide such 

capacity. ,,78 

77 December 24· Order at p. 21. It should be noted that the 
RPS program does not use utility long-term contracts to 
support construction of new renewable facilities. 
Instead, the New York State Energy Research and 
Development Authority issues Requests for Proposals ·and 
enters into contracts with developers. 

78 Id. at 23. 
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To address concerns that had been raised 

concerning prudence determinations, the NYPSC delineated 

the steps to be taken to secure a prompt prudence finding 

for a utility procurement process. 79 As explained by a 

number of parties and recognized by the Commisslon in the 

December Order, financial markets may be unwilling to 

provide the cap~tal necessary for the construction of 

certain types of new facilities on a purely merchant 

basis. ao Thus, to ensure that all project types -

transmission, generation and demand response -- have the 

opportunity to compete effectively to meet the identified 

Reliability Needs, as the Commission indicated in the 

December 24 Order, the use of long-term contracts should 

be an option available for consideration in implementing a 

regulated reliability solution. 

The NYPSC should indicate that -long-term 

contracts will be considered on a case-by-case basis, 

including factors such as whether they are necessary in 

view of market conditions, the relevant benefits and/or 

negative impacts of specific proposals, the consistency 

with applicable NYISO markets, minimization of the risks 

and costs to consumers, conformance with applicable public 

policies, and the degree to which' the proposed structure of 

the contract impacts the competitive markets. 

1. Objections to Recommendations 

According to IPPNY, contractual arrangements 

between transmission owners and alternative regulated 

79 Id. at 26. 

aD Id. at 22. 

- 51 -



Attachment 1 
Case 07-E-1507 

generation projects are necessary to ensure such projects 

obtain payment from retail ratepayers. IPPNY maintains 

that the Federal Energy Regulatory Commission (nFERc n ) has 

exclusive jurisdiction over the rates of, and matters 

affecting the rates of, generators selling exclusively at 

wholesale. Pursuant to FERC's rules implementing Section 

205 of the Federal Power Act, FERC accepts rates for a 

generator's wholesale sales based on market prices or the 

generator's cost of service. IPPNY contends that the NYPSC 

does not have authority to require or accept the filing of 

tariffs by generators that provide for the payment of rates 

for the generator's wholesale sales. Further, IPPNY 

maintains that the NYPSC can only approve rate recovery for 

utilities that make retail sales, such as the regulated 

transmission owners. Therefore, the only mechanism 

available to the Commission, according to IPPNY, is to 

provide for retail ratepayer payments to wholesale 

generators through a contractual arrangement between the 

generator and the transmission owner. 

2. Response~ to Objections 

Although Multiple Intervenors does not oppose the 

possible use of long-term contracts as a means for 

addressing reliability needs in the event of market 

failure, it is Multiple Intervenors' position that -

contrary to IPPNY's position - there should be no 

presumption in favor of long-term contracts. The NYPSC is 

reminded that New York's history with long-term contracts 

is extremely unfavorable to consumers, and the mistakes of 

the past should not be repeated in the future. 

It is Multiple Intervenors' position that if a 

long-term contract is pursued, all types of contracts 

should be pursued and examined, including cost of service 

- 52 -



Attachment 1 
Case 07-E-1507 

agreements with bidding requirements and limitations. 

The possible use of long-term contracts must be examined on 

a case-by-case basis relative to the specific facts and 

circumstances of each proposed project. The structure and 

content of any such contracts must be developed in a manner 

that minimizes the risks and costs to consumers. 

Significantly, as all parties, including IPPNY, seem to 

agree, it is far preferable for identified reliability 

needs to be addressed through market-based projects, as 

opposed to reliance on regulated backstop solutions. 

Consequently, Multiple Intervenors maintains that it is 

critically important that the process ultimately adopted in 

this proceeding not create an incentive for developers to 

seek regulated projects in lieu of market-based projects. 

Undue reliance on long-term contracts that are not cost

based, according to Multiple Intervenors, may have the 

unintended effect of discouragipg market-based projects if 

backstop solutions appear more attractive to developers. 

The NYISO believes that minimization of the 

impact on competitive markets should'be a critical 

factor in the NYPSC's consideration of the use of long

term contracts for regulated reliability projects. 

The NYTOs object to IPPNY's suggestion that 

"contractual arrangements between transmission owners 

and alternative regulated generation projects are 

necessary to ensure such projects obtain payment from 

retail customers." According to the NYTOs, in fact, it 

is not clear that a contract between the alternative 

project proponent and the transmission owners would be 

necessary. For example, there may be a contract 

between a project developer and an entity other then 
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the TOs. In its Policy Statement on Backstop Project 

Cost Allocation and Recovery, issued April 24, 2008 in 

this proceeding (April 24 Policy Statement, p. 10), the 

Commission expressly stated that it wants to maintain 

flexibility with respect to cost recovery mechanisms 

and to consider them in the context of specific factual 

circumstances, and does not want to eliminate any 

options with respect to how cost recovery will be 

accomplished. Consequently, IPPNY's attempt to promote 

a specific cost recovery mechanism for regulated 

projects (i.e., a fixed KWh payment contract that also 

allows the project to retain all market revenues) is 

inappropriate. 

C. Potential Impacts on Competitive Markets 

While the Commission should consider the relative 

potential impacts of regulated reliability solutions on the 

competitive markets, both positive and negative, a 

proposal's potential impacts on the competitive markets 

will depend on a number of factors. Therefore, it cannot 

be assumed that a particular solution will have a greater 

or lesser impact on the competitive markets. For example, 

impacts on competitive markets may depend on how a proposal 

is structured. The NYPSC should recognize that the 

. specifics of any cost recovery structures established for 

regulated reliability solutions could affect, either 

positively or negatively, the long-term incentives for 

merchants to invest in market-based solutions in lieu of 

regulated reliability solutions. 

1. Objections to Recommendations 

Certain parties, including the Independent Power 

Producers of New York, Inc. (IPPNY) and the NYISO recommend 
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that the NYPSC take into account the impacts on competitive 

markets by adopting a particular approach. According to 

IPPNY, in the first instance, market mechanisms, such as 

the implementation of a forward capacity construct in New 

York, should be used to more effectively align New York's 

planning process with its capacity markets and to avoid the 

need to ~efault to regulated reliability solutions. If a 

regulated reliability solution ultimately is required, 

potential impacts of long-term contracts on competitive 

markets could be minimized by utilizing cost recovery 

mechanisms for regulated reliability resource solutions 

that provide resources with appropriate incentives to 

respond to market prices and bid their costs' into the 

energy, ancillary services, and installed capacity markets. 

IPPNY maintains that cost recovery structures where 

resources do not have the incentive to bid their costs may 

skew market clearing prices and hinder efficient operation. 

For example, cost recovery structures where resources are 

bid into the market at less than their true costs, because 

their costs are otherwise recovered through other 

mechanis~s, may skew dispatch, artificially depress 

clearing prices, or otherwise threaten needed existing and 

the potential entry of new market-based resources. 

IPPNY points to the NYPSC's Renewable Portfolio 

Standards (RPS) proceeding, wherein the NYPSC determined, 

for public policy reasons, to support the development of 

renewable generation. There, the Commission adopted an 

incentive fee approach, which, IPPNY contends, limited the 

potential harmful impacts on the competitive market. Under 

this approach, developers are paid a fixed kWh payment to 

go forward with what would otherwise be uneconomic 

renewable energy projects. However, the developers are 
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required to rely on the market revenues to pay their 

remaining costs for their projects. Accordingly, IPPNY 

believes that developers are provided with appropriate 

incentives to respond to market prices and bid their costs 

into the market. Consistent with the NYPSC's approach in 

its RPS proceeding, IPPNY recommends that a similar type 

approach should be considered by the NYPSC in this 

proceeding. 

The NYISO reiterates its belief that 

minimization of the impact on competitive markets 

should be a critical factor in the NYPSC's 

consideration of the use of long-term contracts for 

regulated reliability projects. The NYISO agrees that 

consideration of market-compatible mechanisms should 

include the type of structure utilized for the RPS. 

2. Responses to Objections 

According to RESA, and supported by SCMC, 

reference to the purported benefits and costing approaches 

cited by IPPNY overlook certain important countervailing 

~onsiderations which include: 

• The use of long-term contracts and any cost 
recovery mechanism will need to be examined on an 
individualized case-by-case basis that reflects 
the particular facts and circumstances of the 
particular contract and related project. Until 
such contract specific factors are known it is at 
best speculative to argue that any particular 
comparative benefit may accrue or that any 
particular cost recover mechanism is appropriate. 

• Regulated long-term contracts are likely to lead 
to higher prices; 

• Long-term contracts harm consumers because they 
are inflexible and prevent market adjustments 
that may lower prices; 

• Long-term contracts lock-in current forecasts 
(including forecast errors) of fuel prices, 
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interest rates, inflation, volumes and regulatory 
environment; 

• Regulated long-term contracts eliminate 
appropriate incentives. They provide the wrong 
price signals that otherwise are needed for 
energy efficiency and demand response; 

• Regulated long-term contracts will undermine the 
competitive generation market and drive 
investment and· competitive efficiencies out of 
the market, ultimately leading to higher prices; 

• Regulated long-term contracts are not necessary 
to encourage construction of needed facilities; 
and, 

• The RPS program does riot use utility long-term 
contracts to support construction of new 
renewable facilities, and does not involve the 
limited stop gap solution under consideration in 
this proceeding. 

In response to IPPNY's recommendations, it is 

Multiple Intervenors' position that if a long-term contract 

is pursued, all types of contracts should be pursued and 

examined, including cost of service agreements with bidding 

requirements and limitations. As discussed above, the 

structure and content of those agreements should be 

developed in a manner that minimizes the risks and costs to 

consumers. 

Multiple Intervenors objects to IPPNY's call 

above for forward capacity markets (FCMs). The possible 

implementation of FCMs in New York is a highly 

controversial issue that currently is being discussed as 

part of the NYISO stakeholder process. Multiple 

Intervenors, for instance, does not favor the adoption of 

FCMs at this time for numerous reasons. In any event, FCMs 

are not before the NYPSC in this proceeding and, thus, 

IPPNY's reliance thereon is irrelevant for present 

purposes. 
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Multiple Intervenors also takes issue with 

IPPNY's reliance on the RPS proceeding as support for an 

incentive-based fee arrangement for backstop solutions. 

The RPS, which is narrow in scope, is intended to encourage 

the development of otherwise uneconomic renewable energy 

projects through the payment of a fixed per kWh financial 

subsidy. Unlike the RPS, however, which is intended to 

promote renewable energy, regulated backstop solutions may 

includ~ various and contrasting resources, such as 

transmiss'ion, demand response and multiple forms of 

generation projects. While a long-term contract including 

a volumetric payment mechanism may be considered as a means 

of responding to identified reliability needs, the NYPSC 

should refrain from adopting any preferred contract 

approach and, instead, retain maximum flexibility to 

address proposed regulated backstop solutions on a case-by

case basis. According to Multiple Intervenors, the 

Commission's primary focus, as articulated above, should be 

on satisfying the identified reliability need at the lowest 

overall financial cost and risk to consumers. 

The NYTOs contend that the cost recovery 

structure advocated by IPPNY is not the only, or 

necessarily the best approach to minimizing the impact of 

regulated projects on the competitive market. The NYTOs 

maintain that the best way to limit their impact on the 

competitive market is to ensure'that regulated projects are 

not encouraged and are kept to an absolqte minimum. 

Furthermore, the NYTOs submit that the Initiative II 

portion of this proceeding should not attempt to bias the 

selection process for or against any particular approach to 

cost recovery for a regulated solution. 
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The NYTOs note that the Commission clearly stated 

in its April 24 Policy Statement that it would not be 

appropriate at this point to adopt anyone cost recovery 

mechanism or exclude others from consideration. As the 

Commission explained in its order, "mechanisms can and will 

be developed, often necessarily depending on the specific 

factual circumstances to allow regulated reliability 

project costs to be collected in accordance with the Public 

Service Law in a fair, equitable, and non-discriminatory 

manner, and with due consideration of existing competitive 

markets. ,,81 

According to the NYTOs, regulated projects that 

would employ long-term contracts should stand or fallon 

their own merits, and not be supported by a presumption in 

their favor. If such a proposal provides greater benefits 

to the public, including minimizing impacts on the 

competitive market, it should be demonstrated to the 

Commission. Depending on the circumstances, however, the 

Commission may determine that the public interest is best 

served by a cost-of-servic~ approach, especially when the 

primary public policy concern in the selection of a 

regulated project is ensuring that electric system 

reliability is maintained. For example, cost-of-service 

reliability agreements entered into between ISO-NE and 

market participants with resources retained for reliability 

are based on pro-forma cost-of-service agreements which 

require all market revenues received in excess of 

stipulated bid costs to be credited back to ratepayers 

81 April 24 Policy Statement, p. 10. 
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against the fixed cost charges necessary to fully support 

reliability resources. Under these agreements the owner is 

required to bid stipulated variable costs, with self

adjusting formula rates that are updated daily. The 

stipulated variable cost formula includes fuel costs, I 

variable O&M, environmental adders, start·-up costs, and n'o

load costs, and results in bids comparable to those 

expected from a resource operating in a competitive market. 

Thus, such cost-of-service arrangements, which are also 

possible with a utility-build project, would not 

necessarily have a negative impact on the competitive 

market. The NYTOs assert that, in fact, there may be more 

concern with the market impact of a contractual arrangement 

that guarantees a fixed payment to the provider while also 

allowing it to retain profits from high market prices in 

times of scarcity. At a minimum, such cost-of-service 

arrangements for regulated reliability solutions should be 

available for the Commission's consideration. 

In addition, the NYTOs maintain that encouraging 

the use of long-term reg~lated contracts could cause 

developers to hold off on investments in market-based 

projects, which by definition would be more risky. This 

could result in the implementation of more regulated 

projects than would otherwise be necessary, and thereby 

undermine the competitive market. 

Furthermore, the NYTOs argue that because 

generation projects are usually financed on a non-recourse 

basis and given that the project is needed to maintain 

reliability, the risk that consumers may' have to fund 

higher construction or operating costs than was agreed to 

under the contract cannot be completely eliminated. This 

is true even though consumers would not benefit if the 
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developer earns a'return substantiallY,higher than would be 

permitted on a cost-of-service basis. 

Finally, the NYTOs indicate that while a 

developer with a long-term contract may assume some risk, 

it also will have the benefit of the potential for 

significantly higher profits than would flow to the 

developer of a cost-of-service project. It stands to 

reason that the developer would structure the contract to 

ensure that its recovery will, at least, cover all of its 

costs, including the required returns to equity investors, 

which are generally higher than equity returns for 

regulated companies. Given that the alternative regulated 

projects will be undertaken to ensure reliability, the 

Commission may determine that under certain circumstances a 

cost-of-service approach is in the public interest. The 

relative merits of competing regulated projects, according 

to the NYTOs, should be determined by the Commission in 

light of all of the relevant facts and circumstances. The 

proposed solutions presented to the Commission should be 

judged on thei'r merits and there should not be· a 

presumption for or against any specific approach to cost 

recovery. 

3. Answers to Responses 

In response to RESA and the TOs, IPPNY argues 

that their objections to long-term contracts are, in fact, 

objections to the use of' alternative regulated backstop 

solutions to meet reliability needs. Assuming the market 

is unable to incent generation needed to meet a reliability 

need, construction of new generation will not likely begin 

until financing is received, and financing may not occur 

until a long-term contract is executed. Moreover, separate 

and apart from the financing concern, the only way for 
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generators to receive regulated payments from retail 

ratepayers is through a contract with the investor-owned 

utility for that service territory. Under such 

circumstances, IPPNY asserts the Commission has two choices 

in meeting the reliability need. It can approve a TO 

project that recovers its costs through traditional cost

of-service rates, with a guaranteed rate-of-return for the 

life of the project. Alternatively, the Commission can 

approve a non-TO project that recovers its cost through a 

long-term contract. Importantly, in either case, a long

term obligation is incurred. 

With respect to a TO project, IPPNY points out 

that the TO's ratepayers face the very real risk that they 

will be required to bear significant cost overruns if the 

TO's project is selected. IPPNY maintains that there is a 

long history of TOs seeking and receiving recovery of cost 

overruns from the Commission for their construction of 

generation and transmission projects. 82 

82 According t6 IPPNY, Con Edison's East River 
Repowering Project had an estimated cost of.$406 
million. However, final costs were capped at $788.3 
million, almost a 100% overrun of original cost 
estimates. Case 05-S-1376, Proceeding on Motion of 
the Commi~sion as to the Rates, Charges, Rules and 
Regulations of the Consolidated Edison Company of New 
York, Inc. for Steam Service, Order Determining 
Revenue Requirement and Rate Design (September 22, 
2006), p. 6. In addition, at the time the Commission 
authorized RG&E's construction of its Rochester 
Transmission Project, RG&E's projected capital cost 
was approximately $75.4 million. Case 03-T-1385, 
Rochester Gas and Electric Corporation, Order 
Granting Certificate of Environmental Compatibility 

(continued 
... ) 
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IPPNY disagrees that ratepayers cannot be fully 

protected from the risk of cost overruns with respect to a 

project with a long-term contract. The TOs' concerns that 

a developer with cost overruns will seek additional cost 

recovery can readily be addressed in an evaluation of the 

developer's financial and technical capability and in 

contractual milestones and performance guarantees. IPPNY 

argues that the TOs' argument that a developer with a long

term contract will have a higher profit potential than a 

developer of a cost-of-service project is at odds with the 

Commission's policy rejecting the cost-of-service approach 

in favor of competition. IPPNY maintains that developers 

of alternative projects will compete against each other to 

be selected by the Commission as the regulated solution, 

thus ensuring that the reliability need can be met in a 

least-cost manner. 

IPPNY also disagrees with the TOs' argument that 

long-term contracts should be avoided because it will cause 

developers to hold off on investing in market-based 

projects. The TOs' argument ignores the very underpinnings 

of the competitive market. Assuming they are properly 

functioning, competitive markets should drive the 

development of needed resources to meet reliability needs 

in a timely manner. According to IPPNY, developers that 

delay their projects in hopes of being designated a 

regulated reliability solution could very well be 

and Public Need (December 16, 2004) at page 6. Its 
latest estimate is $125 million, a 60% increase over 
its earlier estimate. 
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foreclosed from development by one or more market-based 

projects. 

IPPNY also responds to the TOs' proposed use of 

cost-of-service contracts, like the reliability agreements 

used in ISO-NE. As IPPNY points out, the TOs ignore that, 

when FERC considered these so-called "reliability must run" 

contracts, FERC ordered ISO-NE to correct its market design 

because such contracts harm competitive markets. 83 IPPNY 

further responds that, even if cost-of-service approaches 

to cost recovery for generation projects are pursued, such 

approaches must still be pursued through long-term 

contracts between generators and transmission owners who 

sell to retail customers. While IPPNY believes that RPS

type of contract arrangements best limit risk to consumers 

and are least disruptive to the wholesale power markets, if 

cost-of-service type contracts of the type used in New 

England are adopted, such contracts, unlike RPS-type 

contracts, would be wholesale power contracts under FERC 

jurisdiction. IPPNY argues that such contracts, including 

the return, would be subject to the just and reasonable 

standard and would not result in excess recoveries from 

utility ratepayers. 

v. Other Matters 

A. Per.mitting/Siting Issues 

If the selected regulated reliability project is 

unable to obtain siting or permit approval, or for any 

83 See, e.g. Devon Power, LLC, et al., 103 FERC 61,082 
(2003) . 
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other reason is unable to be implemented, and there is 

insufficient time to consider options under the CRPP, the 

parties recommend that the provisions in the NYISO tariff 

be utilized for implementing a Gap Solution. 84 Section 

7.4(b) of the NYISO OATT provides that if there is an 

imminent threat to the reliability of the. New York power 

system, the NYISO Board, after consultation with the NYDPS, 

may request the appropriate TO(s)to propose a Gap Solution 

outside the normal planning cycle. 

Section 7.4(c) of the OATT provides that the 

Responsible TO(s) will propose a Gap Solution as soon as 

reasonably possible for consideration by the NYISO and the 

NYDPS. Section 7.4(d) provides that any party may submit 

an alternative Gap Solution proposal to the NYISO and the 

NYDPS for their consideratio~. The NYISO will evaluate the 

Gap Solutions proposals to determine whether they meet the 

Reliability Need or imminent threat, and report the results 

of its evaluation to the party making ·the proposal, the 

NYDPS and other appropriate regulatory agencies for 

consideration in their review of the proposals. 

Section 7.4(e) provides that Gap S~lutions 

will be designed to be temporary solutions and strive 

to be compatible with permanent market-based proposals. 

Section 7.4(f) provides that a permanent regulated 

reliability solution, if appropriate, may proceed in 

parallel with a Gap Solution. 

84 

B. Ensuring Construction of Regulated Reliability 
Projects 

See, S7.4(a) of Attachment Y of the NYISO's OATT. 
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The potential for proposed regulated 

reliability solutions to not be constructed can be 

minimized by carefully selecting projects and by 

imposing milestones on them. In addition, security 

payments can be applied to alternative regulated 

projects that are selected as regulated reliability 

projects. as The milestones that are selected should be 

consistent with those set forth in the NYISO's CRPP 

Manual and Technical Bulletin 171, which contain 

detailed monitoring procedures and criteria for the 

NYISO to track project development. 86 

The cost/performance risks associated with any 

regulated reliability proposal that may lead to failure 

to timely meet the Reliability Need may include, but 

are not limited to: 

• Management, engineering, procurement, 
construction or other technical and cost 
control failures; 

• Failure to secure necessary site control, 
permits and regulatory approvals; 

• Insufficient financial assurance and oversight 
to manage and cover delays, changes in cost of 

85 The same approach could be used for regulated backstop 
solutions if the Responsible TO(s} agree to forego 
seeking recovery of cost overruns. 

86 CRPP Manual §2.2, pp. 2-2 - 2-3; Technical Bulletin 171 -
Monitoring Viability of Solutions to Meet Reliability 
Needs - NYISO Process (December 3, 2007). 
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equipment and services, adverse power market 
conditions, and cost overruns;87 

• Failure to meet NYISO interconnection 
requirements. 

Selection Process Applied to Regulated Reliability 
Projects 

The following should be favored in the 

sele~tion process: 

• Developers. demonstrating competence and 
experience in managing similar types of 
projects; 

• Submission of complete and well
documented applications addressing all 
elements necessary for successful and 
timely project completion; 

• Projects demonstrating significant 
progress, at the time of submittal, 
toward· obtaining necessary permits and 
interconnection, authorizations, or 
evidence that such permits, 
interconnection and authorizations will 
be timely secured or have already been 
·obtained; 

• Projects with significant progress, at 
the time of submittal, toward selection 
and award of Engineering, Procurement and 
Construction agreements; 

• Projects with significant progress, at 
the time of submittal, toward fabrication 
and procurement of equipment requiring 
significant lead times, or demonstration 

87 This risk would also apply to a regulated backstop 
proposal if a TO agreed to forego seeking to recover cost 
overruns. 
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that such activities can be timely 
completed; 

Attachment 1 

• Projects with demonstrated firm costs of 
development and interconnection; and, 

• Projects with demonstrable financial 
resources to timely complete the project. 

Security Requirements 

To the extent not already completed, the 

following milestones and security requirements should 

be considered: 

• Permit/SEQRA/Article VII filing by date 
certain together with milestone payment 
or Letter of Credit (LaC) posted 
promising in-service date attainment. 
Additional security being posted within a 
specified period, such as 30 days of 
sele~tion of project. Failure to file or 
post disqualifies project immediately. 
Payment is refunded once facility enters 
commercial operation. 

• Receipt of permits by dat~ certain, 
together with posting of additional 
payment/LaC, once permits received. 
Developer can purchase extension of date 
with additional LaC/payments of up to 6 
months if consistent with date of need. 
Payments forfeited and developer 
disqualified if dates are missed. Dates 
are of the essence. 

• Commencement of construction by date 
certain. Limited extensions of time can 
be purchased. 

• Once construction begins, posting 
additional payment/LaC for commencement 
of operation by date certain. Ability to 
purchase extension as above. Total 
amount of extensions up to 12 months, if 
consistent with date of need. 
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• Payment could. be determined on a dollars 
per kW basis, increasing as development 
proceeds, reflecting the increasing risk 
and cost' of replacement capacity. 
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Appendix A - Figure 3: Procedural Steps Flow Chart 
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