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BY THE BOARD
. 1 NTRODUCTI ON

A.  Procedural History
On June 25, 2001, Brookhaven Energy, L.P. (Brookhaven

or the Applicant) filed an application for a Certificate of
Environmental Conpatibility and Public Need (Certificate) to
construct and operate a 580 negawatt (MA electric generating
facility (the Project) on a site located in the Town of
Brookhaven, Suffolk County. By letter dated August 15, 2001,
Chai rman Hel nmer found, pursuant to Public Service Law (PSL)
8165(1), that the application conplied with the filing
requi renents set forth in PSL 8164. The Chairman fixed
Cctober 5, 2001 as the date for the commencenent of public
heari ngs.

In addition to filing an application for a Certificate
with the Siting Board, the Applicant filed applications with the
New York State Departnent of Environnmental Conservation (DEC)
for environnmental permts required by the federal C ean \Water
and Clean Air Acts. The Applicant seeks a State Poll utant
Di scharge Elimnation System (SPDES) permt for storm water
di scharges during the operation of the Project. The Applicant
al so seeks permts pursuant to the Prevention of Significant
Deterioration Program (40 CFR 852.21) and with Title V of the
federal Clean Air Act. As discussed in the Recomended
Decision, the authority to issue the required water and air
permts pursuant to federal |aw has been del egated by the United
States Environnental Protection Agency (EPA) to DEC.

On Cctober 11, 2001, the exam ners convened afternoon
and evening public statenment hearings at the Yaphank Fire Hal
in the Town of Brookhaven at 2:00 p.m and 7:00 p.m Both
sessions were well attended, and a total of 23 people conmmented
about the Project. About half the speakers favored the Project
for various reasons including, the replacenent of antiquated
el ectric generating equipnent, the promse of |ower electric
rates, jobs associated with the construction and operation of
the Project, and tax benefits. Those opposing the Project
expressed concerns about potential adverse inpacts to air and
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vi sual resources, as well as, noise and traffic. Many
chal l enged the Applicant’s plan to build the Project on a
28-acre site in Yaphank, when a significant portion of the
property associated with the former Shoreham Nucl ear Pl ant
remai ns undevel oped.

Al so on Cctober 11, 2001, the exam ners convened a
joint prehearing conference to identify active parties and to
consi der proposed issues for adjudication. After considering
appeal s fromthe exam ners’ issues ruling,* we i ssued an order on
January 2, 2002.2 (January 2 Order).

The exam ners conducted an evidentiary hearing from
February 4 through 8, 2002 at the Yaphank Fire Hall. In
addition to the Applicant, the following parties participated in
the PSL Article X proceedings: the Staff fromthe Departnent of
Public Service (DPS Staff), the Town of Brookhaven (the Town),
and the Long Island Power Authority (LIPA).

On April 8, 2002, the exam ners’ Recommended Deci sion
was issued, supporting the issuance of a Certificate and DEC
permts. Briefs on exceptions were submtted by the Applicant,
the Town, and LIPA. Briefs opposing exceptions were submtted
by the Applicant, Town, LIPA, and DPS Staff.

Subsequent |y, DEC Comm ssioner Crotty provided us with
the requested federally del egated environnental permts for the
Project, as required by PSL 8172(1).

At the outset we note that the Town opposes the
Project, arguing that it is too | arge, massive and noi sy, and
that it is out of character with existing and pl anned uses of
the area.® According to the Town, it would be a grievous m stake
to site the plant at Yaphank.®* As a result, the Town

! Case 00-F-0566, Ruling on Party Status, |ssues, |ntervenor
Fundi ng and Schedul e (issued Cctober 25, 2001).

2 Case 00-F-0566, Order Concerning Interlocutory Appeals from
Article X Issues Ruling (issued January 2, 2002).

3 Town of Brookhaven's Brief on Exceptions, p. 3.

* 1bid., p. 29.
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respectfully requests that we reject the exam ners’
recommendati on that Brookhaven's application for a Certificate
aut horizing the Project be granted. The Town wants us either to
deny the application outright, or require the Applicant to seek
a nmore suitable site for the Project.”

Br ookhaven objects to the Town’s brief on exceptions
because it is basically a repeat of argunents nade in the Town’s
interlocutory appeal, dated Novenber 7, 2002 and its post
hearing brief, dated March 12, 2002. The Applicant concl udes
that the Town’s brief does not conply with the requirenents of
16 NYCRR 84.10. According to the Applicant, the Town does not
explain why it believes the Recomrended Decision is in error as
required by 16 NYCRR 84.10(c)(iv). Brookhaven argues further
that it is inproper to request reconsideration of our January 2
Order at this stage of the proceeding. The Applicant wants us
to disregard the Town's brief on exceptions.®

As set forth within, many of the argunents presented
in the Town’s brief on exceptions are repeated fromthe two
sources identified by the Applicant. Parties are required,
however, to raise all of their objections to the Siting Board as
exceptions or else those objections are waived. (16 NYCRR
81000.1; 16 NYCRR 84.10(d)(2)). W will therefore present the
nmerits of the Town’s argunents, and address them bel ow.

B. Project Description

Br ookhaven proposes to construct and operate a
conbi ned-cycl e electric generating facility that woul d be
| ocated in the Town of Brookhaven, Suffol k County. The nom nal
capacity during normal base | oad operations woul d be about
540 MW During periods of power augnentation, however, the
total output could be increased to 580 MN

The Project would include two separate turbine trains.
Each train would consist of a 72-foot tall generation building
t hat woul d house the combustion and steam turbines, and a heat

> |bid., p. 10.

® Brookhaven's Brief Opposing Exceptions, pp. 38-39.
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recovery steam generator, which would vent to a 160-foot tal
em ssion stack. A control room and adm nistration area woul d be
| ocat ed between the two generation buildings. Oher ancillary
structures and equi prent associated with the Project include:
(1) air pollution control equipnent, (2) two diesel fueled
generators for safe start-up and shutdown under energency
conditions, (3) two 90-foot tall air-cooled condensers, (4) a
nat ural gas conpressor building and netering facility, (5) an
el ectric switchyard, (6) a workshop and storage building, (7) an
ammoni a storage building, (8) a 50-foot tall raw water storage
tank, and (9) a 72-foot tall dem neralized water storage tank.
The Project site enconpasses about 28 acres, and is
| ocat ed sout heast of the Sills Road interchange (Exit 66) of the
Long Island Expressway (LIE). The Project site is bounded on
the north by the LIE, on the west by Sills Road (Suffol k County
Route 101), on the south by the Long Island Railroad (LIRR), and
on the east by LIPA s right-of-way for two 138 kilovolt (kV)
transm ssion lines. The Project would connect to these
transm ssion lines via a switchyard. A 20-inch dianmeter KeySpan
Energy pipeline abuts the site to the north, and woul d provide
natural gas to fuel the Project.
Water is available near Sills Road fromthe Suffolk
County Water Authority. The nearest wastewater treatnent
facility is the Yaphank Sewer Treatnment Plant. The treatnent
pl ant serves several facilities owned by Suffolk County, and is
about one ml|e away. Brookhaven Energy proposes to connect to
t hese nearby resources.

1. THE RECOMVENDED DECI SI ON
A.  Required Findings
Article X allows us to grant or deny an application as

filed, or to certificate a facility upon such terns, conditions,

[imtations or nodifications of the construction or operation of

the facility as we deem appropriate.’ To grant a Certificate, we
nmust find:

" PSL §168(2).
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That the facility is reasonably consi stent
with the policies and | ong-range pl anni ng
obj ectives and strategi es of the nost recent
state energy plan, or that the facility was
sel ected pursuant to an approved procurenent
process. ®

The nature of the probabl e environnental

i npacts, specifying predictabl e adverse
and beneficial effects on (a) the nornmal
envi ronnment and ecol ogy, (b) public health
and safety, (c) aesthetics, scenic,
historic, and recreational values,

(d) forest and parks, (e) air and water
quality, and (f) fish and other marine
life and wildlife.?®

That the facility mnimzes adverse

envi ronnmental inpacts, considering (a) the
state of avail able technol ogy, (b) the
nature and econom cs of reasonable
alternatives required to be consi dered
under PSL 8164(1)(b), and (c) the interest
of the State in aesthetics, preservation
of historic sites, forest and parks, fish
and wildlife, viable agricultural |ands,
and ot her pertinent considerations.

That the facility is conpatlble W th
public health and safety.?

That the facility will not discharge any
effluent in contravention of DEC standards
or, where no classification has been nade
of the receiving waters, that it will not
di scharge effluent unduly injurious to
fish and wildlife, the industrial

devel opnent of the State, and the public
heal th and public _enjoynment of the
receiving waters. *

8 PSL §168(2)(a).
° PSL §168(2)(b).
10 psL §168(2) (c)(i).
1 psL §168(2)c)(ii).

2 psL §168(2)(c)(iii).
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That the facility will not emt any air
pollutants in contravention of applicable
air em ssion control requirenments or air
qual ity standards.™

That the facility will control the runoff
and | eachate fromany solid waste di sposa
facility. ™

That the facility will control the
di sposal of any hazardous waste.®

That the facility will operate in
conpliance with applicable state and | ocal
| aws and associ ated regul ati ons, except
that we nmay refuse to apply specific |ocal
| aws, ordi nances, regul ations, or

requi renents we determne to be unduly
restrictive.

That the construction and operation of the
facility is in the public interest,
considering its environnental inpacts and
t he reasonabl e alternatives consi dered
under PSL §164(1)(b)."

PSL 8168(2)(d) and 8172(1) provide us with preenptive
authority over other necessary state and |ocal approvals. W
may refuse to apply any | ocal ordinance that woul d ot herw se be
applicable if we find that the ordi nance, as applied to a
proposed facility, would be unreasonably restrictive. Before we
decide not to require conpliance with a | ocal ordinance,
however, the affected nmunicipality nmust be given an opportunity
to present evidence in support of the ordinance. And even if we
require conpliance with the substantive provisions of a |ocal
ordi nance, the nunicipality cannot require an applicant to

B psL §168(2)(c)(iv).
14 psSL §168(2)(c)(v).
1> psL §168(2)(c)(vi).
6 psL §168(2) (d).

7 psL §168(2)(e).
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obtain a permt or other approval under that ordi nance w t hout
our authorization.

B. Sunmmary of Joint Stipulations

By letter dated Decenber 5, 2001, Brookhaven provided
notice, pursuant to 16 NYCRR 83.9(a)(1), that it was entering
into settlenent negotiations with the parties to this
proceeding. As a result of these discussions, the Applicant,
the respective staffs fromthe Departnent of Health (DOH), DPS,
DEC, and Suffolk County (collectively referred to as the
Si gnatori es) executed Joint Stipulations on January 30, 2002.
The Yaphank Ci vic and Taxpayers Associ ation, the Town, and LI PA
did not sign the Joint Stipulations.

The Joint Stipulations contain 12 topic agreenents
that identify the probable environnental inpacts of the proposed
facility. Each topic agreenment contains stipulated facts and
cross-references to the application and exhibits in this case
that denonstrate the evidentiary basis for the Signatories’
agreenents. The Signatories also proposed draft Certificate
conditions to minimze the Project’s potential adverse inpacts
as required by PSL 8168. A copy of the Certificate conditions
is attached as an appendi Xx.

The topi c agreenents address: air resources, electric
transm ssion facilities, gas supply and transm ssion, |and
use/l ocal | aws/decomm ssioni ng, noise, public interest,
reasonabl e alternatives, soils/geol ogy/seisnology/tsunam
occurrence, terrestrial ecology, traffic, visual and cul tural
resources, and water resources. In general, the exam ners noted
that the Joint Stipulations and the topic agreenents adequately
address the matters specified by PSL 8168. The exam ners
concluded that the evidentiary record in this case supports the
terms of the Joint Stipulations and that they provide a
sufficient basis for us to determ ne that the proposed facility
shoul d be certificated. The discussion that follows reviews al
the issues raised by the parties in their briefs on exceptions,
many of which are covered by the Joint Stipulations.
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C. Approved Procurenent Process
The exam ners recommended that we find the Project has

been sel ected pursuant to an approved procurenment process. No
party takes exception to this recomrendati on.

Concurrent with its application, Brookhaven subm tted
a notion for a declaratory ruling that the Project has been
sel ected pursuant to an approved procurenent process.
Br ookhaven states that the Project would, if approved, operate
as a nerchant plant, supplying electricity in the conpetitive
electricity supply market. In addition, Brookhaven asserts that
it would not seek to recover any costs fromratepayers under the
PSL, nor would it operate as a qualifying facility and seek a
contract under the Public Utility Regulatory Policies Act of
1978. Thus, Brookhaven concludes, no risk would be borne by the
rat epayers as Brookhaven woul d bear all risks associated with
the construction and operation of the Project.

I n At hens Generating Conpany, the Siting Board found

that the Athens' facility was sel ected pursuant to an approved
procurenent process because it was a merchant plant selected by
conmpetitive process for electric generation.'® Likewise, in the
i nstant case, we find that the Project has been sel ected
pursuant to an approved procurenent process in conpliance with
PSL 8168(2)(a)(ii).

I11. TOMN S EXCEPTI ONS
A.  Local Zoning
According to the Signatories, the record denonstrates

that predictable inpacts on the environnent fromthe Project
have been eval uated, including the Project’s general
conpatibility with current land uses and its conpliance with

|l ocal laws. They agree that the Project would be conpatible
with its setting because the Project site is surrounded on al
sides by infrastructure corridors, and located in an area with
mul tiple industrial facilities, with a substantial buffer to the

8 Case 97-F-1563, Athens Generating Conpany, Oder Concerning
I nterl ocutory Appeals, (issued January 28, 1999), p. 4.

-9-
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nearest residences, and with only 13 residences within a
half-mle of the Project’s buildings.

Wth respect to the local |aws, the Signatories note
that the Project would neet all applicable substantive State,
County, and local regulatory requirenents and Brookhaven woul d
obtain the regulatory permts and approval required for
construction of the Project. In the normal course of business,
Br ookhaven expects to require certain permts and approval s
under regulations issued by the Town and its agencies,

i ncluding, but not limted to, building permts, highway
permts, sanitation permts, and permts related to fire
prevention. The Joint Stipulation contains agreenent anong the
parties that we should authorize the Town and its agencies to
issue the permts or approvals listed in Section 10.4 of the
Appl i cati on.

The request is reasonable, and no party opposes it.
Accordingly, we authorize the Town and its agencies to issue the
various permts and approvals listed in Section 10.4 of the
Application with two exceptions: one concerns a buil ding hei ght
l[imt and the other a restriction on nighttinme construction.

Section 85-308.B.2.b.3 of the Town Code limts the
hei ght of buildings in L-1 districts to 50 feet. The exam ners
recommended that we grant the requested waiver of this provision
of the Town Code for all necessary conponents of the Project.®®
The exam ners al so recommend a wai ver of the restriction
outlined in the Town’s Code at Section 50-6.B.7, which anong
ot her things, prohibits construction, drilling, earth noving,
excavation or denolition work at night (defined as between the
hours of 6 p.m and 7 a.m), during weekends, and during | egal
hol i days, except for energency work or by special variance.
According to the exam ners, PSL 8168(2)(d) grants us the
authority to wai ve the Town Code.

For the first time in this proceeding, the Town
alleges in its brief on exception that PSL 8168(2)(d), which
aut horizes us to overrule local laws, is unconstitutional.

9 Recommended Deci sion, p. 31.

-10-
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According to the Town, PSL 8168(2)(d) violates Article IX
Section (2)(b)(1) of the New York State Constitution, and
Section 2 of the Statute of Local Governnents because this
provision fromPSL Article X was not enacted and then reenacted
by two separate Legislatures, and approved each tinme by the
Gover nor .

The Town cites two cases that it anticipates the
Applicant will rely upon to rebut the Town’ s cl ai mthat
PSL 8168(2)(d) is unconstitutional. These two cases are:

(1) Wanbat Realty Corp. v. State of New York, 41 N Y.2d 490
(1977), and (2) Floyd v. New York State Urban Devel opnent Corp.
33 Ny2d 1 (1973). 1In its brief on exceptions, the Town argues
why these cases are distinguishable fromthis matter.?

In its brief opposing exceptions, Brookhaven
characterizes the Town’s argunent as follows: Since PSL
Article X authorizes the Siting Board to overrule |ocal zoning
restrictions under certain instances, PSL Article Xis invalid
because it was not enacted twi ce by the Legislature.? The
Applicant argues that the Town’s attenpt to chall enge the
constitutionality of PSL §168(2)(d) is neritless.®

Contrary to the Town’s argunents, Brookhaven contends
that Floyd and Wanbat do apply. Citing Floyd, Brookhaven
asserts that Article I X, Section 2(b)(1) of the New York
Constitution would apply to a certain statute only if the powers
of a particular nmunicipality were disrupted. According to the
Applicant, the Court in Wanbat held that the singly enacted
Adi rondack Park Agency Act, which encroaches on | ocal zoning
powers, is not invalid.?

2 Town of Brookhaven’s Brief on Exceptions, p. 41.

2 pid., p. 42.

2 Brookhaven’s Brief Opposing Exceptions, pp. 57-58.

2 1bid., p. 57

*1bid., pp. 58-59.

-11-
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Wth respect to the constitutionality of PSL
8168(2)(d), DPS Staff characterizes the Town’s chall enge as a
violation of the “Home Rule” provision of the State
Constitution. DPS Staff explains that a simlar chall enge was
asserted in the Athens® matter, which the Court considered and
rejected.® For that reason, DPS Staff argues that we shoul d
rej ect the Town's chall enge. *

In Athens, the Siting Board considered the
constitutionality of PSL 8168(2)(d) with respect to the New York
Constitution Article I X, Section 2(b)(2). The Athens Siting
Board concluded that PSL Article X, and in particular PSL
8168(2)(d), is a law of general applicability because its terns
apply generally with respect to any and all |ocal |aws or
regul ations. This conclusion was based on rel evant deci sions
(e.g., Wanbat, supra.), which have concl uded that enactnent by
general law nmay override local law. ?® The Appellate Division
considered this question in CHV, supra, and upheld the Athens
Siting Board’ s determnation.?

The Town al so chal l enges the constitutionality of
PSL 8168(2)(d) under New York Constitution Article IX,

Section 2(b)(1). In pertinent part, Article I X, Section 2(b)(1)
provi des that a power granted in the Statute of Local
Gover nnent s:

% Case 97-F-1563, Application by Athens Generating Conpany,
L.P., Opinion and Order Granting Certificate of Environnenta
Conpatibility and Public Need (issued June 15, 2000).

% Matter of Citizens for the Hudson Valley v. NYS Board on
Electric Generation Siting and the Environnent (CHV), 281
A . D.2d 89 (3'% Dept. 2001).

2’ DPS Staff’'s Brief Opposing Exceptions, pp. 9-10.

% Case 97-F-1563, supra, Opinion and Order Granting Certificate
of Environnental Conpatibility and Public Need (issued
June 15, 2000), pp. 30-31.

2% CHv, 281 A.D.2d at 95.

-12-
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may be repeal ed, dimnished, inpaired or
suspended only by enactnent of a statute by the
| egi slature with the approval of the governor
at its regular session in one cal endar year and
t he re-enactnment and approval of such statute
in the follow ng cal endar year.

Article I X, Section 2(b)(1) of the New York
Constitution applies to anendnents to the Statute of Local
Governments. Contrary to the Town’s assertions, PSL Article X
does not anmend the Statute of Local Governments. Rather, PSL
Article Xis a general law.*® The Court of Appeals has
determ ned t hat:

[a] general law...applicable to al

muni ci palities, cannot be construed as a | aw
designed to be disruptive of the property or
affairs ‘of a |ocal governnment.’ The

t wo-| egi sl ati ve-sessi on approval provision
(NY Const. Art. IX, S. 2, Subd. (b), Par.
(1)) reasonably applies only where a speci al
act, disruptive of the powers of a particular
municipality, is involved. *

W also rely on the Court’s determ nation in Wanbat,
where, as here, “the issue is ... whether the State nay override
| ocal or parochial interests when State concerns are involved.
That is, and has been, resolved in favor of State primacy.”* In
Wanbat, the Court of Appeals determ ned that the Adirondack Park
Agency (APA) Act may encroach on |ocal zoning powers although it
was enacted only once.® The Siting Board, like the APA is a
state agency created by the Legislature, and addresses power
plant siting, a state-w de concern.* Therefore, we reject the
Town' s argunent that the doubl e-enactnent requirenent of

30 M

* Floyd, 33 Ny2d at 6.

¥ wanbat, 41 Ny2d at 498.
¥ vanbat, 41 Ny2d at 490.

% See Floyd, 33 N.Y.2d at 7 (housing is a matter of state-wide
concern).

-13-
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Article I X, Section 2(b)(1) applies, and deny the Town’s
exception regarding the constitutionality of PSL 8§168(2)(d).

In addition to its claimthat PSL 8168(2)(d) is
unconstitutional, the Town takes exception to the findings
presented at pages 27-39 of the Recommended Deci sion, which
® According to the Town, the
Project would require height variances for the two cooling
condensers, both of which would be 90 feet in height, for the
two turbine buildings, both of which would be 72 feet in height,
and for a water tank, which would be 72 feet in height. 1In
addition, the Town contends there would be an unknown nunber of
towers proposed for the switchyard that woul d neasure about
100 feet tall.®

Pursuant to the |local zoning code, the Town naintains
that none of these structures is permtted as of right. Since

relate to | and use and local |aws.?

the Project is made up of structures typical of “heavy
i ndustry,” the Town asserts that the proposed facilities would
be conpletely out of character with the existing and proposed
[ight industrial |land uses near the site. The Town concl udes
that the Project would not conply with the requirenents for a
special permt.¥

To support its exceptions, the Town cites case law® to
denonstrate why we shoul d give substantial deference to the
Town’ s zoni ng ordi nance and the Conprehensive Plan on which the
zoning ordinance is based.®* In addition, the Town renews its
notion to strike all of the testinony of the Applicant's
wi tness, M. Sol zhenitsyn, on the grounds that he is not

% Town of Brookhaven's Brief on Exceptions, pp. 26 and 42.

% 1bid., p. 35.
% 1bid., pp.9 and 29.

¥ stringfellow s of New York, Ltd. v. New York Gity, 91 N.Y.2d
382, 396-397 (1998) (citing MM nn v. Town of Oyster Bay,
66 N.Y.2d 544, 548-549 (1985) and Udell v. Haas, 21 N Y.2d
463, 469-470 (1968)).

% Town of Brookhaven's Brief on Exceptions, pp. 27 and 30.

-14-
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qualified in the subjects of land use and local laws.®” If we do

not strike M. Solzhenitsyn’s testinony, then the Town argues
that nore wei ght should be assigned to the testinony of its
wi tness, Dr. Koppelman. According to the Town, Dr. Koppel man’s
testimony shows that the Project would not be consistent with
the Town’s zoning ordi nance and the Conprehensive Plan.*
Referring to its offer of proof, which includes
addi ti onal proposed testinony by Dr. Koppel man, the Town
expl ai ns that years ago, the Town of Brookhaven set aside a
| arge anount of |land at the north side of the Town, in the
vicinity of Shoreham for |large electric generating plants. The
Town objects to siting the Project at the 28 acre, L-1-zoned
site in Yaphank when there is anple | and near Shoreham which is
zoned particularly for power plants as of right.* According to
the Town, state |aw and case | aw®* enpower zoning boards to deny
applications for special permts if the proposed use is not
conmpatible with, or desirable at, a particular area.*
Wth respect to the requested height variance, the
Applicant contends in its reply to exceptions that the only
evidence in the record shows that the height limtation in the
| ocal zoning code is unreasonably restrictive in |ight of
exi sting technology. According to Brookhaven, the Town did not
offer anything to rebut this evidence.®

“1bid., p.38.

“1bid., p. 309.

“1bid., pp. 10-11.

“ dipperley v. Town of East Greenbush, 262 A D.2d 764 (3d Dept.
1999) (a special permt was properly denied based on excess
traffic); Hol brook Associates v. McGowan, 261 A D.2d 620
(2d Dept. 1999) (a permtted use was properly deni ed because
t he proposed use is not desirable at a particular |ocation);
LoGudi ce v. Baum 149 A D.2d 420 (2d Dept. 1989) (a speci al
use may be denied at a particular |ocation).

“ Town of Brookhaven's Brief on Exceptions, pp. 36-37.

“ Brookhaven’s Brief Opposing Exceptions, p. 46.
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To refute the Town’s argunment concerning the extrene
nature of the requested hei ght waiver, the Applicant refers to
the Town Code which limts the maxi mum | ot coverage by buil di ngs
and ot her inprovenents to 25% of the total area of the site.
According to the Applicant the total area of the Project would
be less than 7% of the area of the site.* The Applicant
explains further that the total area of those Project structures
that would require a variance fromthe height limt would cover
| ess than 5.4%of the total area of the site. The Applicant
concludes there is no evidence to support the Town’s cl ai mthat
the requested waiver fromthe height linit is extreme. ¥

Br ookhaven di sagrees with the Town’s assertion that
the Project would not be consistent with the Conprehensive Pl an.
First, the Applicant argues that the Conprehensive Plan and the
associ ated Longwood M ni - Master Plan do not differentiate
bet ween |ight and heavy industry or the scale of industrial
devel opment.® Second, the Applicant points out that electric
generating facilities are allowed in L-1 Districts by speci al
permit.®

The Applicant objects to the Town’s notion to strike
M. Sol zhenitsyn’s testinony, and requests that we deny this
notion. The Applicant points to M. Sol zhenitsyn’s
qgual i fications, and contends that the Town’s argunents go to the
wei ght that should be assigned to M. Sol zhenitsyn’s testinony.

Finally, the Applicant supports the exam ners’
conclusions in the Reconmended Decision with respect to the
Project’s conpliance with the criteria for a special permt,
except for the height limt. Brookhaven wants us to grant the
wai vers recommended by the exam ners, and then conclude that the
Project would conply with the requirenments for a special permt.

“% See Exh. 1, Vol. 1, pp., 10-92 to 10-93.
“" Brookhaven’s Brief Opposing Exceptions, pp. 48-49.
® |bid., pp. 50 and 52.

“1bid., p.b55.
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The Applicant wants us to incorporate the special permt
approval into the requested Certificate. ™

DPS Staff supports the exam ners’ findings in the
Reconmended Deci si on concerning the need for a waiver fromthe
height limt given the state of existing technology. According
to DPS Staff, the Town and its witness, Dr. Koppel man
conpletely ignore the fact that the Town Code authorizes the
siting of an electric generating facility in an L-1 district.>
DPS Staff concludes that the height limt in the Town Code is
unr easonabl e, and we should waive the height limt as unduly
restrictive.

W are required to find, pursuant to PSL 8168(2)(d),
that the proposed facility is designed to operate in conpliance
with local |aws concerning “the environnent, public health and
safety, all of which shall be binding upon the applicant.”
Accordingly, the required finding presunes that electric
generating facilities will be designed to conply with | ocal
| aws. This presunption, therefore, is consistent with the
Town' s assertion that we should give deference to the Town’s
zoni ng ordi nance and the Conprehensive Plan on which it is
based.

PSL 8168(2)(d) provides further, however, that we may
refuse to apply any | ocal ordinance, which would ot herw se be
applicable if we find that the | ocal ordinance is “unreasonably
restrictive in view of the existing technol ogy, or the needs of,
or cost to, ratepayers.” W may grant this waiver only after
the nmunicipality has been provided with the opportunity to
present evidence in support of the |ocal ordinance.

The Reconmmended Deci sion explains that, contrary to
Dr. Koppel man’s testinony, the Conprehensive Plan considered
i ndustrial devel opnent south of the LIE.*® The finding made in

* Brookhaven’s Brief on Exceptions, pp. 11-13.
L DPS Staff's Reply Brief on Exceptions, p. 8.
24,

* Recomended Deci sion, pp. 28, 30 and 31.
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t he Reconmended Deci sion concerning the intent of the

Conpr ehensive Plan is further supported by the plain | anguage of
t he | ocal ordinance. According to 885-308.B.1 of the Town
Zoni ng Code, there is an ever-increasing demand for electric
power in the Town, and to facilitate the devel opnment of an
adequate supply, electric generating facilities my be
established by special permt. Additionally, we note that

al t hough the ordinance limts building height, the criteria for
a special permt allow em ssion stacks up to 200 feet, which is
hi gher than the 160 ft. stacks associated with the Project.>

By its owmn ternms, the Town Zoni ng Code, which is
undi sput edly based on the Conprehensive Plan, contenplates the
construction and operation of electric generating facilities in
L-1 Districts, as well as other industrial operations that would
requi re em ssion stacks. Therefore, we reject the Town’s claim
that the Project would be inconsistent with the Conprehensive
Pl an, and deny the rel ated exceptions.

The exam ners concl uded that, given the avail able
technol ogy, the height Iimt would be unreasonably restrictive.
We agree with their conclusion because it is not possible to
construct em ssion stacks, cooling towers, associated sw tchyard
and el ectrical transm ssion towers consistent with good
engi neering practices beneath the 50-foot height limt.>®
Accordingly, we grant the requested wai ver of Town Code
885-308.B. 2. b. 3 concerning the building height limt.

Furthernore, we accept the exam ners’ concl usion that
t he proposed setback for the em ssion stacks woul d be consi stent
with the range of setbacks authorized in Town Code
8§85-308.B.2.b.10. Wth respect to the |location of the gas
nmetering station on the site, we conclude that the setbacks
proposed for the gas netering station would be consistent with

* Consequently, the height of the stacks for the Project woul d
conmply with 885-308.B.2.b.4 of the Town Zoni ng Code.

*® Case 97-F-1563, supra, Opinion and Order Granting Certificate

of Environnental Conpatibility and Public Need (issued
June 15, 2000), p. 88.
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the stated objectives of the Town Code because its |ocation
woul d be convenient to the right-of-way where the
interconnection is to be placed, the | ocation reuses a
previously disturbed, cleared dirt area, the netering station

will be below the roadway grade which elimnates or reduces its
visibility, and the location is distant fromresidential
parcels. |In adopting these conclusions, we note that neither

the Town, nor any other party, took exception to these
particul ar concl usions presented in the Reconmended Deci sion. *®

In the Recommended Deci sion, the exam ners concl uded
that the Project would neet the standards for a special permt
pursuant to 885-308.B.3 of the Zoning Code for electric
generating facilities, in particular, and 885-29 of the Zoning
Code for special pernits, generally.® The exaniners’
concl usi ons were contingent upon their reconmendations
concerning the height Iimt, the em ssion stack setbacks, and
the location of the gas netering station. Since we have
accepted the exam ners’ conclusions and recomendati ons
concerning those elenments of the Project, we adopt the
exam ners’ conclusions that the Project would neet the standards
for a special permt pursuant to 885-308.B.3 and 885-29.
Pursuant to the authority provided by PSL 8168(2)(d) and
8172(1), we will authorize the facility and not require the
applicant to seek a special permt pursuant to Town Code
885-308. B. 3 and 885-29.

Wth respect to Brookhaven's request for a waiver of
Town Code 850-6.B.7 concerning nighttine construction work, we
note that the Town does not except to the exam ners’
recommendation that we grant the waiver.>® Accordingly, we grant
t he waiver from Town Code 850-6.B.7, and authorize nighttine
construction work consistent with Certificate Conditions VII.B
VII.C, VII.D, ViI.E and VII.F. This waiver would permt the

% See 16 NYCRR §4.10(d)(2).
> Reconmmended Deci sion, p. 38.

8 16 NYCRR §4.10(d)(2).
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Applicant to undertake a two-shift construction schedul e and

t hereby reduce the overall cost of the Project. As discussed
bel ow, the noise inpacts related to the construction activities
woul d be within acceptable limts.

B. Visual
PSL Article X requires us to find that the proposed
facility “mnimzes adverse environnental inpacts, considering

the state of available technology, . . . the interest of the
state with respect to aesthetics, preservation of historic
sites, . . . and other pertinent considerations.”>® In addition

New York’s Parks, Recreation and Historic Preservation Law
(PRHPL) includes provisions relating to approval of a private
project by a state agency,

if it appears that any aspect of the project
may or Wl | cause any change, beneficial or
adverse, in the quality of any historic,
architectural, archeological, or cultural
property that is listed on the national

regi ster of historic places or property |isted
on the state register, or is determned to be
eligible to be listed on the state register by
t he conm ssioner [of Parks, Recreation, and

H storic Preservation.]®

The Town excepts to the section in the Reconmended
Deci sion at pages 14 through 27 entitled, “Visual and Cul tural

Resources, and Aesthetics.” In particular, the Town excepts to
the statenents that: (1) “Screening would be used to mtigate
the potential visual inmpacts . . . .”;% (2) views would be

mtigated at viewpoints 20, 36 and 48; as well as (3) the other
concl usi ons presented on pages 26 through 27 of the Reconmended
Deci si on.

* pSL §168(2)(c)(i).

© PRHPL §14. 09.

61

Reconmended Deci sion, p. 16.

2 Town of Brookhaven’s Brief on Exceptions, p. 43.
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According to the Town, the Project would be nassive
and woul d be a perpetual eyesore to |ocal residents and
t housands of travelers on the adjacent roads, including the LIE
Sills Road, Long Island Avenue, Gerard Road, and Yaphank Avenue.
The Town points out that Brookhaven's parent conpany has
constructed two generating plants identical to the one proposed
in Yaphank on sites that are 147 and 129 acres in area.® The
Town contends that the larger sites buffer those plants’ adverse
visual, zoning, |and use, and noise inpacts.®

To support its exceptions, the Town argues that the
Appl i cant used a flawed net hodol ogy to assess the Project’s
potential visual inpacts of many historic, scenic, recreational
and aesthetic resources |ocated near the Project site.
According to the Town, the Applicant used the Visual Resources
Assessnent Procedure (VRAP), sinply to support an earlier,
predeterm ned decision to | ocate the Project at Yaphank instead
of at a nore suitable location. Citing the testinony offered by
the Town’s visual expert witness,® the Town contends that the

Applicant’s photo-sinmulations were too small, and not
necessarily representative of how | arge and nassive the Project
woul d actual ly appear if constructed. In addition, the Town

notes that its witness stated that the VRAP procedure was being
“used here outside of its intended purpose.”®

Unli ke here, the Town contends further that every
other PSL Article X application included a visual inpact
anal ysis on nearby historic sites w thout vegetation, which
according to the Town, is a nore conservative, and therefore
preferabl e, approach.® The Town favors this approach to

® Tr. p. 345 and Exh. 28.

® Town of Brookhaven's Brief on Exceptions, p. 29. See
Tr. p. 345 and Exh. 28.

® Tr. p. 1574.
% Town of Brookhaven's Brief on Exceptions, pp. 43-44.

 1bid., p. 48.
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identify what portions of the Project could be visible if
vegetation is renoved because of construction activities, age,
storm damage, di sease, or sinply because a third party property
owner chooses to renpve the vegetation.® By not adopting the
nore conservative approach it favors, the Town submts that the
Appl i cant underestimated the potential negative visual inpacts
that the Project would have on aesthetic, historic, scenic and
recreational resources in the comunity.® Exanples of the
potentially inpacted resources include the Suffolk County Al ns
House Barn, the Robert Hawki ns Honestead, the Homan- Gerard House
and M11, and St. Andrew s Episcopal Church.” The Town
respectfully submts that we disregard the Applicant’s visual
anal ysis. *

In addition, the Town excepts to the exam ners’
reliance on Exhibit 20, which is a letter dated August 16, 2001
fromJulian W Adans, Senior Historic Sites Restoration
Coordi nator fromthe NYS O fice of Parks Recreation and Historic
Preservation (OPRHP) to Andrew Davis of the DPS Staff. The
|l etter explains that the OPRPH Staff reviewed the Project for
potential inpacts to historic and archeol ogi cal resources, and
determ ned that the Project would have no adverse inpacts
pursuant to PRHPL 814.09. On exception, the Town argues that we
shoul d not rely upon “the OPRHP hearsay ‘no effect’ letter.”
Rat her, the Town contends that we should rely upon
Dr. Koppelman’s testinmony offered at the hearing.

Finally, the Town chall enges the accuracy of certain
statenents in the Recormended Decision relating to visual
i npacts. ® For exanple, the Town contends that the Recomended

% |bid., pp. 48-49.
® 1pid., p. 46.

©1pid., p. 50.

" 1bid., p. 51.

2 1bid., p. 52.

?1pid., p. 57.
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Decision at page 17 msleadingly states that “from vi ewpoi nts on
the top floor of the Suffolk County Skilled Nursing Facility,
only the stacks woul d be visible above the horizon Iine due to
forest cover and topography.” The Town points out that during
cross-exam nation, the Applicant’s expert could not definitively
state that the Project’s buildings wuld not be visible above
the treetops. ™ According to the Town, the Applicant’s witness,
M. Sol zhenitsyn, did not Iimt such visibility to the top
floor, rather he states that the Project beconmes visible
“somewhere between the first and fifth” floors.”

The Town contends further that the focus of the
conclusions in the Recomended Deci sion at pages 17 and 26-27
concerning the Applicant’s visual mtigation plan is “on
retai ning and mai ntai ning on-site vegetation,” but ignores the
Applicant’s admi ssion that it plans to disturb 84% of the
on-site vegetation.™

According to the Town, the Recomrended Deci sion at
page 17 further states there would be no effect on the Carmans
Ri ver Recreational Area, “because the Project would not be
visible fromany portion within the boundaries of the river
area, as that termis defined in 6 NYCRR 8666. 3(xx).” The Town
asserts, however, that this ignores the fact that the Applicant
is relying on a relatively narrow |line of vegetation along Long
| sl and Avenue to screen part of that river area fromviews of
the site, and that the Applicant has admtted that a service
road planned by the Departnment of Transportation for that area
may indeed disturb that vegetation.’’

The Town argues that the Recommended Deci sion al so
neglects to nmention that Dr. Koppelnman testified that the |ist
of historic resources was conpiled by the State-appointed

“ Tr. pp. 1536-1537.

 Town of Brookhaven’s Brief on Exceptions, p. 57, See
Tr. p. 1537.

®1pid., p. 57.

"1d., See Tr. p. 1545.
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Central Pine Barrens Joint Planning and Policy Conm ssion, which
is an advisory commttee established by the New York State
Legislature in 1993, under the Long Island Pine Barrens
Protection Act. According to the Town, the Reconmended Deci sion
further ignores Dr. Koppel man’s expl anation that those sites are
listed as “Historic Resources” on the Commission’s website.
The Town submits that we should not rely upon such a m sl eadi ng
characterizations of the facts.

In its brief opposing exceptions, Brookhaven states
that PSL Article X does not require applicants to nake their
projects invisible. According to the Applicant, it has
commtted to a conprehensive array of visual mitigation
measures. "

Br ookhaven opposes the Town’ s exceptions concerning
the Applicant’s use of the VRAP to assess the Project’s
potential visual inpacts. According to the Applicant, the
Town’ s witnesses relied on view points from nearby roadways
rather than fromsites listed, or eligible for listing, on the
State or National Registers of Historic Places, residences or
parks. According to the Applicant, views of the Project from
near by roadways woul d be transient.®

Accordi ng to Brookhaven, the basis for the Town’s
exceptions is the possibility of the w despread | oss of
vegetation in the vicinity of the Project site. The Applicant
asserts that the Town’s position is unreasonable. The Applicant
argues that the primary on-site vegetative species is
pitch-pine, which is a hardy species native to this portion of
Long Island. ®

Br ookhaven al | eges that the Town has m sinterpreted
the benefits of the Applicant’s visual assessnent protocol.

®1bid., p. 58. See Tr. pp. 1710-1712.
 Brookhaven's Brief Opposing Exceptions, pp. 68-609.
8 1bid., pp. 60-61

® Ibid., pp. 63-65.
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Al though the mtigative effects fromvegetative screening were
considered within three mles of the Project, the Applicant
explains that it relied only on topography to assess potenti al
visual inpacts in the area located three to five mles away from
the Project. According to the Applicant, the nore conservative
approach for the nore distant area i ncreased the potenti al
nunber of sensitive visual receptors that the Applicant included
inits visual analysis.®

Al t hough the Town asserts that the Applicant did not
consider many historic resources in the area near the Project,
the Applicant contends there is no nerit to the Town’s
assertions. According to the Applicant, it did consider all the
sites identified by Dr. Koppel man.®

Contrary to the Town’s claimin its brief on
exceptions, Brookhaven supports the exam ners’ determnation to
assign significant weight to OPRHP s August 16, 2001 letter
concerning the potential adverse inpacts to archeol ogi cal and
historic resources. |In addition to consulting with OPRHP Staff,
Br ookhaven states that it consulted with the | ocal
adm ni strators and caretakers from many of the historic
resources, and that these individuals agreed with OPRHP s
assessment.® Finally, Brookhaven argues there is no nerit to
the Town’s criticisns about the findings presented in the
Recomended Decision in pages 17 and 26-27.%

The Town exceptions can be categorized as foll ows:
(1) acriticismof the Applicant’s visual inpact analysis,
(2) an objection over the reliability of Exhibit 20, which is
the letter provided by the OPRHP Staff, and (3) assertions that
sonme the facts presented in the Reconmended Decision are
i naccurate. Each group of exceptions is addressed bel ow. For

% Ibid., pp. 62-63.
8 1bid., pp. 65 and 67. See Tr. pp. 1431-1432.
8 |bid., p. 66.

& 1bid., p. 70.
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t he reasons presented, we deny the Town’ s exceptions concerning
potential visual inpacts.

Al t hough the Town’s witness, Dr. Palnmer, stated that
the Applicant used the VRAP outside of its intended purpose, %
Dr. Palner clarified during his cross-exam nation that an
anal ysis consists of two conponents typically undertaken at
different tines by different parties. The first conponent is a
regi onal eval uation for planning purposes that Dr. Pal ner said
woul d i kely be undertaken by a municipality to assign zones and
managenent areas. The second conponent woul d be undertaken by a
proj ect sponsor, according to Dr. Palnmer, to evaluate the
potential inpacts.® Dr. Palner also acknow edged that the VRAP
has been used repeatedly, in the same nmanner, to assess
potential visual inpacts for other Article X projects.®

Br ookhaven conducted its visual inpact assessnent
based on the procedures set forth in the US Arnmy Corps of
Engi neers VRAP. As expl ai ned above, that process includes two
conponents. The Applicant identified view groups, defined
| andscape simlarity zones, selected representative viewpoints,
prepared conputer-assisted sinulations of the conpleted
facility, and devel oped conparative ratings of visual inpact
quality. Subsequently, the Applicant identified visually
sensitive resources and perfornmed visual assessnent field work,
vi ewshed anal yses, visual sinulations and visual inpact
anal yses. Base on these anal yses, the Applicant considered
whet her visual inpact mtigation neasures were needed.

We conclude that the record citation identified by the
Town to support its exception has been taken out of context
gi ven our conplete review of the record. Basically, the Town’s
objection is that the Applicant undertook both conponents of the
VRAP. Dr. Palnmer’s critique of how the VRAP was carried out in
this, and other PSL Article X cases, does not invalidate the

®Tr. p. 1574.
8Tr. pp. 1607-1609.

®Tr. pp. 1602-1603.
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results of Brookhaven's visual inpact analysis. Therefore, we
deny the Town’ s exception.

Anot her criticismof the Applicant’s visual inpact
analysis is that the evaluation undertaken within a three-mle
radius of the site considered vegetation, rather than topography
al one. Pre-Application Stipulation No. 11, relates to visual
resources and aesthetics. Section 3(a) outlines the parameters
for devel oping viewshed maps, and allows for a consideration of
vegetation within the three-mle radius of the site. The basis
for this methodology is the relatively flat but undul ating
terrain on Long Island, where el evation changes are gradual.
Since the topography in the vicinity of the site generally |acks
ridges, valleys or coastal areas, there are no distant,
expansive views. In addition, the dom nant non-herbaceous
vegetation is pitch pine and maritinme oak species.® Pitch pine
provi des year round screening. G ven the unique topography of
central Long Island, we find that the nethodol ogy outlined in
the pre-application stipulation for devel opi ng viewshed nmaps is
reasonable. Therefore, we deny the Town’s excepti on.

To assess potential visual inpacts on historic sites,
Br ookhaven consulted with OPRHP as well as the | ocal
adm ni strators and caretakers fromthese sites. W find that
the Town’ s exception to the exam ners’ reliance on Exhibit 20,
which is OPRHP's August 16, 2001 letter, is unfounded based on
Lane Construction Corporation. %

I n Lane, the Appellate Division, 3'd Depart nent
reviewed a determ nation of the Deputy Conm ssioner of the DEC
pursuant to CPLR Article 78, which denied an application for a
m ned | and reclamation permt to operate a hard rock quarry in
the Town of Nassau, Rensselaer County. The project would have

reduced the elevations of the north and south hills of Snake
Mount ai n which are 900 feet and 850 feet, respectively, to about
600 feet over a 100 to 150-year mning period. After

®See Exh. 1, pp. 16-3, 16-4.

% Matter of Lane Construction Corp. v. Cahill, 270 A D.2d 609
(37 Dept. 2000).
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considering the record, the Deputy Comm ssioner concl uded t hat
the project’s potential inpacts on the historical and scenic
character of the comrunity could not be sufficiently mtigated.
The Appellate Division held that the Deputy Comm ssioner took
the requisite hard | ook and nade a reasoned el aboration, which
was based in part on letters from OPRHP. The court determ ned
that the Deputy Conmm ssioner’s reliance on correspondence from
OPRHP was proper particularly since the DEC was required to
consult with OPRHP with respect to evaluating the proposed
mne’'s potential inpacts on historical buildings and | andmarKks.

We have discretion to weigh and eval uate t he evi dence
presented in the record. Upon review, we concur with the
exam ners’ evaluation of Exhibit 20, and rely on it in making
the relevant PSL 168 findings concerning the potential inpacts
that the Project may have on | ocal historic resources.

The Town excepts to the findings in the Recomended
Deci sion concerning the Suffol k County Skilled Nursing Facility,
t he amount of vegetation that would be cleared fromthe site,
the Carmans River wild, scenic and recreational river corridor,
and the list of local historic sites prepared by Dr. Koppel man.

Wth respect to the Suffolk County Skilled Nursing
Facility, we generally concur with the finding in the
Reconmended Decision with the clarification provided by the
Town, that portions of the Project’s buildings may al so be
vi si bl e above the treetops, and that views of the Project may be
visible fromother floors of the nursing facility. No
additional mtigation, however, is necessary given the distance
bet ween the Project and the nursing facility and the nature of
the current view which includes LIPA s transm ssion |ine.

The Town excepts to the exam ners’ finding on page 17
of the Recommended Deci si on concerning on-site vegetation.
Presently, the site is vegetated, and about 84% of the
vegetation on the site would be cleared to construct the
Project. Brookhaven would retain and maintain a vegetative
screen along the paraneter of the site as well as inplenment an
of f-site screening and | andscapi ng plan. W note that
Chapter 70 of the Brookhaven Code limts the clearing of
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vegetated sites.® The Applicant has agreed to conply with this

provi sion of the Town Code, and the Town has presented no
evi dence to show that the Applicant could not conply.
Therefore, we deny the Town’ s excepti on.

The Town’s exception with respect to the findings in
t he Reconmended Deci si on about the Carmans River Recreationa
Area reiterates the Town’ s concern that the vegetative screen on
the site, and the off-site screening and | andscapi ng plan do not
sufficiently mtigate potential visual inpacts. W find
ot herwi se and deny the excepti on.

Finally, the Town takes exception to how the
exam ners’ characterized the list of local historic resources
presented by Dr. Koppelman. W fine that the exam ners’
characterization is accurate. Regardless of the
characterization, the record shows that the Applicant considered
every resource listed on Exhibit 75,% and that the Project would
not adversely inpact these resources.

We conclude that the Project, with the inplenentation
of the proposed mtigation, would m ninmze any potential adverse
vi sual inpacts, would not inpair any historic, architectural,
archeol ogi cal or cultural resources, and would conply with the
requi renents of PSL Article X and ot her applicable | aws and
regul ati ons.

C. Decommi ssi oni ng
Wth respect to site restoration and deconm ssi oni ng,

t he exam ners recommended that we incorporate the | anguage
contained in the Joint Stipulations in our order, which would

return the land to a "green field" condition. According to the
exam ners, prior to commencing any construction, other than
research, surveying, boring, or related activities necessary to
prepare final design plans and permts, the Applicant shoul d be
required to obtain a perfornmance bond, escrow, letter of credit,
or other conparable financial instrunent, in the anmount of

Exh. 1, pp. 10-82 and 10-83.

“Tr. pp. 1431-1432.
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$1.0 million for the first year of construction, and

$1.5 mllion for the remai nder of the construction period, to
assure funding for the restoration of any disturbed areas in the
event that the Project is not conpl et ed.

The exam ners al so recommended that the Applicant be
required to devel op a decomm ssioning plan to restore the site
upon closure of the facility and either: (1) post a performance
bond, escrow, letter of credit, or other conparable financial
instrunment, with appropriate renewal provisions, in the anount
of $4.5 million, or (2) contribute $75, 000 per year for 40 years
into a dedicated interest-bearing deconm ssioning account to
cover the costs of deconm ssioning, dismantling, and closing the
pl ant when it has reached the end of its useful life. |If the
Applicant elects to establish a decomm ssioning account, the
exam ners reconmended it be required to provide on January 1 of
each year a performance bond, escrow, letter of credit, or other
conpar abl e financial instrunent for an anount equal to the
di fference between $4.5 million and the balance in the
decommi ssi oni ng account on January 1 of that year.

The Town takes exception and requests that the
deconmi ssioning fund be increased from$4.5 mllion to
$12 million. The Town disagrees with the examners in two najor
areas: the value assigned to sal vage and scrap, and the nethod
of plant renmoval. Wth respect to the sal vage and scrap val ue,
the Town notes that it would be at risk in the event that the
scrap val ue of plant conponents is inadequate to cover the major
costs of decom ssioning. The Town di sagrees with the underlying
assunption in the Joint Stipulations that the scrap value of the
equi pnent, buil dings, and structures on the site should be
deened as sufficient to cover the conplete denolition cost of
t he above ground portion of the Project. |If the plant were
decomm ssi oned because nmj or equi pnent has been damaged, perhaps
due to a boiler explosion, fire, or other cause, or because of
mar ket changes or technol ogi cal obsol escence, the Town argues,

t he sal vage val ue of on-site equi pnent woul d be severely
di m ni shed, the amount of funding would be sorely |acking, and
the Town as the host community would be | eft unprotected.
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Consequently, the Town proposes that the decomm ssioning cost of
the Project be estimated with no or m ni mum sal vage val ue for
the structures and equi prent.

The second major difference raised by the Town
concerns the nmethod of renoving the plant. According to the
Town, the renoval sequence should be the reverse of
construction, and would entail several hundred workers on site
over two years. The Town anal yzed the costs of specific tasks
in the denolition process, to arrive at its estimte of
$12 mllion.

On the subject of sal vage val ue, Brookhaven responds
that the Town's witness admitted on cross-exam nation, that the
two facilities he cited where expl osions occurred were not even
deconmi ssioned and are still operating today;® that it would be
likely that there would be insurance proceeds available in the
event of a major equi pment expl osion;* and that he has no
experience in estimating scrap or sal vage val ue for equi pnent at
power plants.® The Applicant also points out its estimte of
decomm ssi oning costs is based on actual experience froma
number of projects and that $4.5 million fund exceeds these
estimates even when sal vage or scrap credits are excl uded.

We note that there is a worl d-w de second-hand mar ket
for generating equi pmrent and even if this equipnment were
destroyed in an expl osion, the Towmn woul d be protected because
it would be all but inpossible for the Applicant to finance the
Project w thout having insurance coverage for these types of
contingencies. W also disagree with the Town's "reverse
construction” nethod as being too costly for deconmm ssi oni ng
because reverse construction generally anticipates that each
pi ece of structure or building would be renoved pi ece by piece
i nstead of sinply being ripped down after the machinery is
renoved

B Tr. at 661, line 12 to 664 line 13.
“ Tr. at 661, lines 5-11

S Tr. at 656, lines 3-12.
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W agree with the exam ners that the Town's request
for a $12 million deconmm ssioning fund be rejected because it
has not justified enploying a "reverse construction” approach to
decommi ssi oni ng the Project when a | ess expensive denolition
method is an available option. As to the appropriateness of the
$4.5 mllion, we find that it is supported by actual experience
and the amount is sufficient to cover anticipated
decommi ssi oni ng costs. Thus, we adopt the exam ners
recomrendati on.

D. Public Safety, Public
I nterest and Ot her Matters

1. Aesthetics
The Town takes exception to the Recommended

Decision’s findings and conclusions set forth at pages 71
through 85 in the section entitled “Public Interest.” GCiting
PSL §8 168(2)(c)(i), the Town states that we nust find that the
facility mnimzes adverse environnental inpacts, considering,
anong others, “the interest of the state with respect to
aesthetics...” The Town contends, however, there is no evidence
in the record about the Project’s potential visual inmpacts on
aesthetic, scenic, historic or recreational resources, except
for the expert testinony of the Town w tnesses Koppel man and
Palmer. In addition, the Town contends that the Project would
have severe negative inpacts on surroundi ng vacant property,
i ncludi ng property val ues, future devel opnent, and the tax base.
The Town argues that the Project would not be in the public
interest.®

In its brief on exceptions, the Town attenpts to
expand the scope of the public interest issue considered in this
proceeding to include potential adverse aesthetic inpacts.
Potenti al adverse aesthetic inpacts, as described by the Town,
wer e thoroughly considered as part of the Project’s potenti al
vi sual inpacts. Contrary to the Town’s contentions, there is
substantial evidence concerning this topic in addition to
Drs. Koppel man’s and Pal ner’s testinony. For exanple,

%Town of Brookhaven's Brief on Exceptions, pp. 56 and 609.
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Section 16 of the application materials,? expressly addresses

vi sual resources and aesthetics. This portion of the
application was sponsored by the Applicant’s w tness panel of
Rut h Ni chol s, Nathan Morphew and Stephan Sol zhenitsyn. Their
testimony has been incorporated into the hearing record.® The
Town’ s exceptions concerning potential visual inpacts were
addresses above, and for the reasons therein, the Town’s
exceptions are deni ed.

For the first time in this proceeding, the Town
contends that the Project would have severe negative inpacts on
surroundi ng vacant property, including property values, future
devel opnment, and the tax base. The exam ners’ issues ruling
identified the topics relevant to the public interest finding.
These topics were again identified during the hearing, ® and are
addressed in detail below They are limted to the inpacts on
the electric transm ssion systemof LIPA, the wholesale electric
mar kets, and conpetition. In addition, the exam ners consi dered
t hese concerns in the Recomrended Deci sion on pages 77-78. The
Town did not identify the issues of negative inpacts on
surroundi ng vacant property, property values, future devel opnent
and tax base at the issues conference. Nor did the Town proffer
any evidence on these topics during the hearings. Accordingly,
the Town's exceptions are unsupported by the record, and,

t herefore, are deni ed.

2. Noise

The exam ners concluded that the noise eval uation of
the Project denonstrated acceptable inpacts with respect to
protection agai nst hearing danage (based on Occupational Safety
and Health Adm nistration (OSHA) standards), sleep interference,
i ndoor and out door speech interference, |ow frequency noise
annoyance, potential for conmmunity conplaint, and the potenti al

“Exh. 1, Vol. 1.
BExh. 25.

®Tr. p. 797.
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for structural damage due to vibration or infrasound.'® The
exam ners noted that the Project's noise |evels woul d be bel ow
EPA gui del i nes and Departnment of Housing and Urban Devel opnent
Housi ng (HUD) regul ations. The exam ners also found that the
noi se fromthe Project would conply with the Town's Code. The
exam ners stated that as a result of all the noise nmtigation
nmeasures set forth in the topic agreenment, the Project's
construction-related and operati onal noise inpacts would be

m ni m zed and significant adverse noi se inpacts woul d be

avoi ded.

Sound | evel s are neasured in decibels. However,
because the human ear is nore sensitive to sounds of mddle
frequencies, and |l ess so to sounds of high or |ow frequencies, a
wei ghting scale, known as the "A" scal e, has been devel oped to
approxi mate the response of the human ear to noise, and the
rel ated decibels are often |isted as A-wei ghted deci bels (dBA).

I n accordance with DPS requirenents, the Mdified Conposite

Noi se Rating (CNR) nmethod is used to assess potential noise

i npacts. This methodol ogy takes into account many factors

i ncludi ng the expected sound |evels fromthe plant, the existing
sound | evel s, character of the noise (e.g., tonal, inpulsive),
duration, tinme of day and year, and subjective factors such as
community attitude and history of previous exposure.

Basel i ne noi se surveys were conducted to establish the
paranmeters of the existing noise in the conmunity surroundi ng
the Project. Anbient sound | evels were neasured at six
| ocations representing the five nost sensitive receptors and one
property |ine neasuring point. Existing anbient noise |evels
were nmeasured in the vicinity of the site in February and Apri
of 2000 (with the trees bare) and July of 2000 (with | eaves on
the trees). Measurenents were made from8 a.m to 5 p. m
(daytinme) and 12 a.m to 4 a.m (nighttine) both during the week
and on weekends at the six |ocations. The adverse noise inpacts
expected fromthe plant's construction and operation were
identified and eval uat ed.

WEXh, 1, 811.7.
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Construction noi se was eval uated with conputer noise
nodeling. To mtigate noise during construction, Brookhaven
agreed to operate construction equi pnent in accordance with
manuf acturers' recomendations, to limt earth-nmoving activities
to specified hours, to use a steam di scharge silencer for pipe
cleaning activity, and to install nufflers on safety val ves.

Br ookhaven predicts that the Project's daytine
construction noise |levels would not exceed a CNR of D at any of
t he sel ected noi se receptors, which corresponds to a sound | evel
of about 46 dBA.'™ The Applicant notes that the levels range
from38 dBA to 52 dBA and woul d be at | ower than the existing
anbi ent background noi se | evels of the five nost sensitive
receptors.

During operation of the Project, the Applicant woul d
mtigate and avoi d noi se inpacts by addi ng sound insul ating
cl adding to the turbine buildings, heat recovery steam generator
punp encl osures, and gas conpressor station. Brookhaven has
al so commtted to reduce noise by installing quieter fans and
|arger fans with lower air velocities and silencers. O her
measures such as nodifying the air intake |ouver design and the
i nl et duct acoustic shroud would al so be undertaken to reduce
noi se. Brookhaven expects the Project to operate at a CNR of C
or about 42 dBA.'® At the residential receptors, Brookhaven
antici pates nighttinme operating noise |levels to be 9 dBA or nore
bel ow t he exi sting anbi ent equival ent noi se | evels.

Wthin six nonths of the start of commerci al
operation, the Applicant would submt an operational noise
eval uation report that confornms to the post-construction noise
eval uati on protocol approved by us.

In its brief on exceptions, the Town notes that
construction of the Project would entail at |east 26 nonths of

LAt a CNR of D, sporadic noise conplaints can be expected from
t he public.

2At a CNR of C, community reaction is expected to be between

sporadi c conplaints and no reaction, although noise is
general ly noticeabl e.
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noi sy activity, including excavation, and earth-noving, concrete
pouring, steel erection, siding and machinery installation, and
bl ow out/start-up. The Town points out that each of these
activities would produce average daytine noise |levels at the
site boundary of at |east 69 dBA and as |oud as 74 dBA, and
average nighttinme noise levels at the site boundary of 67 dBA
Asserting that these | evels are averages, the Town expl ai ns that
the actual sound | evels heard at the property line, both at

ni ght and during the day, would be | oud and at tines |ouder or
gui eter than the predicted averages. Since the average sound

| evel s woul d be about 70 dBA, the Town reasons that sound | evels
in excess of 70 dBA, and in excess of the Town Code maxi mum of
75 dBA woul d be heard routinely at and across the site
boundari es during construction.

Wth respect to the operation of the Project, the Town
notes there are a nunber of discrepancies and om ssions in the
Applicant's noise analysis, and the noise projections were
cal cul ated using a proprietary conmputer nodel. Nonethel ess, the
Town's witness cal cul ated his own noise projections the results
of which were, for the nost part, sinilar to the Applicant's.®

Even with the noise mtigation neasures planned by the
Applicant that would reduce sound levels to within the 75 dBA
maxi mum speci fied for industrial parcels in the Towmn's Code, the
Town submits that the noise expected from operation of the
Project would be a public nuisance because it would disrupt
exi sting and planned uses of the adjacent |lands in the
community. The Town maintains that a constant din of noise
shoul d not be tolerated at all industrial property lines all the
time. For exanple, the Town observes that the noise expected to
emanate fromthe operation of the Project would attenuate with
di stance to a range of 60-63 dBA at the property |ines.

However, the Town states these noi ses woul d be perpetual, night
and day, week after week, and nonth after nonth as long as the
Project is operating.

18Ty p. 478.
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There is no basis to assune, the Town maintains, that
its code's noise limts grant the Applicant an absolute right to
emt constant sound right up to the edge of the code's maxi mum
noi se em ssion level. According to the Town, the Project’'s
noi se woul d i npose an intol erabl e nuisance, which it believes is
a basis for denying a Certificate for the Project at the Yaphank
site.

According to the Town, workers at adjacent |ight
industry facilities and travel ers on the adjacent roads can
expect to hear the noi se because the 28-acre Project site is too
cranped to allow roomfor buffering and attenuation of the noise
fromthe Project. By conparison, the Town points out that the
Appl i cant has constructed two identical plants in Massachusetts
on sites that contain 129 and 147 acres. The absence of a
buffer simlar to those at the facilities in Massachusetts, the
Town argues, neans that the noise emanating across the site
boundary would be an irritating public nuisance, even if not in
excess of the Town's current noise limts.

Wth respect to construction noise, Brookhaven
believes that the Project will conply with the Town's Noi se
Control Code limts. According to the Applicant, construction
activities are generally exenpt fromthe Town's Noi se Contro
limts; thus, during the daytinme (weekdays), the 75 dBA limt
does not apply to the Project's construction activities. Next,
Br ookhaven states that the average noise |level at the property
line during construction at nighttime is predicted to be 67 dBA,
not "about 70 dBA," which is significant because the dBA scal e
is logarithmc. Finally, Brookhaven concedes that certain
construction activities could cause a nonentary peak over
75 dBA, but that the activities allowed by the proposed
Certificate conditions at night would be "very unlikely" to
exceed the 75 dBA limt.

The Applicant disputes the Town's claimthat the
Project would be a public nuisance because the operational noise
wi |l disrupt existing and planned uses of adjacent |ands in the
community. To the contrary, the Applicant points out that the
evi dence denonstrates the Project's potential noise inpacts on
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t he surrounding community would conply with several recognized
standards and gui delines for assessing such inpacts. Moreover,
Br ookhaven clains, the Project's operational noise cannot be
deened to be a public nuisance if it conplies with the Town's
Noi se Control Code. By enacting the Noise Control Code, the
Appl i cant reasons, the Town itself has defined what the
accept abl e noise levels are for the community and cannot di sown
its own | aw now.

W agree with the exam ners that the concerns raised
by the Town with respect to noise should not preclude issuance
of a Certificate. The Applicant is required to conply with
Town's noise control linits during Project construction.™
Moreover, the Certificate conditions require the Applicant to
recei ve our perm ssion before engaging in noisy construction
activities between the hours of 6 p.m and 7 a.m® The
operating noise fromthe Project would also conply with the
Town' s Code, which prohibits a nighttime (10 p.m to 7 a.m)
noi se contribution of nore than 50 dBA at any residence or its
property line and a daytinme (7 am to 10 p.m) limt for
resi dences of 65 dBA.'®

Furthernore, the Project's noise | evel would be bel ow
EPA gui del i nes and HUD regul ati ons. The present annual average
day and night sound level at location 3, the nost critical
|l ocation, is 58.9 dBA. ' Wth the addition of the noise from
daytinme construction of the Project, this would grow by 0.5 dBA
to 59.4 dBA - still below the EPA's recommended |imt of 60 dBA
to protect the public health and wel fare.*® The EPA guideline is
consistent with generally-accepted sl eep disturbance criteria.

% Certificate condition I.D.(1).
% certificate condition VII.B
%1 p. 401.

WEx. 1, Vol. 1, Section 11, p. 11-11

108| d
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Hence it is not expected that Project's construction would cause
sl eep di st urbance.

The 59.4 dBA is also belowthe limt of 65 dBA that
HUD consi ders acceptabl e for housing |ocations. |In addition, an
increase of less than 3 dBA is generally considered to be
unnoticeable in residential comunities. Consequently, daytine
constructi on woul d have a negligi ble noise inpact on residences
in the nei ghborhood. The expected noise fromnighttine
construction is also 2 dBA or nore bel ow the existing average
ni ghtti me anbi ent equi val ent noise | evel at every residential
| ocati on.

We observe that Brookhaven's failure to neet a CNR of
C would nmean that it is out of conpliance with its Certificate
and the Applicant would be subject to action by us for violation
of the Certificate. Al so, since the Town's noise ordinance w ||
not be waived, the Town retains the full power to enforce its
noi se restrictions and would in no way be hindered in its
enforcenment efforts by our approval of the Project.

E. Alternative Sites
In our January 2 Order, we upheld the exam ners
issues rulings that: (1) Brookhaven, as a private applicant, is

not required to address alternative sites; and (2) the Town was
properly precluded fromintroduci ng evidence regardi ng the
Shorehamsite. ' W then stated:

| f, however, the Town is hereafter able to show
on a tinmely basis through an affidavit that the
Shoreham site is indeed available for sale or

| ease to the applicant, the Towmn will then be
permtted to proffer testinony on the factual

i ssue of whether the Shoreham site woul d be
superior to the proposed Yaphank site.

We al so required that "any presentation purporting to
show t hat the Shoreham site would be a 'greatly superior’

1% Ccase No. 00-F-0566, Order Concerning Interlocutory Appeals
(i ssued January 2, 2002).

0 pid. at 6.
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| ocation for [the Project] would have to address the current
| ack of natural gas pipelines in the vicinity of the [ Shorehan
site. "™

In its brief on exceptions, the Town seeks
reconsi deration of our January 2 Order and reversal of several
rulings by the exam ners that were based on that order. The
Town mai ntains that the affidavit we required is problematic
because it requires the Town to produce an affidavit froma
third party over which it has no control and for which Article X
provi des no procedures. However, the Town believes it has
addressed the substantive matters.

The Town states that in its Cctober 2, 2001 filing for
the issues conference it stated on page 16:

The Town's evi dence on the Shoreham site woul d

i nclude information on the environnental,

t echnol ogi cal and economic suitability of Shoreham
i ncludi ng the visual inpacts of the proposed
facility at Shoreham availability of |and at

Shor eham environnmental, technol ogi cal and economic
shortcom ngs of the proposed Yaphank site as
conpared to Shoreham and the benefits to the
public with respect to back up generation
possibilities at Shoreham conpared to Yaphank.

Thus, the Town clains it did explain the nature of the
information it planned to submt as to the superiority of a site
at Shoreham and as to shortcom ngs at the Yaphank site, but in
a non-adversarial tone.

Next, the Town points out that on January 24, 2002, it
submtted a letter (not an affidavit) to the examners with an
attached di scovery response fromLIPA - the current owner of a
portion of the Shorehamsite. According to the Town, the
attached di scovery response B-59 satisfies our requirenents.

LI PA"s response to B-59 states that LIPA has not made a deci sion
as to the future devel opnent of the site.

The Town al so referred to a Decenber 23, 2001 FERC
deci sion, which reveal ed that, as of Decenber 2001, it granted
prelimnary approval for the |Islander East Pipeline Conpany

llll d
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facility (i.e., it was progressing through the approval
process), which would supply the Shoreham and Yaphank
vicinities, and that Brookhaven had contracted to purchase al
of its gas supplies for the Project fromthat pipeline.

At the subsequent hearing, the exam ners pointed out
that LIPA' s response to B-56, which was al so included in the
Town's letter, states:

LI PA has not nade a decision as to the future

devel opnment of the lands it owns at the Shoreham
site. Therefore, such | ands or any portion thereof
are not currently available for sale or lease to

[ Br ookhaven] .

The exam ners ruled that the Town failed to conply
with the January 2 Order in that the Town did not produce (1) an
affidavit, (2) in atinmly fashion, (3) denonstrating that the
Shoreham site is available for sale or lease, (4) to
Br ookhaven. 2

At the hearing, the Town attenpted to submt testinony
and cross-examne the Applicant's witnesses allegedly not for
t he purpose of sponsoring an alternative site, but rather to
show that the application for the Yaphank site should be denied
because there are serious problems with the Yaphank site and an
alternative site is available.™ The exaniners were unpersuaded
by this argument and precluded the Town from proceedi ng further
along this line.

The Applicant challenges the Town's claimthat its
failure to produce any real evidence with regard to the all eged
superiority of the Shorehamsite is the result of excessive
gentility and restraint on its part. According to Brookhaven,
this argunent is at odds with the Town's failure to nake even a
m ni mal show ng that the Shorehamsite was actually available to
Br ookhaven at any stage in this proceeding. Furthernore,

Br ookhaven points out, the exam ners did not require production

"2T1r . 206-10.

WTr. pp. 206-213, offer of proof submitted Tr. pp. 1722-25,
Tr. p. 797.
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of a "full affirmative case,” as the Town asserts, but nerely a
t hreshol d showi ng that would indicate that the supposed
superiority (including availability) of the Shoreham site was
real enough to justify adjudication of an issue not otherw se
rel evant to the proceedings, and justify forcing the Applicant
to respond to evidence on alternative sites that it was not

ot herwi se required to consider.

Br ookhaven notes that the January 2 Order gave the
Town a second opportunity to present specific information with
regard to the Shorehamsite, but the Town also failed to neet
the requirenents of the January 2 Order. Brookhaven observes
that the Town enphasi zes the unreasonabl eness of the requirenent
that the evidence be in the formof an affidavit as if this
requi renent were the only possible basis for rejecting
consi deration of the Shorehamsite. Entirely aside fromthe
affidavit, Brookhaven maintains the Town's submission fails to
nmeet any of our threshold requirenents for consideration of
Shor eham

Br ookhaven rejects the Town's claimthat it has shown
that LIPA would entertain a najor project at the site. Instead,
the Applicant points to LIPA s discovery response B-56, which
denonstrates that the Shoreham site or any portion thereof is
not available for sale or |ease to Brookhaven. [Inasnuch as it
is not avail abl e, Brookhaven clains that further investigation
of its supposed superiority is entirely inappropriate and
represents only a waste of tine. Consistent with this position,
the Applicant reasons that the Town's presentation with respect
to the proposed Islander East natural gas pipeline currently
under goi ng the approval process and its potential to provide
natural gas to Shorehamis a snokescreen and does not alter the
fact that the site nust be available for the proposed Project in
order to be worthy of consideration.

Regardi ng the Town's cl ai mof an absolute right of
cross-exam nation, Brookhaven argues this right does not extend
to issues not raised and determined to be adjudicable. The
Appl i cant supports the exam ners conclusion, noting the State
Adm ni strative Procedure Act (SAPA) allows the exam ner to
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exclude irrelevant or unduly repetitious cross-exam nation. **

SAPA 8306(1). See also PSL 88165(2), 167(1)(b).

We note that the Town sought to cross-exani ne
Applicant's witnesses on the subject of gas supply under the
gui se of public interest, but as the presiding exam ner
correctly stated:

Let nme quote to you fromthe issues ruling. Under
public interest, the itens that were raised as an
issue for public interest are the inpacts on the

el ectric transm ssion system of LIPA the whol esal e
el ectric markets, conpetition, and decom ssi oni ng
costs and funding. That was it. Those were the
only issues raised at the issues conference.

In addition, the Town admits in its brief that it
wanted to cross-exanm ne the Applicant's witness as to the
avai lability of natural gas supply for the Shoreham site:

The Town was not even allowed to exam ne the
Applicant on its planned gas supply (Tr. 797),
despite the fact that [FERC] granted prelimnary
approval for the Islander East natural gas pipeline
under Long Island Sound to Shoreham. . . The
[Siting Board Order] stressed the "current |ack of
nat ural gas" at Shoreham. "

Furthernore, the exam ners had convened a pre-hearing
conference to, inter alia, "formulate or sinplify issues" to be

adj udi cated at the evidentiary hearing. Unless an issue is

rai sed and determ ned to be adjudicabl e, preclusion of
cross-exam nation of any witness on that issue is proper because
it facilitates the orderly conduct of the proceeding. This, we
find, conports with SAPA and fundanental due process

requi renents because parties are given a fair opportunity at the
prehearing conference to identify issues they believe should be
adj udi cated and to present the basis for that belief. The Town
had a fair opportunity to raise any issue at the prehearing

14 Recomended Deci sion at 90.
Wrr p. 797.

Yeppplicant's Reply Brief, p. 47.
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conference, and SAPA allows the exam ners to exclude irrel evant
or unduly repetitious cross-exam nation. SAPA 8306(1). W
conclude that no violation of SAPA's requirenments occurred.

In its brief on exceptions, the Town reargues the
positions it advanced that resulted in the January 2 O der,
i.e., that Brookhaven is not a private applicant, and Article X
does not prevent a discussion of alternative sites.

1. Private Applicant Status

The Town reiterates its argunent that Brookhaven is
not a "private applicant,” but rather an "electric corporation”
wi thin the neaning of the Transportation Corporation Law (TCL)
810 and, therefore, is vested with the power of em nent domain
contained in TCL 811 (3-a). Consequently, the Town argues that
Brookhaven is not a private applicant as defined in
16 NYCRR 81000.2(0) and cannot avail itself of our rule
16 NYCRR 81001.2(d)(2), which states that private applicants my
limt discussions of site alternatives to parcels owned by, or
under option to such applicants. To the contrary, the Town
mai ntai ns that Brookhaven's failure to evaluate alternative
sites violates PSL 8164(1)(b), renders the application
deficient, and precludes us fromfinding that Brookhaven neets

PSL 8168(2)(c)(i), i.e., that the Project m nimzes adverse
envi ronnment al inpacts, "considering . . . the nature and
economcs of . . . reasonable alternatives . "

The Town seeks reconsideration of the January 2 Order,
which rejected the Town's "private applicant” contention because
the TCL 810 requires that an entity be a corporation and be
engaged in the business of supplying electricity directly to
utility customers in order to be an "electric corporation” with
t he power of em nent domain under TCL 811(3-a). The Town
submits that this reasoning is superficial and ignores the
intent of the law. According to the Town, Brookhaven admts
that it was organi zed for the sol e purpose of devel oping the
Project in order to supply electricity to the public of Long
| sland and New York State. Thus, the Town concl udes there is no
basis for our assertion that the entity nust directly serve the
end user.
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Nor are we correct, the Town clains, in concluding
t hat Brookhaven, a Delaware |limted partnership, should not be
deened a corporation under the TCL. The Town acknow edges t hat
the term"electric corporation” is defined as a "corporation
organized to . . .supply for public use electricity . . ."
(TCL 810), but the Town notes that TCL itself does not define
the term"corporation.” According to the Town, Brookhaven is
clearly "an electric corporation” under PSL 82(13), where the
term"electric corporation,” is expressly defined to include
"partnershi ps" and "associ ations” that own an "electric plant,"
whi ch includes generating facilities such as the facilities
proposed here. The Town reasons that the definition of
"electric corporation” in the PSL strongly supports the
concl usi on that Brookhaven is also an "electric corporation” for
t he purposes of the TCL. Mreover, the Town observes, the PSC
has recently ruled that all developers of all Article X
facilities are "electric corporations,” regardl ess of business
form under the PSL.*

Br ookhaven notes that all of the argunents raised by
t he Town have already been rejected in the January 2 Order and
were not issues addressed in the Recormended Deci sion. Further
consideration of the issue at this |late stage, the Applicant
contends, is unnecessary and procedurally inappropriate.
Accordi ng to Brookhaven, the Town's brief on exceptions fails to
conply with the requirenents of 16 NYCRR 84.10, which requires a
brief on exceptions to be directed to the Recommended Deci si on,
and which states that a party "should not sinply reiterate [its]
position, but should explain why the party believes the
Reconmended Decision to be in error.” (16 NYCRR 84.10(c)(iv)).
Br ookhaven clains that the Town's brief is nothing nore than a
word-for-word repetition of major portions of the Town's post

""See Case 99- E-1629, Athens Generating Conpany, Order Providing
for Lightened Regul ation (issued July 12, 2000);
Case 01-E-0816, Athens Cenerating Conpany, O-der Authorizing
| ssuance of Debt (issued July 30, 2001).
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hearing brief, dated March 12, 2002, and its interlocutory
appeal petition, dated Novenber 7, 2002.

As to the substance of the Town's argunents,

Br ookhaven notes that the plain | anguage of TCL 810 specifies
that an "electric corporation” nust be a "corporation.”
According to the Applicant, the Town again speculates that this
[imtation may be the historical result of the enactnment of the
TCL prior to the existence of the Partnership Law and the
Limted Partnership Law, despite the fact that (as the Town
itself acknow edges) the TCL was anended multiple tines
subsequent to the enactnent of both of these | aws, thereby
provi di ng anpl e opportunity to broaden the reach of the TCL if
the Legi slature had so desired.

Wth regard to the Town's argunent that Brookhaven's
status as an electric corporation under the PSL should carry
over to the TCL, Brookhaven argues that the use of a term under
one statutory scheme is not binding and is not even indicative
as to the neaning of the sanme term under another statutory
schene. 18

Beyond the issue of Brookhaven's business structure,
the Applicant notes that the TCL has another mmjor requirenent
for qualifying as an electric corporation: that the corporation
be organi zed to supply energy to the public. Brookhaven
enphasizes it will operate as a nerchant facility, will possess
none of the distribution infrastructure and have no direct
interaction with the public. Brookhaven maintains that the
Town's desire to ignore the plain | anguage of the statute would
effectively obliterate the existence of the "private applicant™
as recogni zed by our regul ati ons and expressly upheld by the
courts.

G ven the preservation requirenent set forth in
16 NYCRR 84.10(d)(2), it was appropriate for the Town to raise
clainms made previously in its prefiled exceptions.

"8See Sinmpnelli v. Adanms Bakery Corp., 2001 W. 1097229 at *1,
Sept. 20, 2001 (3d Dept. 2001).

WeHy, 281 A.D.2d 89, 97, 73 N.Y.S.2d 532, 537 (3d Dept. 2001).
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Neverthel ess, it neither explained why the Recomrended
Decision's reliance on our January 2 Order was in error nor
presented new facts or change in circunstances that woul d cause
us to cone to different conclusions than those set forth in such
order. *®Consequently, for the reasons stated in our January 2
Order, our conclusions that Brookhaven is a private applicant
and not an electric corporation with the power of em nent donain
under TCL 811 (3-a), stand, and we will not further consider the
Town's argunments with respect to the private applicant status of
Br ookhaven.

2. Article X' s Requirenents
The Town reargues its position that, even if

Br ookhaven | acks the power of em nent domain, it cannot properly
refuse to describe in its application those reasonable
alternative sites that it actually considered and rejected prior
to the date on which it formally initiated the pre-application
process under Article X. The Town clains that site alternatives
were admittedly considered by Brookhaven's parent, but were
omtted fromthe application

The Town submits that evaluation of alternative sites
is mandated as part of the Article X process, and is not
optional. PSL 8163(1)(e) states that the Prelimnary Scoping
Statenent (PSS) should contain a discussion of reasonable
alternatives to the proposed facility as may be required by PSL
8164(1)(b), which requires that applications contain:

A description and eval uati on of reasonable
alternative locations to the proposed facility,
if any, . . . (enphasis added).

According to the Town, we overl ooked the plain
| anguage of the statute and ignored the words "if any" at the
end of the initial clause of PSL 8164(1)(b). Believing there
are "some" alternative |ocations, the Town contends that "if
any" termis applicable. Since alternative sites are not
di scussed in the application, the Town maintains that Brookhaven

20see 16 NYCRR §4.10(c)(2) (iv).
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i gnored and violated PSL 8164(1)(b), which requires their
eval uati on.

According to the Town, interpreting the term"if any"
in PSL 8164(1)(b) to nean that evaluation of alternative sites
can be easily circunvented and di sregarded by applicants who set
up a shell partnership owning but one site, cuts the heart out
of the environnental inpact review process in direct
contravention of Article X and the State Environnmental Quality
Revi ew Act (SEQRA). According to the Town, it was recogni zed in
At hens that information conparing a proposed site with
alternatives is useful to the consideration of whether "it would
be a mstake to locate a facility at the proposed site in view
of other realistic options . i

In addition, the Town argues that the Article X
process has | ong been recogni zed as a functional equival ent of
SEQRA. 2 The Town notes that DEC s SEQRA regul ations require
that a draft environnental inpact statenent nust include a
description and eval uati on of each alternative, which should be
at a level of detail sufficient "to permt a conparative
assessnent” of the alternatives discussed. Furthernore, the
Town opi nes, only the environnmental inpact statenent process
outlined at ECL 88-0109 of SEQRA is excluded from actions
subject to Article X, and SEQRA's purposes and policies as set
forth at ECL 888-0101 and 8-0103 renmin applicable in this case.
Thus, the Town maintains that it is the exam ners' and our
responsibility to interpret and adm nister Article X "in
accordance with the policies set forth" in SEQRA. ** The Town
concl udes that the exam ners have violated this requirenent.

2!Case 97-F-1963, supra, Order Granting a Certificate (issued
June 15, 2001), p. 96.

1225ee PSL §164(b); Gerrard, Ruzow and Wi nberg, Environnental
| npact Review in New York, 88B.02[15][a], Matthew Bender, 2001
ed.

1226 NYCRR §617.9(b) (5) (V).

12YECL §8-0103(6).
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Wth respect to the Town's argunment that "if any”
includes alternatives that were given a prelimnary exam nation
prior to commencenent of the Article X process, Brookhaven
asserts that the Siting Board and the Third Departnment have
determ ned that, for private applicants such as Brookhaven,
"reasonabl e" alternative |locations are |imted to sites under
their control. Brookhaven explains that the Town's construction
of "if any” would render this rule nmeaningless, as nost private
applicants are likely to investigate nore than one site as a
matt er of good busi ness practice prior to purchasing or
obtai ning an option on any single site. Further, the Applicant
reasons, PSL 8164 requires consideration of alternatives, "if
any," which clearly indicates that, in certain instances (such
as a private applicant with control over only one site), there
will not be any alternative |ocations required to be addressed
inthe Article X application. The Town turns the |anguage of
the statute on its head, Brookhaven continues, by arguing that
the requirenent that the alternatives, "if any," be considered
sonmehow necessitates consideration of alternatives over which an
appl i cant has no control.

Br ookhaven does not agree with the Town that Article X
demands consi deration of additional alternatives in accordance
with the policies set forth in SEQRA. Brookhaven cl ai ns t hat
Horn v. IBM ® a SEQRA case, supports exclusion of the Shoreham
site based on the Applicant's lack of control over it. SEQRA s
i npl enenting regul ati ons expressly state that consideration of
"[s]ite alternatives may be limted to parcels owned by, or
under option to, a private project sponsor."'® Limting
consideration of alternatives to sites actually under the
applicant's control, Brookhaven states, is thus entirely in
keeping with SEQRA policy, and the Town's SEQRA argunent is
conpletely without nerit.

Horn v. IBM 110 A D.2d 87, 493 N.Y.S.2d 94 (2d Dept. 1985).

6 NYCRR §617.9(b) (5)(v). See CHV 281 A.D.2d at 97, 723
N.Y.S. 2d at 537-38 (referencing SEQRA' s requirenents to reach
t he sane concl usion).
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Finally, the Applicant again clains that the Town's
bri ef on exceptions should be disregarded because it does not
conply with requirenents of 16 NYCRR 84. 10.

Agai n, the Town's raising of argunents on exceptions
that were previously rejected on interlocutory appeal was
appropriate (16 NYCRR 84.10(d)(2)). On the nerits, the Town's
argunment that a private applicant |acking the power of em nent
domain shall be required to make a presentation on alternative
sites is unavailing. This argunment was consi dered and rejected
by the Appellate Division in the CHV case (281 A . D.2d at 97).

G ven that Brookhaven does not own or control each of the sites
it considered acquiring before the pre-application process, the
Town's position that the Applicant was obliged to nake a
presentation on these sites is basel ess.

The words "if any” in PSL 8164(1)(b) refers to
"reasonabl e alternatives"” that are actually available to the
applicant, and cannot be read to require consideration of
alternatives over which an applicant has no control. The Town's
argunment that SEQRA separately requires analysis of alternatives
overl ooks both the fact that actions under Article X are exenpt
from SEQRA' s environnental inpact review nandates, and the fact
that the alternatives analysis required by Article X "shall be
no nore extensive than required under article eight of the
envi ronnmental conservation |aw [ SEQRA]," which, again, limts
alternatives analysis to those under the ownership or control of
a private applicant.

F. Intervenor Funding
The Town seeks reconsideration of our January 2 Order
with respect to intervenor funding. |In that order, we affirnmed

t he presiding exam ner's decision refusing a disbursenent to pay
for the services of an attorney who is participating in this

“’The CHV Court held that "DEC rul es under the State
Environmental Quality Review Act (ECL Art. 8), applicable to
Public Service Law while [Article X] proceedings by virtue of
Public Service Law 8164(1)(b), specify that '[s]ite
alternatives nmay be limted to parcels owned by, or under
option to a private project sponsor.' [citations omtted]."
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proceedi ng on behalf of the Town in an "of counsel"” capacity and
who entered an appearance at the prehearing conference.® As we
noted in that order, PSL 8164(6)(a) authorizes disbursenents "to
defray expenses incurred by municipal and other local parties to
the proceeding . . . for expert witness and consultant fees."
The Town repeats it contention that "the term' consultant’

i ncl udes | awyers because the dictionary defines 'consultant' as
'one who gives professional advice or services,'" and adds that
so long as the Town's expenditures "contribute to an inforned
decision as to the appropriateness of the site and facility"
(PSL 8164(1)(b)), it matters not whether the consultant is an
engi neer, |awyer, or scientist.

We disagree; Article Xrefers to |legal advisors as
"counsel " and does not authorize use of intervenor account
funds to defray the costs of counsel. For the reasons stated in
our January 2 Order, our prior determ nation stands.

V. LIPA S EXCEPTI ONS
A.  No-Action Alternative
In its brief on exceptions, LIPA challenges the
exam ners' recomendations with respect to the no-action
alternative. The exam ners agreed with the Signatories that the
record denonstrates that, if the no-action alternative were
chosen, the additional generation and other econom c and
envi ronnment al benefits associated with the Project woul d not
accrue. The no-action alternative, they observed, is
i nconsistent with the conpetitive market econom cs and
envi ronnment al objectives of the State. They found that
Br ookhaven conplied with 16 NYCRR 81001.2(c) by "eval uat[i ng]
t he adverse or beneficial site changes that are |likely to occur
in the reasonably foreseeable future, in the absence of the
proposed facility" (enphasis added). According to the
exam ners, Brookhaven denonstrated that inpacts are likely to be

12 jJanuary 2 Order, pp. 6-7.

195ee, e.g., PSL §167(1)(b).
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simlar with or without the proposed Project in the reasonably
foreseeabl e future.

LI PA asserts in its brief on exceptions that
Br ookhaven's no-action analysis: (1) fails to address the
adver se soci oeconom ¢ and conpetitive inpacts to LIPA and its
custoners, (2) is inconsistent with the State Energy Pl an,

(3) is inconsistent with the objectives of Article X of the PSL,
(4) overstates the positive air quality inpacts, and (5) is
unreasonably narrow since it fails to consider nunerous
environnmental inpacts (e.g., visual inpacts of the Project's
stacks and vapor plumes and permanent clearing of 15 acres of
forest at the Project site).

According to the Applicant, LIPA s understandi ng of
the reasonable alternatives requirenent is far too broad and its
argunents exceed the intent of 16 NYCRR 81001.2(c), which is
limted to an evaluation of site changes that are likely to
occur. Brookhaven supports the exam ners' conclusion that the
inmpacts are likely to be simlar with or without the proposed
Project at the site.

We agree with the exam ners that the no-action
alternative, that is, not proceeding with the construction and
operation of the Brookhaven facility, is not superior to
proceeding with the Project, considering its environnental
O gSpecifically, each
area of adverse inpact alleged by LIPA is discussed in other
sections of this order. In each instance, we find that the
i mpact will be acceptable and sone, such as the air quality
i mpact of the Project, will lead to an overall inprovenent as
conpared to the no-action alternative. 1In addition, we find
that the Project will use the best technology that is avail able

i npacts and public interest considerations.®

0 Al t hough the no-action alternative anal ysis includes an
eval uation of site changes, such analysis is not limted to
consideration of the inpacts of denying the Certificate in its
entirety to such site specific issues. Rather, we also
consi der the environnmental inpacts and benefits and public
i nterest considerations set forth in Section 168 in deciding
whet her the no-action alternative is superior.

-52-



CASE 00- F- 0566

to fulfill its primary objective, which is to generate
electricity for sale into the conpetitive whol esal e mar ket
operated by the New York | ndependent System Operator (NYISO);
that the record presents an anal ysis of technol ogi cal
alternatives to the Project's energy generation, including fuel,
cool i ng, peaking and technological alternatives to the Project's
air em ssion control equipnent, and that the analysis
denonstrates the proposed technol ogy and proposed em ssion
control equi prment would mnimze environnmental inpacts by
nmeeti ng or exceeding regulatory requirenents. The no-action
alternative would serve only to delay the environnental and
public interest benefits of adding this state-of-the-art,
natural gas fuel power plant to the Long Island power grid at a
time of projected capacity shortfalls and during the formative
years of the Long Island and State-w de conpetitive market for
electricity. Therefore, we accept the terns of the topic
agreenent addressing reasonable alternatives and deny LIPA s
exceptions.

B. Electric Transm ssion |Interconnection
Br ookhaven proposes to connect the Project to LIPA s

systemvia two existing 138 kV transm ssion |lines, which are
adj acent to the Project site. The Signatories provided a topic
agreenent that evaluates the inpact of the Project on the
transm ssi on system including voltage, stability, thermal, and
short-circuit anal yses, which conclude that no najor system
upgrades are required either in existing substations or al ong
exi sting lines.

Existing el ectro-magnetic field (EMF) effects in the
vicinity of the Project were also anal yzed. The proposed
i nterconnection, the Signatories agree, would not significantly
affect electric and magnetic field levels, and all projected EM-
| evel s would be within State guidelines. 1In any event,
Br ookhaven agrees to finance such system upgrades or renedial
measures as required by the NYISO s M ninum I nterconnection
Standards (M S).

LI PA does not take issue with the results of these
studi es, however, LIPA points out that the MS does not
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det erm ne whet her transm ssion upgrades woul d be necessary to
deliver the Project's output across the systemto |oad centers.
LIPA's concern is with the Hol brook Interface, which is west of
the Project. LIPA clains that transm ssion constraints across
this interface would Iimt the transfer of sone power generated
upstream or east of the interface, to |l oad west of the
interface. In other words, it asserts that existing generating
capacity would be "bottled."

LI PA"s transm ssion systemis designed such that
resources are not bottled at peak or near-peak (i.e., 90% of
peak) load |evels. However, by 2005, LIPA notes, the follow ng
el ectric capacity resources will be added east of the Hol brook
Interface: a direct submarine cable between Shoreham and New
Haven, Connecticut (330 MN, four "fast track" gas turbines
(160 MN, and possibly the Project (580 MAN. In 2005, LIPA
antici pates that approximately 2,545 MNof total capacity would
exi st east of Holbrook if the Project is built, but that only
2,095 MW may be dispatched over the transm ssion system
(approximately 1,047 MNto exit Hol brook to serve load to the
west of the substation). Thus, it is anticipated that
approxi mately 460 MW of capacity would be bottled up. The
conpar abl e near-peak bottled capacity is 580 MN

| nasnmuch as nost of the on-1sland generating
facilities are over 30 years old and have an estinmated wei ghted
heat rate of 11,500 BTU kWh, it is anticipated that this
generation woul d be di splaced by the nore efficient Project,
whi ch woul d have a heat rate of 6,900 BTU kWh. LIPA fears that
the bottling up of generating units that are under |ong-term
contract to LIPA could inpact it by $50.6 mllion per year.
This cost, LIPA states, would ultimately flow through to
custoners and would equate to a 2.1%electric rate increase. To
elimnate the bottling, LIPA suggests transm ssion facilities
estimated to cost $183.4 nillion would be needed. LIPA' s
concerns about installed capacity, operating reserves, and
facility reinforcenents are di scussed bel ow.
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1. Installed Capacity Costs
Wth respect to installed capacity, LIPA estinates

that, it would have to purchase replacenent capacity at a cost
of $47.6 mllion, if the Project is built, if the NYI SO changes
its capacity requirenent rules, and if its future capacity costs
are the sane as the historical values. The exam ners rejected

LIPA's $47.6 mllion per year estimate because: (1) LIPA used
near - peak, instead of peak, conditions in determ ning the anount
of bottled generating capacity east of Hol brook, (2) LIPA did
not consider a recent decrease in the Long Island | ocational
installed capacity requirenment; (3) LIPA s projections show that
the region west of the Hol brook interface will have sufficient
capacity, which should drive down the costs of installed
capacity; (4) construction of the Project would al so depress
install ed capacity prices; (5) LIPArelied on the historic
prices of a tight supply market in its estimate; and (6) LIPA
wi |l have an opportunity to sell sone of its excess capacity

| ocat ed east of the Hol brook Interface. LIPA challenges each of
the findings in the Recomrended Deci si on.

a. LIPA s Capacity Requirenents
LI PA notes that it has long-termcontracts for
install ed capacity | ocated east of the Hol brook Interface to

nmeet its requirenents west of the interface. Under the NYI SO
rul es, LIPA explains, it nust either own or have under contract
sufficient installed generating capacity to neet its anticipated
share of annual peak |oad plus an additional reserve nmargin,
which is primarily intended to allow for | oad uncertainty and
generator outages. Moreover, according to the NYISOs rules, a
speci fied percentage of LIPA s projected peak | oad nust be net
usi ng resources |located on Long Island, which is referred to as
its locational requirenent.

If the Project is constructed as proposed, LIPA fears
t hat the NYI SO woul d conclude that the total amount of installed
capacity provided by resources | ocated east of Hol brook woul d
exceed the anount that ought to be counted. Furthernore, LIPA
antici pates that the NYI SO woul d i ncrease the total Long Island
install ed capacity requirenments by an offsetting anmount to

- 55-



CASE 00- F- 0566

counteract the effect of bottling. In that case, LIPA would
need to purchase additional capacity |ocated on Long Island in
the amount required to replace the anount consi dered
undel i verabl e by the NYI SO, which LIPA estimtes woul d range
from 420 MV at peak to 529 MWat near peak. LIPA estimated its
$47.6 mllion purchases of replacenent capacity on the 529 MV
near - peak conditions.

The Applicant and DPS Staff disagree with LIPA's claim
that under the NYISO s rules the Project's bottling effect is
likely to cause the NYISOto increase LIPA s |ocationa
requirenent. Wiile DPS Staff finds it reasonable to assune that
t he NYI SO woul d be concerned with the issue of the
deliverability of capacity fromresources east of the Hol brook
Interface, and may pronulgate rules that [imt the anmount of
this capacity that can be used to neet |oad requirenents
situated to the west of the Hol brook Interface, DPS Staff points
out that the NYISO s rules at this tinme do not require such a
change, nor do they require an increase in the on-1sland
| ocati onal requirenent.

DPS Staff concedes that discussions have begun at the
NYI SO and New York Reliability Council to consider potentia
rul e changes that would align the financial and physical aspects
of the capacity market, but enphasizes that those discussions
are in a nascent stage. DPS Staff anticipates that the NYI SO
wi || undertake studies to determ ne how best to ensure the
deliverability of capacity resources in a manner consistent with
mai ntai ning a conpetitive environment for all suppliers. DPS
Staff notes that LIPA s suggested approach is only one of
several options available to the NYI SO

DPS Staff also notes that LIPA s |ocational
requi renent may be decreased based upon LIPA s clains that the
unit forced outage rates for generating units on Long |Island had
decreased in recent years, and that those inprovenents were not
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reflected in the study that determ ned the Long Island
| ocational requirenent for the 2001-2002 capability year.™

DPS Staff al so observes that, absent the Project,
there will be approximately 120 MWin 2005 of unused
transm ssion capacity at peak | oad capabl e of noving electricity
fromthe east.

First, the exam ners adopted DPS Staff's position that
LI PA erred in using the 529 MW near-peak conditions inits
cal culation of the $47.6 mllion cost of installed capacity
i nstead of the 420 MW peak. This error, DPS Staff cal cul ates,
overstates the shortfall by approximately 20% Moreover,

DPS Staff notes that LIPA included the 330 MWV cable from New
England in its capacity estimates despite the fact that LIPA
provi ded no NYI SO or other rule supporting its inclusion
Wthout it, DPS Staff states the shortfall would be reduced by
330 MW or about 75% from the peak nunber of 420 MWN which

DPS Staff maintains, would reduce the shortfall to 90 MN or
about $8.1 million under LIPA's cost assunptions.

To determine if the bottling effect would conpel LIPA
to purchase additional installed capacity west of Hol brook, we
will prorate the on-Island requirenments and avail abl e capacity
to the east and west of the Hol brook Interface. W estinmate
that LIPA' s west of Hol brook installed capacity requirenents
have been reduced by the NYI SO from98%to 93% or from 3,984 MN
to 3,781 MW As far as available installed capacity is
concerned, we will include LIPA s projected purchases of 130 MV
fromthe proposed KeySpan Spagnoli Road 260 MW generating unit,
as discussed further infra, which is proposed to be |ocated west
of the Hol brook Interface. Adding this 130 MVWto the avail able
capacity that is located west of the Hol brook Interface brings
the total available installed capacity to 3,966 MNVor 185 MW
nore than that which would be required west of Hol brook. Thus,
we conclude that, even if the NYI SO divided Long Island at the

Bipps Staff reports inits reply brief that the NYI SO reduced
the Long Island installed capacity requirenments from98%to
93%in the first quarter of 2002.
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Hol brook Interface, LIPA would be able to neet its installed
capacity requirenents w thout purchasing additional capacity to
of fset the clainmed bottling effect.

b. Future Capacity Costs

Wth respect to LIPA s cost estimates, the base case
cost of additional purchases were estimated by LIPA to be
$47.6 mllion per year, which reflects an installed capacity
price of $90 per kilowatt (kW -year.

According to LIPA the base case val ue of $90 per
kWyear is reasonabl e because nonthly auction val ues for
installed capacity in New York City have exceeded $50 per
kWyear for the |ast three seasons; values in the deficiency
auction for the Long Island zone over the past several nonths
have exceeded $140 per kWyear; and the NYI SO has determ ned an
install ed capacity penalty val ue of $148 per kWyear for Long
I sl and.

Accordi ng to Brookhaven, LIPA overestimated the future
val ue of installed capacity on Long Island by basing its
projections on historical values that are the result of the
limted quantities of generating capacity on Long Island and
LIPA's limted ability to inport capacity onto Long Island. As
new generating facilities are constructed on Long Island and in
surroundi ng areas, the Applicant reasons, the bal ance between
supply and demand will shift to favor buyers of installed
capacity rather than sellers, reducing the value of installed
capacity to levels far below the cited historical |levels. The
Applicant contends that LIPA failed to take into account this
growh in on-1sland generating capacity that it acknow edges
wi |l take place over the next several years.

The exam ners observed that the capacity west of the
Hol brook Interface is projected to be 4,096 MNVin 2005, which
exceeds the | oad of 4,065 MWby 31 MW LIPA asserts that this
extrenely small "reserve margi n" cannot support a finding that
install ed capacity prices on Long Island will be driven down.

The inmpact of this excess capacity should reduce the
price for installed capacity, the Applicant asserts, because the
mar gi nal cost of selling installed capacity from existing
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generators is very |low, since physical operation of those
facilities is not required to nake such capacity sales.

Br ookhaven explains that, to the extent generating facilities
are maintained in operating condition in order to sell energy
and/or ancillary services, the marginal cost of selling
installed capacity fromthat facility is close to zero.

The Applicant observes that the only buyers of
install ed capacity are utilities and other |oad serving
entities, which need only enough installed capacity to neet
their obligations under the NYISO s tariffs. As a result,

Br ookhaven concl udes that when supplies of installed capacity
exceed the demand for installed capacity by even a nodest
anount, sone generators will be unable to sell their installed
capacity at any price, which will force installed capacity
suppliers to reduce their prices dowmn to the very | ow margi na
cost of providing installed capacity. According to Brookhaven,
these prices will be far bel ow those forecasted by LI PA

Br ookhaven clains that the price of installed capacity
has fallen in this manner in other markets. For exanple, the
Applicant states that the NYI SO di vides New York State into
three zones for the supply of installed capacity: New York
City, Long Island, and the Rest of the State (ROS); that the
anount of installed capacity available in ROS exceeds the denmand
for installed capacity; and that, as a result, prices for
installed capacity in ROS are a fraction of the |levels predicted
by LI PA.

Br ookhaven notes that the prices of installed capacity
in ROS during the Sunmer Capability period of 2001, which were
determ ned in accordance with the NYISOs old installed capacity
(1 CAP) rules, varied between $2.25 and $2. 95 per kWnonth and
the prices in ROS for the nonths of February through March 2002,
vari ed between $0.39 and $0.29 per kW nonth.

If prices for installed capacity on Long Island fal
to an average price of $1.30 per kWnonth as a result of the
construction of new generating capacity now proposed for
Long Island and surroundi ng areas, the Applicant maintains that
t he maxi mum amount of LIPA' s injury as a result of any bottling
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of installed capacity by the Project would be between
$6.6 mllion and $8.3 million, even if all of LIPA s other
assunpti ons were accepted.

The main issue raised by LIPA s exception is whether
there will be sufficient excess capacity west of the Hol brook
Interface to drive down the cost of purchasing excess capacity
fromthe historic values to those conparable to the ROS. LIPA
clainms that projected capacity will exceed the |oad by only
31 MW which it asserts is an extrenely small reserve margin.
However, LIPA ignores the fact that its |ocational requirenent
is only 93% of its load. Consequently, it need only 3780 MW of
install ed capacity to neet NYI SO requirenents. This would
create an excess of 285 MWin the installed capacity nmarket,
whi ch when added to the 31 MWresults in a 316 MW surpl us.

We agree with the Applicant that the margi nal cost of
selling installed capacity fromexisting generators is | ow since
t he physical operation of those facilities is not necessitated

by the sale of such capacity. In addition, since the market for
installed capacity is dictated by NYI SO requirenents, we agree
that once those requirenents are net, sonme generators will be

unable to sell their installed capacity at any price. As a
result, even a nodest excess of installed capacity can force the
price down to the margi nal cost of providing such service.
Excess installed capacity west of Hol brook of 316 MW shoul d be
sufficient to drive the price down. Consequently, we accept the
Applicant's position.

c. Mtigation Available to LIPA
The exam ners found that LIPA failed to take into

consideration mtigation of its clained damages by selling
install ed capacity into New Engl and over the new 330 MWV
submarine cable. According to the exam ners, LIPA nay use this
cable to make sales of installed capacity into New Engl and even
when the cable is fully | oaded with energy deliveries from New
England to Long Island. The exam ners accepted Brookhaven's
explanation that, to the extent LIPA has covered all of its
install ed capacity needs fromother sources, it may be able to
treat its inmports from New Engl and over this cable as an
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interruptible resource and thereby qualify to sell as nmuch as
660 MW of installed capacity into New England. At an average
price of $1.00 per kWnonth, this would produce an additi onal
$6.6 million in revenues to LI PA.

LIPA clains that sales to nmitigate danages do not
address the bottling problens that woul d be caused by the
Project, and the exam ners' finding is speculative in nature and
unacconpani ed by any study or analysis as to the feasibility or
econom cs of such sales. Next, LIPA asserts it is under no
obligation to mtigate the effects of the externality costs
i nposed upon it by the Project. Lastly, LIPAfinds it
i nconsi stent that the exam ners deducted the capacity of the
underwat er cable fromLIPA s estimate of bottled capacity and
then rely on the cable's firmtransfer capability as a neans for
LIPA to sell capacity bottled east of Hol brook into New Engl and.

Br ookhaven responds that the fundanental problemwth
LIPA's claimthat the exam ners erred because their finding is
not supported by any study or analysis of any kind is that LIPA
is the party seeking to denonstrate that it will incur
additional costs as a result of the alleged bottling of
install ed capacity, and in such circunstances, the burden of
proof that there are no other comercially feasible markets for
LIPA's bottled installed capacity nust fall on LIPA al one.

Concerning LIPA's claimthat it is under no obligation
to mtigate damages caused by the Project, Brookhaven points out
that the Public Service Comm ssion (PSC) requires utilities to
prudently mtigate any stranded costs resulting fromthe
transition fromregulation to conpetition. For exanple, inits
Order Cdarifying April 1998 Excess Capacity Filing Requirenent
i ssued Septenber 4, 1997 in Case 93-G 0932, the Public Service
Conmi ssion held that:

[ T] he prior order requires [Local Distribution
Conpani es] to aggressively mtigate capacity
costs which m ght otherw se be stranded

t hrough such actions as a sale of that
capacity in the secondary market, use of that
capacity to offset capacity needs from ot her
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custoners, off-system sales, and ot her options
whi ch may be available to the LDCs.

Wth respect to LIPA's claimthat the exam ners erred
because it is not possible both to deduct the capacity of the
cable fromLIPA' s estimate of bottled capacity and then to rely
on the cable's firmtransfer capability as a neans for LIPAto
sel|l capacity bottled east of Hol brook into New Engl and,

Br ookhaven woul d agree if LIPA intended to subtract fromits

cal cul ati ons of energy and capacity bottled by the Hol brook
Interface the full 660 MWsw ng of the cable from 330 MW of
inmports to 330 MW of exports. However, the Applicant notes that
this adjustnment would elimnate any bottling of capacity across
t he Hol brook Interface whatsoever for the reasons noted above.
Thus, Brookhaven surm ses that what LIPAis referring tois only
the 330 MWinport capacity of the cable. In such circunstances,
Br ookhaven expl ains the exam ners are plainly correct, since
even after inports across the cable are stopped, that facility
has an additional 330 MW of export capacity which LIPA can and
must use to mtigate any stranded costs it would ot herw se

i ncur.

O her than the general assertion that LIPA will have
an opportunity to sell sone of its excess capacity | ocated east
of Hol brook into the New Engl and market via the new cable, the
exam ners made no specific findings regarding the quantity or
the per unit price of capacity. This general assertion is
consistent with the creation of a conpetitive market for such

%2 Case 93-G 0932, Proceeding on Motion of Conmi ssion to Address
| ssues Associated Wth the Restructuring of the Energing
Conpetitive Natural Gas Market, Order Carifying April 1998
Excess Capacity Filing Requirenment, (issued Septenber 4,
1997), pp. 2-3. As recently as March 21, 2002, the PSC has
reaffirmed its commtnment to this requirenent. Case
00- M 0504, Proceeding on Mdtion of the Comm ssion Regardi ng
Provider of Last Resort Responsibilities - Oder Establishing
Paraneters for Lost Recovery and Increnental Cost Studies,

(1 ssued March 21, 2002), p. 23. ("[We reaffirmour statenent
that the utilities have an obligation to productively manage
and reasonably mtigate their costs.")
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power and does not require a specific estinmate of prices to
support it. In light of the PSC s position that it expects
utilities to prudently mtigate any stranded costs resulting
fromthe transition fromregulation to conpetition, it is
reasonabl e to conclude that LIPA, although not a private
utility, would take advantage of its opportunities to mtigate
its stranded costs. As a participant in the conpetitive nmarkets
in New York and, regionally, the Northeast, it is reasonable to
expect that LIPA would offer its excess capacity for sale in the
New Engl and mar ket .

Finally, the exam ners also correctly recogni zed that,
under current NYISO rules, transm ssion capacity is not counted
as |CAP. LIPA s inclusion of the proposed 330 MV cabl e between
Long Island and New Engl and as a | ocational | CAP resource,
therefore incorrectly inflates its estimte of the anount of
bottled ICAP. This issue is not to be confused with whether or
not LIPA can sell |CAP over the sanme cable to New Engl and.

Mar ket partici pants can and do sell |1 CAP | ocated in one control
area to custoners in a second control area. However, these

sal es are made using physical generating capacity and are not
considered to be a substitute for |ocational requirenents for

| CAP. So while LIPA under current rules can not purchase | CAP
from New Engl and and count that toward its 93% I ocati ona

requi renent, LIPA would, under current market structures, be
able to offer its physical generating capacity for sale to
custoners in New England via transm ssion interconnections

bet ween New York and New Engl and.

2. Loss of Operating Reserve Revenues
Wth respect to LIPA's $5.7 million estimted | oss of

sales in the operating reserve market, the exam ners concl uded
that the loss is tied to LIPA's inability to access the
transm ssi on system because it expects to be outbid by the
Applicant. Also, the exam ners stated that LIPA ignored
anti ci pated changes, such as increased conpetition from ot her
providers, in the operating reserves market that could reduce
LI PA's sales even if the Project were not built.
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Operating reserves consi st of generating capacity that
is held ready to provide energy either inmediately upon notice,
or within 10 or 30 m nutes of notice (depending on the
characteristics of the plant), to substitute for the unexpected
| oss of a generator that is providing energy, or to neet an
unexpected increase in electric demand. Adequate operating
reserves are critical to maintaining the reliability of electric
servi ce.

The NYI SO operates a narket for operating reserves
consisting of the three different services, which are
i ndividually selected for each hour of every day. Spinning
reserves consists of the unl oaded portion of a generator that
ot herwi se has been selected and is on-line to provide energy
into the market. The 10- and 30-m nute non-synchroni zed
reserves are provided fromgenerating units that are capabl e of
start-up and synchroni zation with the electric grid within 10-
or 30-m nutes, respectively, after receiving an instruction from
the NYI SO The 10- and 30-m nute non-synchroni zed operating
reserves requirenents are typically nmet by conbustion turbines
that are capable of ignition and loading to the grid within the
appl i cabl e timefranes.

LI PA observes that the NYI SO sel ects individual units
for 10- or 30-m nute non-synchroni zed reserves for each hour and
makes a paynent for the availability, not for the output, based
on the bid of the last unit selected for that hour. LIPA
expl ai ns that the energy nust be capable of reaching the
remai nder of the New York Control Area, when the NYI SO calls
upon that unit to generate energy; if the energy cannot be
delivered when the unit is called upon, the unit cannot be
eligible for selection in the day ahead operating reserve
market. If the Project is chosen in the day ahead narket to
generate energy and uses the last increnment of transfer
capability across the Hol brook Interface, LIPA notes, the NYI SO
woul d then be precluded from sel ecting any additional generation
| ocat ed east of Hol brook to act as operating reserves because
LI PA"s output cannot be delivered across the interface. Thus,

LI PA argues that the key issue is whether the unit is available

- 64-



CASE 00- F- 0566

to be called upon by the NYISO, and it is not a question of
being "outbid."

Br ookhaven responds that the Federal Energy Regul atory
Comm ssion (FERC) has already issued an order requiring the
NYI SO t o devel op procedures that will all ow head-to-head
conpetition for available transm ssion capacity between
suppliers of energy and suppliers of operating reserves:

[ W] do not understand why procedures cannot

be devel oped to permt the SO to procure

ancillary services fromwestern suppliers,

even during constraints, if it would lead to

overall lower costs of energy and ancillary

services, as several commenters suggest .

Accordingly, we shall direct the NYISOto

devel op procedures to maxim ze access to

western suppliers of 10 minute reserves.

I n such circunstances, Brookhaven notes that the
requi red changes to the NYISO s tariffs permtting such
conpetition are likely to be in effect by the tinme the Project
becomes operational in Cctober of 2004. Thus, Brookhaven
concludes that the exam ners were correct in stating that LIPA s
| oss of revenues may result fromit being outbid.

Wth respect to the question of whether LIPA would
continue to earn the sane |evel of revenues from operating
reserves if the Project were not constructed, LIPArelies onits
hi storically-substantial position in the New York operating
reserve market. For the 12-nonth period ending in Cctober 2001,
LI PA earned $25.8 nmillion in revenues fromselling operating
reserves to the NYI SO, 42% of which was obtained fromunits east
of the Hol brook interface. LIPA determned that, if the Project
operates, only 360 MV of the approximtely 530 MV of capacity
| ocated at Holtsville would be capabl e of selection as operating
reserves. The associ ated revenue |loss of $5.7 mllion, LIPA
clainms, is conservative because it does not include the effect
on market price of elimnating the LIPA-controlled capacity from

¥ New York | ndependent System Operator, Inc., 91 FERC 161, 218 at
p. 61, 799-800 (2000)(footnote omtted), order on rehearing,
97 FERC {61, 155 (2001).
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the operating reserve markets, nor the NYI SO conputed profit
uplift costs associated with operating reserves.

LI PA deens it speculative to assune that the addition
of other units on Long Island actually will reduce the revenues
to be earned by LIPA. Instead, it enphasizes that the Project
itself does not add non-synchroni zed operating reserve capacity,
nor is there evidence about the price at which LIPA currently
bids its operating reserve into the market. Thus, LIPA contends
t he Reconmended Deci sion coul d make no findi ng whet her ot her
generation will be able to underbid LI PA

Br ookhaven responds that LIPA s reliance on historic
data ignores future changes. The Applicant notes that
approxi mately 388 MW of existing generating resources |ocated
east of Hol brook are attributable to two Port Jefferson Steam
Tur bi nes, which would |ose their "nmust run" status because
LI PA's own study indicates that the Port Jefferson Steam
Tur bi nes woul d becone uneconom cal to operate once the Project
is online. Thus, Brookhaven reasons 388 MW of transm ssion
capacity across the Hol brook Interface would be freed up.
| nasmuch as LIPA adnmits that with the Project operating, it wll
be able to sell 360 MWof the 530 MNVtotal capacity of the
Holtsvill e gas turbines on which its $5.7 mllion |oss of
operating revenues is based, Brookhaven continues, only an
additional 170 MW of capacity over the Hol brook Interface would
be required to avoid this revenue loss in its entirety.

According to the Applicant, LIPA s alleged |oss of
operating reserves revenues would not occur, if even one of the
Port Jefferson units, which has a capacity of approximtely 190
MAN were forced into retirenment. Alternatively, Brookhaven
clainms, LIPA can avoid this loss by sinply using the new
submarine cable to New England to export the output of the Port
Jefferson units if they can be economcally operated to supply
energy. Finally, Brookhaven challenges LIPA s assertion that
the Project adds nothing to the capacity available to provide
non- synchroni zed operating reserves. The Applicant points out
that the Project includes 40 MV of "steam augnentation” which
can be sold as spinning reserves.
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We find LIPA s argunents unpersuasive because it
relies strictly on historic facts and does not consi der
significant future changes. For exanple, the NYI SO is under
order to devel op procedures that will allow conpetition for
avai |l abl e transm ssion capacity between supplies of energy and
operating reserves. LIPA also ignores the likely inpacts of the
Project on the nust-run status and econom cs of operating the
Port Jefferson units, the opening of narkets via the submarine
cable to New Engl and, and increase conpetition from other
providers as noted by the DPS Staff and reflected in the
Reconmended Deci sion. Consequently, we affirmthe exam ners
concl usi on.

3. Transm ssion System Upgrade Costs

To mtigate the alleged bottling effect, LIPA contends

transm ssi on system upgrades costing an estinmated $183.4 nillion
woul d be necessary. The $183.4 nmillion cost figure is a
"planning |l evel" cost estimate. |f these upgrades were

constructed, LIPA notes, all resources east of the Hol brook
I nterface, including the 580 MV Project, could be fully
di spat chabl e at near-peak (i.e., 90% of peak) and peak system
conditions in 2005. |If LIPA were required to invest in the
upgrades, it estimates that they would cost it $39 mllion
annual ly (equivalent to an approxinmately 1.6% increase in retai
rates).

The exam ners agreed that the addition of the upgrades
woul d al l eviate the constrains across the Hol brook Interface,
but maintained that it would be counter-productive to adopt
LI PA"s proposal, which would allow existing nore expensive and
nore polluting facilities to continue to operate.

The exam ners al so rejected the Applicant's argunent
that transportation of its power would be subject to the NYI SO s
Open Access Transmission Tariff, which is under the jurisdiction
of FERC, and, as such, FERC has exclusive jurisdiction over
t hose rates. Brookhaven viewed LIPA s inclusion of these costs
as an interference with FERC s excl usive jurisdiction under the
Federal Power Act (FPA) because LIPA clains that construction of
the Project, under the NYISO s present rules, would result in
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whol esal e charges for electricity that LIPA alleges are not just
and reasonable and would result in injury to retail customers on
Long Island. The Recommended Deci sion set forth a nunber of
cases that the Applicant presented in support of its position.

In its brief on exceptions, Brookhaven agrees that, as
a general rule, there is no conflict between our exclusive
jurisdiction over generation siting and the FERC s excl usive
jurisdiction over whol esal e sal es and transm ssion services, but
the Applicant clainms this general rule does not apply in this
case for the sinple reason that LIPA has deliberately placed the
provi sions of the NYI SO s FERC-approved tariffs at issue in this
proceedi ng. According to Brookhaven, the essence of LIPA s
claimis that these FERC-approved tariff provisions are now and
are likely to remain unjust and unreasonabl e, and consequently,
that we should deny certification of the Project to protect
consuners on Long Island fromthese unreasonable tariff
provi sions. The Applicant argues that, we have broad discretion
to protect the public interest, but that authority does not
extend to entertaining LIPA" s collateral attack on FERC s
determ nation of just and reasonable tariff provisions for the
NYI SO.

LI PA argues that the very essence of our "public
interest” responsibility under Section 168(2)(e) of the Public
Service Lawis to weigh all of the socioeconom ¢ and ot her costs
of the Project, including the costs of externalities, against
its benefits. According to LIPA, Brookhaven proffers no | ogical
expl anation as to why the soci oecononm ¢ costs and negative
conpetitive inpacts of the Project cannot be considered by us.

LI PA contends that there is no Supremacy C ause
preenption i ssue presented because that can arise only when a
state and federal agency (or legislature) seek to regulate the
sane area. Here, LIPA notes, our "public interest" authority to
approve or di sapprove proposed generating facilities does not
conflict wwth FERC s authority in any way since the FPA
specifically excludes the regulation of electric generating
facilities (which includes the certification thereof) from
FERC s jurisdiction. 16 U S.C 8824(b)(1).
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We note that issues with respect to specific FERC
tariff provisions are for FERC to resolve. W agree, however,
with the exam ners and LI PA that our consideration of the
soci oeconom ¢ inpacts of a newtransmssion line in this case
does not conflict with FERC s jurisdiction. Having said that,
we agree with the examners that it would be counter-productive
to handi cap devel opers of generating facilities by considering
the costs of new transm ssion systens in deciding whether to
grant them Certificates. The fact that transm ssion upgrades
could be built to advantage existing generators that are |ess
efficient, nore expensive, and nore polluting is not a
per suasi ve consi deration in deciding whether a new, state-of-
the-art generating facility should be certificated. LIPA as a
public authority, may wish to explore upgrades in its
transm ssi on systemas a separate matter.

In sum LIPA s argunents are founded upon the
expectation that Brookhaven would be a highly-efficient
generator that will successfully conpete in the marketplace for
electricity supply. The fact that LIPA or other generation
owners may need to undertake measures to increase their
conpetitiveness is a function of the marketplace that is
expected to provide | ower-cost and |l ess-polluting electricity to
consuners on Long Isl and.

C. Public Interest

Wil e the exam ners noted that the public interest is
affected by many factors, in this section they concentrated on
t he expected production cost savings and the inpact those
savi ngs woul d have on whol esale electric prices. The exam ners
presented a description of the differences anong the Applicant's
estimated $61 mllion production cost savings, DPS Staff's
$51 mllion projected savings, and LIPA's $27 mllion. The
exam ners concluded that, even if LIPA's estinmate is adopted,
the $27 million in savings would be in the public interest, and
that the savings would ultimately be reflected in rates.
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1. Projected Production Cost Savings

I n Brookhaven's application, it estimated annual
production cost savings of $150 nmillion based on General
Electric's Multi-Area Production Sinulation (MAPS) nodel .
During the course of the proceeding, the Applicant revised its
MAPS anal ysis to reflect updated conditions such as the
installation of ten 44 MNV"fast track"” conbustion turbine
generators on Long Island, and to correct errors such as a heat
rate of 6,900 BTU kW instead of the 8,000 BTU kW originally
reflected in the study. Brookhaven's updated anal ysis shows an
annual production cost savings of $61 million. ™

MAPS is a pl anni ng nodel designed to dispatch
generating units in a manner reasonably representing the
di spatch of units by the NYISO i.e., based upon mnim zing
total bid costs while neeting all reliability requirenents and
accounting for inpacts such as transm ssion constraints. The
MAPS anal ysis is based upon estimates of the operating costs of
the units (for the nost part these are avoi dable fuel and
vari abl e operation and mai ntenance costs) and sinul ates entering
bi ds based upon their avoi dabl e operating costs consistent with
the incentives provided by the NYI SO coordi nated energy narket.

LIPA ran its own MAPS anal ysis, which showed an
approxi mately $27 nillion annual savings.'™ That analysis
differed from Brookhaven's in several respects. LIPA included a
260 MW conbi ned-cycl e pl ant (KeySpan Spagnoli Road Energy
Center), nodeled Port Jefferson Units 3 and 4 and Nort hport
Unit 1 to burn gas year round, operated Port Jefferson Unit 3 as
a "must run" facility, and did not reduce the heat rate of the
Project. DPS Staff also ran a MAPS analysis identical to LIPA
in all respects except one - it did not include the Spagnol

13 Br ookhaven's MAPS anal ysis al so predicts annual reductions in
em ssions of 1,283 tons of NG  and 678 tons of SO, on Long
| sl and.

LI PA's MAPS anal ysis al so predicts annual reductions in

em ssions of 502 tons of NGO, and 564 tons of SO, on Long
| sl and.
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Road unit. DPS Staff analysis showed that the Project would
produce savings of $51 nillion annually.®

Based on the anal yses presented, it is apparent that
the inclusion of the Spagnoli Road facility is responsible for
$24 million of the difference between Brookhaven's and LIPA's
esti mates of annual cost savings. The burning of gas year-round
at Port Jefferson Units 3 and 4 and Northport Unit 1, the "nust
run" status of a unit at Port Jefferson, and the higher heat
rate attributed to the Project account for the renaining
$10 million difference. Each assunption will be discussed
bel ow.

On January 28, 2002, KeySpan Energy Devel opnent
Corporation filed an application for the certification of the
Spagnol i Road unit, seeking authority to construct and operate a
260 MW generating plant on Long Island. LIPA included the
Spagnoli Road plant in its MAPS analysis to reflect the nost
accurate representation of systemconditions for the year
nodel ed to estimate energy cost savings. The exam ners assuned
for the sake of argunent that the Spagnoli Road unit shoul d be
consi dered and concluded that LIPA s estimate of a $27 million
annual savings in production costs would be in the public
i nterest.

Br ookhaven takes exception with the inclusion of the
Spagnoli Road unit in the conputation of production cost
savings. Wthout it, there would be an additional $24 mllion
i n annual savings. Brookhaven notes that it and DPS Staff
entered into a stipulation addressing this issue on Decenber 1
2000, which provided that Brookhaven would include in its base
case all facilities with pending Article X applications prior to
the date that Brookhaven filed its application. Inasnmuch as
KeySpan's Article X application for the Spagnoli Road Facility
was not filed until January 28, 2002, over seven nonths after
t he June 25, 2001 date of Brookhaven's own Article X application

¥pPS Staff's MAPS anal ysis al so predicts annual reductions in
em ssions of 796 tons of NO, and 805 tons of SO, on Long
| sl and.
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filing, the Applicant would not consider this unit's inpact.
According to the Applicant, if we were to accept LIPA s
suggestion that the Spagnoli Road facility should be included in
t he base case, then we would create problens for all future
Article X filings because either facility would have a | esser
inmpact if the other were considered as part of the base case
than if it were excluded.

| ndeed, if we were to accept LIPA s clains, Brookhaven
suggests that it could well result in the rejection of al
conpeting applications on the ground that each proposed project
woul d produce little or no additional energy cost savings
assum ng all of the other proposed projects also on the draw ng
board nove forward. The Applicant requests that we not erect
such a "Catch 22" obstacle to needed new i nvestnment in
generation in New York State.

We disagree with the Applicant that inclusion of the
i npacts of subsequently filed applications will create an
obstacle to investnment in new generation. W recognize that
either facility nmay have a | esser inpact if the other were
considered as part of the base case than if it were excl uded,
but we will rely on the market forces in a conpetitive
environnment to ultimtely determ ne which unit should be built.
Qur obligation is to ensure that each application neets the
requi renments of PSL 8168, which states in part that "the
construction and operation of the facility is in the public
interest. "

In the instant case, Brookhaven clains that the public
i nterest standard shoul d consider the projected production cost
savings. W believe that any such projection should, as
accurately as possible, assess future conditions. No doubt, if
t he KeySpan unit is approved, it would have a |large inpact on
the projected savings. Since the record has been devel oped on
this subject, in accordance with procedures set forth by the
exam ners, we will consider the potential inpacts of the

B3PSl §168(2) (e).
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Spagnoli Road Unit in our overall assessnment of the public
i nterest.

As far as the renmaining $10 mllion difference in
proj ect savings is concerned, we note that there is no breakdown
of the costs anong the various adjustnents. First, LIPA assunes
that various generating units would operate on gas year-round
because the cost of gas is currently cheaper than oil.

Br ookhaven notes that this assunption is not supported by
hi storic generation patterns. Therefore, the Applicant rejects
LI PA" s assunpti on.

Second, Brookhaven clains that the "nust run" status
of Port Jefferson Unit 3 is questionable. Brookhaven argues
that the Project would supply the necessary |eading and | aggi ng
reactive voltage support for eastern Long Island and that LIPA s
own MAPS study indicates that the two Port Jefferson Steam
Tur bi nes (which have a capacity of 388 MA woul d becone
unecononmical to operate once the Project is online. LIPA
responds that its contract with KeySpan Generation that applies
to these units does not provide for retirenments except in the
case of a major failure of a unit that the parties agree should
not be repaired. LIPA adds that Brookhaven's reliance on MAPS
runs is msplaced because the MAPS anal yses relate to the energy
mar ket s and ignore the econom c value that LIPA controlled units
have in the installed capacity and ancillary services markets.

Third, Brookhaven corrected its original MAPS run,
whi ch used an 8,000 BTU kWh heat rate as a sinplifying
assunption that LIPA adopted in its runs. The correct val ue,
the Applicant states, is 6,900 BTU kW.

In the absence of a value assigned to each of these
adjustnment, we will adopt, for the sake of argunent, the
exam ner's assunption that the $10 m|lion adjustment is valid.
Even accepting these adjustnents, the Project would at | east
produce $27 million in production cost savings. Such savings
are likely to translate into | ower bids in the conpetitive
mar ket, and, in turn, |ower rates for consuners. Accordingly,
we find that the production cost savings resulting fromthe
Project would be in the public interest.
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2. Inpact on Wolesale Electric Prices
In the Recormended Deci sion the exaniners refused to

adopt LIPA' s proposal that only 10%or $2.7 mllion of the
production cost savings would flow through to custoners.

In its brief on exceptions, LIPA cites three reasons
supporting its position. First, LIPA believes Brookhaven woul d
be able to enploy a "bidding strategy” in the bid-based energy
mar ket and capture for itself nost of the production cost
differential between its unit and the next nobst expensive unit
on Long Island. LIPA repeats its claimthat the Applicant woul d
not flow through the full $27 million in production cost savings
predicted by its MAPS anal ysis. According to LIPA NMAPS
anal yses assune that generators bid their generation into the
energy market at cost, but LIPA enphasizes that Brookhaven is
not required to bid its generation into the energy narket at
cost, and that a profit-seeking devel oper will use the
conpetitive markets to nmaxim ze returns. To the extent that
Br ookhaven bi ds above its costs, but | ow enough to be dispatched
by the NYI SO LIPA reasons, the Applicant can maximze its
revenues and maintain its |level of output. LIPA assunes this
bi ddi ng strategy would elimnate nost of the inpact on market
prices fromthe Project and consunmers would realize only
$2.7 mllion of the annual savings.

Br ookhaven observes that LIPA offered no analysis to
support its assunption that it would retain 90% of the savings
and LI PA did not set forth an analysis or study denonstrating
that the market conditions underlying DPS Staff's proffered
nodel was invalid. Instead, LIPA clains that DPS Staff relied
on an analysis prepared in 1996 before the conmencenent of the
NYI SO operati ons and before LIPA was established. DPS Staff
observes that, if a generator bids nore than its production
cost, it will still only be paid the market price, unless its
bi d exceeds the market price - in which case it would not be
sel ected and would forgo a profitable sale. DPS Staff concl udes
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that the generator's best strategy is generally to bid its
production costs and rely on the NYI SO to dispatch it.®
On this issue, the exam ners found:

VWhile there is sone truth to LIPA's first claim
that not all of the savings would i medi ately
fl ow through to the power purchasers, the
savings are available and ultimtely would be
reflected in rates. The reasoning behind this
conclusion is the straightforward econom c
theory that supply and demand will cone into
bal ance when the market price reflects the

ri sks and rewards of production and use of the
goods (electricity in this case). |If the ratio
of price to production cost is too high, the
market will attract nore producers which wll
exert downward pressure on the price. In fact,
this is already happeni ng; Brookhaven is
seeking to enter the market.

We adopt the exam ners' findings.

Second, LIPA asserts that the existence of its
contractual "hedges" (principally the Power Supply Agreenent
wi th KeySpan Generation and certain Transm ssion Congestion
Contracts), would limt the benefit to its custonmers to
approximately $2 mllion of the MAPS-indicated $27 mllion
savings. LIPA notes that DPS Staff agreed that in the "short
run,” LIPA s hedgi ng arrangenents nean that the cost savings
projected by the MAPS analysis will not be passed through to
Long I sl and consumers, but LIPA states that the Power Supply
Contract does not termnate until 2013, and its ownership of the
Nine Mle Point Two nuclear facility, and other of LIPA s
bilateral contracts are long termin nature.

Br ookhaven di sagrees with LIPA's claimthat consuners
are precluded by its existing supply arrangenments from achi evi ng

¥ A nore conpl ete discussion of these incentives, DPS Staff
states, can be found in the testinony of Professor
Wl liam Hogan in the NYISO filing before the FERC, Docket Nos.
ER 97-1523-000, QA97-470-000, and ER97-4234-00, January 31,
1997.

¥ Recomended Deci si on, pp. 84-85.
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t he savi ngs produced by the Project. The Applicant points to
LI PA"s brief on exceptions where it states:

Further, as of February 1, 2002, virtually al
of LIPA's 1.1 mllion custoners may choose to
receive their electric comodity from
conpetitive providers.

I n such circunstances, Brookhaven reasons, LIPA s own
el ectricity purchasing and/ or hedgi ng arrangenents cannot
possi bly prevent LIPA's retail custoners fromlowering their
aggregate energy costs.

The exam ners found that LIPA should not be allowed to
invoke its own electricity supply arrangenents with other,
hi gher priced supplies as a reason to reject the Project:

| f such a practice were uniformy applied, the

near nonopoly position of KeySpan Generation on

Long Island would be left intact and the

benefits to the consunmer of |ower production

costs and an i nproved environnment woul d be
needl essly del ayed. **

Here again, we adopt the exam ners' findings.

Third, LIPA clains that the Applicant in
Section 12.4.3 of its application reduced its own MAPS-i ndi cated
savings figure by 80%in order to accurately assess the
"econom c inpact” of the Project's energy cost savings.

We observe that this assunption in the application is
foll owed by a parenthetical explanation that in this particular
conputation no credit is taken for the reductions in the price
of bilateral contracts. Consequently, we cannot concl ude that
only 20% of the benefit would be realized by consuners as LIPA
suggest s.

In sum we find that the Project would result in
substantial savings to consuners as a result of its entry into
the conpetitive market for electricity and, as such, that the
Project would be in the public interest, considering its

149 | PA Brief on Exceptions at 3 (footnote omtted).

' Recormended Deci sion, p. 85.
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envi ronnment al i npacts, which would be mnimzed and slight, and
its benefits to the environnent through reduced air pollution.

3. Consistency with State Energy Pl an
According to the exam ners, consuners woul d benefit

fromthe Project's | ower production cost and | ower eni ssions,
whi ch the exam ners found consistent with the goals of the State
Energy Pl an.

LI PA di sagrees, pointing out that the State Energy
Pl an provides for "encouraging nore efficient and reliable
energy systens enphasi zing | onger termcomrtnents to i nproving
systeminfrastructure" (enphasis added) and establishes as an
"Energy Policy Strategy"” in pronoting conpetition the follow ng:

"Support and foster the devel opnent, mai ntenance, and

i nprovenent of an adequate energy supply infrastructure

t hroughout the State to ensure uninterrupted supplies of energy
are delivered to New York consuners . . ." (enphasis added).
LI PA asserts that in light of the Project's significant bottling
effect, and the | ack of any proposal by Brookhaven to mtigate
that inpact, the Project is not consistent with the objective
and strategy of the State Energy Plan quoted above.

Accordi ng to Brookhaven, LIPA' s concerns about the
transm ssion constraints have al ready been addressed by FERC,
whi ch has deci ded that new rmarket entrants are not required to
shoul der these burdens. Furthernore, the Applicant notes that
state regulation in this field is preenpted by FERC s excl usive
jurisdiction under the FPA over rates for whol esal e transm ssion
service. ®

Next, Brookhaven observes that LIPA ignores the
exam ners' recomrendati on that Brookhaven's notion for a
declaratory ruling that the Project has been sel ected pursuant
to an approved procurenment process be granted. The Applicant
mai ntai ns that a denonstration of a facility's consistency with

“?See State Energy Plan, pp. 1-13, 1-14.

“8See, e.g., Nantahal a Power and Light Co. v. Thornburg,
476 U.S. 953, 966 (1986).
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the State Energy Plan is not required where a project has been

sel ected pursuant to an approved procurenment process (PSL

8168(2)(a)). Since no party, including LIPA opposed that

notion or the reconmendation with respect to the notion,

Br ookhaven clains, LIPA' s exception |acks any |egal foundation.
Al t hough we recognize that the Project's operation may

cause the KeySpan units east of Hol brook not to run, we

attribute this to conmpetition, and not to "bottling" at the

Hol brook Interface. W believe that the Project would increase

conpetition by reduci ng KeySpan's nonopolistic hold on the

whol esal e generation market on Long Island. Because the

i ntroduction of conpetition and reductions in energy generation

costs and air em ssions are goals of the State Energy Plan, we

find that the Project is consistent with the State Energy Pl an.

4. Destructive Conpetition

The exam ners expressed the opinion that construction
and operation of the Project would not lead to destructive
conpetition. Instead, they concluded that the Project would
| essen the near-nonopoly position of KeySpan Generation on Long
| sl and and provide consuners with the conpetitive benefits of
| ower production costs and an inproved environnent.

LI PA excepts, explaining that the Project would be
sited in a location such that its operation will cause a
transm ssion constraint. According to LIPA the Project would
prevent conpetitor's generation from being useable to neet
install ed capacity and operational needs of the New York City
Control Area, which cannot be characterized as "pronoting
conpetition” in the public interest. 1In addition, LIPA points
out that two key objectives of conpetition in the whol esal e
electricity markets are to increase the supply of capacity and
energy resources and to lower electricity costs to consuners.
In this case, LIPA clains, the Project, due to its bottling
effect on LIPA s resources, would effectively renove an
equi val ent anount of installed capacity and at | east 200 MW of
operating reserves fromthe market.

As to the second objective of |Iowering electricity
costs to consumers, LIPA, as set forth above, clains that the
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Project's actual effect would be to significantly increase

el ectricity costs to Long Island consuners. For these reasons,
LI PA states that the Project, as proposed, would not foster and
pronote conpetition in the public interest.

Mor eover, LIPA believes the exam ners erred by
focusi ng on reduci ng the near-nonopoly position of KeySpan
Ceneration on Long Island. LIPA argues this was an error
because LIPA, a nonprofit, New York State governnmental entity,
controls the KeySpan units for market purposes pursuant to
| ong-termcontracts. And the contracts thensel ves, LIPA notes,
have been tw ce determned by FERC to be in the public interest,
and have al so been approved by the PSC.

Br ookhaven responds that LIPA has nerely repeated its
clainms that the Project would inpose costs on LIPA and its

custoners by bottling $47.6 million in installed capacity and
that LIPA's consuners will actually realize only a snal
fraction of the expected production cost savings. |n addition,

Br ookhaven explains even if FERC has held LI PA s power supply
agreenent with KeySpan to be in the public interest, FERC has
never endorsed LIPA's efforts to invoke that power supply
agreenent as a justification for precluding entry by new
conpetitors |i ke Brookhaven into a highly concentrated market.
Mor eover, the Applicant continues, FERC s approval of that
restructuring arrangenent does not preenpt or limt in any way
the authority of the State of New York to pronpte conpetition
and new entry into all markets for generation services in the
St at e.

We have addressed and rejected LIPA s argunents with
respect to the bottling effect and the inpacts on the cost of
electricity for Long Island consunmers. Qur findings do not
support LIPA s claimthat construction and operation of the
Project would lead to destructive conpetition. In addition, we
cannot conclude that LIPA s position as a nonprofit entity, or
its long-termcontracts with KeySpan, should be held agai nst
Brookhaven in its pursuit of a Certificate for this Project.

Br ookhaven, as a new entrant into the power market on Long
| sl and, woul d reduce market concentration in that market, thus
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i nprove conpetition. The Project would also result in
production cost savings which, as already discussed, would
benefit consunmers in the formof |ower rates.

5. Air Quality Inprovenent

As described below in Section V (A, the proposed
facility would neet all applicable air quality standards under
federal and state clean air statutes and regul ations. That
finding is predicated upon the Applicant obtaining em ssion
reduction credits for em ssions of nitrogen oxides (Nox) at the
rate of 1.15 to one. That is, for every one hundred tons of Noy
that will be emtted by the facility, em ssion reductions
equal ing 115 tons nust be obtained. |In fact, the Applicant has
secured the required em ssion reduction credits (ERCs) in the
anount of 148.9 tons.* Mreover, LIPA's MAPS anal ysis, which
i ncor porated conservative values for the actual operation of the
Project, showed that net annual reductions of 502 tons of Nox and
564 tons of SO, would result if the plant were constructed and
operated in conformance with the DEC permts and this
Certificate. Accordingly, we may conclude that the facility is
in the public interest as well|l because it would provide a net
i nprovenent to air quality.

V. OTHER REQUI RED FI NDI NGS NOT CONTESTED
A. A r Resources

Under PSL Article X, we nust nmake findings
specifically with regard to the inpact of construction and
operation of the Project on air resources. These findings are
based upon conpliance with the federal Cean Air Act and ECL
Article 19, as well as their respective inplenmenting
regul ati ons.

Br ookhaven's application addresses the Project's
i mpact on air quality, including the cunulative effect of air
em ssions fromexisting facilities and the potential for
significant deterioration in local air quality. No parties

144 Recommended Deci sion at 9.
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chal l enge the findings presented in the Recormended Deci sion
concerning the probabl e environnmental inpacts on air quality, or
that the facility would not emt any air pollutants in
contravention of applicable air em ssion control requirenents or
air quality standards.

B. Water Resources

Under PSL Article X, we nust nmake findings
specifically with regard to the inpact of construction and
operation of the Project on water resources. These findings are
based, in part, upon conpliance with the federal C ean Water Act
and ECL Article 17, as well as their respective inplenenting
regul ati ons.

Br ookhaven’ s application addresses the Project’s
potential inpacts on water resources, including potential

i npacts on the environnent, ecology, water quality, fish and
other marine life, and wildlife. Process water would be
supplied by the Suffol k County Water Authority. The Project has
been designed to allow the Yaphank Sewer Treatnment Plant to
accept the Project's process and sanitary wastewater.

Wth respect to stormwater, the Applicant seeks a
SPDES permt fromthe DEC. As expl ai ned above the DEC revi ewed
Br ookhaven’ s application for a SPDES permt, and subsequently
issued it.

No parties challenge the findings presented in the
Reconmended Deci si on concerning the probabl e environnent al
i npacts on water quality, and that the facility woul d not
di scharge any effluent in contravention of DEC standards.

C. Terrestrial Ecology and Earth Resources
The application materials consider the potenti al

envi ronnmental inpacts associated with the construction of the
proposed facility on plants and wildlife. Under PSL Article X
we mnmust nmake findings concerning the potential inpacts related
to the construction and operation of the proposed facility on
the environnment, ecology and wildlife. PSL Article X requires
consideration of the Project’s potential inpacts on agricultural
| ands, ecosystens, soils, geology, and seisnology. The probable
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environnmental inpacts to these resources are discussed in the

application and other related materials. No parties challenge
the findings presented in the Reconmended Deci si on concerning

t hese topic areas, and we, therefore, adopt the exam ners’

fi ndi ngs and concl usi ons.

VI. STATUTORY DETERM NATI ONS

We find and determ ne that:

1. On the basis of the findings and determ nations in
this decision and the declaratory ruling of the Public Service
Commi ssion in Cases 99- E-0084 and 99- E- 0089, the Project has
been sel ected pursuant to an approved procurenent process
PSL 8168(2)(a)(ii)].

2. Based upon the full record in this proceeding, the
nature of the probable environnmental inpacts, including
predi ctabl e adverse and beneficial inpacts, of the Project on
t he environnment and ecol ogy; public health and safety;
aest hetics, scenic, historic, and recreational values; forest
and parks; air and water quality; and fish and other marine life
and wildlife, will be as described in the exam ners' Recomended
Deci sion [PSL 8168(2)(b)].

3. For the reasons set forth in this decision and the
exam ners' Recomended Decision, the Project, if constructed and
operated in accordance with all the Certificate terns set forth
in this decision and the terns of permts issued by other
agencies, will mnimze adverse environnental inpacts,
considering the state of avail able technol ogy and the interest
of the state respecting aesthetics, preservation of historic
sites, forest and parks, fish and wildlife, viable agricultural
| ands, and ot her pertinent considerations [PSL 8168(2)(c)(i)].

4. For the reasons set forth in the exam ners
Reconmended Decision, the Project, if constructed and operated
in accordance with all the Certificate terns set forth in this

“>Cases 99-E-0084 and 99- E-0089, Petitions of Sithe Energies,
I nc. and Ramapo Energy Limted Partnership, Declaratory Ruling
Concer ni ng Approved Procurenent Process (issued August 25,
1999) .
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decision and the ternms of permts issued by other agencies, wll
be conpatible with public health and safety
[ PSL 8168(2)(c)(ii)].

5. For the reasons set forth in this decision and the
exam ners' Recomended Decision, the Project, if constructed and
operated in accordance with all the Certificate terns set forth
in this decision and the terns of permts issued by other

agencies, will not discharge any effluent in contravention of
DEC st andards; and, where no classification has been nmade of the
receiving waters, the Project will not discharge effluent unduly

injurious to fish and wildlife, the industrial devel opnent of
the state, or the public health and public enjoynent of the
receiving waters [PSL 8168(2)(c)(iii)].

6. For the reasons set forth in this decision and the
exam ners' Recomended Decision, the Project, if constructed and
operated in accordance with all the Certificate ternms set forth
in this decision and the terns of permts issued by other
agencies, will not emt any air pollutants in contravention of
applicable air em ssion control requirenments or air quality
standards [PSL 8168(2)(c)(iv)].

7. The Project does not include a solid waste
di sposal facility and is not expected to generate hazardous
wast e; however, any hazardous wastes that are generated wll be
di sposed of properly [PSL 8168(2)(c)(v) and (vi)].

8. For the reasons set forth in this decision and the
exam ners' Recomended Decision, the Project, if constructed and
operated in accordance with all the Certificate terns set forth
in this decision and the terns of permts issued by other
agencies, will operate in conpliance with all applicable state
and |l ocal |aws and associ ated regul ati ons except |ocal |aws,
ordi nances, regul ations, or requirenents specified herein before
that we find to be unreasonably restrictive in view of the
exi sting technology or the needs of or costs to ratepayers
| ocated inside or outside the nmunicipality that enacted such
| ocal |aws, ordinances, regulations, or requirenents [PSL
8§168(2) (d)].
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9. For the reasons set forth in this decision and the
exam ners' Recomended Deci sion, the construction and operation
of the Project, if constructed and operated in accordance with
all Certificate ternms set forth in this decision and the terns
of permts issued by other agencies is in the public interest,
considering the environnental inpacts of the facility and
reasonabl e alternatives. [PSL 8168(2)(e)].

We therefore grant to Brookhaven Energy, L.P., a
Certificate of Environmental Conpatibility and Public Need for
the construction and operation of an 580 MWnatural gas-fired
el ectric generating facility at the Town of Brookhaven site,
subject to the terns, conditions, and limtations set forth in
this Opinion and Order.

The New York State Board on

El ectric Generation Siting and the
Envi ronnment for Case 00-F-0566 orders:

1. The Reconmended Deci sion of Exam ners
Walter T. Moyni han and Daniel P. O Connell, to the extent
consistent with this Opinion and Order, is adopted and, together
with this Opinion and Order and the terns of the topic
agreenents subnmitted by the parties in this proceeding,
constitutes the decision of this Board in this proceedi ng.

2. Subject to the conditions appended to this Opinion
and Order and the terns of the topic agreenments submtted by the
parties in this proceeding, a Certificate of Environnental
Conmpatibility and Public Need is granted pursuant to Article X
of the Public Service Law to Brookhaven Energy, L.P. (the
Applicant) for the construction and operation of an 580 MW
gas-fired electric generating facility on the Town of Brookhaven
site in Suffolk County, provided that the Applicant files,
wi thin 30 days after the date of issuance of this Qpinion and
Order, a witten acceptance of the Certificate pursuant to
16 NYCRR 81000. 14(a).

3. Upon acceptance of the Certificate granted in this
Opinion and Order or at any tinme thereafter, the Applicant shall
serve copies of its conmpliance filing(s) in accordance with the
requirenents set forth in 16 NYCRR 81003. 3(c) and Certificate
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Condition I1.D. The conpliance filings shall be served on any
party who notifies the Secretary and the Applicant of its desire
to receive such service within thirty days of the issuance of
this Certificate. Pursuant to 16 NYCRR 81003. 3(d), parties
served with the conpliance filing may file coments on the
filing wwthin 15 days of the service date of the conpliance
filing.

4. This proceeding is continued.

By the New York State Board on Electric
Ceneration Siting and the Environnent
for Case 00-F-0566

( SI GNED) JANET HAND DEl XLER
Secretary to the Board
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FOR

FOR

FOR

FOR

FOR

FOR

FOR

APPEARANCES

BROOKHAVEN ENERGY LIMITED PARTNERSHIP:
Beveridge & Diamond, P.C. (by Stephen L. Gordon,
Michael G. Murphy, and Heather M. Fusco, Esgs.),
477 Madison Avenue, New York, 10022.

Hiscock & Barclay, LLP, (by George M. Pond, Esqg.),
50 Beaver Street, Albany, New York 12207-2830

AMERICAN NATIONAL POWER:

Robert J. Charlebois, V.P., 65 Boston Post Road, Suite
300, Marlborough, Massachusetts 01752

NEW YORK STATE DEPARTMENT OF PUBLIC SERVICE:

Kimberly A. Harriman, Esqg., Staff Counsel, Three Empire
State Plaza, Albany, New York 12223-1350.

NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSERVATION:

Franz T. Litz, Esqg., 625 Broadway, Albany, New York
12233-1500.

SUFFOLK COUNTY :

Robert J. Cimino, Esqg. (by Phyllis Seidman, Esqg.), 100
Veterans Highway, Hauppauge, New York.

Vito A. Minei, P.E., 220 Rabro Drive, Hauppauge, New
York 11787-4236

TOWN OF BROOKHAVEN:

G.S. Peter Bergen, Esqg., 7 Beachway, Port Washington,
New York 11050

Farrell Fritz, P.C., (by John M. Armentanc and Elaine
R. Sammon, Esgs.) EAB Plaza, Union Avenue, New
York 11566-0120

LONG ISLAND POWER AUTHORITY:

Adams, Dayter & Sheehan, LLP (by Timothy P. Sheehan and
Roni Epstein, Esgs.), 39 North Pearl Street, Albany,
New York 12207

Van Ness Feldman, P.C. (by David P. Jaffe, and Julie
Richardson, Esgs.), 1050 Thomas Jefferson Street, N.W.,
Washington, D.C.
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FOR KEYSPAN CORPORATION:

Jeffrey L. Futter, Esg., One Metro Tech Center,
Brooklyn, New York 11201

FOR INTERNATIONAL BROTHERHOOD OF ELECTRICAL WORKERS:

Ellen A. Redmond, Director, Local Union 1049, 745 Kings
Highway, Hauppauge, New York 11788

FOR YAPHANK TAXPAYERS AND CIVIC ASSOCIATION:

Nanette J. Essel, Esqg., P.O. Box 392, Yaphank, New York
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APPENDIX B

BROOKHAVEN ENERGY PROJECT
DPS CASE 00-F-0566

PROPOSED CERTIFICATE CONDITIONS
January 30,2002

Project Authorization

The Certificate Holder is authorized to construct and operate the Project, including
associated interconnects, as described in the Application and the Site Development Plan
accompanying the Application, except as waived, modified or supplemented by this
Certificate or other permits.

The Certificate Holder is responsible for obtaining a State Pollutant Discharge
Elimination System ("SPDES") permit for storm water discharge to the groundwater
aquifer, a Prevention of Significant Deterioration ("PSD") permit and a Title V permit
under the Clean Air Act ("CAA"), and other approvals and permits as specified in the
Application.

The Project shall be designed to operate and be operated in compliance with all

applicable federal and state laws and regulations. Facility plans and specifications shall
be prepared in conformance with applicable requirements of the New York State Uniform
Fire Prevention and Building Code and shall be certified by a registered
engineer/architect. Final plans to be submitted as compliance filings are addressed in
Section I1.C.

The Project shall be designed to operate and be operated in compliance, to the fullest
extent practical and subject to the exceptions below, with all applicable laws and
regulations of the Town of Brookhaven.

1) The Project shall be designed to operate and be operated in compliance with all
applicable local laws and regulations, as described in Section 10.4 of the
Application.

(i)  The Certificate Holder is authorized to construct the following buildings in excess
of 50 feet: generation buildings, HRSGs, and demineralized water tank, all at
approximately 72 feet, as shown on the Site Development Plan. Certificate
Holder is authorized to construct additional structures in excess of 50 feet: air-



cooled condensers (approximately 90 feet), electrical transmission structures
including lightning rods (approximately 100 feet).

The Certificate Holder is authorized to enter into an interconnection agreement with the
Long Island Power Authority for interconnection of the Project facilities to the
Brookhaven-to-Holbrook and Brookhaven-to-Holtsvile 138 kV electric transmission
circuits adjacent to the site, as described in Section 8 of the Application.

The Certificate Holder is authorized to connect the Project facilities to (1) the Keyspan
gas transmission system adjacent to the site, as described in Section 9 of the Application,
and/or (2) the proposed Islander East project (or similar project) provided the Islander
East project (or similar project) has undergone appropriate review and received necessary
approvals for construction and development.

The Certificate Holder shall abide by a standard agreement for process water supply with
the Suffolk County Water Authority, which standard agreement shall be submitted as part
of a compliance filing.

The Certificate Holder is authorized and required to connect to the Suffolk County
DPW’s Yaphank Sewer Treatment Plant, but only upon the formation of a sewer district.
At such time, the Certificate Holder shall abide by a standard agreement for sewer
connection with the Suffolk County DPW, which standard agreement shall be submitted
as part of a compliance filing. See Section XII.

General Conditions

The Project shall be constructed, operated and maintained as set forth in the Application
and other submissions, and as indicated by the Certificate Holder in stipulations and
agreements during this proceeding, except as these may be waived, modified or
supplemented by the Board, and except as set forth in conditions contained in the SPDES,
Title V Air and PSD Permits issued by the New York State Department of Environmental
Conservation ("NYSDEC").

The Certificate Holder shall submit a schedule of all plans, filings and other submissions
to the Board required in the Certificate Conditions. The Certificate Holder shall
coordinate the schedule for submitting Compliance Filings with the relevant state
agencies having jurisdiction over such Compliance Filings. The Schedule shall include at
a minimum, a cross-referenced table showing the applicable Certificate Condition
Number, an abbreviated description of the Certificate Condition, the description of the
Compliance Filing Submittal, the dates drafts will be submitted, the Formal Scheduled
Submittal Date and any Updated Filing Dates. Any abbreviations should be set forth in a
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legend. The Schedule pages shall be numbered and include on each page the issuance
date.

No tree clearing, earth moving or site and civil construction which is the subject of a
licensing package that is part of the Compliance Filing, or of a submission required by the
SPDES Permit, or by the PSD and/or new source review approvals, may begin before the
Board has approved the particular Licensing Package or submission, except for research,
surveying, any necessary soil borings and the preparation and use of a temporary access
road from Sills Road and related activities necessary to prepare final design plans. Ata
minimum, there shall be a licensing package submitted to the Board describing the
protocol for vegetation clearing, grading and proposed layout of the Project Site for the
early stage of construction. See Section VI.B.

The Certificate Holder shall submit a Compliance Filing consistent with Part 1003 of the
Article X regulations. A "licensing package” is defined herein as a component of the
Compliance Filing and includes all plans or other submissions required by these
Certificate Conditions. Licensing packages may be submitted individually or on a
combined basis. All filings shall be served on all active parties that have advised the
Board of their desire to receive a copy of such filings.

Operation of the Project shall be in accordance with the SPDES, PSD and Title V Air
Permits.

These Certificate Conditions shall be made contract requirements for the construction
contractors as applicable.

All on-site personnel shall go through site initiation training, which will include
important environmental protection practices that need to be communicated broadly to all
personnel. Training will be conducted by the on-site Environmental, Health and Safety
officer, or equivalent, who shall be trained in environmental compliance matters.

Air Resources

The Certificate Holder shall operate the Project pursuant to the air permits issued by
NYSDEC under Article 19 (6 NYCRR Part 201-6) and the PSD program (40 C.F.R. §§
52.21 and 124), as they may be modified or amended by NYSDEC from time to time.

The Certificate Holder shall use natural gas as the exclusive fuel for the combustion
turbines.

The Certificate Holder shall apply dust minimization techniques as set forth in the PSD
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permit. Any dust controlling agents, other than water, that are used by the Certificate
Holder in controlling fugitive dust will be approved by NYSDEC.

Electric Transmission Facilities

The Certificate Holder shall finance such system upgrades or remedial measures as
required by the NYISO Minimum Interconnection Standard and the Class of 2002
Transmission Reliability Assessment Study.

The Certificate Holder shall work with LIPA, and any successor Transmission Owner (as
defined in the NYISO Agreement), to ensure that, with the addition of the Brookhaven
Energy Project, the Brookhaven-Holtsville and Brookhaven-Holbrook 138 kV
transmission lines will have system protection and appropriate communication
capabilities to ensure that operation of the electric transmission system is adequate under
NPCC "Bulk Power System Protection Criteria,” and meets the protection requirements at
all times of the NERC, NPCC, NYSRC, NYISO, and LIPA, and successor Transmission
Owner (as defined in the NYISO Agreement). The Certificate Holder shall ensure
compliance with applicable NPCC criteria and shall be responsible for the costs to verify
that the relay protection system is in compliance with applicable NPCC, NYISO, NYSRC
and LIPA criteria.

The Certificate Holder is authorized to construct and agrees to design, engineer, and
construct transmission facilities in support of the Project as provided in the System
Reliability Impact Study ("SRIS") approved by the New York Transmission Planning and
Advisory Subcommittee ("TPAS"), the New York Independent System Operator
("NYISO") Operating Committee, and the NYISO 2002 Transmission Reliability
Assessment Study ("TRAS"), and in accordance with the applicable and published
planning and design standards and best engineering practices of NYISO, LIPA, the New
York State Reliability Council ("NYSRC"), Northeast Power Coordinating Council
("NPCC™), North American Electric Reliability Council ("NERC"), and North American
Electric Reliability Organization ("NAERO"), and successor organizations depending
upon where the facilities are to be built and which standards and practices are applicable.
Specific requirements shall be those required by the NYISO Operating Committee and
TPAS in the approved SRIS and by any interconnection or facilities modification
agreements.

The Certificate Holder shall operate the Project in accordance with the approved tariffs
and applicable rules and protocols of LIPA, NYISO, NYSRC, NPCC, NERC, and
NAERO, and successor organizations. The Certificate Holder reserves the right to seek
subsequent review of any specific operational orders at the NYISO, New York State
Public Service Commission ("NYSPSC"), the Federal Energy Regulatory Commission, or
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in any other appropriate forum. The Certificate Holder shall comply with operational
orders issued by NYISO, or its successor. In the event that the NYISO encounters
communication difficulties, the Certificate Holder shall comply with LIPA system
operator, or its successor, consistent with Section IV.H.

The Certificate Holder shall design, engineer, and construct the transmission
interconnection such that its operation shall comply with the electromagnetic field
("EMF") standards established by the NYSPSC in Opinion No. 78-13 (issued in June 19,
1978) and the Statement of Interim Policy on Magnetic Fields of Major Electric
Transmission Facilities (issued September 11, 1990), respectively.

The Certificate Holder agrees to comply with the applicable reliability criteria of LIPA,
NYISO, NPCC, NYSRC, NERC and successors. If it fails to meet the reliability criteria
at any time, it shall notify the NYISO immediately, in accordance with NYISO
requirements, and shall simultaneously provide the NYS Public Service Commission with
a copy of the NYISO notice.

The Certificate Holder shall file a copy of the following documents with the Board and
the NYS Public Service Commission: all facilities agreements and interconnection
agreements with LIPA and successor Transmission Owner (as defined in the NYISO
Agreement); the SRIS approved by the NYISO Operating Committee; any documents
produced as a result of the updating of requirements by the NYSRC; the Relay
Coordination Study (which will be filed not later that 18 months prior to the projected
commercial operation of the facility); and a copy of the facilities design study, including
all updates .

The Certificate Holder shall comply with dispatch instructions issued by NYISO, or its
successor, in order to maintain the reliability of the transmission system. In the event that
the NYISO System Operator encounters communication difficulties, the Certificate
Holder shall comply with dispatch instructions issued by LIPA, or its successor, in order
to maintain the reliability of the transmission system.

Fuel Supply

The use, storage, or transportation of any fuel for the combustion turbines other than
natural gas is prohibited.

The Certificate Holder shall file a copy of the following documents with the Board and
with the NYSPSC: all precedent agreements and natural gas transportation agreements
with Keyspan (or if interconnection to the Islander East project (or similar project) is
pursued, all precedent agreements and natural gas transportation agreement associated
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with such interconnection) and any subsequent agreements with any other gas
transportation company, whether or not jurisdictional to the NYSPSC.

The Certificate Holder shall comply with NYSPSC’s interruptible gas requirements, as
applicable.

Tree Clearing, Land Use & Local Laws

Subject to the Board’s ongoing jurisdiction, the Certificate Holder shall identify a parcel
of land acceptable to the Town of Brookhaven pursuant to a protocol established in
consultation with the Town of Brookhaven. Upon receipt of all necessary governmental
approvals for the Project and to the extent the actual tree clearing exceeds 70% of the site,
the Certificate Holder shall purchase and convey a suitable parcel of land equal in area to
the tree clearing exceeding 70% of the site in accordance with the protocol. In the event
that the Town fails to cooperate with the Certificate Holder in identifying and/or
approving an offset parcel that would otherwise be required by the Town Code, the
Certificate Holder shall identify an appropriate offset parcel in a compliance filing with
the Board, and, subject to the Board’s approval, obtain such offset parcel.

The Certificate Holder shall file as a compliance filing a Tree Protection Plan, based on a
professional arborist’s recommendations, for the facility and related or associated
facilities and interconnects, including laydown or storage areas and any access roads. The
Tree Protection Plan measures shall be included in the final facility design, construction
plans and specifications. The Tree Protection Plan measures shall include provisions for
tree protection, including tree roots, boles and branches. Measures shall specify
techniques to be employed in order to avoid damage to trees in buffer areas specified and
any areas outside of the approved clearing limits, and remedial measures to address
inadvertent damages. Measures shall address tree protections, soil compaction prevention
and relief, and restoration measures for replacement of damaged or destroyed trees within
designated buffer areas or outside of the approved clearing limits.

6)) The Certificate Holder shall submit, in a compliance filing, site plans identifying
existing on-site trees that shall be preserved, to the extent practicable, during
construction and operation of the energy facility. A wooded buffer along all sides
of the energy facility shall be maintained, as designated on final site plans for any
areas of construction or construction support. Protected trees and buffers shall be
tagged or fenced off prior to the start of construction.

(ii) A tree buffer zone of approximately 50 feet or more, as designated in Figure 14-6
of the Application and in the Site Development Plan shall be maintained between
- the westerly fence line and the eastern side of Sills Road, subject to the
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jurisdiction of the Suffolk County Department of Public Works within the County
right-of-way. Where the tree buffer is within the County right-of-way, the
Certificate Holder will coordinate tree preservation measures with the Suffolk
County Department of Public Works. Buffer zones at the construction laydown
areas shall be maintained throughout construction, as shown in Figure 14-6 of the
Application and in the Site Development Plan. Buffer zones shall be designated
on final site plans.

(ili)  Tree planting specifications shall be presented for restoration plantings and
screening enhancement areas and the Residential Tree Planting Program,
addressing the size, quality and condition of trees to be planted, appropriate
planting techniques and specifying watering, maintenance and replacement
responsibilities as appropriate.

The Certificate Holder shall file as a compliance filing a Facility Maintenance Plan within
one year of the start of commercial operations. The Plan shall address upkeep and
maintenance of the facility, including surface treatment, maintenance and painting
schedules, building facades, overall site appearance, landscape maintenance and
groundskeeping.

The Certificate Holder shall prepare an Outdoor Lighting Plan as a compliance filing.
The Lighting Plan shall include details of all proposed outdoor lighting, and shall avoid
off-site glare and lighting impacts to the maximum extent practicable. Final lighting
plans shall detail the use of task lighting where appropriate, designate full-cutoff shields
for lighting fixtures, and address specific controls for lighting beneath the air-cooled
condensors.

The Certificate Holder shall minimize fugitive dust from construction and shall comply
with the dust control measures set forth in the PSD permit.

Pursuant to PSL § 172(1), and subject to the conditions set forth below, the County of
Suffolk is authorized to require certain permit/approvals. Subject to the Board’s ongoing
jurisdiction, the Certificate Holder shall seek the regulatory permits/approvals listed
below (and comply with their respective requirements) from the relevant Suffolk County
agencies, as appropriate, pertaining to the construction work for or operation of the
Project, as follows:

) County Sanitary Code Article 12 permit;

(i)  County Sewer Agency Formal Approval for sewer connection as soon as a sewer
district is formed;



(iii)  If a sewer district is not formed at the ttme when sewer connection is necessary, a
County Sanitary Code Article 6 permit for a sanitary-only septic system;

(iv)  County DPW Highway Permit (Traffic Division traffic signal alteration plan); and

(v)  County DPW Highway Permit (Traffic Division improvements, per Certificate
Condition X).

In the event that the Certificate Holder experiences an unreasonable delay, beyond the
Certificate Holder’s control, in obtaining any of the foregoing permits or approvals, the
Certificate Holder may, upon reasonable notice to the County, inform the Siting Board
about the delay and seek the relevant authorization directly from the Siting Board. The
County may appear before the Siting Board to address the existence, cause or
reasonableness of any delay.

Noise

Construction noise sources shall be mitigated by proper equipment maintenance and the
use of appropriate mufflers.

Nighttime, weekend, and holiday construction is permitted. However, except as provided
below, noisy construction activities shall be limited to between 7 AM and 6 PM on
weekdays, unless permission is sought and received from the Board. Construction
activities requiring continuous work, such as concrete pours and steam blows, as well as
other less noisy activities (such as mechanical and electrical installation within buildings
and at the HRSGs and ACCs) are permitted on an as required basis, but each such event
must be scheduled to maximize use of daytime hours and minimize the probability and
duration of nighttime work. Equipment installation and assembly shall be performed to
the fullest extent possible within buildings planned to house such equipment. For
nighttime construction involving noisy activities, the Certificate Holder shall identify in a
compliance filing the specific noise control measures which shall be implemented to
minimize potential off-site noise impacts.

The Certificate Holder shall comply with federal noise level requirements for employees
during construction and operation of the Project as established by the Occupational Safety
and Health Administration of the U.S. Department of Labor (40 CFR § 1910.95).

The Certificate Holder shall comply with federal regulations limiting truck noise (40 CFR
§ 205).

Safety valves shall incorporate mufflers.
8
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A temporary vent silencer shall be installed on the steam-blow vent during pipe clean out.

During operation, the Project will achieve a modified Composite Noise Rating (CNR) of
"C" at selected noise receptors.

The Certificate Holder shall submit an operational noise evaluation report by an
acoustical engineer within six-months of the start of commercial operation. The
operational noise evaluation report shall conform to the Post Construction Noise
Evaluation Protocol approved by the Board. The ambient noise data presented in the
Application shall be used in the CNR analysis.

. Public Interest

Certificate Holder shall make good faith efforts to promptly address reasonable
complaints raised by members of the public with respect to the construction and operation
of the Project.

(i) A toll-free dedicated telephone line with specified hours of operation and inquiry
response time and a complaint log should be maintained to support this effort.

To facilitate two-way communication with members of the public during construction and
operation, the Certificate Holder shall endeavor to establish a Local Liaison Committee in
consultation with interested parties in the vicinity of the Project and develop a Local
Liaison Plan. The Certificate Holder shall submit a written description of the Local
Liaison Plan to the Board as a pre-construction compliance filing, and the Certificate
Holder shall implement the Plan upon its approval by the Board, throughout facility
construction. The Local Liaison Committee Plan shall specify:

) methods and means to be employed for timely notification and information
dissemination to involved communities and stakeholders of the construction
schedule prior to and during each phase of construction;

(i)  the targeted communities and stakeholders and limits of geographic areas;

(iif)  arepresentative from the Certificate Holder’s organization as a point of contact
(PC) for the community, including the manner in which the community and
stakeholders can contact the PC; and

(iv)  methods to be used to evaluate the adequacy and effectiveness of the Public
Liaison Program.

The Certificate Holder shall maintain a Local Liaison Log that details community
outreach activities conducted by the Certificate Holder. This log will be available for
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inspection upon request at the Project during business hours by members of the public
and their representatives, and by the NYSPSC or other State, County, or Town agencies,
and tabulates complaints raised with respect to plant construction or operation expressed
by the community and resolutions thereof implemented by the Certificate Holder.

Subject to safety and operations considerations, the Certificate Holder shall escort
members of the public that wish to inspect plant construction and operation at reasonable
times, upon request. Requests for meetings or plant inspection will be made to the PC.

Soils, Geology, Seismology and Tsunami Occurrence

The Project will be designed with a seismic zone factor Z = 0.15, as described in Section
13 of the Application. However, if the International Building Code (IBC 2000) is
adopted prior to commencement of project design engineering, the seismic provisions of
the IBC may be utilized in the project design.

Traffic

Regular parking for on-site construction personnel shall be within the Project site and not
in the laydown areas west of Sills Road. Parking areas for construction workers shall be
set forth in a compliance filing. The Certificate Holder shall distribute to trucking
companies making deliveries, truck operators and construction workers maps showing
preferred arrival and departure routes.

The Certificate Holder shall submit conceptual plans and engineering calculations as part
of a compliance filing, which shall also be served on the Suffolk County DPW and Town
of Brookhaven, relative to the following improvements:

(1) Long Island Avenue southbound dual left turn onto Sills Road (north of LIE);

(i)  extension of Sills Road dedicated northbound left turn lane onto LIE westbound;
(iii)  extension of Sills Road dedicated southbound left turn lane into Project site; and
(iv)  warning signs indicating the entrance and exit of heavy vehicles to the site and the

off-site laydown areas for Sills Road, Old Town Road and Old Patchogue-
Yaphank Road.

The Certificate Holder shall submit pavement cores, conceptual plans and engineering
calculations as part of a compliance filing, to be circulated to the Suffolk County DPW
and Town of Brookhaven, relative the following improvements:
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@) use of Sills Road northbound shoulder as a dedicated right tumn lane into Project
site; and

(1)  use of Sills Road northbound shoulder as an acceleration lane from Project site, or
alternatively the implementation of a no-right-on-red restriction exiting the site.

The Certificate Holder shall submit to the Suffolk County DPW a traffic signal alteration
plan for traffic management during construction and operation. The plan for operation
may be submitted at a later date, subject to the Board’s ongoing jurisdiction.

The Certificate Holder shall minimize traffic impacts during construction of the sewer
line, and shall coordinate with gas and water interconnecting utilities, as follows:

(i) potential traffic disruptions will be considered during the planning of the work;
and

(ii)  the physical limits of work areas will be arranged to minimize congestion related
to constructions.

The Certificate Holder shall coordinate closely with the New York State Department of
Transportation ("NYSDOT"), Suffolk County DPW, Suffolk Police, and Town of
Brookhaven Traffic Division with respect to delivery of the combustion turbines and
related equipment, and shall comply with all applicable regulations regarding limitation
on weight, timing and duration of lane closures.

Visual and Cultural Resources & Aesthetics

The Certificate Holder shall construct the Project using low-glare, neutral-colored
architectural materials, and in accordance with Exhibit 22, which includes color and other
architectural design principles. Certificate Holder shall report the results of its efforts to
coordinate with the Local Liaison Committee (see Section VIII), and any subsequent
proposed changes to the architectural color elevation drawings shall be incorporated in a
Compliance Filing, as described in Exhibit 22; facility colors and architectural details
shall be presented in such compliance filing.

The Certificate Holder shall design the Project’s combustion turbines to use dry low-
nitrogen oxides combustion technology for NOy control while burning natural gas. Steam
injection shall only be used for power augmentation, consistent with the Project’s air
quality permits.
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The Certificate Holder shall prepare a Lighting Plan and submit it as a compliance filing.
The Lighting Plan shall include details of all proposed outdoor lighting and shall avoid
off-site glare and lighting impacts to the maximum extent practicable. Final lighting
plans shall detail the use of task lighting where appropriate, designate full-cutoff shields
for lighting fixtures, and address specific controls for lighting beneath the air-cooled
condensers. The Lighting Plan shall also conform to the plan included in the Site
Development Plan, and be refined based upon final design and layout for the Project.

The Certificate Holder shall coordinate with Suffolk County to provide the County with
details of the facility design and locations of Project components, for consideration in
development of final design of the proposed County golf course.

The Certificate Holder shall implement its residential off-site landscaping mitigation
program pursuant to the protocol in Exhibit 8 to the Joint Stipulations.

The Certificate Holder shall implement its Unanticipated Discovery Plan (Appendix J to
Application) in the event that cultural resources are encountered during construction.

The Facility Maintenance Plan shall be filed as a compliance filing within one year of the
start of commercial operation. The Plan shall address upkeep and maintenance of the
facility, surface treatment maintenance, painting schedules, building facades, overall site
appearance, landscape maintenance and groundskeeping.

Water Resources

Certificate Holder may not withdraw more than 250 gpm from the Suffolk County Water
Authority system except during times when the system can support such withdrawal, if
and as arranged with the Suffolk County Water Authority.

Steam injection for power augmentation is limited to 360 hours per year on a rolling 12-
month basis.

The Project shall be designed and implemented so as not to adversely affect the Yaphank
Sewer Treatment Plant (STP) and allow the STP to accept the discharge of process and
sanitary wastes from the Project. The Project’s 30-day average discharge may not exceed
the capacity to be purchased from the Yaphank STP. Connection to the STP is required
when a sewer district is formed by Suffolk County and prohibited until such time.

If a sewer district is not formed at the time when building occupancy occurs, Certificate
Holder shall install a septic system for sanitary wastewater for not more than 2,700
gallons per day. In such event, the Certificate Holder shall obtain a SPDES permit
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modification. Subject to the Board’s ongoing jurisdiction, an application shall also be
submitted to the Suffolk County Dept. of Health Services under Article 6 of the County
Sanitary Code.

If a sewer district is not formed at the time when building occupancy occurs, Certificate
Holder shall ensure that industrial wastewater is segregated from sanitary wastewater and
is not discharged into the septic system. Under such circumstances, industrial wastewater
shall be hauled to sewer plants that have been indicated by the Suffolk County DPW, or
such other plants as the Suffolk County DPW may approve. In the event that a sewer
system is subsequently formed, the Certificate Holder shall undertake to connect to the
STP, including obtained necessary approvals for same, and cease use of the on-site septic
system

Certificate Holder shall operate the Project in accordance with the effluent limitations
imposed under its SPDES permit for storm water discharge.

All chemical storage areas will be located indoors, except as necessary during
construction.

The Certificate Holder shall comply with all local, state and federal chemical and waste-
storage, use, and handling regulations, as described in Sections 3.2.8, 3.2.9, 9.4, and 10.4
of the Application.

The Certificate Holder shall implement the Construction Storm Water Pollution
Prevention Plan (CSWPPP) and the Joint Spill Prevention Control and Countermeasures
and Storm Water Pollution Prevention Plan (Joint Plan), as applicable, to assure that
water quality remains protected as required by the Clean Water Act and the ECL.

Subject to the Board’s ongoing jurisdiction, Certificate Holder shall undergo Suffolk
County Department of Health Services review pursuant to Article 12 of the Suffolk
County Sanitary Code.

. Decommissioning

Prior to commencing any construction, other than research, surveying, boring or related
activities necessary to prepare final design plans and permitting, the Certificate Holder
shall obtain a performance bond, escrow, letter of credit or other comparable financial
instrument, in the amount of $1 million for the first year of construction, and in the
amount of $1.5 million for the remainder of the construction period, to assure funding for
the restoration of any disturbed areas in the event that the plant is not completed.
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The Certificate Holder shall develop a decommissioning plan to restore the site upon
closure of the facility. The Certificate Holder shall either (1) post a performance bond,
escrow, letter of credit or other comparable financial instrument, with appropriate renewal
provisions in the amount of § 4.5 million, or (2) contribute $75,000 per year for 40 years
into a dedicated interested bearing decommissioning account, to cover the costs of
decommissioning, dismantling, closing, the plant when it has reached the end of its useful
life. If the Certificate Holder elects to establish a decommissioning account, it shall also
provide on January 1* of each year a performance bond, escrow, letter of credit or other
comparable financial instrument for an amount equal to the difference between § 4.5
million and the balance in the decommissioning account on January 1* of that year.

General Construction and Solid Waste

The Certificate Holder shall submit an Environmental Compliance Plan as a compliance
filing to ensure (1) implementation and maintenance of required environmental mitigation
measures; (2) compliance with the terms of this Certificate; and (3) compliance with
applicable federal, state and local statutes, ordinances, rules and regulations. The
Compliance Plan shall include:

@) The name(s) of the environmental inspector(s) and a statement of qualifications
for each inspector demonstrating sufficient knowledge and experience in
environmental matters to complete the inspections and audits;

(i1) A certification confirming the independence of the inspector(s) from the
Certificate Holder and certifying the authority of the inspector(s) to "stop work" in
cases of non-compliance or imminent environmental or safety hazard;

(iii)  Provision for deployment of more than one inspector in the event that two or more
major field operations are undertaken simultaneously, such that at least one
inspector shall be assigned to each construction area and no inspector shall be
assigned to more than two active construction areas at any one time;

(iv) A proposed checklist of matters to inspect for compliance, including the specific
items or locations to be inspected, the inspection method to be employed (e.g.,
visual, auditory, testing by instrument, etc.), and acceptability criteria to be
applied by the inspector(s),

(v) A procedure setting forth how the Certificate Holder shall respond to and correct
problems found by the inspector(s);
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(vi) A schedule for monthly environmental audits during construction and submission
of audit checklists, together with a written explanation of problem(s) signed by the
auditor(s) and an authorized representative of the Certificate Holder, to DPS Staff,
DEC Staff, and local agency and/or building inspectors; and

(vii) A schedule for submission of annual audits during the first two years of operation
of the Facility to DPS, DEC, and appropriate local agencies.

Trucks used for transporting cut or fill material, if any, shall be covered to avoid loss of
transported material and truck speed on-site shall be controlled to minimize dust.

The Certificate Holder shall not dispose of land clearing waste or construction related
waste by burning those waste materials on the site. The Certificate Holder shall be
responsible for the actions of its contractors to prevent the burning of waste materials on
the site. All land clearing and construction wastes must be disposed of at an appropriate
location, which will be identified in a compliance filing.

Before hiring contractors for solid waste haulage, the Certificate Holder shall request
evidence that such contractors are in possession of all required permits and licenses.
During the period of operation, the Certificate Holder shall retain for inspection records
showing that all waste hauling and disposal contractors have all required permits and
licenses. Solid waste shall be disposed of only at appropriate locations.

All unused, excavated materials and/or construction debris shall be removed upon
completion of construction and placed at an appropriate location or state permitted
disposal facility. The locations and the truck routes to be used in traveling to the disposal
facility shall be set forth in a compliance filing.
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