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INTRODUCTION 

 On June 12, 2012, TVC Albany, Inc. (“Tech Valley”) filed a complaint against 

Central Hudson Gas and Electric Corporation (“Central Hudson”) before the New York 

Public Service Commission (“Commission”).  Tech Valley’s Complaint (“Complaint”) 

results from its application to attach telephone fiber to utility poles, some of which are 

solely owned by Central Hudson and some of which are jointly owned by Central Hudson 

and State Telephone Company. 

 The Complaint makes a number of allegations regarding the requirements that 

Central Hudson is making of Tech Valley before Central Hudson will permit attachment 

to its facilities.  Central Hudson denies all of Tech Valley’s allegations as they are 

procedurally and factually deficient.  If Central Hudson were to permit Tech Valley to 

attach in the manner and at the price requested it would result in unsafe and unreliable 

service for customers in violation of the National Electric Safety Code and Central 



Hudson’s attachment requirements.  It would also result in increased costs for customers 

who would need to bear the costs Tech Valley refuses to pay. 

 On December 18, 2008 Central Hudson and Tech Valley entered a Pole 

Attachment Agreement.1  The Pole Attachment Agreement requires Tech Valley to 

comply with all of Central Hudson’s attachment standards that were in effect at the time 

the Pole Attachment Agreement was signed and as Central Hudson may amend those 

standards from time to time.  The Pole Attachment Agreement also requires Tech Valley 

to comply with other standards including but not limited to the National Electric Code 

(“NEC”), National Electric Safety Code (“NESC”), Occupational Safety and Health 

Administration (“OSHA”) and the Commission’s rules and orders.  Prior to the signing of 

the Pole Attachment Agreement between Central Hudson and Tech Valley, and at all 

times since the Pole Attachment Agreement was signed, Central Hudson’s standards for 

attachment, and the standards of all applicable entities, have been available to Tech 

Valley and all other potential attachers. 

 The Pole Attachment Agreement also sets forth the procedure that Tech Valley 

and Central Hudson must use to resolve disputes.  First, Central Hudson and Tech Valley 

must attempt to resolve the dispute through discussion.  Second, they are to escalate 

dispute resolution discussions to management.  If discussions between the management 

of Central Hudson and Tech Valley fail to resolve the dispute the Parties are to submit the 

matter to the Commission for non-binding arbitration.  If non-binding arbitration fails to 

resolve the dispute either Party may file a formal complaint before the Commission or a 

court of competent jurisdiction. 

                                                 
1 The Pole Attachment Agreement is set for as Attachment 1.  Attachment 1 is the signed agreement.  Tech 
Valley attached an unsigned agreement to its Complaint as Appendix G. 
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 Sometime after signing the Pole Attachment Agreement with Central Hudson, 

Tech Valley entered a contract to “provide service for a major national client.”2  The 

service that Tech Valley must provide for its “major national client” includes attachments 

to Central Hudson’s distribution poles.  On December 22 and 23, 2011, Tech Valley 

submitted five applications to Central Hudson for attachments to Central Hudson’s 

distribution poles.  At no time prior to entering a service agreement with a “major 

national client” or submitting its pole attachment applications to Central Hudson, did 

Tech Valley contact Central Hudson seeking any information regarding applicable pole 

attachment standards.  Central Hudson has no knowledge regarding whether Tech Valley 

accessed those standards on line or from other sources.3 

 The Pole Attachment Agreement provides for a pre-construction survey that, 

within fourteen days after completion of the survey, will result in Central Hudson’s 

determination whether rearrangements, including replacement, of Central Hudson’s 

facilities are necessary to accommodate the attachment of Tech Valley’s facilities.  The 

Pole Attachment Agreement does not afford Tech Valley any role regarding the 

determination of necessary amendments to its application for attachment that may result 

from necessary changes to Central Hudson’s facilities.  Tech Valley is not permitted to 

rely on the pre-construction survey for any purpose. 

 Central Hudson, State Telephone Company and Tech Valley performed a pre-

construction survey.  Central Hudson was, in part, represented during the pre-

                                                 
2 Formal Complaint of the TVC Albany, Inc., d/b/a Tech Valley Communications Against Central Hudson 
Gas and Electric Corp. and Petition for Emergency Relief Regarding Pole Attachments, Case 12-C-0265 
(Letter to Secretary Brilling at 1) (June 12, 2012) (Central Hudson will hereinafter cite documents to this 
case as “Case 12-C-0265 (Document at ---) (Date).” 
3 Electric Construction Standards (“ECS”) E 01-02-007.0 and E 01-02-014.0 are on-line and available to 
the general public as part of the Attachment section of Central Hudson’s website.  Other standards are 
available at Central Hudson’s offices. 
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construction survey by its consultant Clough Harbor & Associates (“CHA”).  State 

Telephone Company left the pre-construction survey midway through the process and has 

not participated in the process since.  A Central Hudson Line Foreman joined the survey 

and found that CHA had misapplied Central Hudson’s “pole space allotment” as per ECS 

E 01-02-006.0.  Tech Valley and CHA were informed of the misapplication.  CHA sent a 

supervisor to correctly complete the pre-construction survey.  CHA properly completed 

the pre-construction survey.  Within fourteen days after completion of the pre-

construction survey Central Hudson provided Tech Valley with the necessary make ready 

work and the estimated cost to complete that work of $788,170.  The Complaint objects 

to the scope and cost of the necessary make ready work. 

 The Commission should dismiss the Complaint because Tech Valley has failed to 

comply with the procedural requirements of the Pole Attachment Agreement.  In the 

event that the Parties to the Pole Attachment Agreement cannot resolve a dispute through 

discussion the dispute must be submitted to the Commission for non-binding arbitration.  

Tech Valley has failed to submit to the Commission for non-binding arbitration its 

dispute regarding the scope and price of make ready work.  Central Hudson is fully 

prepared to participate in non-binding arbitration administered by the Commission.  

Absent such a submission the Commission should dismiss the Complaint. 

 Even were the complaint properly before the Commission, which it is not, the 

Commission should deny the Complaint.  The scope and price of the make ready work 

complies with Central Hudson’s pole attachment standards that were readily available to 

Tech Valley.  Central Hudson has agreed to an additional walk through survey of the 

poles to which Tech Valley wishes to attach.  But the additional survey is unlikely to 
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result in a significant change to the scope and price of make ready work associated with 

this project because Central Hudson has provided the scope and price to Tech Valley 

based upon the applicable pole attachment standards.  After completing an additional 

survey Central Hudson will make every reasonable effort to eliminate the replacement of 

poles. 

FACTS OF THE CASE 

I. Facts regarding the dispute resolution process. 

 The Complaint does not discuss the dispute resolution process set forth in the Pole 

Attachment Agreement and contains only a cursory discussion of the facts associated 

with the compliance of those requirements.  To resolve a dispute the Pole Attachment 

Agreement requires: 

[T]hat in the event of a default or any other dispute arising 
hereunder or in connection herewith, the aggrieved Party 
shall first discuss the default or dispute with the other party 
and seek resolution prior to taking any action before any 
court or regulator or before authorizing any public 
statement about disclosure of the nature of the dispute to 
any third party.  Such conferences shall if necessary be 
escalated to the managerial level for each Party.  In the 
event that the managers of the parties shall be unable to 
resolve a default or dispute, the Parties shall then submit 
the matter to the PSC for non-binding mediation.  If 
mediation by the PSC is unsuccessful, recourse may be had 
by either Party to the PSC, if it has jurisdiction over the 
breach or dispute or to an appropriate court having 
jurisdiction over the Parties.4 

 
 The Parties participated in field walks of the pole attachment route, representing 

the pre-construction survey, beginning the week of April 2, 2012 through April 6, 2012.5  

During and after the completion of the pre-construction survey Tech Valley indicated its 

                                                 
4 Attachment 1 at § 6.4 Dispute Resolution Procedures (emphasis added). 
5 Attachment 2, E-mail dated April 12, 2012. 
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concern to Central Hudson regarding the scope and price of make ready work.6  On April 

12, 2012, Central Hudson and Tech Valley held discussions to resolve Tech Valley’s 

concerns.7  At that time the Central Hudson and NESC pole attachment standards were 

discussed with Tech Valley.8  Central Hudson explained that in order to comply with the 

Central Hudson and NESC standards it was likely that many thirty five and forty foot 

poles would need to be replaced by forty five foot poles.9 

 Further discussions between Central Hudson and Tech Valley occurred between 

May 25 and May 31, 2012.10  During those discussions Tech Valley agreed Central 

Hudson and NESC pole attachment standards governed, and would be used to determine, 

the amount of make ready work required to move forward with the project.11  Central 

Hudson spent additional time in the field reviewing its make ready work estimate.12  

Central Hudson proposed additional discussions between the Parties.13 

 Despite the efforts of Central Hudson and Tech Valley they were unable to agree 

on the scope and price of the necessary make ready work.  On May 11, during the 

discussions occurring between Central Hudson and Tech Valley, Tech Valley asked the 

Commission’s Staff (“Staff”) to help resolve the dispute.   

On June 7, 2012 Central Hudson and Tech Valley held a conference call in an 

attempt to resolve their dispute.  Although Tech Valley did not ask to use the escalated 

dispute resolution procedure pursuant to the Pole Attachment Agreement, the manager 

responsible for Central Hudson was present at this meeting in compliance with the 

                                                 
6 Id. 
7 Id. 
8 Id. 
9 Id. 
10 Attachment 3, E-mail dated May 31, 2012. 
11 Id. 
12 Id. 
13 Id. 
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dispute resolution procedure to escalate dispute resolution to the applicable management 

personnel.14 

Ultimately, on June 12, 2012, Tech Valley, in direct violation of the Pole 

Attachment Agreement, filed its formal Complaint against Central Hudson before the 

Commission. 

II. Facts regarding Tech Valley’s concerns with the scope and price of make 
ready work. 

 
The Complaint fails to discuss the standards for pole attachment set forth in the 

Pole Attachment Agreement between Central Hudson and Tech Valley.  The Pole 

Attachment Agreement requires Tech Valley to comply with pole attachment standards 

including but not limited to those promulgated by Central Hudson, the NEC, NESC, 

OSHA and the Commission’s rules and orders.15  Further, the Pole Attachment 

Agreement specifies that: 

Central Hudson shall determine, within fourteen 
(14) days after completion of the pre-construction survey, 
among other things, whether to accommodate the 
attachments of Licensee’s facilities, and whether any 
rearrangements or changes are necessary in Central Hudson 
Facilities (so as to meet Central Hudson’s standards, 
including, but not limited to the then current revision of 
Central Hudson drawings E 01-02-007.0 and E 01-02-014.0 
(which shall also include bonding and grounding 
standards), attached hereto as Exhibit F, or successor 
drawings and other standards which may be applicable, 
including but not limited to, maintaining not less than a 40-
inch clearance between Licensee’s Facilities and the 
nearest conductor) and also whether any rearrangements or 
changes are necessary in the facilities of the other Joint 
Owners or Wire Span or Wireless Facilities or all other 
third parties with attachment rights.  The pre-construction 
surveys shall determine whether: (i) any Utility Poles 
require strengthening (guying and anchoring), (ii) any 

                                                 
14 Attachment 1 at § 6.4 Dispute Resolution Procedures. 
15 Attachment 1 at § 2.3.1 Surveys. 
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Utility Poles require placement or replacement, and (iii) 
Licensee’s Facilities need to be bonded or grounded to 
Central Hudson Facilities or those of other Joint Owners.16 

 
Two drawings representing part, but not all of Central Hudson’s pole attachment 

standards were attached to the Pole Attachment Agreement.17  Later, Central Hudson 

provided Tech Valley with other drawings representing additional portions of Central 

Hudson’s pole attachment standards.18   

Central Hudson’s complete pole attachment standards are available to any 

potential attacher, including Tech Valley.  Central Hudson’s pole attachment standards 

are set forth in many volumes, including but not limited to, Electric Construction 

Standards (July 2009), comprised of 1156 pages of text and drawings, and Specifications 

and Requirements for Electric Installations (Effective July 2007) comprising 149 pages 

and available to the public on Central Hudson’s website at 

http://www.cenhud.com/pdf/2007electric_specs_bluebook.pdf.19  Significantly, the 

Specifications and Requirements for Electric Installations includes information directly 

applicable to Tech Valley’s Complaint: 

A Class 4 treated, yellow pine pole should be 
adequate in strength for all but the most unusual 
circumstances.  Three-phase lines and poles supporting 
transformers may require a stronger Class of pole.  Consult 
with the Company to insure proper support of Customer-
owned facilities.  Poles should be of sufficient height to 
accommodate the required electric and communications 
facilities and necessary clearances between the two 
facilities, while maintaining proper ground clearances 
between the facilities (see Figures 6, 7, and 16).  Normally 

                                                 
16 Id. at § 2.3.1 Surveys (emphasis added) (The referenced ECS do not include any bonding or grounding 
standards.  All bonding and grounding standards are set by the NESC). 
17 Id. at E 01-02-007.0, E 01-02-014.0. 
18 See Case 12-C-0265 (Tech Valley Appendix B, E). 
19 Only select ECS standards are available to the public on the Company website.  Interested parties must 
contact Central Hudson and arrange to view the remaining standards at Central Hudson’s office. 

 8

http://www.cenhud.com/pdf/2007electric_specs_bluebook.pdf


a 45-foot Class 4 pole is used.  Three-phase construction 
will require, at a minimum, a 45-foot pole.20 

 
Had Valley Tech simply performed routine due diligence or contacted Central Hudson it 

would not have been surprised by the make ready work associated with this project and 

required by Central Hudson. 

 Tech Valley alleges that “TVC personnel determined that the route was relatively 

clean.”21  Tech Valley has no role in making a determination as to the make ready work 

pursuant to the Pole Attachment Agreement that it signed and its allegation to the 

contrary is not relevant to the Commission’s determination in this proceeding.22 

 Tech Valley’s allegations imply that CHA supports its view that little make ready 

work is required for Tech Valley’s project to proceed.23  This is simply incorrect.  CHA 

initially misapplied Central Hudson’s pole attachment standards during the first few days 

of the pre-construction survey.  Central Hudson caught the error and informed Tech 

Valley and CHA.  CHA corrected its work and agrees with Central Hudson’s make ready 

work scope and price.  CHA found that the specified poles need to be replaced with forty 

five foot poles to conform to NESC and Central Hudson pole attachment standards. 

 Tech Valley’s conclusions that existing poles do not require replacement are 

based upon faulty analysis because it relies on pole measurements from the ground up, 

not discreet engineering standards that preserve necessary space for electric and 

communications attachers.  The Pole Attachment Agreement provides that “Licensee’s 

facilities shall not physically, electronically, or inductively interfere with Central Hudson 

                                                 
20 Specifications and Requirements for Electric Installations at 19 (Effective July 2007) (emphasis added). 
21 Case 12-C-0265 (Complaint at 2) (June 12, 2012). 
22 Attachment 1 at § 2.3.1 Surveys. 
23 Case 12-C-0265 (Complaint at 2-3) (June 12, 2012). 
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and/or joint owner’s facilities.”24  Central Hudson’s facilities require space ranging from 

seven feet of space on a thirty foot pole up to twelve feet four inches of space on a forty 

five foot pole.25  Central Hudson requires its space so that it can safely service its 

equipment on the pole.  It cannot reduce its space to accommodate Tech Valley. 

 Tech Valley alleges that Central Hudson’s space requirements represent secret 

standards.  This allegation is not true and has no basis in fact.  Central Hudson’s 

standards, as previously discussed, are publically available.  Standards unavailable on the 

internet are available by request at Central Hudson’s office.  Tech Valley did not inquire 

into the standards.  Tech Valley also alleges that Central Hudson reserves more space 

than required by the NESC or other New York utilities.  This too, is incorrect.  The space 

required for use by an electric utility is based on the specific use characteristics required 

of each pole.  For example, the span between typical Central Hudson poles in the Tech 

Valley project is approximately one hundred eighty to two hundred feet, considerably 

more than the average span used by Consolidated Edison poles in New York City.  The 

additional span creates more stress on the pole and allows for more sag on attached wire.  

Vegetation and soil in Central Hudson’s service territory are also different than in New 

York City requiring distribution poles to be serviced in different ways and set at different 

depths in the ground.  The poles to which Tech Valley seeks to attach generally provide 

both single and three phase service which may require forty five foot poles.  Tech Valley 

asks the Commission to ignore these conditions, but there is no conflict between Central 

Hudson’s standards, NESC standards and the standards of other New York utilities. 

                                                 
24 Attachment 1 at § 2.1.2 Specifications. 
25 Case 12-C-0265 (Tech Valley Appendix E). 
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 Tech Valley’s example, applicable to a thirty five foot pole, is factually incorrect.  

Tech Valley assumes five attachers to the distribution pole; Central Hudson, a municipal 

fire alarm, Tech Valley, Cable TV, and an ILEC.26  As Tech valley states Central Hudson 

requires seven feet ten inches for its use on a thirty five foot distribution pole.27  Central 

Hudson also requires a thirty five foot pole to be set six feet into the ground.28  This 

means the first attacher may attach at twenty one feet two inches, not twenty two feet two 

inches as claimed by Tech Valley.  Assuming a twelve inch drop between each attacher 

the lowest attacher, in this case the ILEC, must attach at eighteen feet two inches which 

may not meet the NESC minimum clearance standards.  This is particularly true because 

the greater average distance between distribution poles of a rural utility like Central 

Hudson results in greater than average line sag or additional stress on the poles if lines 

are attached tightly.  The resulting line sag would present an unsafe condition for the 

public.  In other words, even assuming Tech Valley’s hypothetical associated with 

attachments to a thirty five foot pole, the thirty five foot pole would need to be replaced.  

A thirty five foot pole cannot accommodate four communications attachments. 

 Similarly, Tech Valley’s assertion that a thirty foot pole can accommodate a 

second attacher is also factually incorrect.  The drawing set forth in Appendix E for a 

thirty foot pole inadvertently shows nineteen feet two inches between the ground and the 

neutral.29  The actual amount of space for a connection is, however, only seventeen feet 

six inches.  This is readily apparent from the diagram for a thirty foot pole provided by 

Central Hudson to Tech Valley and set forth in Tech Valley’s Appendix E.  The diagram 

                                                 
26 Case 12-C-0265 (Complaint at 4) (June 12, 2012). 
27 Id. 
28 Case 12-C-0265 (Tech Valley Appendix E). 
29 Id. 
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properly shows that Central Hudson requires seven feet of the thirty foot pole for its 

space.30  An additional five feet six inches of the thirty foot pole is set underground to 

ensure the pole will remain structurally sound.31  Only seventeen feet six inches remain 

for communications attachments, not sufficient space for any attachments to meet NESC 

or Central Hudson attachment standards.  While Central Hudson unfortunately 

mislabeled the diagram it provided to Tech Valley, a simple calculation, or question of 

Central Hudson, would have cleared up any confusion.32 

ARGUMENT 

I. The Commission should dismiss Tech Valley’s Complaint for failure to 
comply with the dispute resolution procedure set forth in the Pole 
Attachment Agreement. 

 
It is a fact that the Pole Attachment Agreement provides for a dispute resolution 

process.  It is also a fact that the dispute resolution process requires Tech Valley to utilize 

non-binding mediation at the Commission before filing a formal complaint.   

Central Hudson is working with Staff and Tech Valley to resolve the issues in this 

dispute.  A walk through of the disputed route is scheduled for June 28, 2012.  Central 

Hudson stands ready to work with the Commission in a non-binding mediation process.  

Under these circumstances, where Tech Valley has not followed the Pole Attachment 

Agreement’s dispute resolution process, the Commission should dismiss the complaint. 

II. The Commission should deny Tech Valley’s Complaint as contrary to the 
facts, applicable pole attachment standards, and safety and reliability 
considerations. 

 
If the Commission rules on, rather than dismisses, Tech Valley’s Complaint, there 

are but three possible outcomes.  The Commission can deny the Complaint and require 

                                                 
30 Id. 
31 Id. 
32 Central Hudson has updated ECS E 01-02-006.0 to reflect this correction. 
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Tech Valley to pay for the make ready work as determined by Central Hudson.  This 

option is consistent with pole attachment standards, will allow Central Hudson’s 

employees to provide service in a safe and efficient manner, and will provide safe and 

reliable service to customers.  This option is also consistent with precedent that 

recognizes that electric utilities have the final say to deny pole attachments if “there is 

insufficient capacity or for reasons of safety, reliability, or generally applicable 

engineering purposes.”33  The Commission has ruled consistently stating that the NESC 

sets minimum standards for attachment and that pole owners, like Central Hudson, may 

adopt stricter standards.34 

In this instance Central Hudson believes that its standards are consistent with, not 

stricter than, the NESC standards.  Even if Central Hudson’s standards were stricter than 

the NESC standards its deviation would be justified.  Central Hudson needs to maintain 

its space on the pole so that it can safely service poles in times of distress, such as storm 

outages.  To service the pole Central Hudson may need to move its neutral attachment 

from its’ current position to the bottom of the Company’s space to permit a safe area to 

work in the power zone.  Poles with long spans between them cannot be overloaded with 

lines that may stress and break the poles or sag and cause unsafe conditions for the 

public.  Poles must also be sized to the type of service provided, in this instance three 

phase service.   

Central Hudson’s standards are consistent with the NESC and always have been 

publicly available.  Tech Valley has no excuse for failing to obtain or understand the pole 

                                                 
33 In the Matter of Implementation of Section 224 of the Act A National Broadband Plan for Our Future, 
WC Docket No. 07-245, GN Docket No. 09-51 (Federal Communication Commission (“FCC”) Order on 
Reconsideration at 30) (April 7, 2011). 
34 Proceeding on Motion of the Commission Concerning Certain Pole Attachment Issues, Case 03-M-0432 
(Opinion at Appendix A at Paragraph L) (August 6, 2004). 
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attachment standards necessary to provide service to its customer.  Tech Valley’s failure 

to perform due diligence should not prevent Central Hudson from applying proper pole 

attachment standards in this proceeding. 

Second, the Commission can apply Central Hudson’s standards but require 

customers to pay for some, or all, of the make ready work.  Central Hudson believes this 

option is fundamentally unfair to customers because Tech Valley is the attacher causing 

the necessary system changes and costs.  That the last attacher must pay for the costs to 

move and upgrade all of the attachments is nothing new.  In fact it is the standard applied 

by the FCC and the Commission for many years. 

Third, the Commission can reject Central Hudson’s standards and permit Tech 

Valley to attach without replacing poles as suggested by Central Hudson and at a 

minimum price.  Central Hudson believes that this option would result in unsafe and 

unreliable service for customers and unsafe working conditions for its employees. 

Central Hudson is working diligently with Staff and Tech Valley to minimize 

Tech Valley’s costs.  Central Hudson believes that a cooperative approach is preferential 

to an adversarial approach and that the make ready work ultimately required should be 

the work that results in the safest most reliable system for customers and employees. 
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CONCLUSION 

 For the reasons more fully discussed above Central Hudson respectfully requests 

that this honorable Commission dismiss Tech Valley’s complaint or, in the alternative, 

deny the Complaint. 

Submitted 

 
Paul A. Colbert 
Associate General Counsel-Regulatory Affairs 
The Central Hudson Gas & Electric Corporation 
284 South Avenue 
Poughkeepsie, New York, 12601 
Telephone: 845-486-5831 
e-mail: pcolbert@cenhud.com 
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