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OPINION NO. 01-6

OPI Nl ON AND ORDER AUTHORI ZI NG MERGER
AND ADOPTI NG RATE PLAN

(I'ssued and Effective Decenber 3, 2001)

BY THE COWM SSI ON:

Thi s proceeding involves a request for authority to
mer ge N agara Mbhawk Power Corporation (N agara Mohawk or the
conpany), which is the New York utility subsidiary of N agara
Mohawk Hol di ngs, Inc. (NM Holdings), into the utility hol di ng
conpany system of National Gid Goup plc (National Gid).

Under the ternms of the nmerger, NM Hol di ngs woul d becone a
subsidiary of National Gid USA, a holding conpany that, in
turn, is a subsidiary of National Gid. The four corporations
are collectively referred to as "Petitioners."

Petitioners submtted their application on January 17,
2001. It conprised a Joint Petition for approval of the nerger
and associ ated stock acquisition (including, in addition to the
pl an of nmerger itself, descriptions of National Gid, the
estimated cost benefits of the merger, and an environnent al
assessnment forn) and a draft Joint Proposal concerning the rates
to be charged by the nerged entity. The Petitioners also
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request ed, anong ot her things, appointnent of a settlenent judge
to facilitate negotiations that m ght ensue follow ng certain
i nformational neetings.

In March 2001, Petitioners filed a Notice of Inpending
Negotiations and served it on the appropriate parties. The
filing was duly reported to us by neno from Adm nistrative Law
Judge Wl liam Bouteiller dated April 6, 2001. Settl enent
negoti ati ons ensued, sone of themfacilitated by Admi nistrative
Law Judge Robert Garlin.

The negotiations culmnated in the filing, on
Cctober 11, 2001, of a Joint Proposal recommendi ng resol ution of
all issues in the proceeding. The Joint Proposal was signed by
Petitioners, Departnment of Public Service Staff, the New York
State Consuner Protection Board (CPB), the New York State
Depart ment of Econom c Devel opnent, and a wi de array of other
parties. (A conplete list of the signatories is set forth in
Appendi x A.) Statenments in support of the Joint Proposal were
filed by the Petitioners, Staff, CPB, Miultiple Intervenors,

Cl ean Energy Intervenors, the Public Uility Law Project (PULP)
the Ski Resorts Coalition, the Small Hydro Group,? Chittenden
Falls Hydro Power, |BEW Local 97, and the E Cubed Conpany, LLC
and Joi nt Supporters.® Comments opposing the Joint Proposal were
filed by NYPA Industrial Intervenors (NYPAIl), the Alliance for

Conpri sing Environnental Defense, the Natural Resources
Def ense Council, the Anerican Wnd Energy Association, and
Communi ty Energy Inc.

Conprising Tannery |sland Power Conpany, Seneca Hydro
Acqui sition Corporation, Hydro Power, Inc., Sandy Hol |l ow
Power Conpany, and Bel |l ows Tower Hydro, Inc.

Joi nt Supporters conprise, in addition to E Cubed itself,
KeySpan Technol ogies, Inc., the Distributed Power Coalition
of America, Capstone Turbine, Real Energy Inc., and Integrated
Ener gy Concepts Engi neering PC
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Muni ci pal Power (AMP),* National Fuel Gas Distribution
Cor poration (NFGDC), Fourth Branch Associ ates Mechanicville
(Fourth Branch), and M. Joseph Ceary, pro se and on behal f of
Retiree Intervenors. (M. Ceary later submtted an anended
version of his comments.) The Independent Power Producers of
New York, Inc. (IPPNY) submtted conments neither supporting nor
opposi ng the Joint Proposal Reply comments were submitted by
Petitioners and Staff.”®

On Novenber 6, 2001, Petitioners submitted a set of
revisions to the Joint Proposal, correcting the cal cul ati on of
the reductions in electric delivery rates.

Public statenment hearings before Admi nistrative Law
Judge Walter T. Moyni han were held in Al bany (Novenber 5),
Syracuse (Novenber 7) and Buffal o (Novenber 8). The statenents
made at those hearings are discussed below. An evidentiary
heari ng was hel d before Adm nistrative Law Judge Joel A
Li nsider in Al bany on Novenber 9. The hearing record conprises
four volunmes of stenographic transcript--one for each hearing
day--of 17, 33, 37, and 128 pages, respectively, and 15
exhibits. Post-hearing briefs, limted by the Judge to matters
rai sed at the hearing, were submtted by Petitioners, Staff, the
Attorney Ceneral, AWMP, NFGDC, and Fourth Branch.

* AW al so asked, by letter dated Novermber 20, 2001, that we
consider the inplications for this proceeding of Ni agara
Mohawk's term nation of its contracts with Tractebel Energy
Mar keting, Inc. 1In responsive letters, Staff and the
Proponents denonstrate the absence of any such inplications.
Ni agara Mohawk had consi dered outsourcing its supply
portfolio to Tractebel, an unaffiliated third party, and
di scl osed the transaction in presentations to the parties to
this proceeding. The outsourcing arrangenent was in no way
central to the rate plan under review here, and its approval
was not essential to the plan's effectiveness.

CPB submitted reply comments |imted to questioning the
paraphrase, in Staff's Statenment in Support, of one Joint
Proposal provision. The issue, discussed bel ow, has been
resolved to the parties' satisfaction.

- 3-
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THE JO NT PROPOSAL
As sumari zed by its proponents, the Joint Proposal
woul d approve, pursuant to 870 of the Public Service Law, the
indirect acquisition of all of N agara Mhawk's common stock by
National Gid; approve, pursuant to 8865(1) and 110 of the
Public Service Law, a retail electricity rate plan that woul d

reduce delivery rates by 8. 0% a year relative to currently
effective electricity delivery rates® extend the existing freeze
on gas delivery service rates through Decenber 31, 2004;
preserve union rights under existing collective bargaining
agreenents and require negotiation with the union over the terns
of programs that could affect represented enpl oyees; provide
various protections for Niagara Mohawk's retirees; provide
vari ous other corporate and financi ng authorizations; and
represent a finding of no significant environnental inpact under
the State Environnental Quality Review Act and its inplenenting
regul ations. For the reader's conveni ence, we here provide
additional detail on many of these itens, but it should be kept
in mnd that this sunmary in no way supersedes or nodifies the
very detailed terns of the Joint Proposal itself.

As background, it should be noted that Ni agara
Mohawk's current rates are in place pursuant to the Power Choice
pl an approved early in 1998, and, nore specifically, the Year
4/5 conpliance filing pursuant to that plan, which adjusted sone
rates upward follow ng the reduction that had been in place
during the first three years of PowerChoice.® An inportant
conmponent of Power Choi ce was the Master Restructuring Agreenent
(MRA) between Ni agara Mohawk and 16 i ndependent power producers,
designed to aneliorate the conpany's contractual obligations to
pay those producers above-market prices for electricity. The
conpany was aut horized to recover MRA-rel ated costs--in effect,

The electric rate plan contains a plethora of specific
provi sions and accounts for the bulk of the Joint Proposal.

" Cases 94-E-0098 et al., N agara Mhawk Power Corporation -
Rat es, Opinion No. 98-8 (issued March 20, 1998).

® 1d., untitled order issued August 29, 2001.

-4-
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stranded costs--through a Conpetitive Transition Charge (CTC)
and, to ensure that those costs anong others were not unfairly
shirked by custoners | eaving N agara Mhawk's system the

i mposition of certain fees (enbodied in tariff rules discussed
bel ow) was aut hori zed.®

The Merger Pl an

Fol l owi ng the transactions contenpl ated by the
parties' nerger plan, NM Holdings will energe as a wholly owned
subsidiary (through National Gid USA) of National Gid.
National Gidis a British Corporation that directly or
indirectly owns electric utilities around the world and that
| ast year acquired New England Electric System the parent of
electric distribution utilities in Massachusetts, Rhode Isl and,
and New Hanpshire, as well as other utility interests in New
Engl and. The particulars of the corporate transactions,
i ncluding use of a corporate structure designed to mninm ze
taxes, are not contested, though sonme of their consequences, as
di scussed bel ow, are. The transaction has received all other
requi site approval s except that of the Securities and Exchange
Comm ssion, which will act only after all other needed approval s
(including ours) are in hand.

The Rate Pl an

The Joint Proposal contenplates a rate plan with a
termof slightly less than ten years, running fromthe
"Effective Date" (the day after the nerger closing) through
Decenber 31, 2011. Electric custonmers are to be credited with
$405, 000 for each day the Effective Date is postponed beyond
January 1, 2002 (81.1).

This limted and general description of some pertinent

Power Choi ce concepts is intended only to provide vocabul ary
for later discussions. It naturally presents neither the
pl an as a whole nor our reasons for having found it to be in
the public interest.

 This figure, and others below, reflect the Joint Proposal

revi sions submtted on Novenber 6.

-5-
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1. Eectric Delivery Rates
Electric delivery rates would be reduced by

$152 mllion a year, equivalent to a reduction of 8.0%in
delivery rates and a reduction of 4.6%in overall (that is,
delivery plus commopdity) rates. The electricity delivery rates
are designed to recover transm ssion and distribution costs,
reflecting therein a 10.6%return on equity (81.2.2.1), as well
as the Conpetitive Transition Charge, which recovers fixed and
forecast variable stranded costs.™ Under the Joint Proposal,

the recoverabl e fixed costs are reduced by the wite-off of
approxi mately $850 mllion of stranded costs associated with the
Nine MIle Point nuclear power plants, in addition to the

$123 mllion of such costs to be witten off pursuant to the
Nine Mle Point Transfer Proceeding.® The unanortized bal ance
of fixed costs is allowed a return (81.2.2.3).

Under the plan, the transm ssion-distribution portion
of the electricity delivery charge woul d be higher, and the CTC
portion would be lower, than in existing rates. Rates are
designed to ensure, anong other things, that no custonmer wl|
bear a delivery rate increase on the effective date
(Attachment 3, 882.0, 3.1).

In addition to reflecting the treatnent of stranded
costs, the rate reductions also reflect the assignnent to
rat epayers of 50% of the electric portion of the forecast
ef ficiency gains and synergy savings (net of costs to achieve)

" The fixed portion of the CTC recovers costs associated with
t he buyout of supply contracts wi th i ndependent power
producers under the Master Restructuring Agreenment and the
sale of generation facilities that, in aggregate, are |less
t han book value. The variable portion of the CTC recovers
net over-narket costs (based on a forecast) associated with
i ndependent power producer purchases and power purchased
under various transition power contracts that N agara Mhawk
entered into as a condition of the sale of its generation
facilities.

2 Case 01-E-0011, Ni agara Mbhawk Power Corporation, et. al. -
Nine Mle Point Transfer, Order Authorizing Asset Transfers
(i ssued Cctober 26, 2001).

-6-
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agreed to by the parties.®™ Synergy savings over the termof the
pl an are set at about $130 million per year, allocated 62%to
New York, and efficiency gains are set at $60 mllion per year,
all ocated 100%to New York (81.2.5.2.7). The inputed |evels
flow to ratepayers regardl ess of whether they are achieved in
fact; the treatnent of savings in excess of the inputed |evels
i s di scussed bel ow.

The rates initially set under the plan will remain in
effect for its entire termexcept for certain authorized
adj ustments (81.2.3)," including the CTC reset. The CTC reset
adjustnment will be applied every two years to reflect the inpact
on recoverabl e over-market costs of changes in the forecast of
commodity prices for electricity and natural gas (81.2.3.3).
Delivery rates may al so be adjusted, subject to nornal
Comm ssi on approval procedures and in a revenue neutral manner,
to reflect changes in N agara Mohawk's service responsibilities
that affect the existing allocation of costs to the generati on,
supply, transm ssion, and distribution functions of the
electricity supply and delivery system (81.2.3.5).

Rates may al so be changed every two years to reflect
bal ances in a deferral account to the extent they exceed
$100 million in either direction (with one exception to that
threshold)(81.2.3.4; 81.2.4). The itens to be included in the
deferral account enconpass various extraordinary or difficult-
to-forecast itens, including the "follow on nerger credit,"
whi ch assigns to custoners 50% of the additional synergies (net
of costs to achieve) produced by any additional National Gid
mergers or acquisitions within the United States and al |l ocabl e

3 Synergy savings are those flowing fromthe merger of N agara

Mohawk into National Gid. Efficiency gains are those
resulting frominprovenents in Niagara Mhawk's own
operations and its divestiture of its generation plants.
Costs to achieve are the additional costs that nust be
incurred to realize the savings and nust be of fset agai nst
the gross savings to derive a net figure.

¥ These adjustments are to be distinguished fromthe earnings

sharing mechani sm and potential rate reopeners discussed
bel ow.

-7-
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to Niagara Mohawk. It includes as well as the custoners' share
of earnings above the sharing threshold, next discussed.®

As noted, the rates are premised on a return on equity
of 10.6% Under the plan, Ni agara Mohawk is permtted to retain
any additional earnings up to 11.75% and it may increase that

% The list of itens eligible for deferral includes: existing
deferral bal ances, accunul ated during the termof the
Power Choi ce Settlenent; certain tax and accounting changes
that affect costs and revenues by nore than $2 mllion a year
if externally inposed or by nore than $500,000 a year if
internally adopted; |egislative or regulatory changes with an
i npact of nmore than $2 million a year; extraordinary
inflation, subject to specified limtations; extraordinary
storm costs exceeding $2 nmillion fromany one storm but only
if the conpany has spent nore than $6 million in that year
for stormrestoration costs; site investigation and
renediation (SIR) costs to the extent they differ from $12.75
mllion a year; certain increnental econom c devel opnent fund
expenditures; penalties associated wwth a failure to neet
applicabl e service quality standards and not previously
credited to custoners (the service quality assurance plan is
descri bed below); certain custoner service back-out,
nmetering, and billing credits provided pursuant to the Joint
Proposal itself or previous orders; the custoners' share of
earni ngs above the sharing threshold; stranded cost credits
and recoveries required or authorized under the settlenents
and orders approving the sale of N agara Mhawk's generating
assets; amounts in excess of the renewables cap set forth in
Rul e 12.8 of Niagara Mhawk's tariff; recoveries or credits
related to certain pension and ot her post-enploynent benefit
(OPEB) expenses; certain increnmental non-I|abor costs
associated with the custoner outreach and education program
and the conpetition-related and | owi ncone incentive
mechani sns, described bel ow, refunds or revenue effects
associated with the resolution of an ongoi ng proceedi ng
(Case 99-E-0503) regarding the application of N agara
Mohawk's rates to religious institutions; anmounts approved in
response to a request by N agara Mohawk for speci al
rat emaki ng treatnent for major prograns and expenditures,
beyond those here forecast, in years 7 through 10 of the rate
pl an; revenue | osses, subject to certain limtations, related
to nodifications of Rules 12, 44 and 52, discussed bel ow;, 50%
of net increnental revenues related to certain new services
and royalties; the followon nerger credit; and the credit of
$405, 000 per day for each day that the effective date of the
merger is delayed beyond January 1, 2002.

- 8-
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figure by an average of 25 basis points a year over the 10-year
termif it achieves certain goals related to conpetition and

| ow- incone prograns. Earnings above 11.75% (or the higher
figure in any year if the incentive is achieved) are to be
shared between the conpany and its ratepayers (§1.2.5).% The
pl an sets forth several adjustnents to be applied in determ ning
t he conpany's earnings for purposes of the sharing arrangenent;
anong ot her things, certain incentive conpensation paid
primarily to senior executives is excluded fromthe expenses
that are recogni zed. To acconplish the sharing, cunulative
earnings are first conpared to the sharing threshold after the
fourth year of the rate plan and, if the threshold is exceeded,
50% of the excess is placed in the deferral account.

Thereafter, the conparison is perfornmed annually and, follow ng
January 1, 2009 (or, if earlier, the effective date of any rate
reopener credit, discussed below), the ratepayers' share of
excess earnings is increased to 75% of earni ngs between 14% and
16% and 90% of earni ngs over 16%

In the event cunul ative earnings over the first four
years exceed 11.75% the rate plan provides not only for the
retrospective sharing just noted but also for a prospective rate
reopener (81.2.3.6). In that event, the conpany is required to
reduce its electricity delivery rates by January 1, 2007 by an
anount equal to 50% of the annualized anmount of excess earnings.
In the absence of earnings exceeding 11.75% the analysis is
repeated in each ensuing year but no nore than one reopener
credit is to be put into effect during the termof the rate
pl an.

During the termof the plan, electricity delivery
rates may be reviewed upon a conplaint pursuant to Public

® As in other cases, the 11.75% sharing threshold is sonetinmes

referred to as an earnings "cap." That m snonmer suggests
earni ngs may not exceed the specified |evel, which is not the
case; the conpany may, in fact, retain a portion of earnings
above 11.75% Accordingly, while the figure is indeed a cap
on the earnings that may be retained 100% by N agara Mhawk,
it is better described as a sharing threshold than an
ear ni ngs cap.

-0-
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Service Law 871 (81.2.7) or upon a filing by N agara Mhawk
(81.2.8). In defending against any such conplaint, N agara
Mohawk is permitted to include in its revenue requirenents 100%
of the annual synergy savings, efficiency gains, and cost to
achieve for the relevant year as well as recovery of its CTC
In any such filing nade by N agara Mhawk, the revenue
requirenent is to be calculated in a way so as to preclude
Ni agara Mohawk fromretaining any portion of the synergy savings
or efficiency gains.

Rates may be affected as well by the Joint Proposal's
"service quality assurance program’ (set forth in Attachnent 9),
providing for potential penalties with a total annual pretax

value of $24 million to be applied if satisfactory |evels of
service are not delivered. O that anount, $13 mllion is
associated with electric and gas custoner service, including the
| owi ncone custoner assistance program and $11 million is

associated with electric reliability. The custoner service
provi si ons adopt standards related to call center operations,
billing and collections, field services, and the | owi ncone
cust oner assistance program The electric reliability standards
relate to service reliability (i.e., frequency and duration of
interruptions) and power quality (i.e., nonentary
interruptions). Service quality penalties equal to or greater
than $7.5 million in any year are to be credited to electric
(and gas) customer charges in accordance with a specified
mechani sm (81.2.3.7); lesser penalties are to be flowed through
t he deferral account.

Finally with respect to rate changes, the Joint
Proposal authorizes (81.2.21) the filing of revenue neutral rate
desi gn changes as long as they do not increase the custoner

" The program description notes that gas safety issues are

addressed in the settlenent whose terns were approved in
Case 99-G 0336, N agara Mohawk Power Corporation - Gas Rate
and Restructuring Proposal, Opinion No. 00-9 (issued July 27,
2000) (the Gas Settlement) and are therefore not addressed in
this program

-10-
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charge for SC-1 custoners before Decenber 31, 2005 and are not
inconsistent with the explicit terms of the Joint Proposal.

For the period following the termof the plan, N agara
Mohawk is required to nake a full revenue requirenent filing
setting forth rates constrained in a variety of ways, such as by
excl usion of any of the conpany's allowance for efficiency gains
and synergy savings (81.2.6).

Low i ncome custoner services to be provided are
described in Attachment 19 to the Joint Proposal, subject to
nodi fication by the Conm ssion, and N agara Mhawk undertakes as
well to adopt a lowincone rate (set forth in Attachnent 3)
provi ding a $5-a-nonth di scount fromthe otherw se applicable
S.C. 1 rate for eligible custonmers. An allowance of $2 million
is included in rates for the discount, with the possibility of
adj ustnment at the CTC reset (81.2.9). The estimated total
annual discounts start at $1 mllion in 2002 and increase by
$1 mllion annually through 2005. The design and participation
targets of the lowincone rate for the ensuing years are to be
proposed by the parties for our consideration in year 4.

Wth respect to econom c devel opnent, the Joint
Proposal provides (81.2.10) for N agara Mhawk, in consultation
with Enpire State Devel opnent, |ocal econom c devel opnent
agencies, Staff, and other interested parties, to devel op an
econoni ¢ devel opnent plan that increases the funding associ ated
with existing prograns by $12.5 million and devel ops vari ous new
programinitiatives designed to encourage the attraction,
expansi on, and retention of business custonmers within the
service territory. The Joint Proposal provides as well for
contract custoners (who rmay be obligated to pay prices higher
t han those set here) to nove, subject to certain conditions, to
the otherwi se applicable tariff rates without penalty (81.2.12)
and provides certain protections for customers taking NYPA hydro
service (81.2.13).

Attachnment 20 to the Joint Proposal describes Niagara
Mohawk's conmitnents to environnental and renewabl es marketing
(81.2.11). Anong other things, the conpany is to work with
provi ders of renewabl e energy products to facilitate the sale
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and delivery of power fromrenewabl e resources; provide
information to custoners on green power; facilitate conpliance
by state agencies with the Governor's Executive Order on
Renewabl e Energy Purchase and Energy Efficiency; and support the
construction of new transm ssion needed to devel op the w nd
resources on the Tug Hill Pl ateau.

The Joi nt Proposal includes provisions addressed to
three rules in N agara Mohawk's tariff that protect its revenues
in the event custoners bypass N agara Mhawk's delivery system
install their own generation, or increase the voltage at which
they take service (81.2.17). Rule 12 governs standby electric
rates, which we recently considered in Case 99-E-1470."® The
Joint Proposal specifies the procedures to be followed in
i npl enenting that determ nation with respect to N agara Mhawk.
Rule 44 (related to revenue | osses associated with a change in
the voltage at which a custoner takes power) is |eft unchanged
by the Joint Proposal, but parties retain their right to
advocate nodification or elimnation of the rule. Rule 52,
whi ch i nposes exit fees for individual custoners |eaving Ni agara
Mohawk' s delivery system is to be nodified to exenpt fromthe
exit fee customers in specified situations.” Parties retain the
right to advocate further nodification or total elimnation of
Rule 52. N agara Mohawk is to bear the first $2 mllion per
year of revenue |osses after Septenmber 1, 2003 associated with
changes in these rules that occur after the filing of the Joint
Pr oposal .

The Joint Proposal provides (81.2.18) for a pilot
program under whi ch Ni agara Mohawk wi || consi der issuing RFPs
for up to two distributed generation projects per year. (It
recogni zes that we may inpose additional requirenments on N agara
Mohawk in this area, as in our generic proceeding on distributed

8 Case 99-E-1470, Rates, Ternms and Conditions for Standby
Service, Opinion No. 01-4 (issued Cctober 26, 2001).

The exenptions are described in greater detail below, in the
context of parties' argunents.

19
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generation.?® In addition, the conpany will convene a neeting,
foll owi ng approval by the Institute of Electrical and El ectronic
Engi neers of revised interconnection standards (| EEE 1547), to
review t hose standards, and, if appropriate, incorporate them
(81.2.19). To facilitate retail access, the conpany agrees as
well (81.2.20) to work toward standardi zing rules applicable to
ESCOs and mar ket ers throughout the Niagara Mohawk/ National Gid
service territories in New York and New England, with the goa

of reducing costs and inproving service to all narketers and
suppliers serving the conbi ned system

Ni agara Mohawk "recogni zes its responsibility to
study, plan and inplenent inprovenents to its transm ssion
systemto continue to provide its custonmers with safe, reliable
and economcally efficient access to electric commodity”
(81.2.22). The Joint Proposal accordingly provides for various
studies, reports, and interaction with Staff related to that
undert aki ng.

Finally, the Joint Proposal states (81.5) that its
provisions related to stranded cost recovery, transm ssion and
di stribution charges, and the overall level of electricity
delivery rates are designed to resolve

(a) all issues associated with the recovery
of Niagara Mohawk's Fi xed Cost conponent of
the CTC that remains unanortized as of the
Ef fective Date, including the anortization
of the remai ning regul atory assets on

Ni agara Mohawk's books with a return equal
to Ni agara Mohawk's wei ghted cost of

2 Case 00-E-0005, Costs, Benefits, and Rates Regarding
Di stributed Generation, Opinion No. 01-5 (issued Cctober 26,
2001) .
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capital ® and the full recovery of all of

Ni agara Mohawk's remai ni ng paynents to | PPs
under existing contracts and econom c buy
down or buy out agreenents through the
remai ni ng periods of those contracts even if
t hose agreenents extend beyond the Rate Pl an
Period; and (b) all issues associated with
the estimation, allocation, and sharing of
Efficiency Gains, Synergy Savings, and Costs
to Achi eve, including the ratenaking
treatment of those Efficiency Gains, Synergy
Savi ngs, and Costs to Achieve during the
Rate Pl an Peri od.

2. Electric Coomodity Rates and Service
The Joi nt Proposal provides, in general, for
continuation of N agara Mhawk's prograns for price-hedged
el ectric coomodity service. Standard rate service custoners may

continue to take partially hedged service using the delivery
cost adjustrment (DCA)(81.3.1) but may nove, subject to certain
conditions and limtations, to market rate service (81.3.2).

The Joint Proposal specifies (81.3.3) the back-out credits to be
afforded to custoners selecting alternative commodity suppliers
(all may do so) and establishes (81.3.5) a Market Match Program
and Market Expo Program designed to facilitate the devel opnent
of commodity markets and hel p larger custonmers arrange for their
own supplies. The conpany's custoner outreach and education

i ncentive programincludes provisions designed to increase

cust oner awar eness of choice in the commopdity market and ESCO
satisfaction with the service N agara Mohawk is providing. The
Joint Proposal |eaves in place (81.3.6) various commodity
service prograns and nodifies the nethod for allocating power

2 The remmining regul atory assets include the unanortized

bal ance of N agara Mbhawk's paynents under the Master
Restructuring Agreenent. N agara Mbohawk shall be authorized
torealize a return on this regulatory asset as shown in
Attachnent 1. The return shall be adjusted to match the
Comm ssion's finding on the weighted cost of capital should
Ni agara Mohawk's rates be changed pursuant to sections 1.2.7,
1.2.8, or 3.5 during the period of the Rate Plan. (Footnote
in original.)
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fromthe Power for Jobs Programin a manner that all ows
custoners to receive a greater share of the benefits (81.3.6.4).

3. Natural Gas Provisions
The Joi nt Proposal would extend, through Decenber 31,

2004, the Gas Settlenment's existing freeze on N agara Mhawk's
rates for gas delivery service, which would otherw se expire on
August 31, 2003 (8§1.6.1).%2 In the event Niagara Mhawk receives
a gas delivery service rate increase to take effect at any tine,
all synergy and efficiency savings fromthis or any foll ow on
merger or acquisition associated with the gas business are to be
all ocated 100%to custoners (81.6.1.1). In the absence of gas
delivery service rate increases, N agara Mbohawk may retain 50%
of follow on nerger savings allocable to gas service (81.6.1.3).
The earni ngs sharing nechani smunder the Gas Settlenent is to
remain in effect through Decenber 31, 2004 and continue through
any further Gas Settlenment stay-out but will be adjusted on
Septenber 1, 2003 to reflect 50% of the gas portion of the
synergy savings, efficiency savings, and costs to achi eve
described in connection with the electric rate plan (81.6.8).
Wth respect to gas service, N agara Mhawk agrees to
continue to abide by various provisions of the Gas Settl enent,
i ncluding those relating to cathodic protection, one-cal
noti ces, and | eak backlogs (881.6.2.1, 1.6.2.2, and 1.6.2.3).
It will incur penalties if it fails to neet defined safety
targets and will continue to be offered incentives related to
custonmer mgration and custoner understandi ng and awar eness (88
1.6.2.5 and 1.6.2.6). Revenue sharing related to capacity
rel ease, sales for resale and portfolio nanagenent incentive
mechani snms are continued through Decenber 31, 2004, with certain
updates in the annual target as of Septenber 1, 2003 (81.6.2.7).
O her gas related provisions include a series of rate
design and tariff changes (81.6.7) that, anong other things,
increase the S.C. 1 m nimum charge for non-heating custoners to
the sane |level as for heating custoners, increase the S.C. 2 -

#? See Case 99-G 0336, supra.
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Smal | Ceneral Service tail-block rate to approximate the S.C. 3
- Large Ceneral Service rate for the sane usage |evel, and
continue the novenent toward elimnation of the rate
differentials between custoners of the former Syracuse Suburban
Gas Conpany and ot her N agara Mohawk customers. A gas billing
back-out credit of 53¢ per bill is provided for gas-only
custoners, pending further determ nation in the Ceneric
Unbundl i ng Proceeding, to ensure that custonmers receiving a
single bill from Ni agara Mohawk for Ni agara Mohawk's delivery
service and a gas nmarketer's commodity service do not doubl e-pay
for billing services (81.6.7.7).

Matters Related to the Merger

The Joint Proposal is conditioned on the closing of
the merger (82.1), and the parties agree not to oppose approval
of the merger before any state of federal agency whose approval
is required (82.2). They agree as well that the nerger is in
the public interest and shoul d be approved and that the
foll owi ng specific authorizations should be granted:

OO approval under PSL 870 to enabl e Nati onal
Gidindirectly to acquire 100% of the
common stock of Ni agara Mbhawk;

00 approval under PSL 8865(1) and 110 of the
Joi nt Proposal;

0 a finding under PSL 869 that Ni agara
Mohawk' s participation in the National
Gid USA Money Pool, as borrower or
| ender, and participation of Niagara
Mohawk's affiliates as |enders, are
appropriate, as long as participation
conforms to the National Gid USA Money
Pool Agreenent;

O authorization under PSL 866(4) for Ni agara
Mohawk to convert from a cal endar year
fiscal year to a fiscal year ending March
31; and

(0 authorization for Ni agara Mohawk to del ay

the filing of its PSC Annual Report to
June 1 of each cal endar year.
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The parties stipulate as well that the proposed corporate
structure, affiliate rules, contracts, accounting treatnment, and
dividend Iimtations, and standards of conpetitive conduct set
forth in Attachnent 23 to the Joint Proposal should be approved;
that a limted waiver (described below fromour Statenent of
Pol i cy on Pensions and OPEBs® shoul d be approved; that approval
of the Joint Proposal should represent a finding of no
significant environnmental inpact under SEQRA and its

i npl enenting regul ations; and that except for that SEQRA
finding, no other approvals or authorizations are known to be
necessary to consumuate the nerger.

Wth respect to labor matters, the Joint Proposal
notes (82.4) that the contenplated efficiency gains and synergy
savi ngs are based, in part, on elimnation of redundant
positions and that "it is the objective of N agara Mhawk and
National Gid to acconplish the necessary reduction in staff
over time through attrition and voluntary progranms, such as
early retirenent and voluntary separation prograns.” N agara
Mohawk agrees to initiate negotiations with its union (IBEW
Local 97) pronptly after the nmerger with the objective of
avoi ding the need for layoffs, though neither side waives any
rights under the currently effective collective bargaining
agreenent or applicable federal and state | abor | aws.

On the matter of retiree benefits, the Joint Proposal
states (82.5) that retirenent benefits are a key conponent of
Ni agara Mohawk' s enpl oyees' conpensation package; that "N agara
Mohawk and National Gid have publicly stated that they have no
present intention to reduce retirees' benefits”; that their
"historical track records [show] that retiree benefits have been
delivered as designed"; that federal |aw prohibits the reduction
of pension benefits; and that while federal |aw does not apply
simlar restrictions to retiree health and life insurance
benefits, retirees' other rights in that regard are not
di m ni shed by the nmerger and, in any event, there are nunerous

2 Statement of Policy Concerning the Accounting and Rat emaki ng

Treat nent for Pensi ons and Post-Retirenment Benefits O her
Than Pensions (issued Septenber 7, 1993).
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di sincentives to reducing those benefits. In response to
concerns expressed by retirees about continuation of their

exi sting benefits followi ng the nerger, the Joint Proposal
extends to four years, rather than the originally proposed two
years, the period within which retirees are protected agai nst
any adverse nodifications to their benefits (82.5.1). In
addition, it establishes a Retirees' Advisory Commttee, to
facilitate informati on exchange with retirees regardi ng any
future changes in benefits (82.5.2), and it conmmts Ni agara
Mohawk and National Gid not to annuitize pensions wthin four
years followi ng the closing and not to do so thereafter w thout
notice to the Retiree Advisory Conmttee and approval by the
Conmi ssion (82.5.3). N agara Mbhawk agrees to adhere to our
Policy Statenment on Pensions and OPEBs (under which there woul d
be no profit or loss fromchanges to retirees' benefits) subject
to two waivers: (1) N agara Mohawk and National Gid may
establish a single master trust, with separate segregated sub-
trusts for New York and New England retirees, as long as a
conpl ete separate accounting can be nade for the N agara Mbhawk
sub-trust; and (2) a National Gid subsidiary incorporated in
Massachusetts "will be permtted to manage the pensi on/ OPEB

pl ans subject to...staff review as |long as a separate, non-
affiliated entity is handling the investnment decisions
pertaining to the plans" (82.5.4). The Proposal states as well
(82.5.5) that Niagara Mbhawk, its union, and individual retirees
wai ve no rights under collective bargai ning agreenents or
federal or state |abor |aws, nor do the provisions regarding
retirees affect collective bargaining by N agara Mohawk and its
uni on on pension and benefit issues related to represented

enpl oyees.

Finally, N agara Mohawk agrees (82.6) to notify us
before inplenmenting any significant changes to the | ocations or
means of delivery of services, including energency response,
associ ated with customer service functions; to maintain its
corporate headquarters in Syracuse; to have its officers and the
seni or managenent team responsi ble for day-to-day operations in
New York maintain offices within the State; and to maintain a
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| evel of workforce in the state sufficient to achi eve custoner
service and reliability objectives.

O her Provisions
The Joi nt Proposal provides that it shall not be
deened to constitute an adm ssion by any party regardi ng any

all egation in any proceeding; that the discussions that
culmnated in the Joint Proposal are to be regarded as
privileged and without prejudice to the position of any party;
that the proposal is explicitly conditioned upon our acceptance
of it inits entirety and that each signatory may w thdraw from
it upon witten notice to us in the event we do not accept it in
its entirety; that if any of the Petitioners gives such notice,
the Joint Proposal is deened w thdrawn; that disputes over the
interpretation or inplenentation of the Joint Proposal that
cannot be resolved informally may be referred to us; and that
nothing in the Joint Proposal shall be construed to limt our
authority to reduce N agara Mohawk's rates in the event we
determ ne, in accordance with the Public Service Law, that they
exceed just and reasonabl e |evels.
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STATEMENTS | N SUPPORT#

Petitioners

Noting that both parties to the nmerger have exited or
are about to exit the commodity market as well as the generation
busi ness, Petitioners explain that the purpose of the nmerger is
not to increase market share in the commodity markets but to
rebuild the econom es of scale that have been substantially
di m ni shed by divestiture of generation. They argue that the
| arger organi zation will be able to provide nore and better
services at |lower unit cost and that the Joint Proposal's rate
plan will set the regulatory framework to all ow those savings to
be realized and to be all ocated between the conpany and its
custonmers. In Petitioners' view,

the benefits to custoners fromthe nerger
are substantial. Efficiency Gains and
Synergy Savi ngs are shared; a substanti al
amount of stranded costs are witten off;
and Electricity Rates are reduced. Service
gquality is maintained and inproved; new
services are introduced to encourage markets
and help I ow i ncome custoners; and econonic
devel opnent prograns are expanded. The
natural gas delivery service rate freeze is
extended. The Comm ssion's regul atory
authority over N agara Mhawk is not
inmpaired. The nmerger will result in |ower
rates, better service, and a return to
financial health for N agara Mhawk. %

More specifically, Petitioners cite, first, the rate
plan's i mediate reduction in electricity delivery rates and the
ensuing rate stability, benefits they attribute to the
ef ficiency gains and synergy savings and to the reduction of
Ni agara Mohawk's stranded cost recovery and its extension beyond
the term contenpl ated by Power Choice. The efficiency gains and

# Petitioners and Staff submitted the nobst conprehensive

statenents in support. In large part, those docunents
summari ze the Joint Proposal while arguing its nerits; in
presenting the argunents, we will attenpt to avoid

reiterating the sunmary.

® Petitioners' Statenment in Support, pp. 4-5.
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synergy savings, estimated in the initial filing at about
$150 million per year ($105 mllion allocated to N agara Mhawk)
were increased during the course of the negotiations to about
$190 million, of which about $141 mllion is allocated to
Ni agara Mbhawk.?® Petitioners note that the 50% al | ocati on of
net efficiency gains and synergy savings to N agara Mhawk is
consi stent with, anmong other things, the Power Choice deci sion,
whi ch all owed the conpany to retain 100% of the synergy savings
froma merger for five years, and that N agara Mohawk bears the
risk associated with a failure to achieve the efficiency gains
and synergy savings, which are reflected in rates regardl ess of
whet her they are achieved. (Though the conpany retains the
right to file for newrates if an earnings shortfall threatens
its financial integrity, by making such a filing it would
conprom se its right to retain any portion of the efficiency
gains and synergy savings.) On the other hand, if synergy
savi ngs and efficiency gains exceed projected | evels, customers
can share in the additional benefits through the earnings
sharing nmechanism the rate reopener credit, and the foll ow on
nmerger credit.

Additional electric rate benefit cited by Petitioners
i ncl ude

exclusion fromrates of the goodw ||
associated wth the acquisition, of
transaction costs, and of the agreed-upon
Nine Mle Point wite off;

resol ution of CTC issues, including

conpl ete anortization, by the end of the
rate plan term of the fixed conponent of
strandabl e costs;

resolution of all issues related to the
vari abl e cost conponent of generation-
rel ated stranded costs; and

% These gains are estimated to phase in over tinme, as shown in

Attachnent 18 to the Joint Proposal.
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a mechani sm (the deferral account) that
recogni zes significant changes in costs
and savings while maintaining rate
stability.

Petitioners point as well to provisions of the rate
plan setting forth "several new and inproved services and ot her
features that are designed to enhance and maintain service to
Ni agara Mohawk's custoners."? They cite the service quality
assurance program wth its penalties in the event N agara
Mohawk fails to neet specified standards and the review of the
standards thenselves in the third, sixth and tenth years of the
rate plan; the enhancenent of the |owincone custoner assistance
program the continuation and expansi on of econom c devel opnment
prograns; and the significant commtnent to furthering the
devel opnment of renewabl e power markets and renewabl e power
supplies in Niagara Mohawk's service territory. They cite, as
"one of the key benefits of the nerger and rate plan," its
transm ssi on planni ng and i nvestnent provisions, which "w ||
enhance the opportunity to devel op the necessary infrastructure
to provide reliable service and efficient commodity narkets”
over the conmbined nulti-state systemand "hel p transm ssion
custoners eval uate opportunities and make new or further use of
the system"?®

The electric commodity provisions of the plan,
according to Petitioners, maintain and enhance the key features
of current practice (nost recently approved in the Power Choice
Year 4/5 Conpliance Filing). Standard rate service custoners
will continue to be provided hedged service using the delivery
cost adjustnent, though the anount of avail able hedges w ||
decline. Custoner service back-out credits are specified for
custoners opting to buy electricity from another supplier,
subj ect to nodification in accordance with the decision in

27

p. 33.

% p. 40.

Id..
1d..

-22-



CASE 01- M 0075

Case 00- M 0504. Several steps, noted above,® will be taken to
facilitate the devel opnment of conpetitive markets, and these
steps, "together with the renewabl e marketing
initiatives...provide an opportunity for customers to gain
addi tional value on the comobdity portion of their bills. The
commtnments go hand-in-hand with the commtnents for
transm ssion planning that will identify areas of congestion and
devise ways to limt constraints so that |ower-priced power can
be delivered to all parts of Ni agara Mohawk's service
territory."®
Wth respect to gas delivery service rates,
Petitioners explain that the Joint Proposal builds on and
extends the current Gas Settlenent. They go on to summarize the
remai ni ng provi sions of the Joint Proposal, pointing, anong
other things, to the dividend limtations and the requirenent
for Commi ssion approval of new services.® They assert that
retiree protections are not dimnished by the nmerger and that
the Joint Proposal provides added benefits for retirees; they
cite, anong other things, the provision for a separate sub-trust
subj ect to our audit.

Petitioners conclude by reviewi ng the Settl enent
agai nst the six considerations identified in our Settl enment
Procedures and Gui del i nes® and arguing that the Joint Proposal
warrants approval on all of those grounds. They contend, first,
that the Joint Proposal is consistent with |aw and public in
that it would

2 petitioners refer here to standardized ternms for retai

access, the custonmer outreach and educati on program and
incentive, and the market match program

Petitioners' Statenent in Support, pp. 42-43.

31

Joint Proposal, Attachnment 23, pp. 3-5, 6-8.

¥ Case 90-M 0255, Settlement Procedures and Guidelines (issued
March 24, 1992), p. 30.
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[0 reduce rates for delivery of electricity

[0 stabilize delivery rates over an extended
period with limted opportunity for
adj ust nment

0 mtigate the volatility in conmodity
prices for small custoners over a multi-
year period

0 mtigate stranded costs to a degree even
beyond what we have advocat ed

O inplenment our goal of naintaining and
i mprovi ng customer service

[0 support the devel opnent of conpetitive
mar ket s through a variety of provisions

[0 support the policy favoring econonic
devel opnent

[0 support our goals related to environnenta
protection and energy efficiency in the
context of reduced and stable rates

0 harnmoni ze with our policy of concern for
econoni cal | y di sadvant aged custoners

Petitioners recognize that the plan's ten-year termis unusually
| ong but assert that its duration is critical to the achi evenent
of its benefits and not inconsistent with any stated policy.
Finally, they assert they are aware of no provision of the
Public Service Law or any other statute that would prohibit or
precl ude adoption of the Joint Proposal.

Second, Petitioners argue that the result produced by
the Joint Proposal conpares favorably with the likely result of
litigation. They cite the nunber and range of signatories and
numer ous concessi ons made by Ni agara Mohawk, including | ower
electricity delivery rates than initially proposed, a |onger
extension to the gas rate freeze, a nore chall engi ng service
gual ity assurance plan than initially proposed, and a nore
generous earni ngs shari ng nmechani sm

Petitioners next assert that the Joint Proposal would
bal ance the interests of custonmers and the utility, again citing
the list of signatories and their breadth of interests. They
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mai ntain that the Joint Proposal will further the interests of
all customer classes while allow ng Niagara Mohawk to return to
financial health.

Next, Petitioners argue that there is a rational basis
for approving the Joint Proposal, citing the principled
di scussions that preceded it, the |arge nunber of information
requests responded to, and the thorough analysis of the rate
pl an that has been provi ded.

Petitioners maintain as well that the record in the
case is adequate to support a decision in favor of the Joint
Proposal. Wile the Joint Proposal was arrived at w thout
formal hearings or litigation, it is thoroughly docunented
through its attachnments, which are tied back to the filing and
wor kpapers.

Finally, Petitioners note that the Joint Proposal is
supported by a wide array of parties with interests that would
ot herwi se be seen as adverse to one anot her.

Staf f
Cting many of the sanme features identified by
Petitioners, Staff asserts that the Joint Proposal "protects
ratepayers, is fair to investors, further pronotes the
Comm ssion's conpetitive agenda, and produces results within the
range of reasonable results had the case been litigated.
Mor eover, the Comm ssion should give substantial weight to the
fact the Joint Proposal reflects agreenment by many nornally
adversarial parties."® Staff notes that the Joint Proposal is
offered as a conpl ete package that is fair and equitable overal
and that no termshould be viewed in isolation. Citing the
"resolution of outstanding issues” in 81.5, it sunms up the Joint
Proposal, "at its nost fundanental |evel,"” as follows:

The conpani es agree to reduced delivery rate
| evels for ten years. To acconplish this,
they agree to wite-off approximately

$851 mllion of expected stranded costs. In
exchange for these concessions, they

¥ oStaff's Statenent in Support, pp. 2-3.
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essentially require that the Signatories
agree to propose to the Conmi ssion two
things: (1) that the Comm ssion approve the
merger, and (2) that the Conm ssion conmt
to the proposed rate levels that reflect al
mer ger cost savings and that will recover
al | expected stranded costs that remain
after the wite-off. Section 1.5 addresses
this latter commtment. Sonme stranded costs
are fixed and known at this tinme (largely
the costs of the MRA and the renaining

nucl ear book costs once the Nine Mle Units
are sold). However, the extent to which

exi sting hedge contracts are above or bel ow
mar ket wi |l depend upon future, unknown
commodity prices. Further, N agara Mhawk
continues to bear the responsibility for
managi ng the contract portfolio that hedges
nost custoners' commodity costs. To the
extent that Ni agara Mohawk incurs new
stranded costs due to uneconom c or

i mprudent actions (or inactions), the
proposal does not guarantee a recovery of
such costs. For exanple, if N agara Mhawk
were to purchase new hedge contracts, or
buy-out old contracts, in an uneconom c or
ot herwi se i nprudent way, the proposal does
not ask for a commtnent to the recovery of
those costs. Simlarly, if N agara Mhawk
does not enter into new hedges, when doi ng
so woul d have been nore econonic or

ot herwi se nore prudent than the alternative,
t he proposal does not commt to the recovery
of these higher than necessary cost |evels.
Said sinply, N agara Mhawk continues to
have the responsibility to ensure that its
future decisions and actions lead to just
and reasonable rates. ®

Recogni zing the electric rate plan's unusually |ong
term Staff contends the extended duration was needed to
acconplish the significant rate reductions and stranded cost
wite-offs and that the plan incorporates nunerous safeguards
that allay concerns about the term These include the earnings
sharing mechani sm the various reopener provisions, the
potential to nodify the service quality assurance program and
the biennial resetting of the CTCto insure that rates are
reasonably aligned with current commodity nmarket prices. 1In

¥ 1d., pp. 28-29 (enphasis in original).
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support of the up-front reduction in electric delivery rates,
Staff cites the stranded cost wite-off and nmerger and

ef ficiency savings on which it is predicated as well as the
extent to which it exceeds Petitioners' initial offer, which
Staff regarded as i nadequate.

Acknow edgi ng that the many authorized deferrals may
appear to offer too much protection to the conpany, Staff
asserts that sharehol ders bear a | arge degree of risk through
the stranded cost wite-off and the inputation of yet-to-be-
achi eved synergy and efficiency savings and that only three of
the 20 deferral itens put ratepayers alone at risk of incurring
mat erial costs. More specifically, Staff notes that six of the
deferrals (the existing deferral bal ance, service quality
penal ti es, excess earnings sharing, new services and royalties,
foll ow-on nerger credits, and credits for a delay in the
effective date) can benefit only ratepayers, by reducing future
rates. Another six (tax and accounting changes, |egislative or
regul atory changes, SIR costs, econom c devel opnent fund,
fossil/hydro/ nucl ear stranded cost mtigation, and pension and
OPEB expense) are symetric, having the potential either to
raise or lower rates. O these, the first three continue
deferrals allowed for in PowerChoice; the econonic devel opnent
fund will inure to the benefit of all custoners by stabilizing
or inproving the econony; the stranded cost mtigation deferral
is needed to follow through on the ratenmaking terns of the
settlenments related to the sale of N agara Mbhawk's generating
facilities; and the pension and OPEB deferral is required by our
Policy Statenment. Five of the deferrals (the renewabl es cap,

i ncrenental expenses associated with the customer outreach
program religious rates, major investnents in the final four
years of the plan period, and | oss of revenue from changes to
rules 12, 44, and 52) can result only in added costs to

rat epayers, but Staff asserts those costs are not expected to be
material and will be partially offset by benefits associated
with the prograns. Finally, three deferrals (extraordinary
inflation, extraordinary storns, and custoner service back-out,
metering, and billing credits) have the potential to result in
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mat eri al added costs to ratepayers. Staff notes, however, that
rat epayers' exposure is mnimzed with regard to inflation and
stornms by the inposition of high thresholds before any costs are
actually deferred and that the custoner service back-out,

nmetering, and billing rates are required by existing orders.
All-in-all, Staff believes the deferral nechani smensures that
neither the conpany nor its custonmers will be penalized by

forecasts that are overly optim stic or pessimstic.

Relying in part on a suitably adjusted di scounted cash
fl ow anal ysis of a proxy group of Arated utilities, Staff
believes the plan's 10.6% return on equity to be reasonable in
vi ew of Ni agara Mohawk's relatively low equity ratio and the
ri sk assuned by sharehol ders under the rate plan. Staff goes on
to note the substantial synergy savings and efficiency gains
contenplated by the rate plan and the earnings sharing
mechani sm which affords ratepayers a portion of any savings in
excess of those forecast. It points out that the "deadband" in
t he mechanism (i.e., the authorization for N agara Mhawk to
retain all additional earnings between 10.6% and the sharing
threshold of 11.75% is simlar to that found in other cases and
af fords Ni agara Mohawk an incentive to cut expenses. The
earni ngs sharing mechanismw || be first applied four years into
the rate plan, a neasure consistent with the review of earnings
over the entire duration of shorter rate plans and all ow ng
Ni agara Mohawk to incur its costs-to-achi eve whenever they are
nost appropriate, without regard to the effect on earnings in
any one year.

Staff notes that the reduction in delivery rates has
been al |l ocat ed anbng service classifications in a manner
designed, in general, to distribute the nerger revenue reduction
broadly across classes and to ensure that no custoner receive a
delivery rate increase. Wthin each service classification,
nmont hl y cust omer and demand charges renmain at current |evels and
net delivery reductions are reflected in reduced volunetric
charges; the only exception is the $5 reduction in the customer
charge for the new lowincone rate. Staff believes the proposed
delivery rates equitably distribute nerger benefits on the basis
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of the rates now in effect and that the rate designs within each
service classification inprove the alignnment of rate el enents
wi th underlying costs.

Staff sees the provisions for rate reviews during the
termof the plan as enbodying proper incentives. |If such a
review i s conducted upon the conplaint of a party, Ni agara
Mohawk' s 50% share of projected nmerger savings cannot be
considered, in the evaluation of the conplaint, as contributing
to any alleged excess return.® Staff regards this as a fair
quid pro quo for the conpany's agreenent to wite off

$851 million of stranded costs and recogni ze $152 nmillion of up-
front delivery rate reductions. Conversely, if the conpany
makes a rate filing it will have to relinquish its share of net

merger savings and that, together with its inability to reverse
the stranded cost wite-off, provides it a strong incentive not
to file.

Staff believes the proposed changes to Rules 12 and 52
will facilitate the econom c eval uation of onsite generation and
di stributed generation options while still allow ng reasonabl e
and equitabl e recovery of the fixed costs of providing access to
the delivery service systemfor custoners with self-generation
The distributed generation pilot programand efforts with regard
to | EEE Standard 1547 will simlarly further the construction of
di stributed generation, and retail access prograns will be
enhanced by the efforts to reduce costs for and i nprove service
to marketers and suppliers throughout the N agara
Mohawk/ Nati onal Gid Systens.

Staff notes that the Joint Proposal's service quality
performance neasures address all aspects of service. |t cites,

® staff's adds that nothing in this provision (81.2.7) is
intended to nodify in any way 83.5 of the Joint Proposal,
whi ch recogni zes our authority to reduce N agara Mhawk's
rates if we determne, in accordance with the PSL, that they
are above just and reasonable levels. Staff's conmment as
here presented reflects the anmendnents submtted at the
Novenber 9 hearing as an agreed-upon resolution of CPB s
challenge, inits reply coments, to the understandi ng of
81.2.7 conveyed by the original version of Staff's Statenent
in Support. (See Tr. 124-125 and Exhibit 10.).
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anong ot her things, the provision for review and updating of the
per formance neasures and the recognition that we have the
authority to nodify the programat any tine if acceptable
service quality is not naintained.

Wth respect to gas matters, Staff notes that the
extension of the rate freeze nmeans that gas delivery rates wll
have renmai ned unchanged for a full eight years, from
Decenber 1996 through 2004. It cites as well the continued
incentives to gas safety, reliability, and increased custoner
under standing and participation in the conpetitive market. It
asserts that the gas rate design nodifications will provide for
rates that nore closely reflect costs and avoid cross
subsi di zati on anong custoners.

As for the nerger itself, Staff points to the nmany
provi sions (detailed in Attachnment 23) intended to insure proper
transacti ons between Niagara Mohawk and its new affiliates as
wel | as proper conpetitive conduct. Staff cites as well the
provi sions regarding retiree benefits, asserting that the Joint
Proposal, along with Petitioners' stated intent not to reduce
retiree benefits, their track record of not having done so in
the past, and their recognition of the adverse effect of any
reduction on the norale of current workers, "provide a
conprehensi ve package of protections that should greatly reduce,
if not elimnate, retiree concerns about |osing benefits. Wile
this is not alifetinme guarantee or even a ten-year guarantee
that benefits will not be reduced, no such guarantee woul d exi st
even absent the nerger. The Joint Proposal fairly bal ances the
retiree concerns with that of all ratepayers[,] as |longer term
guarantees could prove to be very costly to ratepayers."®

In sum Staff urges us to adopt the Joint Proposal in
its entirety because it

provi des substantial and sustainabl e

el ectric delivery rate reductions, supports
t he proposed nerger with suitable ratepayer
protection, strengthens N agara Mhawk's
custoner service and reliability incentives,

¥ staff's Statenment in Support, p. 35.
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furthers the Conmm ssion's conpetitive
agenda, expands the | owincone custoner
program pronotes econom ¢ devel opnent in

Ni agara Mohawk's service territory, and
extends the benefits of the gas rate and
restructuring agreenent. The Joint Proposal
is the product of extensive negotiations,
and is endorsed by many parties representing
a broad array of interests.”

CPB

CPB states that the Joint Proposal satisfies the
settl ement guidelines and achi eves each of CPB' s objectives in
the proceeding; it defines those objectives as "to ensure that
Ni agara Mohawk's rates are just and reasonable, and to secure
rate relief, rate stability, and other benefits for N agara
Mohawk' s custonmers and New York's econony while furthering the
devel opnent of retail access."® CPB asserts that the Joint
Proposal provides savings to custonmers that conpare favorably
with the likely outcome of a fully litigated proceeding; is
nevertheless fair to investors; is consistent with the social,
econonmi c, and environnental policies of the State; and is
supported by diverse parties with adverse interests.

More specifically, CPB notes that the electric
delivery rate reductions over the termof the plan are anong the
| argest resulting fromany settled or litigated proceeding
involving a New York State energy utility. They will provide
needed rate relief for consumers while maki ng Ni agara Mhawk's
service territory nore attractive to businesses, thereby
expandi ng enpl oynent opportunities. It cites as well, anong
ot her things, the stranded cost wite-off and resol ution of
i ssues, the continued offering of hedged commbdity service to
residential custonmers, the | owincome program the service
qual ity program (which ensures that cost savings are not
achieved in a manner that degrades the quality of service), and
the conpetitive enhancenents. It regards the freeze on the
custoner charge for residential custonmers through Decenber 31,

¥ 1d., p. 38
¥ CPB's Statement in Support, p. 2.
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2005 as a benefit to | owuse custoners, and it notes with favor
provi sions ensuring that N agara Mohawk will maintain an
adequate workforce in New York State while still providing it
the flexibility to integrate operations with National Gid.

Li ke Staff, CPB recogni zes the unusually Iong termof the
agreenent, but it notes the reopener and adjustnent provisions
that preserve flexibility through that termas well as other
provi si ons whose benefits render a ten-year rate plan acceptable
in the broader context.

Mul tiple Intervenors

Mul tiple Intervenors point to the extensive work
effort through which nunerous parties representing diverse
interests were able to resolve issues that at first appeared
i nsurnount able. They regard the synergy savings and their
sharing with ratepayers as in the public interest, cite various
provi sions that allay the concern they m ght otherw se have had
about the long duration of the plan, and enphasi ze the stranded
cost wite-off and the conpletion of fixed stranded cost
recovery by the end of the plan's term

Mul tiple Intervenors regard as particularly inportant
the resolutions reached with respect to Rules 12, 44, and 52.
In their view, existing Rule 12, effectively allow ng Ni agara
Mohawk to recover non-conmodity | ost revenues froma customner
choosi ng sel f-generation, renders uneconom c the vast majority
of self-generation opportunities. The Joint Proposal replaces
that rule with a cost-based standby service rate based on
generic policies established in Case 99-E-1470 and sets forth a
detail ed schedule for inplenenting those rates. Rule 44 allows
Ni agara Mohawk to recover non-commodity |ost revenues if the
cust oner changes voltage |levels; Miltiple Intervenors would have
preferred to see the rule repealed but is satisfied with the
Joint Proposal's preservation of parties' rights to advocate
such repeal

Rul e 52 all ows N agara Mbhawk to recover, in the form
of a lunp-sumexit fee, non-commodity |ost revenues if a
custoner takes electric service froma third-party generator or
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muni ci pal utility. In Miltiple Intervenors' opinion, it thereby
renders the vast majority of such service offerings uneconomc.
The Joint Proposal exenpts fromthe rule custonmers receiving
service froma third-party generator if the generating capacity
is installed after the effective date of the Joint Proposal, is
| ocated on the custoner's property or i medi ately adjacent, and
is used to serve that single custoner; it also permts parties
to advocate further nodification or elimnation of the rule.
Mul tiple Intervenors inplies that it would prefer elimnation of
the rule in toto, but it regards the Joint Proposal's treatnent
of the matter as salutary in that it affords N agara Mohawk's
custoners choi ces al ready enjoyed by customers of other
utilities, pronotes econom c devel opnent efforts, and
"recogni ze[s], at least inplicitly, that the circunmstances which
lead to the adoption of Rule 52 (e.g., N agara Mhawk's dire
financial condition) have altered. . . . Taken together, the
provi sions of the Joint Proposal pertaining to Rules 12, 44 and
52 are in the public interest and are strongly supported by
Mil ti ple Intervenors."™®

Mul tiple Intervenors also favor the Joint Proposal's
resol ution of various issues pertaining to customers with
negoti ated contracts. These include the authorization to return
to tariff rates under certain circunstances and to select the
expiration date for certain contracts within a limted el ection
period, thereby maxi m zing custonmer options while affording
Ni agara Mohawk a desired degree of certainty; and the affording
of new pricing options for contract custoners served under
Rul e 46, system average pri cing.

In addition, Miultiple Intervenors favorably cite the
Joint Proposal's ternms pronoting retail access, extending the
gas rate freeze, expandi ng econom c devel opnent prograns,
freezing NYPA delivery rates, inplenmenting incentive nmechani sns
to guard agai nst degradation of reliability and service quality,
and resetting the CTC bi annually.

¥ Miltiple Intervenors' Statement in Support, p. 7.
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Cl ean Energy I ntervenors
Cl ean Energy Intervenors describe their goal in the

proceeding as "to ensure that the proposed nmerger . . . wll be
in the public interest relative to the need for expanded cl ean
energy options for electric customers.” They "support the

proposed settl enment because it contains provisions to pronote
devel opnent of energy efficiency services, availability of
renewabl e energy supply[,] and devel opnent of conpetitive

mar kets for energy efficiency services and renewabl e generation

"© |n their view, the Joint Proposal will serve the

sal es.
public interest by increasing renewabl e energy generation in and
around Ni agara Mhawk's service territory; making it easier for
custoners to choose renewabl e energy as part of their electric
services; continuing the availability of energy efficiency
information and services to all customer classes; and requiring
exam nation of whether rate structures contain economc

di sincentives to the support of energy efficiency services and
cl ean distributed generation. They regard these conponents of
the Joint Proposal as inportant to overcone a nunber of
obstacles to the expansi on of renewabl e energy resources, energy
ef ficiency service, and green marketi ng.

Cl ean Energy Intervenors go on to sumrari ze in sone
detail the provisions of the Joint Proposal related to the
renewabl e energy marketing and billing program energy
efficiency and renewabl e energy information, power purchases
fromrenewabl e generators, pronoting wi nd power resources on the
Tug Hill Plateau, identification of disincentives to energy
ef ficiency and renewabl e energy devel opment, and protection of
t he Mbose River Recreational river corridor. They urge approval
of the Joint Proposal.

© dean Energy Intervenors' Statenent in Support, p. 1.
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PULP

PULP supports the Joint Proposal "because of the
significant benefits that its inplenmentation will provide for
residential customers, and for | owinconme consuners in
particul ar, over the termof the agreenent."* PULP cites, as
inmportant to its interests, the Joint Proposal's provisions for
rate stability for residential custoners, a | owinconme rate,
hydr opower al |l ocation, and earni ngs shari ng.

Wth respect to rate stability, PULP notes the risk of
vol atile comopdity prices associated with greater reliance on
der egul at ed whol esal e markets and t he speci al burden that
volatility may inpose on |ow incone custonmers. It therefore
val ues the Joint Proposal's provisions for continued hedged
service to these custoners.

In addition to establishing an electric |ow incone
rate, which PULP regards as a "mmjor step forward,"” the Joint
Proposal preserves what PULP characterizes as Ni agara Mhawk's
exi sting "excellent, targeted | owincome program"*® PULP states
that "with the incorporation of the owincone rate in its rate
desi gn, [N agara Mhawk] nay have the nost conpl ete package of
assi stance progranms for |owincone custonmers of any of New
York's utilities."®

Wth regard to hydropower allocation, PULP notes that
the Joint Proposal does not alter the existing method of
di stributing hydropower benefits on a per-kW basis rather than
a per-customer basis, which thereby favors high usage custoners
and frustrates the overall goal of pronpting conservation
Nevert hel ess, the Joint Proposal contenpl ates conmencenent of
di scussi ons | ooki ng toward what PULP regards as a better nethod
for distributing these benefits.

Finally, PULP regards concerns about the unusually
long termof the plan as allayed by its rate stability and its
earni ngs sharing provisions.

4 PULP's Statement in Support, p. 1.
2 1d., p. 3.

® o1d., p. 4
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Ski Resorts Coalition

The Ski Resorts Coalition cites the econom c pressures
on its industry and its consequent interest in reducing its
significant energy costs. Its particular interest in the
proceeding related to Rules 12 and 44, which it opposes, and it
regard the Joint Proposal's resolution of Rule 12 issues as
favorable. Wiile the coalition would have preferred elimnation
of Rule 44, it regards the Joint Proposal's disposition of the
i ssue--preserving the parties' rights to continue to advocate
nodi fication or elimnation of the rule--as reasonable. It
urges adoption of the Joint Proposal w thout nodification.

Snal | Hydro G oup

The Smal|l Hydro Group favors the Joint Proposal as
long as the pricing provisions in Attachnent 20, 84.0 "are not
considered to be in addition to or in lieu of the pricing
avai lable to qualifying facilities under the Public Utility
Regul atory Policies Act of 1978 (PURPA)." In addition, it notes
the FERC s anti ci pated rul emaki ng for standardi zed
i nt erconnection agreenents with small power producers and urges
us to undertake a simlar review, and it suggests that the Joint
Proposal 's provision with regard to | EEE Standard 1547 be
expanded to include all generators interconnected with N agara
Mohawk. On the prem se that the Attachment 20 pricing
provi sions are not a replacenent for PURPA pricing, the Snal
Hydro Group supports the Joint Proposal

Chittendon Falls Hydro Power
Chittendon Falls supports the Joint Proposal subject

to the sanme understanding with respect to PURPA pricing. 1In
addition it expresses its hope that follow ng approval of the
merger, attention will be directed to the petition filed by

Chittendon Falls in Case 01-E-0769.

| BEW Local 97
| BEW Local 97 believes that the Joint Proposal
"provides a fair and reasonabl e bal anci ng of benefits and
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burdens to ratepayers, sharehol der and other parties
interests."™ It cites numerous specific elenents of the Joint
Proposal that enter into that bal ancing and enphasi zes, fromits
poi nt of view, the inportance of | ooking toward negotiations to
avoid the need for layoffs. It cites as well the provision for
including in negotiations the terns of an early retirenent
program enhancenents to existing separation plans, a voluntary
separation plan, and retraining prograns. It also notes that
the Joint Proposal does not affect collective bargaining rights
and that the provision requiring conpliance with the Statenent
of Policy on Pensions and OPEBs neans that the conpany woul d
realize no profit fromchanges to retirees' benefits, thus
reduci ng any incentive to make such changes. The Uni on urges
adoption of the Joint Proposal as soon as reasonably possible in
order to facilitate the closing of the nerger and thereby serve

the best interests of the conpany's enpl oyees and rat epayers.

E Cubed Conpany and Joint Supporters
E Cubed, having participated on behalf of distributed
generation interests, cites favorably the provisions for a
di stributed generation pilot program the ongoing review of
i nterconnection standards, and the treatnment of Rules 12, 44,

and 52. It believes the Joint Proposal will provide new
opportunities for the distributed generation industry.

PARTI ES' COWWENTS, REPLY COWENTS, AND BRI EFS®

The comments, alnost all in opposition to the Joint
Proposal (the sole exception is |IPPNY, which neither supports
nor opposes it), generally raise well-defined issues; only AWP
expresses overall concerns about the adequacy of the basis for

the Joint Proposal, but it, too, seens primarily concerned about
the specific matter of exit fees and Rule 52. The Attorney

“ |BEWs Statement in Support, p. 1.

® In this section, we review the formal comments subnitted by

active parties to the proceeding. Public comment is
di scussed bel ow.
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Ceneral , though acknow edgi ng that the Joint Proposal "contains
sone very good features,"® calls for a series of basic
nodi fi cations that would have to be made before it could be
found to be in the public interest. The renaining coments deal
with a limted nunber of specific issues of interest to the
comenting party. The replies by Petitioners and Staff* are
directed to the issues identified, and this section of the
opinion |likew se is organi zed by issue rather than by party.

Retirenment Benefits

M. Joseph Cleary, a retired N agara Mohawk att orney,
participated in the proceeding on his own behalf and on behal f
of a group of Niagara Mohawk retirees.® In his statenent he
strongly objects to the Joint Proposal, suggesting that the
merger is notivated by an interest in acquiring and diverting
Ni agara Mohawk's nearly $2 billion of pension trust funds
together with the stream of revenues that supports pension
benefits.®

Asserting that the enpl oyee benefit plans are funded
t hrough Ni agara Mohawk rates, with N agara Mohawk serving as a

% Attorney General's Statement, p. 2.

“ The only other party filing reply comments is CPB; the

resolution of its disagreenment with Staff's readi ng of one
provi sion of the Joint Proposal has already been not ed.

®  The number of retirees represented by M. Ceary has changed
over the course of the proceeding. In his initial comments,
he refers to 1,300, but his anended comrents claimonly 75,
conprising hinself and the 74 who have signed letters asking
himto represent them |In addition, we have received
nunmerous letters fromretirees raising simlar concerns.
O her groups of retirees, including all seven retiree clubs,
support the Joint Proposal. (There appears to have been sone
nmovenent of retirees between the two positions; three of the
retiree clubs signed on to the Joint Proposal during the
comment phase.) Regardless of the precise nunber of retirees
represented by M. Ceary, or sharing his views, this segnment
of retiree opinionis entitled to full consideration.

® |n his amended statenent, M. Cleary noderates his

opposi tion, suggesting he would not oppose the nerger if his
concerns were satisfactorily addressed.
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fiduciary, M. Ceary contends the Joint Proposal would nake
National Gid the fiduciary, subject the funds to Massachusetts
Law rat her than that of New York, and divert themto the
production of dividends for investors in England.®

M. Cleary goes on to argue that retirees are
t hreat ened by the prospect that their pension assets, funded by
rat epayers, will be sold and an annuity purchased. Although
Federal law (ERI SA) permits use of such annuities, they are not
i nsured by the Pension Benefit Guarantee Corporation and often
funded by | ow value investnents. M. Cleary takes Staff to task
for supporting the future potential annuitization of benefits,
contendi ng that doing so provides value to the nerging conpanies
but not to their ratepayers or retirees.

Despite the Petitioners' commtnent in the origina
Merger Agreenent not to reduce benefits for two years after the
nmer ger (extended by the Joint Proposal to four years), M.
Cleary notes that 87.9 of the Merger Agreenment permits N agara
Mohawk' s benefits plans, agreenments, or arrangenents to be
nmerged into or replaced by those of National Gid subsidiaries.
M. Cleary takes that provision as neaning that "benefits plans

will be term nated, changed, and nerged and the funds will be
shifted in a magical shell game."> He suggests that New York
rat epayers will thereby conme to subsidize rates in other states

and that approval of the nerger "would raise constitutional

i ssues--revoking prior Comm ssion action, discrimnation against
the elderly, authority to subsidize rates in another state, and
equal protection of these retirees under the | aw, anong

others. . . . It would rank as probably the only case in the
United States where a governnmental body joined a private party
in seizing current retirees' assets."® M. Ceary goes on to
describe the retirees, noting their contribution to N agara
Mohawk and their current age and, for sone, infirmties.

® M. Cdeary's Statenent in Opposition, p. 11 (footnote citing
to attached news stories regarding increased dividends
omtted).

® 1d., p. 20.

® 1d., p. 2L
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M. Cleary proposes creation of a structured rate
package of retirenment benefits for enployees who retired between
January 1, 1989 and July 1, 1998, and he contends that the
package woul d not increase rates inasnmuch as adequate funding is
in place if it is not mani pul ated for other purposes. The
package woul d have a 20-year termand a definite nunber of
® and the funds woul d be spun off in separate sub-
trusts under managenent selected by the retirees and the

beneficiari es,

Comm ssion. M. Ceary asserts that his proposal is consistent
with the Statenment of Policy on Pensions and OPEBs and that the
Policy Statenent should not be waived for the benefit of the
Petitioners. M. Ceary takes no confort fromthe statenent
that Petitioners have no present intention to reduce benefits,

di scredits the reference to National Gid' s "track record" in
the United States, and regards the retiree advisory conmttee as
not hi ng nore than "col orful wall paper.”

Finally, M. Cleary argues that Staff ignored his
request that the Departnment of Public Service find and determ ne
a series of facts related to the pensions and to the structured
package of benefits he proposes, and he renews those requests.

Petitioners respond that nmost of M. Cleary's
concerns, which had been raised by retirees at the start of the
proceedi ng, have been addressed in the Joint Proposal as a
result of retirees' active participation in the negotiations.
They cite the agreenent to follow the Statenent of Policy on
Pensi ons and OPEBs, which neans that changes in pension an
benefit expenses will not affect profits; the agreenent to
mai ntai n separate sub-trusts subject to our audit and not to
annuitize pensions w thout our approval; and the comm tnent not
to reduce the econonm c val ue of benefits and coverage for four
years. Petitioners assert that the Joint Proposal's protections
for retirees exceed those under existing contracts and under
state and federal |aw and note that nobst retirees support the
Joi nt Proposal .

® |n his amended statenent, M. Cleary suggests the package

would be limted to the 75 retirees he represents.
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Staff responds to simlar effect but in greater
detail, charging that M. Cleary's comments contain "erroneous,
m sl eadi ng and di si ngenuous statenents."* These include the
unf ounded charges of age discrimnation and denial of equal
protection; the allegation that the trust funds, which can be
used only to fund pension and OPEB costs, are being given to
National Gid to do with as it pleases; the claimthat the
benefit funds are fully funded; the argunent that we have
approved the level of benefits; and the assertion that the Joint
Proposal waives all of the provisions of the Statenent of
Policy. Staff explains the flaws in each of the assertions and
not es, anong ot her things, that the New York and New Engl and
sub-trust assets cannot be nerged or transferred w thout our
approval ; that we retain jurisdiction; that New York ratepayers
will not pay retirenment costs for National Gid s other
subsidiaries; and that the Joint Proposal, though providing sone
flexibility to change future benefits (in accordance with a
specific process) if circunstances so warrant, does not seek to
reduce or elimnate benefits. Staff charges as well that it is
M. Cleary's proposed benefit plan that would single out one
group of retirees for special treatnent and i npose on ratepayers
the cost of providing it. Noting that the Comm ssion has never
approved a guaranteed | evel of benefits for ratepayers to
finance, staff concl udes that

The rights that the N agara Mbhawk retirees
have prior to the nerger are the same rights
that they will have after the consummati on
of the merger. The nmerger and the Joint
Proposal do not dimnish any rights that
retirees or enpl oyees have under federal or
state laws or though other contracts, such

as col | ective bargai ning agreenents.™

* Staff's Reply Comments, p. 13.
® 1d., p. 19 (enphasis in original).
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Basis for the Joint Proposal

AMP broadly chall enges the process that culmnated in
t he Joint Proposal, contending, anong other things, that there
is no record on which the Joint Proposal and its clained
bal anci ng of conpeting interests may be assessed. It argues
t hat none of the docunents disclose National Gid' s activity in
nei ghboring states, through which, it asserts, "National Gid
seeks to manage the Alliance RTO now formng in the M dwest,
whi |l e sinmultaneously owning transm ssion facilities certain to
play a major role in New York and the New England 1 SCs or a
prospective northeastern RTO."® Noting Petitioners' reference

to the econom es of scale avail able through the horizontal
conbi nation they are proposing, it charges that N agara Mhawk's
custoners, having endured the high rates of a vertically
i nt egrated nonopolist, "are now being asked to accept a
hori zontal nonopoly as the renedy for the | oss of 'scale
econonm es' in the generation business."” It contends that the
rate plan, unlike the first three years of Power Choice, does not
freeze electric rates, that PowerChoice itself did not achieve
its professed goal of restoring N agara Mohawk to health and
that the new plan is sinply another schenme to avoi d bankruptcy,
that Petitioners' unspoken goal is to enhance their grip on
revenues, and that the CTC and Rule 52 exit fee will keep
custoners connected to Niagara Mohawk's wi res, "thereby
strengthening the horizontal nonopoly now spreadi ng across the
Nort heast . "™

Questioning the adequacy of the basis for the Joint
Proposal, AVP notes the Petitioners' coment that underlying
facts and docunentati on have been nade available to the parties
t hrough di scovery but asserts that none of the discovery
responses were referred to in the Joint Proposal or in the
Statenent in Support. It charges that interrogatory responses
were of little help in understanding the bases for predictions

® AWP's Comments, p. 2.
> 1d., p. 3.

¥ 1d., p. 4
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or the assunptions on which judgnents depend, and it contends
that pertinent information about such matters as the perfornmance
of National Gid s newy acquired properties in other
jurisdictions and the allocation of resources and operating
costs have not been provided. It conplains that the Joint
Proposal "was assenbl ed behind cl osed doors in a manner
rem ni scent of the process by which Power Choi ce was

"9 |t urges "a rigorous inquiry into the data,

assunptions, predictions and prom ses held out by the
u60

f abri cat ed.

Petitioners through public, evidentiary hearings.

AMP al so chal |l enges the prem se that the rate plan
will provide price stability for ten years, noting the |arge
nunber of potential adjustnments. [t contends as well that
various threshol ds and benchmarks in the plan--such as the
[imtation on the deferral account or the cost cap on the
custoner outreach and education program-|ack any support and
that the synergy savings, efficiency gains, and costs to achi eve
are a "house of mrrors” with nunbers that have changed during
the course of the process.® Simlarly, it asserts that the rate
pl an's provisions for updating the CTC biennially fail to
specify the nethod that will be used to form a reasonabl e
estimate of market prices.

Petitioners respond that the filing contains adequate
information to address AMP's concerns (including its request for
recal cul ated exit fees, which are being provided, as noted
bel ow, in another proceeding) and that the issues are focused.
Staff notes that the Joint Proposal is constructed in the sane
manners as others that have cone before us and has at |east the
sanme amount of supporting docunentation. Staff adds that nuch
of the detail sought by AMP was | aid out during the negotiations
that culmnated in the Joint Proposal and that AMP chose not to
participate fully in them
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Term of the Plan

The Attorney Ceneral objects to the ten-year term of
the Joint Proposal's rate plan, noting the substantial changes
that can occur over such a |l ong period and expressi ng doubt that
the Joint Proposal's adjustment nechanisnms will adequately "send
custoners the appropriate price signals, pass al ong power and
fuel cost savings, and noderate rate changes so that custoners
can neke rational choices about their use of electricity."® He
proposes, instead, a termof three years.

Petitioners and Staff respond that the ten-year term
is an integral part of the package deal and is needed to realize
t he savings contenplated by the nerger; Staff suggests that a
shorter term m ght necessitate rate increases. They note the
upfront, guaranteed benefits to ratepayers and the nany
adj ust ment provi sions, sone one-way in favor of ratepayers, that
can address devel opnents over the course of the ten-year term

Treatment of Stranded Costs

Cont endi ng that ratepayers should pay none of the N ne
M| e Point stranded costs, the Attorney Ceneral argues that the
Joint Proposal, despite its stranded cost wite-off,
neverthel ess effectively inposes those costs on ratepayers by
its novel authorization of a return on fixed CTC costs. The
Attorney Ceneral estimates that the present value of the return
on fixed CTC to be charged over the ten-year termof the rate
pl an approxi mates the witten-off Nine MIle costs; suggests that
return nmay be a substitute for the wite-off, asserting that
financial inmpact on custoners is nore inportant than accounting
| abel s; and argues that custoners should not be charged for
stranded costs inasmuch as they did not choose to nmake the
i nvestnents that are now stranded and i ncur the associated risk.
He urges that we "approve the Joint Proposal only if the Return
on Fixed CTC or any other substitute for stranded Nine Mle
costs is elimnated, together with as nuch stranded Nine Mle

% Attorney General's Statement, p. 10.
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costs as N agara Mohawk can absorb w thout putting the conpany
in financial jeopardy."®

Petitioners and Staff challenge the prem se that no
return is now all owed on stranded costs, citing various cases in
which we have allowed it. Staff adds that in one such instance-
-the recent approval of the Nine Mle Point transfer--we
rejected simlar argunments by the Attorney Ceneral against
stranded cost recovery.® They argue as well that the overal
result is fair and bal anced, providing ratepayers an upfront
benefit, allowing themto spread the remaining costs over tine,
and keeping the conpany from defaulting on underlying debt
obligations. Petitioners note that the Attorney General's
proposal would, in effect, nore than double the wite-off and
underm ne the econom cs of the nerger, and Staff maintains the
proposal would put the conpany in the financial jeopardy the
Attorney Ceneral wants to avoid. Staff points out as well that
the $851 million wite-off should not be taken as a given to be
built upon, as the Attorney Ceneral seens to inply, but is
sonmet hing obtained only as part of the package deal that mnakes
up the Joint Proposal.

In his post-hearing brief, the Attorney Ceneral
di stingui shes, on the basis of information adduced at the
hearing, the orders cited by Petitioners and Staff as precedent
for allowing return on stranded cost regul atory assets, arguing
that they pertain to relatively small |IPP contract buyouts. In
contrast, the Power Choi ce decision provided no return on the MRA
contract buyout regulatory asset, which was much closer in size
to the one at issue here. He notes as well statenents in those
orders that they are not precedential. 1In addition, the
Attorney Ceneral argues that Staff has provided no anal ysis of
the point at which denial of the remaining Nine M| e Point

stranded costs (which anpbunt to $220 nmillion) or of a return on
the regul atory asset would place N agara Mdhawk in financial
jeopardy. In the absence of record support for staff's

® 1d., pp. 6-7.
® Case 01-E-0011, supra, Order Authorizing Asset Transfers.
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suggestion that additional wite-offs or disallowances woul d
i npose such jeopardy, the Attorney General urges that the Joint
Proposal either be nodified to wite off the remaining Nine Ml e
Poi nt stranded costs and deny return on the regul atory asset or
that it be remanded to the parties for further negotiations.
AVP raises simlar concerns inits brief.

Petitioners argue in brief that the cited cases, even
i f distinguishable in sonme particulars, establish that allowance
of a return on stranded costs is neither unlawful nor
unprecedented. In addition, they object to the Attorney
Ceneral's "financial jeopardy" standard, seeing no basis for it
in law or sound ratenaking principles.

Staff |ikew se argues that the "non-precedential”
aspects of the orders related not to the concept of allow ng a
return on the regulatory asset but to the overall econom cs and
per cent age savi ngs achieved by the | PP buyouts there at issue;
and it contends as well that return on stranded costs has not
been limted to small anounts, citing the recent Nine M| e Point
transfer. It presents an analysis showi ng that over the term of
the rate plan, the Joint Proposal's treatnent of stranded costs,
including a return on the unanortized bal ance, requires
ratepayers to pay at least $313 nmillion less on a net present
val ue basis than they woul d pay under the Power Choice
arrangenents. Staff explains that this is the result of the
$851 million wite-off provided for in the Joint Proposal and is
reflected in the its reduction in the CIC rate conponent. Staff
adds that the Joint Proposal, consistent with our settlenent
gui delines, "fairly bal ance[s] the protection of ratepayers,
investor interests and the long termviability of the utility,"”
whi ch woul d not be true of the Attorney Ceneral's proposal to
set the wite-off "at the conpany's 'breaking point.'"®

Conpetition and Low I ncone Program | ncentive
The Attorney Ceneral objects to the rate plan's use of
an increased earnings sharing threshold as an incentive to the

® Staff's Brief, pp. 5-6.
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conpany's achi evenent of specified goals related to conpetition
and | owincone prograns. He supports the performance incentive
that penalizes a failure to achieve certain standards, noting
that the activities involved there can be objectively neasured.
In contrast, the goals whose achi evenent would permt raising
the sharing threshold are nore difficult to nmeasure, requiring
surveys of custoners and ESCOs, and "are not of sufficiently
hi gh value to custonmers to justify depriving them of over
ear ni ngs whi ch they woul d ot herwi se receive."®

In response, Petitioners and Staff note that the
incentives are realized only if earnings exceed 11. 75% and poi nt
as well to the inportant policy objectives served by the
activities being encouraged. Staff cites precedent for such
i ncentives and argues, anong other things, that the anount of
the incentive is small in conparison to the benefits of neeting
t he goal s.

Exit Fees, Rules 12 and 52, and Related Matters
1. Rule 52

The Attorney Ceneral, AWP, and NFCGDC argue that the
Joi nt Proposal does not go far enough in nodifying or ending the
exit fees inposed pursuant to Rule 52. The Attorney Ceneral
notes favorably the Joint Proposal's nodifications to Rule 52,
which elimnate the exit fee for certain individual custoners,
and urges extension of that benefit to nmunicipalities. He
asserts that exit fees erect a substantial barrier to |eaving
Ni agara Mohawk's delivery system and sees no basis for treating
muni ci pal electric conpanies differently from other forner
Ni agara Mohawk delivery custoners.

AMP suggests that Rule 52 is concerned not so nuch
with the loss of |oad as with reducing conpetition fromentities
such as nmunicipalities--sonmething inportant to "a nmerger partner
whose asserted interest is expanding the geographic scope and
profit opportunities frommanagi ng the wires and delivery

% Attorney General's Statement, p. 11.
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busi ness. " ¥

In its view, the Joint Proposal's changes to
Rul e 52 pose an even greater obstacle to municipal ownership
t han does the existing rule, by allowing for Ni agara Mohawk to
forgo collecting exit fees from custoners whose el ectric service
requi renents coul d make muni ci palization nore econonmic. Unless
approval of the Joint Proposal is conditioned on the renoval of
Rul e 52, AMP warns, the Joint Proposal will exacerbate the
problemand likely lead to the extension of Rule 52-type
protections into New Engl and, where they do not now exi st.
Though preferring revocation of Rule 52, AMP asks that
Petitioners be required to furnish a revised cal culation of the
exit fee that would be inposed on the 21 conmunities within AVP
were they to withdraw fromthe N agara Mohawk system i ncl udi ng
wor kpapers and a possi bl e conference. It suggests that ESCGCs
and power nmarketers are treated nore favorably than
muni ci palities, in that the Joint Proposal provides for neetings
with Petitioners on how retail access will be provided.®

NFGDC objects to limting the broadened Rule 52 exit
fee exenption to individual custoners, as the Joint Proposal
woul d do. It asserts that the limtation unlawfully
di scrim nates against smaller custonmers for whomthe
installation of distributed generation would make econoni c sense
only if they did so as a group. It suggests that the exenption
of a single |arge custoner fromthe exit fee will produce an
even greater revenue | oss than the exenption of a group of snal
custoners and that other possible reasons for the limtation--
such as concern about custoner installation of distribution
systens--are not properly addressed by an exit fee even if
valid. It therefore offers an alternative Rule 52 revision that
woul d permt a group of customers | ocated either on contiguous
properties or within a half mle radius to build or obtain
di stributed generation froma third party, thereby avoiding the
assertedly unlawful discrimnation in the Joint Proposal's rule
revision.

% AWP's Comments, p. 5.
® 1d., p. 12.
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NFGDC s preference, however, is total elimnation of
the Rule 52 exit fee. Because of the manner in which the exit
fee is calculated, it contends, the Joint Proposal's extension
of the CTC beyond the duration contenplated by Power Choi ce has
the effect of making the exit fee nore onerous, thereby harm ng
custoners required to pay it (in contrast to the custoners
remai ni ng on Ni agara Mohawk' s system who nay benefit fromthe
Joint Proposal's rate reduction). In addition, NFGC argues,
the exit fee harnms econom c devel opnment and conpetition nore
t han N agara Mohawk woul d be harned by its elimnation, given
the relatively small nunber of customers likely to exit the
system it may cause custoners interested in installing
di stributed generation to nove away in order to avoid the fee;
and the exit fee formula is designed to recover not only
stranded costs but N agara Mohawk's entire revenue requirenent
for the remaining years during which the CTC woul d be charged to
the existing custonmer. Beyond that, it fails to take account of
the system benefits produced by distributed generation, which
reduces Ni agara Mohawk's costs. NFGDC therefore urges us to
"use the opportunity of the nmerger to elimnate the exit fee and
to encourage distributed generation and the econom c
devel opnents that such installations may generate."®

In response, Petitioners and Staff stress the purpose
of Rule 52:

to discourage total bypass of the conpany's
retail distribution services and charges
where such bypass is not econom c from

soci ety's standpoint and, therefore, anounts
only to the shifting of costs from one group
of customers to another.”

® NFGDC s Statement in Qpposition, p. 11

© Petitioners' Reply Comments, p. 8, quoting Case 99-E- 0681,

Ni agara Mohawk Power Corporation - Village of Lakewood
Transition Cost bligation, Opinion No. 00-11 (issued
Septenber 11, 2000), p. 1
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Petitioners argue that such uneconom c bypass is distinct from
true conpetition and harnful to the public interest, and that
Rul e 52 pronotes our policy of pronoting universal, affordable
servi ce through geographic rate averagi ng by di scouraging

muni ci pal i zation intended to avoid that averagi ng. They charge
that the Attorney General, AMP and NFGDC "conpl ain that
enforcenment of [the policy against uneconom c bypass] constrains
custoners' ability to act in their self-interest while giving no
consi derati on what soever to the consequences they would inpose
on others and on society at large."™

Staff adds that transm ssion and distribution systens
remai n natural nonopolies and that leaving a utility's delivery
system has not been anong the custoner choices we have sought to
pronote. Minicipalization, according to Staff, does not pronote
conpetition; it nmerely replaces a private regul ated nonopol y
wi th a governnent owner. Wen that happens, the decline in
revenues typically exceeds the costs avoi ded--a di screpancy
particularly acute in N agara Mdhawk's case because of the
magni tude of its non-avoi dabl e stranded costs--and the Rule 52
exit fee sinply ensures that the departing nunicipalities' fair
share of those costs is not shifted to other ratepayers. (Staff
supports AMP's request for a recalculation of the exit fees, but
woul d have the cal cul ation provided in the new proceeding
recently established at AMP' s request.?

Staff argues further that extending the new Rule 52
exenption to aggregations of smaller customers, as NFGDC urges,
woul d i ncrease the net revenue | osses from which other
rat epayers are protected by Rule 52. It disputes as well
NFGDC s suggestion that the exit fee recovers Ni agara Mhawk's
entire revenue requirenment, noting that the cal cul ati on excl udes
costs that are avoi ded when bundl ed service to the departing
customer is term nated.

T Petitioners' Reply Comments, p. 9.

> Case 01-E-1197, Alliance for Minicipal Power - Request for
Decl aratory Ruling.
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In its post-hearing brief, AVP argues that issues
related to the revenue effect of Rule 52 have not been
addressed; that the hearing denonstrated the shaky econonic
basis for the rule; and that the proposed anmendnents, by
sel ectively exenpting only individual custoners one at a tine
and precludi ng aggregati on or departures to a new mnuni ci pal
system are anti-conpetitive. It charges that the bases for the
nodi fications were devised in secrecy and could not be exam ned.
It contends as well that Staff's suggestion that we intended to
advance conpetition with respect to commodity but not delivery
is at odds with New York |aw on rnunicipalization and with
statenents by former chairman Al fred Kahn regarding the benefits
that result fromthe conpetition of public with private power.”

NFGDC simlarly argues that evidence adduced at the
heari ng supports its view that the exenption should be expanded
to groups of smaller custoners, citing Staff's suggestion that
custoners with their own generation would likely remain
connected to the system thereby incurring standby charges that
would Iimt N agara Mohawk's exposure to substantial revenue
loss. It suggests as well alternative ways to limt revenue
| oss, such as limting the nunber of custoner groups that would
be permtted to bypass the systemannually, and it contends that
the exit fee as cal culated pursuant to Rule 52 is excessive and
not cost-based. It suggests, anong other things, that nmany of
the credits allowed as offsets in conputing the fee will not be
applicable to groups of snaller custoners, and that the fee
fails to reflect the various benefits of distributed generation.
The fee itself, inits view, is contrary to our policy of
pronoting distributed generation.

The Attorney Ceneral argues in brief that the record
| acks evidence of the revenue loss, if any, that would follow on
extension or abolition of the exit fee or of how such extension
or abolition would not be in the public interest.

Petitioners and Staff defend in brief the proposed
nodi fications to Rule 52. Petitioners note that the

® AW's Brief, p. 7, citing Ex. 13, p. 5.
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nodi fications are part of a conprehensive settlenent,
representing a fine balancing of interests and intended to have
only limted revenue and cost-shifting inpact. The changes
sinply expand the current exenption for islanded self-generators
to allow the customer to outsource its generation supply
function; in contrast, exenpting a group of customers would

rai se conplex cost allocation, operational, and regul atory
issues related to safety, custoner protection, reliability, and
service in the event the generator were pernmanently shut down.

Staff |ikewi se argues that only rarely will a single
| arge custoner isolate itself fromthe system given the
avai lability of new, cost-based standby rates and the
opportunity, if interconnected, to participate in |ISO
adm ni stered price-responsive | oad managenent prograns. But if
the exit fee exenption were extended to groups of smaller
custoners, those custonmers could derive "significant
(unwarrant ed and uneconom c) benefits...at the expense of the
utility and its remaining ratepayers,” and custonmers woul d be
i nappropriately encouraged to seek aggregated arrangenents with
new generators. ™ Meanwhile, in the nore comopn connect ed
situation, multiple custoners behind a single generator woul d be
treated by the new standby rates as a single on-site load. As a
result, they would provide | ess revenue under the standby rates
than they woul d as individual standby custoners, and the
rel ati onship between the delivery revenues |ost and the standby
revenues gai ned woul d be distort ed.

Staff adds several comments or clarifications on
statenents in the record. Anmong other things, it asserts, with
respect to the econonics of bypass, that "if the community can
produce net econom c savings, even after considering (paying)
the exit fee, then and only then is the municipalization good
(i.e., econonic) for society."”

“ staff's Brief, p. 6.
% 1d., p. 8 (enphasis added).
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2. Distributed Generation and Standby Rates

Wth respect to distributed generation generally,
NFGDC asserts that its interest in the proceeding "is to ensure
that its customers and potential customers in western New York
have a fair and reasonabl e opportunity to install distributed
generation."”™ |t maintains the Joint Proposal as witten fails
adequately to extend to all custonmers the potential benefits of
di stributed generati on.

In this regard, NFCGDC urges, first, confirmation of
its understanding that the Joint Proposal (81.2.17.1) neans that
the new rule to be adopted to inplenent our Standby Rates
decision will replace the present Rule 12. (In response,
petitioners offer that confirmation.) Beyond that, NFGDC urges
that the rates for standby service not be inconsistent with the
costs recovered from custonmers who have bypassed Ni agara Mohawk
and that, if exit fees are not elimnated, they be reexam ned in
that light in the Standby Rate proceeding. It regards that
consi stency as needed in order to avoid fal se econom c signals
t hat coul d skew a customer's deci sion between the alternatives
of taking standby service (which involves a reduction in the
degree of reliance on N agara Mhawk) and bypassing (which
totally ends reliance on Ni agara Mhawk). It sees no reason for
exit fees associated with bypass to be disproportionately
greater than rates for standby service.

NFGDC | i kewi se questions the adequacy of N agara
Mohawk's conmmitnent to a distributed generation pilot project,
contendi ng that the Joint Proposal provides only for a two-year
pilot in which Niagara Mohawk wi || consider issuing up to two
requests for proposals and then only if distributed generation
woul d defer traditional investnments in an anmount exceedi ng
$750, 000 per project. NFGDC urges, instead, that Ni agara Mhawk
be required to issue at |east two RFPs per year and that it
report on the success of the pilot with recommendati ons
concerning further steps. Citing the benefits of distributed
generation, it urges that N agara Mdhawk be required to report

® NFGDC s Statement in Qpposition, p. 2.
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periodically on why distributed generation was not used to

repl ace or defer each transm ssion or distribution system
project costing nore than $750,000, and it offers to work with
Ni agara Mohawk to eval uate potential distributed generation
projects with the goal of reducing or elimnating transn ssion
and distribution congestion. It urges us to nake sure that

Ni agara Mohawk does not favor distributed generation projects in
its own gas division's service territory over those el sewhere
and that at |east one distributed generation project each year
be in the service territory of a gas distribution conpany ot her
t han N agara Mohawk.

Finally, NFGC notes that the Joint Proposal
identifies only rate discounts as a specific neans of
encour agi ng econom ¢ devel opment and urges consi deration of
ot her steps, such as grants to offset a portion of the costs of
distributed generation facilities. It asserts that businesses
and agenci es have encountered difficulties in installing
distributed generation as a result of N agara Mhawk's tariff
rules, and it calls for elimnation of those obstacles.

Petitioners respond that the NFGDC s various proposals
di sregard consi derations of cost-effectiveness and constitute
"transparent attenpts to obtain uneconom c subsidies for
[distributed generation]."” Noting that we have considered and
rejected simlar argunents, they point out that utility economc
devel opnent prograns are not justified solely by their
contribution to increased econom c activity but nust also retain
or increase load on the utility's system thereby spreading
fi xed costs over a broader base. Finally, they argue that
policy issues such as these are better addressed in ongoing
generic proceedi ngs where they can be fully explored. Staff
notes that the Joint Proposal's requirenents with regard to
considering distributed generation projects go beyond those of
our recent order and that nothing in the Joint Proposal prevents
future consideration of distributed generation as part of
Ni agara Mohawk's econom ¢ devel opnent activities.

 Petitioners' Reply Comments, p. 13.
-54-



CASE 01- M 0075

In a related matter, IPPNY notes the failure of its
efforts to reach agreenment with Ni agara Mohawk on cost-based
station power rates.” Because it could not yet tell, at the
time cooments were filed, whether our recent treatnent of the
matter in our standby rate order addressed its concerns, it
declined either to endorse or oppose the Joint Proposal, but it
expresses its willingness to work with Ni agara Mohawk and ot her
interested parties to devel op cost-based, non-discrimnatory
station power rates. Petitioners respond that the Joint
Proposal 's procedures for conpliance with our standby rate order
shoul d provide | PPNY an opportunity to air its concerns.

Rates for Deliveries of NYPA Power
NYPAI| argue that because the rate reductions under

the Joint Proposal take the formof a | ower CTC, they provide no
benefit to the small group of delivery-only custoners, |ike
NYPAI | 's constituents, who purchase high | oad factor Fitzpatrick
(HLFF) service fromthe New York Power Authority (NYPA) and are
exenpt fromthe CTC. These customers, they maintain, are denied
any benefit even though the synergy savings underlying the rate

reducti ons occur in delivery services; and the effect is
conmpounded by the rate plan's long term during which what
NYPAIl regards as its above-cost delivery rates and custoner
charges--increased to their current |evels in PowerChoice,
assertedly without any basis in the cost of serving these
custoners--will remain in effect. NYPAIl ask that the rate plan
be nodified so that their delivery charges are reduced in
proportion to the rate relief provided other custonmers and their
mont hl y customer charge is reduced to the pre-PowerChoice | eve
(from $1727 to $791) or, at least, set for exam nation in a new
proceedi ng. They assert that their requested reductions would
cost about $90, 000 annual ly”™ and provide them benefits

® Station power is the electric energy for heating, |ighting,

air conditioning, and office needs and to operate the
el ectric equipnent at a generating facility's site.

® NYPAI|l's Statenment in Opposition, p. 6.
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reasonably conparable to those afforded other industrial
custoners not exenpt fromthe CITC. They add that w thout these
changes, the Joint Proposal, through its negative effect on
NYPAII's constituents and their custoners, would undern ne the
State's econom c devel opnent obj ecti ves.

Petitioners respond that under the Joint Proposal, the
transm ssion rate for existing deliveries of NYPA power is
frozen for the full termof the rate plan even though the
underlying costs are rising and the transm ssion rate for other
custoners in the class will rise (offset by the CTC decrease).
Custoner charges for HLFF custoners are |ikew se frozen at their
current level, which is well below that paid by other custoners
in the class. NYPAIIl custoners thus benefit fromthe Joint
Proposal and, in Petitioners' view, are entitled to no nore.
Staff argues to simlar effect, noting these custoners
exenption fromthe CTC and arguing that their proposal woul d
afford them di sproportionate benefits, unfairly shifting burdens
to other custonmers who already pay nore than they do. It
chal l enges as well the premi se that the rates are not cost-based
and asserts that while "lower rates can further econom c
devel opnment, ... it must be done within the overall economc
context."®

Envi ronnental Commit nment s

The Attorney Ceneral applauds the Joint Proposal's
envi ronnment al provisions but urges inclusion of three additional
itens: providing a list of properties simlar to the Mose R ver
parcel that N agara Mohawk would be willing to sell to the
State; retiring sulfur dioxide allowances in addition to those
Ni agara Mohawk has al ready donated to the Adirondack Council for
retirement; and undertaking to replace its vehicle fleet with
super ultra-low em ssion vehicles and zero em ssion vehicles.

Petitioners respond that the environnmental prograns in
the Joint Proposal "are conprehensive and directed at Ni agara

¥ gstaff's Reply Comments, p. 21.
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Mohawk's role in the delivery business."®

on those progranms, rather than on others that m ght be added.

They urge us to focus

Mechani cvill e Hydro Station

Fourth Branch, a co-licensee with N agara Mhawk of
the Mechanicville Hydro Electric Station, contends that the CTC
is inflated by N agara Mohawk's inprudent and wasteful practices
with respect to that generating station. It asserts that
Ni agara Mohawk has not operated the Mechanicville Station since
1997 and is resisting Fourth Branch's efforts (in the context of
an FERC proceeding on the fate of the station's license) to
purchase Ni agara Mohawk's interest in the project and restore it
to operation. It objects to N agara Mdhawk's proposal to incur
and pass on to ratepayers costs associated with converting the
site to recreational, historical preservation, or other uses and
contends that ratepayers would benefit from Fourth Branch owni ng
and operating the Mechanicville project. It notes that the
Mechanicville station is the |last remaining generating asset
owned by N agara Mohawk and asserts that approval of the Joint
Proposal w thout provision for divestiture of that plant would
be contrary to the public interest.

Petitioners respond with background on both the FERC
proceedi ng and a rel ated, |ong-standing contractual dispute
before the courts in New York (now set for trial in April 2002
on the two of Fourth Branch's 13 causes of action that have not
been dism ssed). Petitioners object to any action on our part
with respect to the matter until both the FERC proceedi ng and
New York litigation are resolved; Staff |ikew se believes the
di sput e shoul d be resol ved before FERC. Staff adds that,
contrary to Fourth Branch's claim none of these costs are in
the Joint Proposal's rates; their ultimate di sposition will be
t hrough the deferral provided for in 81.2.4.11

8 Petitioners' Reply Conmments, p. 12.
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PUBLI C COMVENT
Publ i c Statenent Hearings
Ni net een individual s spoke at the public statenent
heari ngs held in Al bany, Syracuse, and Buffal o on Novenber 5, 7,
and 8, respectively. The speakers included representatives from
a consumer group, environnental organizations, industries,

commercial interests, retirees of N agara Mohawk, a nmunicipality
(the City of Syracuse), and comercial property owners. Many
supported the Joint Proposal; sone criticized it. Some of the
speakers represented parties to the proceedi ng who had al ready
submtted statenments in support or critical coments.

The consuner group supporting the Joint Proposal noted
that it would benefit |owincone custonmers by stabilizing rates,
establishing a rate discount, and allow ng for increased
al | ocati on of hydropower benefits to | owincone custoners. The
envi ronnental i sts pointed out that the Joint Proposal would
pronote green power, distributed generation, and wind power. In
addition, it would obligate N agara Mohawk to transfer to New
York State a large parcel of land in the Mdose River region,
whi ch would then fall under forever-wild protection. The
industrialists favored the Joint Proposal's provisions ensuring
that energy prices would be conpetitively priced, which they
assert is essential if they are thenselves to remain conpetitive
in their respective industries.

The conmmercial property owners criticized the Joint
Proposal because they believe that their electricity rates wll
remai n anong the highest in the nation and because they woul d
still be required to pay an exit fee if they were to | eave
Ni agara Mohawk's system under certain circunstances. National
Fuel Gas also objected to this exit fee requirenent. One
representative stated that N agara Mohawk woul d continue to
di scourage | oad shifting because it would still not offer any
rewards to custoners who agree to shift their peak | oads. Sone
retirees feared that in the future their pension and nedi cal
trust funds woul d be under-funded by the nerged entity; others
expressed concern about the possibility that the nerged entity's
cor porate headquarters m ght be noved from Syracuse.
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The Gty of Syracuse urged attention to the need for
clarity regarding duties and obligations pursuant to N agara
Mohawk's franchise fromthe Cty; to | ocal econom c issues
related to enpl oynment and the downtown Syracuse commercial rea
estate market; and to the architectural asset provided to
Syracuse by Ni agara Mohawk's headquarters building. The City
noted that it did not believe the nerger was inadvisable, but
that it wanted "to help make the transition a snooth one that
will benefit Syracuse and the region in the long run."®

O her Comment s
Over the course of the proceeding, we received

numer ous conmuni cations from nenbers of the public, businesses,
and governnent officials. Mst of the individuals witing were
Ni agara Mohawk retirees expressing concern about the fate of
their retirenment benefits under the Joint Proposal. Their views
are reflected in the foregoing summary of M. Ceary' s coments;
in particular, they express concern about the possibility that
their pensions may be annuitized and about their perception that
the funds supporting their benefits may be diverted to inproper,
out-of -state uses. They enphasize the extent to which they
depend on their pensions and benefits and strongly urge us to
take that into account.

The letters from busi nesses and government officials
relate primarily to exit fee and distributed generation issues.
They generally express concern that continuation of the exit fee
woul d i npede econom ¢ devel opnment and that the Joint Proposal
does not do enough to facilitate and pronote economcally
desirable distributed generation. The Village of Lakewood cites
our statement, in an order growing out of its own exit fee
proceedi ng, ® that we woul d conduct a |inited reexani nation of
Rul e 52 in Niagara Mohawk's next rate proceeding. Sone witers
express general concern about the economc effects of N agara
Mohawk's rate | evels.

& statenent (Novenber 7, 2001) by the Director of Qperations,
Ofice of the Mayor, Gty of Syracuse.

¥ Case 99-E-0681, supra.
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DI SCUSSI ON AND CONCLUSI ON

| nt roducti on and Met hod of Anal ysis

Qur settlenent guidelines include, in the criteria for
assessing a proposed resolution of a case, whether the proposal
is supported by parties whose interests are usually adverse to
one another's. The proposal here before us enjoys an
exceptionally wide range of support fromparties normally in
conflict, but that is the beginning of our analysis, not its
conclusion, and the w de support enjoyed by the Joint Proposal
is noteworthy but not dispositive. In deciding whether to
resolve the case in accordance with the agreeing parties
recommendati ons, we nust not only consider the concerns raised
by the objecting parties; we nust satisfy ourselves that the
terms of the Joint Proposal are in the public interest.

The objections to the Joint Proposal are of two sorts.
AMP and the Attorney General question the Joint Proposal in
fundamental ways. AMP presses a gl obal challenge to the
negoti ation process and its results, contending that the Joint
Proposal is fundanmentally unsupported and that we have no basis
for regarding its provisions as reasonable. The Attorney
Ceneral, though | ess sweeping in his objections (and
acknow edgi ng that the Joint Proposal contains sone good
features), neverthel ess chall enges a nunber of provisions that
seemto lie at the heart of the parties' agreenent, including
the termof the rate plan and its treatnent of stranded costs.
In contrast, NFGDC, NYPAIIl, and Fourth Branch oppose the Joint
Proposal because of the manner in which it treats specific
i ssues of interest to them® and M. Ceary and Retiree
I ntervenors, in their amended statenent, state that they are
rai sing such issues but "are not opposed to the nmerger itself."®
We do not question the inportance of these issues to the parties
raising them to the Joint Proposal's proponents, or to our

¥ As a practical matter, AMP's objection may be of that sort as
wel |, for AMP appears interested, despite its gl obal
criticisnms, primarily in Rule 52 issues.

® M. deary's Anended Statenment, p. 2.
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public interest evaluation; and we recogni ze that the Joint
Proposal is presented as an integrated whole.® But for purposes
of analysis, it appears reasonable to consider first the Joint
Proposal overall, including the objections raised to what appear
to be its central elenents, and then, if that exam nation
suggests the Joint Proposal may offer a reasonabl e basis on

whi ch we can decide the case, to consider whether any of the
specific concerns warrant rejecting it or conditioning our
approval .

The Joint Proposal Overal
1. Adequacy of the Record

A threshol d question, of course, is whether we have
the informati on needed to evaluate the Joint Proposal. AWM
asserts we do not and di sparages the Joint Proposal as a "black
box," but that is not a fair criticism Petitioners' initial
filing was acconpani ed by extensive docunentation, as was the
Joint Proposal, and the forecasts and cal cul ati ons underl yi ng
the Joint Proposal's recommendations are fully set forth.
Parties who chose to participate in the settlenent negotiations
were able to exchange and probe one another's information in
that context; and, in proceedings follow ng the subm ssion of
the Joint Proposal, w tnesses sponsored by Petitioners and by
Staff were nmade avail able for cross exam nation by all parties.
AMP, anobng others, availed itself of that opportunity.
Statenents in support, conments in opposition, reply coments,
and post-hearing briefs further elucidate the issues presented.
The record is conplete, and we are able to assess the
reasonabl eness of the Joint Proposal and determ ne whether it
serves the public interest.

2. The Merger
Qur review of the nmerger itself raises no concerns

related to its effect on service and reliability or on the
financial integrity needed to sustain them |In PowerChoice, we

% See 83. 3.
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approved N agara Mhawk's formation of a hol di ng conpany
structure, and there is no reason now to revisit that
determ nation. The Joint Proposal presented here provides for a
full array of protections anal ogous to those in Power Choi ce;
t hese include rules governing affiliate transactions (including
a ban on N agara Mhawk providing financial assistance to an
affiliate), extensive cost allocation procedures to ensure that
Ni agara Mohawk' s expenses are reasonabl e, standards of
conpetitive conduct, and limtations on the dividends that may
be paid to the parent entity (designed to ensure that N agara
Mohawk' s capital structure remains appropriate to its business
risk and including a requirenent for our approval of any
di vi dend paynents if Ni agara Mohawk's credit rating falls bel ow
i nvestment grade). Mre specifically, National Gidis a
reput abl e organi zation with extensive utility hol dings and
experience in providing retail service. Any concerns that m ght
be rai sed about nerging a New York utility into an out-of-state
corporation are allayed by the commtnents in the Joint Proposal
to maintain Niagara Mohawk's in-state work force (including
managenent responsi bl e for New York operations) and
headquarters. ¥

AMP suggests that the nerger is intended to repl ace
Ni agara Mohawk's vertically integrated nonopoly with a
"hori zontal nonopoly now spreading across the Northeast."® But
while AVMP may be dissatisfied with the Joint Proposal's
treatment of exit fees--a subject we address below-it presents
no basis for the broader concern it raises. Overall, the nerger
appears to provide an opportunity for significant, fairly
generated efficiencies and savings, and the central issue it
presents is whether custoners will enjoy an adequate share of
t hose savings. That, of course, is what the rate plan deals
with, and it is the next question we consider.

8 Retiree concerns about the effect of out-of State ownership

on pensions and benefits are di scussed bel ow.

8 AW's comments, p. 4.
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3. The Rate Pl an
At the heart of the rate plan are the sharing between
t he conpany and ratepayers of the savings expected to result
fromthe nmerger and the wite-off of a significant anount of
stranded costs. Those steps produce a significant up-front
el ectric rate reduction, granting ratepayers substanti al

benefits even if the savings are not in fact realized. |If
savi ngs above those anticipated are realized, ratepayers share
in themas well, through the earnings sharing nechani snms. These

terms of the Joint Proposal are well docunented, and their
endorsenent by Staff, CPB, PULP, and Miultiple Intervenors, anong
others--parties that woul d be expected to chall enge the
conpany's rate levels, fromvarying perspectives, in alitigated
proceedi ng--suggests a fair allocation between conpany and
custoners of both the savings thenselves and the risk that they
may not be achi eved.

The Attorney Ceneral, as noted, objects to what he
sees as the Joint Proposal's reinposition on ratepayers, via a
new y-aut hori zed return on fixed costs in the CIC, of the costs
t hey avoid through the stranded cost wite-off. He objects in
principle to the inposition on ratepayers of any stranded costs.
But as Petitioners and Staff correctly respond, we have rejected
t he argunent that ratepayers should bear no stranded costs
what soever, noting, nost recently in connection with the N ne
Ml e Point transfer, that "the generation assets were
constructed to serve ratepayers and Niagara Mohawk's regul at ed
rate of return was constrained and limted to its cost of
capital ."® Beyond that, again as Petitioners and Staff argue,
there is anple precedent for allowing a return on the
unanorti zed bal ance of a stranded cost regulatory asset. W
have done so in several contexts (including PowerChoice) rel ated
to I PP contract buyouts as well as in the Nine MIle Point
transfer just noted, and Staff and Petitioners have successfully

¥ Case 01-E-0011, supra, Order Authorizing Asset Transfers,
p. 19. W there noted as well N agara Mhawk' s decl ared
willingness in this case to wite off an additional $850
mllion of stranded Nine M| e Point investnent.
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refuted the Attorney Ceneral's efforts to distinguish those
deci si ons.

What the issue cones down to, then, is whether the
proposed al |l ocati on of stranded cost responsibility--including
the all owance of a return on the unanortized fixed cost portion
of the CTC--is fair and reasonable, and we are satisfied that it
is. Although advocating, in concept, a stranded cost wite-off
that m ght be doubl e the proposed |evel, the Attorney General
agrees that the conpany should not be required to absorb a |evel
of stranded costs so great as to jeopardize its financial
integrity. But that, as Staff argues, is not the standard, and
rat epayers woul d not be well served by keeping a utility at the
brink of financial disaster. The Joint Proposal preserves the
conpany's long-termhealth and, at the sane tinme, limts its
return to reasonable |levels; affords ratepayers guaranteed
benefits now, potential benefits later, and | ong-term assurances
of rate stability and service quality; and, as Staff
denonstrates in its brief, substantially reduces their paynents
on account of stranded cost recovery from what they otherw se
woul d be. The argunments renewed by the Attorney Ceneral wth
respect to stranded cost recovery remain unpersuasive, and we
see no basis for departing fromthe policies reflected in our
earlier orders on the subject. W have no reason to believe
that a litigated result would differ substantially fromthe
reasonabl e conprom se reached here by the parties, which is
consistent wth the policies we have adopted on these nmatters.

The Attorney Ceneral objects as well to what he
regards as the excessive termof the rate plan, doubting that
the plan can provide for a fair and adequate response to all the
changes that may eventuate over so long a period. The termis
i ndeed | onger than that of any plan previously approved, and we
share sone of the Attorney General's trepidation. But the
proponents nmake a good case for the plan's |long term being
needed to realize the savings in which ratepayers will share
i mredi ately; and the plan's carefully crafted and conditioned
adj ust rents and reopeners strike a good bal ance between keepi ng
rates stable and allowing the flexibility needed to respond to
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changi ng circunstances. Anong other things, the twenty deferral
itens operate in a manner that affords significant protection to
bot h ratepayers and the conmpany but that w Il produce
adjustnments only if the anounts involved are significant. And
whil e Ni agara Mohawk can request the institution of a newrate
proceedi ng during the termof the plan, the treatnent of nerger
savings in any such proceeding is a powerful disincentive to
doing so. On bal ance, taking account of all other provisions of
the plan, its termis reasonable.

Finally, the Attorney General objects to the rate
pl an's performance incentive related to conpetition and | ow
i ncome progranms. W agree with Petitioners and Staff that the
potential reward--a 25-basis-point increase in the earnings
sharing threshold--is nodest in conparison to the benefits
custoners woul d realize fromachi evenent of the goals that would
trigger it.

In sum the specific objections to the overall rate
plan do not require rejecting it. Looking beyond those specific
obj ections (and beyond the electric delivery rates to which they
are for the nost part addressed, to consider as well electric
commodity and gas rates), we are satisfied that the plan
overall, for reasons presented in the parties' supporting
statenents previously discussed, reasonably bal ances the
interests at stake and advances many of our policies with
respect to rates, service quality, devel opnent of conpetition,
and provision of energy in a manner consistent with protection
of the environment. It remains to consider whether nore
specific identified concerns require rejection or nodification
of the plan, and we turn next to those issues.

Speci fi ¢ Concerns
1. Exit Fees, Standby Rates, and Distributed Generation
a. Rule 52 Exit Fees
To begin with a procedural matter, the recal cul ation
of exit fees requested by AVMP can and will be provided by
Ni agara Mohawk, but not in this case. As Staff notes, the
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recal culation is properly included in Case 01-E-1197, instituted
in response to AMP' s petition.

As for substance, all parties raising Rule 52 issues
favor revocation of the Rule.® They differ, however, in their
assessnment of the Joint Proposal's contenplated nodifications to
it: the Attorney General and NFGDC regard the proposed change as
an inprovenent® but believe it inproperly limted in its reach;
AMP regards the proposed change as inimcal to its interests
unless it is extended. ®

To the extent the parties urge revocation of Rule 52,
we reject their contentions. The policies underlying the rule
are clear and remain valid; the exit fee is needed, as Staff and
Petitioners point out in their coments, to discourage
uneconom ¢ bypass, which nerely shifts costs fromone group of
custoners to anot her, whether through nunicipalization or
otherwise. As Staff notes in its brief, municipalization can be
regarded as economc only if it produces net savings even after
paynent of the exit fee.

The contenpl ated changes to Rule 52 seem nore
probl ematic. They would exenpt fromthe exit fee a single
mllion-dollar-a-year custoner supplied by a third party under
the specified conditions but woul d deny the exenption to a group
of four quarter-mllion-dollar-a-year custoners supplied under
the sane conditions by that sane third party. Fromthe point of
view of the revenue loss Rule 52 is intended to address, that
appears, on its face, to be a distinction without a difference
(except, perhaps, insofar as |ost customer charge revenues are
increased if multiple custoners |eave), and sone parties
therefore regard it as unreasonable. But the argunents offered
in brief by Staff and Petitioners suggest the distinction in
fact makes sense and need not be disturbed.

This includes Miultiple Intervenors, which supports the Joint
Proposal despite its failure to provide for such revocation

8 Attorney General's Statement, p. 8, NFGDC s Brief, p. 2.
% AW's Comments, p. 5.
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The existing rule inposes no exit fee on a custoner
installing its own generator and isolating itself from Ni agara
Mohawk's system The proposed change woul d all ow t hat custoner
to contract with a third party for its generation--a nodest
extension that does not alter the economic reality but sinply
elimnates the need to take account of who has title to the
generator. To go further and allow nultiple custoners to
aggregate for purposes of the exenption would significantly
change the rel ationshi ps anong the players and give rise to al
the engi neering and regulatory issues cited by Staff inits
brief. Mreover, as Staff explains, the standby rates to be
i nposed in the connected generation context (81.2.17.3.2)--the
nore frequently encountered situation--may differ in their
effects if applied to one large or several smaller custoners.
Limting the exenption to a single custoner avoids those
potentially knotty conplications.

The Rul e 52 change as proposed may be a conprom se
that benefits the custoners to which the new exenption woul d
apply and entails revenue | osses the Petitioners are willing to
absorb; but that alone would not warrant approving it if it drew
an unreasonabl e, unduly discrimnatory distinction. But that is
not the case. For the reasons cited, it is not unreasonable to
limt the exenption as the parties propose, and there is no
reason to reject the proposed change.

As al ready noted, the Joint Proposal recognizes that
it is not the last word on Rule 52 issues, and it preserves the
right of parties to press their respective positions in other
proceedi ngs as well as our own ability (which the Joint Proposal
could not, in any event, constrain) to adopt different policies
on our own initiative. W see no need to do so now, or to
nodi fy the Joint Proposal's resolution, but the matter nay be
revisited in the future. Consistent with that, we recognize as
wel | our undertaking, in the Lakewood decision, to reexam ne the
limted Rule 52 issues there noted. To that end, we invite
responses to the comments subnmitted by the Village of Lakewood,
which will be due 30 days fromthe issuance of this opinion and
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order. Follow ng receipt and revi ew of those comrents, we wll
consider the further steps, if any, to be taken.

b. Standby Rates and Distributed Generation

In view of our recent orders conprehensively treating
these matters,® only two clarifications are needed. First, as
NFGDC suggests and Petitioners confirm we, too, understand the
Joint Proposal to nmean that the newrule to be adopted in
accordance with our standby rates decision will replace the
existing Rule 12. Second, any possible conflict between the
comm tments assuned by Ni agara Mohawk under the Joint Proposal
with respect to distributed generation and its obligations under
Opinion No. 01-5, will be resolved in favor of the nore rigorous
obl i gati on.

2. NYPA Power Delivery Rates

Petitioners and Staff have responded persuasively to
NYPAI | s argunents. Wile these custonmers derive no benefit
fromthe reduced CIC, that is because they pay no CIC at all;
and their transm ssion rates are frozen for the full termof the
rate plan, even though transm ssion rates for other customers
will rise (offset by the CTC reduction). Their custoner
charges, which are bel ow those paid by other custonmers in the
class, also are frozen. Their claimto derive no benefit from
the Joint Proposal thus appears unfounded, and granting their
request would afford them di sproportionate, and econonically
unjustified, benefits.

3. Retiree Concerns
In his anended statenment, M. Cleary states that he is
representing hinmself and the 74 retirees who have signed letters
asking himto represent them rather than the 1,300 retirees he
previously claimed to represent. Hi's concerns, of course, are

not thereby rendered |l ess inportant, and we have received

% Case 99-E- 1470, Electric Standby Service, Opinion No. 01-4
(i ssued Cctober 26, 2001); Case 00-E-0005, Distributed
Ceneration, Opinion No. 01-5 (issued October 26, 2001).
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nunmerous letters fromretirees of N agara Mohawk expressing
simlar disquiet about the nerger's effect on their pensions and
benefits. These matters require careful attention.

M. Cleary identifies two primary concerns--the
possibility of benefit reductions after the four-year ban on
such reductions expires, and the possibility that the pensions
will be annuitized, thereby | osing the protection of the Pension
Benefit Guaranty Corporation. To allay the former concern, he
proposes a series of assured benefits, asserting that the cost
of providing themto the 75 retirees he represents woul d be
nodest. For the latter concerns, he would have National Gid
itsel f guarantee pension benefits in the event of annuitization,
wi th the understanding that we would provide the rate relief
needed to cover the associated cost. Neither proposal is
necessary or reasonabl e.

Wth respect to assured benefits, there would be no
reasonabl e, non-discrimnatory basis for limting them were

they provided at all, to the 75 retirees M. Ceary represents, *
and the cost of nmaking them nore wi dely avail able could be very
substantial. M. Ceary suggests that the costs could be

covered by existing funds, but N agara Mhawk's OPEBs are, in
fact, already underfunded. Mre significantly for this

eval uation, Ni agara Mohawk is not now obligated to nmaintain
retiree benefits at any given |level and never has been so
obl i gated, except pursuant to contractual commtnents that the
Joint Proposal |leaves in place; it is inaccurate to characterize
these as "lifetine" benefits.® The Joint Proposal requires

Ni agara Mohawk to maintain existing benefits for at |east four
years, and that obligation, together with (1) Petitioners
statenent of intent not to reduce benefits, (2) their track
record of never having done so, and (3) the absence of any
financial incentive to do so, given the accounting provisions of

¥ As inplied by M. Ceary's own arguments, it is far from
certain that the retiree clubs that support the Joint
Proposal woul d thereby waive their nenbers' rights to any
benefits that m ght be required as a condition of approval.

® M. deary's Arended Statenent, p. 8.
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our Statement of Policy on Pensions and OPEBs, strongly suggest
that retirees' benefit rights are not weakened, and nay perhaps
be strengt hened, by the Joint Proposal. M. Ceary's assured
benefits proposal would provide unprecedented new protection to
retirees at unknown--but certainly substantial--cost, and we
decline to require it.%®

Pensi on annuitization is al so precluded for four
years, and may take place thereafter only with our approval.
Guarantees of the sort suggested by M. Cleary (and alternatives
to themand their potential associated cost for ratepayers)
coul d be considered in the context of any such proposal.¥ In
any event, the Joint Proposal does not make annuitization nore
likely than it otherwi se would be, and there is no need to act
on the proposal now. In addition, M. Ceary suggests providing
for cost-of-living increases in pensions, but to do so would be
an inproper intervention on our part in collective bargaining.

In his anended statenment, M. Cleary renews the
argunent that the Joint Proposal is age-discrimnatory, in part
because it applies only to people who retired between January 1,
1989 and July 1, 1998.%® The reference to that interval in the
Joint Proposal, however, is with respect to annuitization of
pensi ons (and the restrictions inposed thereon), and that is
because pensions for earlier retirees are already annuitized,
while those who retired later than July 1, 1998 have the choice
of a lunp-sum cash paynent or annuity paynents. Neither of
t hese arrangenents grows out of the Joint Proposal, and the
Joint Proposal sinply refers, in its discussion of potential

® M. deary also suggests an optional |ife insurance buyout;
that is a possibility that could well be discussed by the
Retiree Advisory Commttee to be established pursuant to the
Joi nt Proposal .

It is worth noting, however, that we did not require such

guar ant ees when pensions for N agara Mhawk' s pre-1989
retirees were annuitized.

M. Ceary alleges discrimnation as well in that the

provi sions do not apply to retirees of other utilities. But
there is no need for inter-utility uniformty in these
matters.
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annuitization, to the only retirees whose pensions nmay yet be
annui ti zed.

Finally, we nust note the concern, expressed in M.
Cleary's initial comments and in the letters we have received
frommany retirees, that the merger entails the risk of (or,
worse, is notivated by) an attenpt to raid N agara Mhawk's
pensi on or benefit funds and divert their assets to other uses,
i ncl udi ng out-of-state pension funds, ventures, and profits.
That concern is groundless, resting on no evidence what soever,
and there are, in any event, nunmerous constraints--1|egal,
regul atory, contractual, and practical--that protect pensions
and benefits and woul d preclude any such unconsci onabl e acti ons.
The Joi nt Proposal does nothing that would vitiate those
protections.

In sum we recogni ze the inportant interests of
retirees and their worries when confronted with change. But
there is sinply no reason to conclude that their rights or
interests are jeopardized by the nmerger or the Joint Proposal,
and no need to reject or nodify its terms with respect to the
treatnment of retirees.

4. Environnmental Matters
a. Attorney General's Proposal

The Attorney Ceneral urges that any approval of the
Joint Proposal be conditioned on inclusion of three
envi ronnmental conm tnents beyond those al ready undertaken. As
al ready noted, Petitioners in response do not oppose these
outright but urge us to focus on the commtnents they have
undertaken rather than on others that m ght be added.

The three itenms suggested by the Attorney Ceneral are
not inherently unreasonable, but we |ack any assessnent of their
merit. There is no basis for inposing themon N agara Mohawk in
this proceeding or for applying nerger conditions related to
them Instead, we will direct N agara Mohawk to consi der and
eval uate these itens and to report to us, within six nonths of
the date of this opinion and order, on (1) any properties
simlar to the Mbose River parcel that it would be willing to
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sell to the State; (2) the possibility of retiring additional
sul fur di oxi de allowances; and (3) the reasonabl eness and
feasibility of replacing its vehicle fleet with super ultra-Iow
em ssion vehicles and zero em ssion vehicles. Staff will review
that report when it is filed and advi se us on whether and how to
pursue any of these matters further.
b. Renewabl e Energy Certificates

One additional environnmental matter, not raised by any

party, requires conment and a mnor nodification to the Joint

Proposal . One of N agara Mohawk's conm tnents under Joint
Proposal 81.2.11 and the associated Attachnent 20 is to
i mpl ement a Renewabl e Energy Marketing and Billing Program %

That programwould allow for the sale of "Renewabl e Energy
Certificates" (RECs) either bundled with energy or consisting of
"bl ocks" of certificates "supported by renewabl e energy recorded
by the New York 1SO or NYPSC. "% The program pernits N agara
Mohawk and Staff to agree to send to custoners purchasing
Renewabl e Energy Certificates environnental disclosure
statenents different fromthose sent to all other N agara Mhawk
cust oners. 1%t

The program s | audabl e goal of facilitating the sale
of renewabl e energy is consistent with our policy of encouragi ng
and facilitating the devel opnment and marketing of renewabl e
energy resources. But certain provisions require clarification
in order to ensure that the program as put into effect, will be
consistent with our existing policies on environnental

di scl osure. 192

First, in approving the Joint Proposal in a manner
consistent with existing policies, we read the phrase "supported
by renewabl e energy recorded by the New York | SO or NYPSC' in
8§2.1 of Attachnent 20 to refer to the existing conversion

® Joint Proposal, Attachment 20, §2.0.
0 1d., 82.1

opd., fn. 1.

102 Case 94-E-0952, Electric Conpetitive Opportunities, Opinion
No. 98-19 (issued Decenber 15, 1998).
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process covering both the fuel sources and em ssions
characteristics of a specific power plant, such transactions to
be approved by the environnmental disclosure program

Admi ni strator.

Second, 882.3.1 and 2.3.2 of Attachment 20 each state
that "[T]his requirenment however will neither require Ni agara
Mohawk to take title to the power or RECs of the G een Power
Mar ket ers nor require Ni agara Mohawk to provide these services
directly to custoners."'® To ensure conformance with our
existing policy, we read this |anguage to apply only in
situations where Ni agara Mohawk is billing custonmers for their
purchases of energy fromalternative energy service providers.

Finally, all environnental disclosure statenments nust
conformto the standard fornmat as to presentation and content.
| f Niagara Mohawk is permtted to separately offer energy from
renewabl e resources to a discrete class of custoners, those
customers shoul d receive a disclosure statenent that reflects
the fuel sources and em ssions characteristics of the energy
t hey purchased, which would be different fromthat of other
Ni agara Mohawk custoners.

We encourage the parties to neet and devel op the
renewabl es program as established in the Joint Proposal and here
clarified and nodifi ed.

5. Mechanicville Hydro Station

Fourth Branch's brief refers to the cost burdens
associated with the Mechanicville Hydro Station, warns of the
prospect of the station's costs ultimtely being deened
stranded, and urges us to support its efforts to obtain the
facility and restore it to service. But these issues, tied up
inlitigation at FERC and in the New York courts, are not
properly before us here, and there is no need to condition
approval of the Joint Proposal on the treatnent of the

103 The precise quotation is from§2.3.1; 8§2.3.2 contains m nor,
non- substantive, textual variants.
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Mechanicville Station and its costs that Fourth Branch
advocates. Once the litigation is resolved, any cost effects
can be handl ed through the rate plan's provisions, as Staff
recomrends.

Overal |l Concl usion

The Joint Proposal presented for our consideration
offers a reasonable set of resolutions to the issues posed in
this proceeding. It treats all the interests at stake fairly
and reasonably, balancing the interests of the conpany and its
customers and of the various custoner classes, as well as those
of other interested groups, and conparing favorably with the
probabl e outcone of litigation. It is consistent with | aw and
public policy, advancing inportant policy goals that we have
articulated; is acconpani ed by an extensive explanatory record;
and is supported by a wide range of parties with interests
usual |y adverse to one another's. The argunments presented
against it require neither its rejection nor the inposition of
addi tional conditions.

Accordingly, with the clarification and nodification
regardi ng Renewabl e Energy Certificates noted above, we adopt
the ternms of the Joint Proposal as our resolution of the issues
in this case.™ Further consideration of the Attorney General's
addi ti onal environnmental proposals will follow the filing of
Ni agara Mohawk's report. Further limted consideration of
Rul e 52, as described above, will follow receipt of responses to
the Village of Lakewood's comrents. It should be clear,
however, that neither of these two steps represents a condition
i nposed on the merger here before us or a nodification of the
Joi nt Proposal .

1 A Notice of Determnation of Non-Significance under SEQRA is
Appendi x B to this opinion and order.
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The Conm ssion orders:

1. Consistent with the discussion and understandi ngs
set forth in the foregoing opinion, including the clarification
and nodification of the provisions of Attachment 20 related to
Renewabl e Energy Certificates, the terns of the Joint Proposal
filed in this proceeding on Cctober 11, 2001, as anended on
Novenber 6, 2001 (the Joint Proposal), are adopted and
i ncorporated as part of this opinion and order.

2. Niagara Mohawk Power Corporation (the conmpany) and
the other petitioners in this proceeding are authorized, subject
to the requirements of this opinion and order, to consummate the
transactions and take the other steps set forth in the Joint
Proposal. Wthout limtation on the adoption of other
provi sions of the Joint Proposal, this authorization enconpasses
the foll ow ng specific approval s and fi ndi ngs:

(a) National Gid is authorized, pursuant to PSL 870,
to acquire 100% of the common stock of Ni agara Mohawk Power
Corporation in accordance with the description in the Petition
as it may be nodified prior to closing as |ong as the conpany
does not assune any obligations.

(b) The rate plan set forth in the Joint Proposal is
approved and adopted, pursuant to PSL 8865(1) and 110.

(c) N agara Mohawk Power Corporation is authorized,
pursuant to PSL 8869 and 106, to participate in the National
Gid USA Money Pool, whether as borrower or |ender, and the
participation of the conpany's affiliates as |lenders is
appropriate as long as such participation is fully in
conformance with the National Gid USA Money Pool Agreenent.

(d) N agara Mohawk Power Corporation is authorized,
pursuant to PSL 866(4), to change from a cal endar-year fisca
year to a fiscal year ending March 31.

(e) N agara Mohawk Power Corporation is authorized to
delay the filing of its PSC Annual Report to June 1 of each
year.

(f) The proposed corporate structure, affiliate rules,
contracts, accounting treatnment, dividend limtations, and
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standards of conpetitive conduct set forth in Attachnent 23 to
the Joint Proposal are authorized and approved.

(g) The limted waiver of the Statement of Policy on
Pensi ons and Post-Retirenent Benefits O her Than Pensions, and
the other provisions of 82.5.4 of the Joint Proposal, are
aut hori zed and approved.

(h) Adoption of the provisions of the Joint Proposal
represents a finding of no significant environnmental inpact
under the State Environnmental Quality Review Act and its
i npl enenting regul ati ons.

3. Niagara Mohawk Power Corporation shall file on
short notice, to take effect on a tenporary basis no |ater than
the day followi ng consummati on of the merger here approved,
tariff amendnents necessary to inplenment the electric rate
provi sions of the Joint Proposal. The conpany shall serve
copies of this filing upon all parties to this proceeding. Any
comments on the conpliance filing nust be received at the
Commi ssion’s offices within ten days of service of the proposed
tariff anmendnents. The amendnents shall not becone effective on
a permanent basis until approved by the Comm ssion.

4. By not later than May 1, 2003, N agara Mohawk Power
Corporation shall file, to take effect on Septenber 1, 2003,
tari ff anmendnents necessary to inplenment the gas rate provisions
(except those referred to in the next ordering clause) of the
Joint Proposal. The conpany shall serve copies of this filing
upon all parties to this proceeding. Any comments on the
conpliance filing nmust be received at the Commi ssion’s offices
wi thin 45 days of service of the proposed tariff anmendnments.

The amendnents shall not becone effective until approved by the
Conmi ssi on.

5. By not later than three days followi ng the issuance
of this opinion and order, Ni agara Mohawk Power Corporation
shall file, to take effect on a tenporary basis on one day's
notice, tariff anmendnents necessary to inplenent the gas rate
provi sions of the Joint Proposal related to Service
Classification No. 6 - Lock-1n Rates. The conpany shall serve
copies of this filing upon all parties to this proceeding. Any
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comments on the conpliance filing nust be received at the

Commi ssion’s offices within ten days of service of the proposed
tariff anendnents. The amendnents shall not becone effective on
a permanent basis until approved by the Conm ssion

6. The requirenents of Public Service Law 866(12)(b)

t hat newspaper publication be conpleted before the effective
date of the tariff amendnents referred to in the foregoing
ordering clauses are wai ved; however, N agara Mhawk Power
Corporation shall file with the Comm ssion, no later than six
weeks after the effective date of each set of anmendnents, proof
that a notice to the public of the changes proposed in such
anendnents, and their effective date, has been published once a
week for four successive weeks in a newspaper having general
circulation in each area affected by the respective anmendnents.

7. Ni agara Mohawk Power Corporation is authorized to
use separate subaccounts wi thin Account 186, M scell aneous
Deferred Debits, and Account 253, O her Deferred Credits, as
appropriate, to record the itens included in the Joint Proposal
for which deferred accounting has been approved. The anounts
deferred for each of these itens and their incone tax effects
shall remain readily identifiable. The conpany shall maintain
proper and easily accessi bl e docunentation for each entry nade.
The disposition or anortization for each itemshall be carried
out according to the terns of the Joint Proposal or as otherw se
aut hori zed by the Conmm ssi on.

8. The Comm ssion reserves the right to reconsider
approval of the Joint Proposal should any future action by any
agency or other body materially affect the quantification and
al l ocation of benefits on which this approval is based.

9. Any party wishing to conment on the issues rel ated
to Ni agara Mohawk Power Corporation's tariff Rule 52 raised in
the coments submtted by the Village of Lakewood shoul d submt
ten copies of its comments to the Secretary within 30 days of
the date of this opinion and order.

10. Wthin six nonths of the date of this opinion and
order, N agara Mhawk Power Corporation shall submt to the
Secretary, and serve on all parties to this opinion and order, a
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report on the three environnental initiatives proposed by the
New York State Attorney General and identified in the foregoing
opinion. Fifteen copies of the report shall be filed with the
Secretary.
11. This proceeding is continued.
By the Conmm ssion,

( SI GNED) JANET HAND DEl XLER
Secretary
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Case 01-M-0075
National Grid — Niagara Mohawk Merger
List of Signatories
November 20, 2001

Niagara Mohawk Holdings, Inc.

Niagara Mohawk Power Corporation

Niagara Mohawk Energy, Inc.

National Grid Group plc

National Grid USA

New Y ork State Department of Public Service
New Y ork State Consumer Protection Board

New Y ork State Department of Economic Devel opment
Empire State Development Corporation

Multiple Intervenors

Public Utility Law Project

Energetix, Inc.

Advantage Energy, Inc.

Leveraged Energy Purchasing Corporation, Inc.
Community Energy, Inc.

Natural Resources Defense Council

Association for Environmental Defense

American Wind Energy Association

Distributed Power Coalition of America

E Cubed Company, L. L. C.

Keyspan Technology, Inc.

Capstone Turbine

Integrated Energy Concepts Engineering PC

Rea Energy

International Brotherhood of Electrical Workers Local — 97
Niagara Mohawk Pension Club — Utica (IBEW Members Club No. 310)
Niagara Mohawk Pension Club — East

Niagara Mohawk Pension Club — Western Division
Niagara Mohawk Retirees Club — Potsdam

The Ski Resorts Coalition

Energy Enterprises, Inc.

Niagara Mohawk Pension Club — Syracuse
Niagara Mohawk Pension Club - Watertown Area
Niagara Mohawk Pension Club - Oswego County
Bellows Tower Hydro, Inc

Hydro Power Inc.

Sandy Hollow Power Company

Seneca Hydro Acquisition Corp.

Barbara Waterpower Products, Ltd.

Tannery Island Power Company

Niagara Power Coalition



APPENDI X B

STATE OF NEW YORK
PUBLIC SERVICE COMMISSION

CASE 01-M-0075 - Joint Petition of Niagara Mohawk Holdings, Inc.,
Niagara Mohawk Power Corporation, National Grid Group, plc
and National Grid USA for approval of merger and stock
acquisition

NOTICE OF DETERMINATION
OF NON-SIGNIFICANCE

Notice is hereby given that an Environmental Impact Statement will not be
prepared in connection with the approval by the Public Service Commission of the joint
petition by Niagara Mohawk Holdings, Inc., Niagara Mohawk Power Corporation,
National Grid Group, plc, and National Grid USA for approval of merger and stock
acquisition. This decision is based upon our determination in accordance with Article 8
of the Environmental Conservation Law and the rules and regulations implementing the
State Environmental Quality Review Act (SEQRA) , that such action will not have a
significant adverse effect on the environment. The exercise of this approval is an Unlisted
Action, asdefined in 6 NY CRR Section 617.2 (ak).

Pursuant to 6 NYCRR 617.6 (a)(3), a copy of the SEQRA Environmental
Assessment Form, Part 1, (Short Form and narrative) was submitted with the Petition.
Based upon our review of the record, we find the proposed action will not have a
significant adverse environmental impact. There is no construction contemplated by the
action and current environmental protection programs will not be adversely affected by
the merger.

The completed EAF is available for review at the Commission’s offices.

The address of the Public Service Commission, the lead agency for the purposes
of the Environmental Quality Review of this project is Three Empire State Plaza, Albany,
New York 12223-1350. Questions may be directed to Richard H. Powell at (518) 486-
2885 or to the address above.

JANET HAND DEIXLER
Secretary



