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INTRODUCTION

On January 26, 2016, the Hearing Officer issuethBonmal Hearing Decision
(“Decision”) denying the complaint of 170 BroadwidYC LP (“Customer”), against
Consolidated Edison Company of New York, Inc. (“Geatison”) in the above-referenced
proceeding. On February 24, 2016, Customer fited@peal (“Appeal”) of the Decision with
the Public Service Commission (“Commission”). Aswbnstrated below, Customer fails to

establish a basis for appealing the Decision acehrdingly, the Appeal should be rejected.

Il. BACKGROUND

The relevant facts were described in the Decisiorsummary, the Customer disputes
Con Edison’s bills for the period March 2013 to kta2014, a time during which the Customer
was renovating a 21 story office building in lovianhattan (“Building”) for use as a hotel.

Con Edison’s consumption meter at the Buildingwadidor calculation of the cumulative

consumption and consumption during the curreninigilberiod. As noted by the Decision (p. 6),



Con Edison obtained numerous actual readings dtimgeriod, and corrected any over or
under estimated bills based on those readingsesiponse to a high bill complaint initiated by
the Customer, Con Edison inspected the Customeztemon February 21, 2014 and found the
meter was working properly.

In response to continued Customer concerns oncitwgacy of the Building’s
consumption meter, on November 10, 2014, Con Edisomoved the Customer’s meter and
installed a new one. Con Edison then tested tlsofher’s original consumption meter in
accordance with the Commission’s regulatiares, (16 NYCRR Part 92) on November 14, 2014,
and found it to be recording at 99.8 percent aayynaithin the accepted limits of the
Commission’s regulations. Finally, on May 27, 20C6n Edison also tested the current

transformer and found the equipment to be workirmogperly.

1. ARGUMENT

Customer’s request for appeal of the Informal Heabecision should be denied as it
has failed to establish any basis for its requéstdescribed in the Decision (p. 9), the basis for
appealing such a decision is limited to one or nodiwe following grounds:

1. The hearing officer made a mistake in the facis the laws/regulations which
affected the decision;

2. The hearing officer did not consider evidenaspnted, which resulted in an
unfavorable decision; and/or

3. New facts or evidence not available at the tinihe hearing have become
available.

Customer alleges that the Hearing Officer madeakes in material fact and failed to
consider evidence. Specially, it claims that teathg Officer (i) erred by failing to consider
the discrepancy between transformer readings antuhding’s meter readings; (ii)

misunderstood the evidence regarding the physagaaty of the equipment to deliver



electricity; (iii) misconstrued the electric suryeynd (iv) ignored facts that shed doubt on the
accuracy of the meter test. As demonstrated belmstomer fails to demonstrate error or
omission by the Hearing Officer on any of the abmgeies. Its request for appeal should thus be

denied.

A. The Results of the Meter Tests Refute the Customer’Complaint

In its Appeal, the Customer makes a number of daamd allegations. As recognized by
the Decision (p. 8), however, the fundamental iskaethe Commission must decide in this
matter is very straightforward. Specifically, viae Customer billed correctly for the electric
service that Con Edison provided to the Custom#reaBuilding? Despite the Customer’s
strong assertions to the contrary, the evidenceiged to the Hearing Officer demonstrates that
Con Edison did bill the Customer correctly.

As discussed above, the consumption meter measinengustomer’s electric
consumption at the Building was inspected and destel found to be working properly on each
occasion. The tests were conducted in accordaithealve Commission’s regulationse., 16
NYCRR Part 92, and showed the meter to be funcigat 99.8 percent accuracy, which is well
within the Commission’s established limits of a@y. Moreover, the current transformer
equipment was also tested and found to be operptoperly. In the Appeal, Customer offers
no evidence to the contrary. The results of theentests provide the evidence necessary for
Con Edison to meet the burden of proof requirersenforth in PSL Section 43(2)(b).

The Appeal (p. 11) seeks to undercut the Decisjoaruing that the transformer data
demonstrates that the Customer was overbillednodsd by the Decision (p. 8), Con Edison’s
transformer data does not conclusively show thettimsumption meter was faulty, and

although it is unknown what caused the meter teadeatnd register the high demands, “there is



no evidence of meter malfunction.” That meterdese sufficient to prove proper billing is

consistent with Commission precedefke, e.g., Commission Determination on the Appeal by

Park Belvedere of the Informal Decision RendereHawor of Consolidated Edison Company of

New York, Inc., Case 06-E-1084 (Oct 18, 2010) (Ughlom rehearing by order dated May 23,

2011) (‘Park Belvedere”). In that case, the Commission found Con Edis@t its burden of
proof and showed its billing was proper throughmitster inspection and meter tests. Customer
claims in its Appeal (p. 15) th&ark Belvedere has no precedential value to this case because
unlike Park Belvedere, Customer has submitted affidavits and other sweerdence in this case.
The customer apparently also relies on the fadtithidark Belvedere, the dispute was over a
smaller amount of consumption. Finally, the Custonelies on the fact that Park Belvedere,
the meter test was performed with the supervisiddSC Staff. That the Customer has
submitted sworn evidence and has a larger magnidlidenpact does not change Con Edison’s
standard for burden of proof. A customer can stiewdence showing a utility’s meter
inspections and test were inaccurate. The custoniark Belvedere submitted evidence that
was unpersuasive, and in the instant case, the@f@esthas done that same. It is also worth
noting that PSC Staff is only present for metetstéshe Customer requests a “referee test”

under 16 NYCRR Part 92. In the instant case, th&t@ner did not request such a test.

B. The Commission Should Ignore Claims That The Hearig Officer
“Misunderstood” the Arguments Regarding The PhysicaCapacity of the
Building
In the Appeal (p. 9), the Customer argues thaDipesion should be reversed because
the Hearing Officer misunderstood two pieces oflemce regarding the physical capacity of the

building. The first “misunderstanding” that thesZamer points to is on a minor point that had

no bearing on the Hearing Officer's Decision andslnot speak to the “physical capacity” of



the building. The Customer claims in its Appealqpthat in a January 2012 letter, it gave Con
Edison its projected load for once the hotel bemyagrations. It argues that the Hearing Officer
misunderstood the evidence as being the projeotatiduring renovations, and that it “defies
logic to assume that during construction, the daleztric load...could be more than the
connected load during full operation of the hotel.”

Con Edison does not concede that the subject nadttee load projection was clear in
Customer’s January 2012 letter. Even assuminglieaetter did project the load for once the
hotel began operation rather than during renovatios not a material issue. As noted by the
Decision (p. 8), the salient point is that Con Bdigs not responsible for determining what
caused the Building’s high electricity demand, dmwit was not in line with the Customer’s
projections. This is true regardless of whetheséhprojections were for full hotel occupancy
and operations or for the renovation period. |s gase, the meter was tested and found to be
accurately measuring consumption. Customer’s ptiojes of its load use are not evidence of
the physical capacity of the Building, and deviatidrom the Customer’s projection are not the
responsibility of Con EdSee Park Belvedere at 22 (finding that “[a] utility has no ability to
know, much less prove, how service was used byga kommercial customer. Con Edison was
not required to explain retroactively what equipmesed in what manner, produced demands
complainant did not challenge until approximatete do eight years after the fact.”)

The Customer further argues that Con Edison’s mespto the January 2012 letter stated
that the service take-off from the Building wasited to 1,135 kW and so could not have carried
the amount of power the Company’s meter measufée. Company explained to the
satisfaction of both the OCS and the Hearing Off{@ecision at pp. 3 and 6), that the

notification to the customer on available serviegluded a sizable safety factor and does not



mean that the service take-off was physically adito that amount. Importantly, the Customer
proffers no evidence of mistake in fact as to gasnt.

The second “misunderstanding” alleged by Custosérat the Hearing Officer
misunderstood the nature of the temporary servidee Customer claimed at the Informal
Hearing that a 1,200 amp switch was installed muday 2013, was used for temporary service
during renovations, and that this switch would hanedted if loads as high as what was billed
were imposed on it. However, the Customer alsongtid a picture showing empty cabinets
(no switch) taken in January 2013, and an eledtdie@gram showing a 1200A CT cabinet was
added in August 2014. The Hearing Officer deteedi(p. 7) that the Customer’s testimony was
inconsistent and that it did not present compeléaglence that the 1,200 amp switch was, in
fact, used during the renovations.

In its Appeal (p. 11), the Customer concedes tmatlt200 amp switch was not installed
in January 2013 as previously testified. The Qustonow claims that the switch was installed
in February or March 2013 and that the CT cabires separately installed to house the switch
(p-10). Confusingly, the Appeal states the CT abivas also added in February or March
2013, which still conflicts with the electrical diam showing it was added in August 2014 (p.
11). The Commission should recognize this argurfeenwhat it is: an attempt by the Customer
to change its story and then claim the Hearingdg@ffimisunderstood” the evidence it presented.
The crucial fact that the Customer did not subediable evidence that the 1,200 amp switch
was in use during renovation remains unchanged.

Moreover, the Hearing Officer found that prohibitetions were taken by the
Customer’s contractor within the CT cabinet (p. 8pn Edison put forward evidence of actions

that could have been taken to keep the switch fsaming out under the peak demand billed.



Thus, even if the Hearing Officer had concludedaast the evidence) that the switch was in
place during the applicable period, unmonitoredastat the Building could have caused the
switch to withstand the load measured by Con Edssmeter. In sum, the Customer’s
allegations that the Hearing Officer “misunderstbitglarguments are entirely without merit and

should be dismissed.

C. The Commission Should Ignore Claims That The Hearig Officer
“Misconstrued” the Electrical Survey

In the Decision (p. 6-7), the Hearing Officer suniim@d Customer’s survey of electrical
equipment at the Building and concluded that shas“not convinced that 750 kW winter load
adequately represents the construction site loddtanlist of the surveyed equipment is
complete.” The Customer claims in the Appeal &).that the Hearing Officer did not
understand that the survey was of equipment thatdvaave been in place during the period
March 2013- August 2014, and that her “surmise tifiate was more equipment on the premises
has no foundation in the record.” The Commisstooud reject the Customer’s claim out of
hand.

The Hearing Officer reviewed the tests of Con Edis@quipment and determined (p. 6)
that the “utility’s equipment which delivered an@asured electric service did not malfunction.”
The very fact that the survey conflicts with theasigrements of a meter tested and found to be
accurate is a rational reason to posit that thexg Imave been more equipment on the premises.
There is no reason that an after-the-fact surveglaadtrical equipment should be considered
complete or accurate on its face, or that an allegsunderstanding as to the scope of the
survey would have a material effect on the outcoiftbis case. Con Edison met its burden of
proof by testing the meter and demonstrating it wasking properly and recorded the actual

usage of the Customer. It had no obligation tofpriher evidence in the record showing the



survey was faulty and the Hearing Office would hbad no basis to require ifee Park
Belvedere at 22 (finding that “[a] utility has no ability tanow, much less prove, how service
was used by a large commercial customer. Con Ediss not required to explain retroactively
what equipment, used in what manner, produced désnammplainant did not challenge until

approximately one to eight years after the fact.”).

D. Customer’s Other Arguments Should Be Rejected

The Customer’s attempt in the Appeal (pp. 14-15jismiss the evidentiary value of the
meter test results based on “discrepancies” betweemeter readings and its evidence is wholly
unpersuasive. Customer claims that the Hearing@®#$hould have questioned the meter test
results and ordered further investigations becatisieged discrepancies between its evidence
and the meter readings. Each of the supposedrégliancies” are discussed and refuted above.
These same discrepancies were not overlooked #tftivenal Hearing, but rather found to be
unpersuasive. That the evidence presented byukw@er was not compelling enough for the
Hearing Officer to seriously question the accuratthe meter test, much less order further

investigation, highlights the infirmities of the &omer’s position.



V. CONCLUSION

For the reasons provided herein, none of the argtsyeoffered by Customer
establishes a basis for granting its request fpeal Therefore, Customer’s request for appeal

of the Informal Hearing Decision issued on Jan2&y2016 should be denied.
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