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NEW YORK STATE BOARD ON ELECTRIC

GENERATION SITING AND THE ENVIRONMENT

CASE 99-F-1625 - Application by KeySpan Energy for a Certificate
of Environmental Compatibility and Public Need
to Construct and Operate an 250 Megawatt,
Cogeneration, Combustion Turbine Electric
Generating Facility to be Developed at the
Existing Ravenswood Generating Station in Long
Island City, Borough of Queens.

APPEARANCES:  See Appendix A

ROBERT R. GARLIN, Presiding Examiner and
HELENE G. GOLDBERGER, Associate Examiner:

I.  INTRODUCTION

A. Description of the Proposed Facility

On July 28, 2000, KeySpan Energy (KeySpan or the

Applicant) filed an application for a Certificate of

Environmental Compatibility and Public Need to construct and

operate the Ravenswood Cogeneration Facility, a 250 megawatt (MW)

electric generating facility on 2.5 acres at its existing

Ravenswood generating station located on a 27.6-acre site along

the East River in Long Island City, Queens, New York.1  The

proposed facility would consist of a combustion turbine, a heat

recovery steam generator (HRSG) with a duct burner for

supplemental firing, and a steam turbine.  The steam produced by

the HRSG would be used to drive the steam turbine generator to

produce additional electricity and might also be sold as a supply

to the steam distribution system of Consolidated Edison Company

of New York, Inc.  Selective catalytic reduction will be used to

control nitrogen oxide (NOx) emissions and an oxidation catalyst

would be used to control carbon monoxide (CO) and volatile

organic compounds (VOCs).  A single 400-foot exhaust stack is

planned and an air-cooled condenser would be used to cool exhaust

                                                            
1 KeySpan Energy has requested that the Certificate be issued to

KeySpan-Ravenswood, Inc.
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from the steam turbine generator.  KeySpan expects to operate at

a capacity factor greater than 80% but might operate the

combustion turbine at a capacity factor as low as 50%. The

turbine will be fueled by natural gas and, for up to 30 days per

year, low-sulfur (0.04%) kerosene, while the duct burner will be

fueled exclusively by natural gas.

KeySpan proposes to use existing infrastructure at the

Ravenswood site, including an adjacent electric substation, a gas

transmission line, and East River wastewater discharge

structures.  KeySpan maintains that following operation of the

proposed facility, the combined discharge of wastewater from the

newly constructed facility and the existing plant will meet the

thermal discharge limits set forth in the State Pollutant

Discharge Elimination System (SPDES) permit for the existing

Ravenswood station and will not cause the East River to violate

water quality standards.  The Applicant proposes to use the New

York City water distribution system for its water supply

requirements, so no intake of East River water will be required.

B.  Procedural History

Prior to filing its application in July 2000, KeySpan

followed the pre-application procedures outlined in the then-

applicable provisions of Public Service Law (PSL) §163 to

encourage public participation and to obtain input from state

agencies.  Consistent with the public participation requirements,

KeySpan held numerous meetings with municipal parties, other

local parties, and residents throughout the fall of 1999.

KeySpan met with the Staffs of the Department of Environmental

Conservation (DEC Staff) and Department of Public Service (DPS

Staff) on October 13, 1999.  Based on the input obtained during

those meetings, KeySpan filed a Pre-Application Report with the

Siting Board on November 17, 1999.

Subsequently, KeySpan again met with DEC Staff and DPS

Staff (on January 14, 2000) and continued meeting with community
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organizations.  On February 8, 2000, KeySpan filed responses to

comments on its Pre-Application Report, and in March 2000 it

distributed draft stipulations for comment.  On March 29, 2000,

DPS Staff sponsored a process forum at P.S. 112 in Long Island

City.  A public meeting to discuss the draft stipulations was

held at the New York City office of the Public Service Commission

on May 12, 2000.  The Applicant did not enter into formal written

stipulations.

When KeySpan Power filed its application with the

Siting Board in July 2000, it also duly filed copies with the

parties identified in PSL §164(2)(a) and 16 NYCRR §1000.5.  In

addition, the Applicant published legal notices, as required by

PSL §164(2)(b) and 16 NYCRR §1000.6, in various local newspapers.

By letter dated September 26, 2000, Chairman Helmer

informed KeySpan that its application was incomplete when

compared with the filing requirements set forth in PSL §164.  On

November 10, 2000, KeySpan submitted additional materials to

supplement its application.2  By letter dated January 24, 2001,

Chairman Helmer found, pursuant to PSL §165(1), that the

application as supplemented complied with the PSL §164

requirements.  The Chairman also fixed February 28, 2001 as the

date for the commencement of public hearings.

Pursuant to notices issued by the Secretary to the

Siting Board and the DEC Office of Hearings and Mediation

Services, a joint legislative/public statement hearing was

convened at 7:00 p.m. on February 28, 2001 at P.S. 112 in Long

Island City.  Over the course of the evening, between 50 and 70

people were in attendance.3  Out of the 21 speakers, four of the

                                                            
2 Supplemental direct testimony conforming the prepared

testimony in the July 2000 application with the November 2000
supplement was filed on February 12, 2001.

3 Several of the speakers claimed that more people from the
Queensbridge Houses (which are near to the existing Ravenswood
facility) would have attended had the hearing been located
nearer to their neighborhood.  Responding to this concern, the
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commenters spoke in favor of the project based upon projected

needs for electricity in areas of the Borough of Queens and New

York City that were undergoing revitalization.

The other speakers, including representatives of

elected officials such as Assemblyman Michael Gianaris and New

York City Council Speaker Peter Vallone, raised concerns about

air pollution and the addition of emissions, the need to repower

old power plants in lieu of building new facilities, and health

impacts such as respiratory disease.  In addition, concerns were

raised by those individuals about noise, loss of recreational

opportunities, and odors.  A number of the speakers who opposed

the project did state that KeySpan had done a good job in meeting

with the community and modifying the project to address certain

concerns, but argued that those efforts were not sufficient to

overcome potential negative impacts.  In addition to the oral

comments received at this hearing, there were additional written

statements that were provided and distributed subsequently to

those participating in these proceedings.

On the following day, March 1, pursuant to the public

notices, a joint conference concerning DEC air and water

permitting issues, PSL Article X issues, and the schedule for

this proceeding was held at the Public Service Commission's New

York office.  An additional conference concerning air permit

issues was held on April 5, 2001 at the same location.  The

Examiners issued an order specifying Article X issues4 on

March 26, 2001, and the Associate Examiner issued a ruling

holding that there were no adjudicable air and water permit

issues5 on April 18, 2001.

                                                                                                                                                                                                   
Applicant, DEC Staff, and DPS Staff held an informational
meeting at Jacob Riis House on April 17.

4 PSL §165(2).

5 6 NYCRR §624.4(b)(5).
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Consistent with the requirements outlined in 16 NYCRR

§3.9, KeySpan duly published a notice of settlement meeting on

May 9, 2001.  Meetings among representatives of KeySpan, DEC

Staff, DPS Staff, the Staff of the Department of Health (DOH

Staff), the City of New York (the City), and the Queens Borough

President were held on May 17, May 23, May 31, June 6, and

June 13.  Draft joint stipulations, topic agreements, and

certificate conditions were developed and circulated among the

participants for review and comment.  Following the settlement

meetings, KeySpan, DEC Staff, DPS Staff, and DOH Staff developed

comprehensive joint stipulations that addressed and resolved all

but one issue.

Pursuant to a notice of evidentiary hearing dated

June 8, 2001, a hearing was convened at the Public Service

Commission’s New York office on June 14, 2001.  The purpose of

the hearing was to receive into the record the negotiated joint

stipulations, the application and supplements, and certain

additional exhibits.  A record consisting of 34 exhibits

(prepared testimonies were marked as exhibits) was compiled at

the hearing.  The parties were authorized to file post-hearing

briefs and reply briefs on the sole contested issue, with the due

dates to be determined by the date of issuance of the decision on

interlocutory review by the Case 99-F-1314 Siting Board.6  Briefs

were filed by KeySpan, DEC Staff, DPS Staff, and the City; the

foregoing parties and DOH Staff filed replies.

C.  Summary of the Joint Stipulations

The joint stipulations consist of 11 separate topic

agreements: air quality; surface water and aquatic resources;

                                                            
6 Case 99-G-1314, East River Generating Station, Order

Concerning Interlocutory Appeals (issued June 22, 2001).  The
due date for initial briefs was five business days following
the issuance of the order (i.e., June 29, 2001), and replies
were due seven days later (July 6, 2001).
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terrestrial ecology; soils, geology, seismology and agricultural

lands; visual and cultural resources and aesthetics; traffic;

noise; land use and local laws; electric transmission

interconnection; gas transmission interconnection; and public

interest.  Each topic agreement identifies the nature of the

probable environmental impacts of the proposed facility, provides

proposed certificate conditions related to the topic, and

discusses how the proposed certificate conditions will minimize

adverse impacts as required by PSL §168.  The topic agreements

include stipulated facts with references to exhibits that provide

the evidentiary basis for the agreements.

The discussion that follows reviews the topic

agreements and, where pertinent, the briefs of the parties

addressing the one remaining contested issue, and the motion of

KeySpan, filed with its initial application, seeking a

determination that the proposed facility has been selected

pursuant to an approved procurement process.  In general, the

joint stipulations thoroughly address all topic areas identified

in PSL §168.  The evidentiary record compiled in this proceeding

is comprehensive, supports the terms of the joint stipulations,

and provides a factual basis sufficient for the Siting Board to

determine whether the proposed facility should be certificated.

D.  Required Findings of the Siting Board

Article X allows the Siting Board either to grant or

deny the application as filed, or to certificate a facility "upon

such terms, conditions, limitations or modifications of the

construction or operation of the facility as [it] may deem

appropriate."7  In order to grant a certificate, the Siting Board

must find:

                                                            
7 PSL §168(2).
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• That the facility is reasonably consistent with the
policies and long-range planning objectives and
strategies of the most recent state energy plan, or that
"the facility was selected pursuant to an approved
procurement process."8

• The nature of the probable environmental impact,
specifying predictable adverse and beneficial effects on
(a) the normal environment and ecology, (b) public health
and safety, (c) aesthetics, scenic, historic, and
recreational values, (d) forest and parks, (e) air and
water quality, and (f) fish and other marine life and
wildlife.9

• That the facility minimizes adverse environmental
impacts, considering (a) the state of available
technology, (b) the nature and economics of reasonable
alternatives required to be considered under PSL
§164(1)(b), and (c) the interest of the state respecting
aesthetics, preservation of historic sites, forest and
parks, fish and wildlife, viable agricultural lands, and
other pertinent considerations.10

• That the facility is compatible with public health and
safety.11

• That the facility will not discharge any effluent in
contravention of DEC standards or, where no
classification has been made of the receiving waters,
that it will not discharge effluent unduly injurious to
fish and wildlife, the industrial development of the
state, and the public health and public enjoyment of the
receiving waters.12

• That the facility will not emit any air pollutants in
contravention of applicable air emission control
requirements or air quality standards.13

                                                            
8 PSL §168(2)(a).

9 PSL §168(2)(b).

10 PSL §168(2)(c)(i).

11 PSL §168(2)(c)(ii).

12 PSL §168(2)(c)(iii).

13 PSL §168(2)(c)(iv).
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• That the facility will control the runoff and leachate
from any solid waste disposal facility.14

• That the facility will control the disposal of any
hazardous waste.15

• That the facility will operate in compliance with all
applicable state and local laws and associated
regulations, except that the Board may refuse to apply
specific local laws, ordinances, regulations, or
requirements it regards as unduly restrictive.16

• That the construction and operation of the facility is in
the public interest, considering its environmental impact
and the reasonable alternatives considered [under
PSL §164(1)(b)].17

As noted above, the Siting Board must find that the

proposed facility will not discharge any effluent that will be in

contravention of the standards adopted by the department of

environmental conservation,18 and will not emit any pollutants to

the air that will be in contravention of applicable air emission

control requirements or air quality standards.19  Certain of the

effluent standards and air quality standards, with which

Article X charges the Siting Board to find an applicant would be

in compliance, find their genesis in the federal laws referred to

in PSL §168(3).

PSL Article X and relevant sections of the

Environmental Conservation Law (ECL) recognize that DEC has been

delegated the authority to issue the requisite air quality and

water quality permits.  DEC is expected to issue those

                                                            
14 PSL §168(2)(c)(v).

15 PSL §168(2)(c)(vi).

16 PSL §168(2)(d).

17 PSL §168(2)(e).

18 PSL §168(2)(c)(iii).

19 PSL §168(2)(c)(iv).
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environmental permits in the near future.  Therefore, as required

by PSL §172(1), the DEC Commissioner should be able to "provide

these permits to the Siting Board prior to its determination

whether or not to issue a certificate."20  Once the DEC

Commissioner’s requirement is fulfilled, the Board will be able

to make the findings required by PSL §§168(2)(c)(iii) and (iv),

and render a final decision.21

PSL §168(2)(d) and §172(1) provide the Board with

preemptive authority over other necessary state and local

approvals.  The Board may refuse to apply any local ordinance

that would otherwise be applicable if the Board finds that the

ordinance, as applied to a proposed facility, would be

unreasonably restrictive.  Before the Board decides not to

require compliance with a local ordinance, however, the affected

municipality must be given an opportunity to present evidence in

support of the ordinance.  And even if the Board requires

compliance with the substantive provisions of a local ordinance,

the municipality may not require an applicant to obtain a permit

or other approval under that ordinance without the Board's

authorization.

II.  THE REQUIRED FINDINGS

A.  Air Quality

Under PSL Article X, the Board must make findings

specifically with regard to the impact of construction and

operation of the facility on air resources.22  These findings are

                                                            
20 PSL §172(1).

21 The Siting Board’s decision is final irrespective of whether
the Applicant still needs to obtain related permits.  Indeed,
in the air quality area, the Siting Board’s certificate is
part of the preconstruction review under the Clean Air Act;
and yet the Siting Board must determine in advance of issuing
a certificate that the facility will be able to comply with
Title V requirements.

22 Applicable here are the required findings on the nature of the
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based upon compliance with the federal Clean Air Act (CAA or the

Act) and ECL Article 19, as well as their respective implementing

regulations.

The CAA and ECL Article 19 establish the criteria air

pollutants that are governed by the health-based National Ambient

Air Quality Standards (NAAQS).23  These pollutants are: oxides of

nitrogen (NOx), ozone (O3),
24 carbon monoxide (CO), sulfur dioxide

(SO2), lead (Pb), and particulates that are 10 microns in

diameter or less (PM10).  New York’s ambient air quality

standards are similar and also include beryllium, hydrogen

sulfide (H2S) and fluorides.
25  The main responsibility for

implementation of the CAA resides with the states.26  This is

accomplished through each state’s development of a state

implementation plan (SIP) that provides for control measures and

strategies.  Through air quality monitoring, development of

emission inventories, regulation of sources, and permitting of

new sources, the states work to achieve the NAAQS and/or to

prevent attainment areas from losing that status.

For new sources of air pollution, the principal means

by which the states, including New York, pursue this goal is

through the prevention of significant deterioration (PSD) program

to maintain attainment and new source review for those pollutants

                                                                                                                                                                                                   
probable adverse and beneficial effects on air quality
(§168(2)(b)); that the facility is compatible with public
health and safety (§168(2)(c)(ii)); and that the facility
would not emit any pollutants to the air that will be in
contravention of applicable air emission control requirements
or air quality standards (§168(2)(c)(iv)).

23 CAA §109; 40 CFR Part 50.

24 Ozone is created by the interaction of volatile organic
compounds (VOCs) and NOx in combination with sunlight and is
commonly known as smog.

25 6 NYCRR Part 257.

26 CAA §§101, 116.
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for which the relevant area is in non-attainment.27  The

Ravenswood project site is located in Queens County, which is in

severe non-attainment for ozone and moderate non-attainment for

CO (although the process to reclassify this area to attainment

status for CO is in progress).  New York County, located west of

the proposed facility's site across the East River, is designated

as a moderate non-attainment area for PM10.
28  These

classifications are based upon monitoring data obtained by DEC’s

Bureau of Air Surveillance, which operates air quality monitors

for SO2, NOx, CO, PM10, total suspended particulates (PM), ozone,

lead, sulfates, and nitrates.29  A table indicating the

background concentrations for the NAAQS is provided in the

application.30  Table 5.2 provides a comparison of the NAAQS and

the New York State Ambient Air Quality Standards.31  In addition

to this regulatory framework, the proposed facility is also

subject to federal New Source Performance Standards (NSPS)

(CAA §111), DEC’s Regulations and Policy (Part 201 et seq. of

6 NYCRR), Air Quality Impacts Analysis Requirements, the Federal

Acid Rain Program (Title IV of the Act), and the NOx Budget

Program Requirements (6 NYCRR Part 204).32

1. Prevention of Significant
Deterioration and New Source Review

Because the Ravenswood Cogeneration Facility will be a

major new source based upon the potential emission of criteria

pollutants that exceed U.S. Environmental Protection Agency (EPA)

                                                            
27 6 NYCRR Part 231 and 40 CFR 51.166.

28 40 CFR Part 81.33 (July 1, 2000).

29 Exhibit 1, Volume I, p. 5-6.

30 Exhibit 1, Volume I, p. 5-7.

31 Exhibit 1, Volume I, p. 5-7.

32 Exhibit 1, Volume I, pp. 5-10 - 5-121.
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thresholds, the project is subject to PSD review.  KeySpan

performed the required analyses for NOx, SO2, PM/PM10, and

sulfuric acid mist.33  PSD requirements mandate that the facility

control these pollutants with the best available control

technology (BACT).  For the proposed facility, the use of natural

gas with up to 30 days' use per year of low-sulfur kerosene for

the combustion turbine and natural gas firing in the duct burner

is BACT for control of particulates, SO2 and sulfuric acid mist.
34

Because the facility is in a severe non-attainment area

for ozone, the ozone precursors, VOCs and NOx, are subject to the

lowest achievable emission rate (LAER) requirements in the New

Source Review criteria.35  Because the GE Frame 7FA turbine is a

low emitter of CO and, when combined with an oxidation catalyst,

will meet the non-attainment review threshold for insignificant

CO impacts, control of CO will not be subject to the NSR

requirements.36  To meet LAER for control of NOx, the Applicant

will use a dry low NOx technology combustion turbine and a

selective catalytic reduction system that will further reduce NOx

emissions.  In addition to meeting LAER for the control of VOCs

and NOx, KeySpan had to provide offsetting emission reduction

credits (ERCs) from other sources whose emissions could affect

ozone levels in this area.  Accordingly, KeySpan has purchased

ERCs for emissions of 185 tons per year of NOx and 129 tons per

year of VOCs, removing these pollutants from the air at a ratio

of 1.3 tons removed for every 1 ton emitted from the proposed

facility.37  The ERCs for the proposed facility are from

                                                            
33 Exhibit 1, Volume I, pp. 5-15 - 5-18.

34 Exhibit 1, Volume IV, p. 1-3; Proposed Certificate Conditions,
p. 9.

35 Exhibit 1, Volume I, p. 5-19.

36 Exhibit 1, Volume I, p. 5-15; Volume IV, p. 1-3; Proposed
Certificate Conditions, p. 9.

37 Exhibit 1, Volume IV, p. 1-4, Proposed Certificate Conditions,
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KeySpan’s Glenwood Power Station in Glenwood Landing, New York

(NOx) and 3M Corporation in Bristol, Pennsylvania (VOCs).
38

    2.  New Source Performance Standards

Federal New Source Performance Standards (NSPS) are

technology-based and are applicable to new and modified

stationary sources.  Two subparts of these standards are

applicable: Standards of Performance for Stationary Gas Turbines

(40 CFR Part 60, Subpart GG) and Standards of Performance for

Electric Utility Steam Generating Units for Which Construction is

Commenced After September 18, 1978 (Subpart Da).  Subpart GG

limits flue gas concentrations of NOx to 75 ppm and SO2 to 150

ppm (or 0.8% sulfur in fuel).  The proposed facility's emissions

are below these thresholds.  Monitoring of fuel sulfur and

nitrogen content is also part of these regulatory requirements.39

The heat recovery steam generator (HRSG) duct burners

are subject to an emissions limit of 0.03 lb/mmBtu for

particulate matter, 0.20 lb/mmBtu for SO2 and 0.15 lb/mmBtu for

NOx.  The Applicant’s proposed emissions are below these

thresholds.40  Subpart Da also limits opacity and contains

monitoring requirements.41

    3.  NYSDEC Regulations and Policy

Part 202-1 of 6 NYCRR provides that DEC may require

stack testing by a permittee, and DEC is likely to require this

action.  Part 202-2 requires permittees to submit annual emission

                                                                                                                                                                                                   
p. 9; Exhibits 12 and 13.

38 6 NYCRR § 231-2.6.

39 Exhibit 1, Volume IV, p. 3-1; 40 CFR Part 60, Subpart GG.

40 Exhibit 1, Volume IV, pp. 3-1 - 3-2; 40 CFR Part 60.42a, Part
60.43a, Part 60.44a(1).

41 Exhibit 1, Volume IV, p. 3-2; 40 CFR Part 60.42a, 40 CFR Part
60.47a, 40 CFR Part 60.11(c) and 40 CFR Part 60.46a.
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statements for VOCs and NOx, and KeySpan will make those reports

as required.  Part 211.3 provides opacity limits for sources of

air pollution; however, Part 227-1.3 sets more stringent limits

for stationary combustion units, and it is the latter limits that

will apply to the proposed facility.42  The Applicant has agreed

to install a continuous opacity monitor.43  Part 225-1 regulates

sulfur content of fossil fuels.  The proposed facility is subject

                                                            
42 Exhibit 1, Volume IV, p. 3-3.

43 Part 624 Issues Ruling (April 18, 2001); Proposed Certificate
Conditions, p. 9.
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to a 0.04 percent sulfur distillate requirement.44  Part 227-1.2

sets a 0.10 lb/mmBtu particulate limit for oil-fired stationary

combustion installations with a maximum heat input capacity

exceeding 250 mmBtu/hr.45  Part 227-2 sets reasonably available

control technology (RACT) requirements for NOx, but because the

NOx emissions limits under LAER are more restrictive, these are

not applicable except for the record keeping and reporting

requirements.46

New York State is part of the Ozone Transport

Commission (OTC) that, among other things, adopted an agreement

requiring signatory states to develop region-wide NOx emissions

reductions in 1999 and 2003.  This program sets a cap for

emissions during the "ozone season," allocates emissions among

sources and allows trading.  New York’s program is contained in

6 NYCRR Part 204.  The Ravenswood facility will be part of the

Phase 3 budget pool and will have allowances allocated to it

according to a formula applied to other sources.  In addition,

the facility will identify a Designated Representative who will

maintain a NOx Allowance Trading Account.  Additionally, KeySpan

will be subject to monitoring requirements, and, because the

facility is also subject to such requirements for compliance with

40 CFR Part 75 under the Acid Rain program, the same technology

will be utilized.47

    4.  Acid Rain Permit; Title V
        Requirements; CAA §112 Requirements

KeySpan has applied for a Clean Air Act Title IV Acid

                                                            
44 Exhibit 1, Volume IV, p. 2-2; Proposed Certificate Conditions,

p. 9; Permit Condition 51.

45 Exhibit 1, Volume IV, p. 3-3.

46 Exhibit 1, Volume IV, p. 3-3.

47 Exhibit 1, Volume I, p. 5-20.
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Rain and a Title V Operating Permit and has agreed to operate the

proposed facility pursuant to the requirements associated with

those permits.  In addition, the Applicant will utilize aqueous

ammonia at a concentration of less than 20%, which is below the

threshold that would subject it to CAA §112 requirements for a

risk management plan.48

    5.  Environmental Justice Analysis

As part of its application for PSD conditions, the

Applicant performed an environmental justice analysis.  KeySpan

determined that there exists a Community of Concern adjacent to

the facility.  However, the results of the cumulative impact

assessment performed by the Applicant, which added emissions from

the existing Ravenswood plant and the proposed facility to

background concentrations and then compared the resulting

emissions with the NAAQS, indicated no contravention of those

standards.  Accordingly, the Applicant concluded that there would

be no disproportionate or adverse impacts associated with the

construction and operation of the facility on the residents of

the Community of Concern.49

    6.  DEC’s Permitting Process

As part of the proceedings in this case, DEC conducted

a legislative hearing jointly with the Article X public statement

hearing, and an issues conference jointly with the Article X

prehearing conference.  In her Issues Ruling of April 18, 2001,

Associate Examiner Goldberger described those proceedings and

discussed DEC Staff’s remaining concerns regarding the facility

and the petition of the Borough of Queens for party status and an

adjudicatory hearing.  All of the differences between DEC Staff

and the Applicant have been resolved, as set forth in the letters

                                                            
48 Joint Stipulations, pp. 7-8.

49 Exhibit 1, Volume IV, Appendix 5F.
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of the Applicant and DEC Staff to Associate Examiner Goldberger

dated April 27, 2001, and as indicated in the Joint Stipulations.

With respect to the Borough of Queens, as set forth in the

April 18, 2001 ruling, DEC found no adjudicable issues.  Rather,

DEC found that the Applicant had properly evaluated all air

quality impacts and had committed to the appropriate controls.

7.  Construction Emissions

KeySpan examined the potential impact of air emissions

from construction activities.  Because there will be no road

closures or detours resulting from this work, no analysis was

required for this aspect.  Construction vehicles will emit

criteria pollutants but impacts are expected to be minimal

because there will be no demolition and relatively little

clearing required.  In addition, the site is largely paved,

thereby minimizing dust.50

8.  Non-Criteria Pollutants

The Applicant performed an analysis of impacts of non-

criteria pollutants with guidance from the Department of Health.

Tables 5.22 and 5.23 of Exhibit 1 present the results of the non-

criteria pollutant modeling with comparisons to DEC’s short-term

and annual guideline concentrations.  The analysis shows that

none of the potentially emitted non-criteria pollutants from the

proposed facility are near or above those concentrations.51

    9.  Recommended Findings

With respect to air quality, the record demonstrates

that the proposed facility would minimize adverse environmental

impacts considering the interest of the state, as required by PSL

§168(2)(c)(i), and that the proposed facility is compatible with

                                                            
50 Exhibit 1, Volume I, pp. 5-56 - 5-57.

51 Exhibit 1, Volume I, §5.5.
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the public health and safety pursuant to PSL §168(2)(c)(ii).  The

record further demonstrates that the proposed facility would not

emit any pollutants in contravention of applicable air emission

control requirements or air quality standards, as required by PSL

§168(2)(c)(iv).  Finally, as required by PSL §168(2)(d), the

proposed facility is designed to operate in compliance with

applicable state and local laws and regulations concerning the

environment, and public health and safety.

B.  Water Resources

    1.  The Federal Clean Water Act and ECL Article 17

Under Article X, the Siting Board must make findings

specifically with regard to the impact of construction and

operation of the proposed facility on water resources and aquatic

wildlife.52  Generally, these findings subsume compliance with

the federal Clean Water Act and the ECL.

The purpose of the Clean Water Act (CWA)53 is to

"restore and maintain the chemical, physical, and biological

integrity of the Nation's waters."54  To accomplish this goal,

the CWA authorizes the development of national water quality

standards and establishes a permit program referred to as the

                                                            
52 Applicable here are the required findings on the nature of the

probable adverse and beneficial effects on water quality,
fish, and other marine life, (PSL §168(2)(b)); and the
required finding that the facility minimizes adverse
environmental impacts, considering the state of available
technology with respect to fish and wildlife and other
pertinent considerations (PSL §168(2)(c)(i)), and will not
discharge any effluent that will be in contravention of the
standards adopted by DEC, or in case no classification has
been made of the receiving waters associated with the
facility, will not discharge any effluent that will be unduly
injurious to the propagation and protection of fish and
wildlife (PSL §168(2)(c)(iii)).

53 33 USC §§1251 to 1387, formally known as the Federal Water
Pollution Control Act (FWPCA).

54 33 USC §1251(a).
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National Pollutant Discharge Elimination System (NPDES) program.

The U.S. Environmental Protection Agency (EPA) administers the

NPDES permit program.  This program regulates the daily

wastewater discharges from a facility.

The CWA also provides for the delegation of the

national permit program to the states.55  Under the delegation,

EPA suspends its issuance of permits, but retains residual

enforcement authority and may oppose the decision by a state to

grant a permit.  Since 1975, New York has had a federally

approved permit program, established pursuant to ECL Article 17,

Title 8,56 to control wastewater and storm water discharges to

the state's surface and ground waters.  DEC administers the SPDES

program, consistent with the requirements of the CWA.57

A number of state and federal regulations apply to the

wastewater discharges from the proposed facility.  First, there

are regulations relating to the classification of the receiving

water body.  As authorized by ECL §17-0301, DEC has classified

the state's water bodies based on their best usage and the degree

of purity.  The classifications are defined in 6 NYCRR Part 701

(Classifications - Surface Water and Groundwaters).58

Second, there are state regulations prescribing the

water quality standards, which are set forth in 6 NYCRR Part 703

(Surface Water and Groundwater Quality Standards and Groundwater

Effluent Standards).  The applicability of these standards

depends on the classification of the receiving water body.59

                                                            
55 33 USC §1342(b); 40 CFR Part 123.

56 Water Pollution Control - State Pollutant Discharge
Elimination System (SPDES).

57 The regulations that implement the SPDES program are 6 NYCRR
Parts 750-758.

58 The classification of each stream, lake and all other surface
water bodies in the state, arranged by drainage basin, is
presented in 6 NYCRR Parts 899-941.

59 Water quality standards relate to parameters that may include
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Third, the concentration of pollutants in wastewater

discharges must comply with the effluent limitations outlined in

6 NYCRR §754.1.  Effluent limitations are different from water

quality standards.  As explained above, water quality standards

relate to the existing concentration of a parameter in a given

water body with a specified classification.  Effluent

limitations, however, limit the concentration of a pollutant at

the point of discharge.  Most effluent limitations are set forth

in federal regulations.  The applicable effluent limitations for

the proposed facility are outlined in 40 CFR Part 423 (Steam

Electric Power Generating Point Source Category).60

Fourth, the applicable criteria governing the thermal

discharge from the proposed facility are outlined in 6 NYCRR Part

704.  Pursuant to §704.1, all thermal discharges must assure the

protection and propagation of a balanced, indigenous population

of shellfish, fish, and wildlife in and on the water body.

2. Discharges to the East River

Currently, cooling water discharges from Ravenswood

Generating Station Outfall 001, including the wastewater

discharges from Outfalls 001A, 001B and 001C, meet the discharge

limits found in the existing SPDES permit and will not cause the

                                                                                                                                                                                                   
color, turbidity, temperature, and acidity/alkalinity (pH), as
well as the concentration of individual chemicals that may be
present in water.  Each parameter has a unique water quality
standard that specifies the maximum amount, or concentration,
of that parameter that may be present in a water body given
its classification.

60 For new electric generating facilities, 40 CFR §423.15 limits
the pH of the discharge to a range of 6.0-9.0 (§423.15(a)),
prohibits the discharge of PCBs (§423.15(b)), sets effluent
limits for total suspended solids (TSS) as well as oil and
grease (§423.15(c)), limits the discharge of 126 priority
pollutants that may be added for cooling tower maintenance
(§423.15(j)(1)), and limits the amount of free available
chlorine and total residual chlorine that may be discharged
(§423.15(j)(2)).
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East River, classified as Class I waters, to violate water

quality standards.  There will be no changes to the existing

outfalls, and thus no changes to permit limits are required due

to the operation of the proposed facility.  After the proposed

facility begins operating, the combined process wastewater

discharge from the existing plant and the new facility will

average 92,200 gallons per day (gpd) and will peak at

approximately 279,400 gpd.  The change in flow above the current

permitted flow results from wastewater associated with boiler

blowdown and minor process waste streams.  This increase in flow

will be less than 0.02% of the current flow.

The proposed facility will operate within the thermal

discharge limits set forth in the SPDES permit for Ravenswood

Generating Station Outfall 001 (cooling water discharge canal)

and will not cause water quality violations.61  All thermal

discharges to the waters of the state will assure the protection

and propagation of a balanced, indigenous population of

shellfish, fish, and wildlife in and on the body of water.62

New waste streams that require modification of the

SPDES permit will be consolidated into Outfall 01D and will be

discharged into the East River through Outfall 001.  The waste

streams will include oil-water separator effluent, boiler

blowdown, granular filter backwash, neutralized ion exchange

regenerant reject wastewater, air condenser fan cleaning

effluent, ion exchange softening reject water, and external heat

exchanger blowdown.

KeySpan has agreed to weekly monitoring at Outfall 01D

that will include sampling of pH levels.  Weekly monitoring will

                                                            
61 Exhibit 1, §7, p. 7-1.

62 6 NYCRR §704.1(a) allows a mixing zone of 60 acres in which
the receiving temperature of the water may exceed 90 degrees
due to the discharge.  This increase in temperature in the
mixing zone has been determined by DEC to conform to the §704
requirements while accommodating the discharge.
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assure that there is compliance with New Source Performance

Standards for the Steam Electric Power Generating Point Source

Category provided in 40 CFR §423.15.  This federal regulation

requires that the Best Practicable Control Technology Currently

Available (BPTCA) applies.  The standards that will govern the

proposed facility pursuant to these regulations are set forth in

Exhibit 1, Volume I, pages 7-15 - 7-16.  The addition of this

outfall does not require any other modifications to the existing

SPDES permit.63

Non-thermal components of the discharge from the

facility are also regulated pursuant to the water quality

criteria in 6 NYCRR Part 703.  Exhibit 1, Volume I, Table 7.3

sets forth the numerical criteria for pollutants expected to be

discharged from the facility.  Attachment A to the letter of

February 16, 2001 from counsel for KeySpan to Associate Examiner

Goldberger provides the revised KeySpan water balance diagrams,

including the designation of monitoring locations.64

  Washdown water reaching the discharge canal via

building floor drains will first pass through an oil/water

separator and will not exceed SPDES permit limits on oil and

grease.65

    3.  Sanitary Discharge to DEP Sewage Treatment Plant

KeySpan has projected that sanitary wastewater

generated on-site would be 2,880 gallons per day and this will be

routed to the New York City sewer system that ultimately flows to

the New York City Department of Environmental Protection's Bowery

Bay Water Pollution Control Plant.66

                                                            
63 Exhibit 1, Volume I, §7.7.

64 Exhibit 28.

65 Exhibit 1, Volume I, §3.5.3(b).

66 Exhibit 1, Volume I, p. 7-50.
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    4.  Water Use

Because the proposed facility would use an air-cooled

condenser for steam turbine thermal cycle cooling, no water will

be required for cooling and only small amounts of process water

will be required for facility operations.  Potable water will be

used for export steam generation, heat exchange within the

combined cycle unit, general service water within the proposed

facility, and sanitary water supply.  The maximum amount of city

water for export steam production is 2,082 gpm and for operation

on kerosene is 370 gpm.67  This water will be supplied to the

facility by the New York City water supply system, and no intake

water from the East River will be required, so there will be zero

entrainment and impingement.68  Potable water will be lost to

evaporation, discharged to the City’s sanitary sewer, or

discharged to the East River.69

    5.  Site Development Controls

As the proposed facility site is a brownfield and

contains contaminated soils, excavation will be performed to

limit exposure of such soils.  The Applicant will develop an

Environmental, Health and Safety Plan to prevent contaminant

exposure and migration during construction.70

    6.  Stormwater and Spill Management

The current Ravenswood Generating Station exists on

fairly flat land with an elevation of about 15 feet above sea

level.  Water drains from the existing parking lot area and also

                                                            
67 Exhibit 1, Volume I, §3.6, p. 3-33.

68 Joint Stipulation, Surface Water and Aquatic Resources, p. 3.

69 Exhibit 1, Volume I, §7.5.3(a).

70 Exhibit 1, Volume I, §6.5.2.
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from ditches and culverts to the East River.  As the site is

largely paved, the construction of the proposed facility is not

expected to add much in impervious coverage.  The Applicant

proposes to direct uncontaminated stormwater from roofs, roads,

parking lots and general site areas to the existing discharge

canal through outfall 001C.71  During construction, sediment and

erosion control measures such as silt fences and hay bales will

be used to minimize construction runoff.  The Applicant has

agreed to submit a Notice of Intent to comply with DEC’s SPDES

General Permit for Storm Water Discharges During Construction.72

Appendix 3D of the application provides a copy of the Preliminary

Grading and Drainage Plan and Preliminary Soil Erosion and

Sediment Control Plan.73  The existing stormwater plans will be

amended to reflect the new facility.

Plant personnel will receive appropriate training to

address these and other related matters such as emergency

response to hazardous materials.  Areas of the facility where oil

or hazardous materials are routinely stored, processed or

transferred will be devised to prevent spills, and secondary

containment will be utilized towards this end.74  In addition,

the Applicant will submit a Spill Prevention Control and

Countermeasures plan as part of the compliance filing, to assure

water quality protection pursuant to the Clean Water Act and the

Environmental Conservation Law.75

    7.  Coastal Zone Management

In 1977, the Federal Coastal Zone Management Act was

passed to encourage and assist state government to prepare and

                                                            
71 Exhibit 1, Volume I, §7.5.3(b).

72 Joint Stipulation, Surface Water and Aquatic Resources, p. 4.

73 Exhibit 1, Appendix 3D.

74 Exhibit 1, Volume I, §3.6.8, pp. 3-48 - 3-50.

75 Joint Stipulation, Surface Water and Aquatic Resources, p. 4.
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implement programs to preserve, protect, develop, and where

possible, restore and enhance the resources of the nation’s

coastal zone.  New York State’s Coastal Zone Management Program

was established in 1981 by the Water Revitalization and Coastal

Resources Act (Article 42 of the Executive Law) and is

administered by the New York State Department of State (DOS).

This program is based upon 44 policies that cover development,

fish and wildlife, flooding and erosion, public access,

recreation, historic resources, visual quality, agriculture,

energy and ice management and water and air resources.  Article

42 of the Executive Law requires that state agency actions within

the coastal zone be consistent with these policies or a State-

approved Local Waterfront Revitalization Program (LWRP).  New

York City’s LWRP was approved in 1982 but has undergone amendment

that is awaiting approval by DOS.  The plan for the Queens

Waterfront is a part of New York City’s Comprehensive Waterfront

Plan.  This plan identifies four functions of the waterfront:

natural, working, public and redeveloping.  There is also a

Manhattan Waterfront Plan that recommends plans for enhancing

waterfront access.

Because the proposed facility is located along the East

River in Long Island City, Queens, the application contains an

analysis of the facility’s consistency with the policies of the

New York State Coastal Management Program and New York City’s

1982 LWRP.  A Coastal Policies Consistency Statement provides

that the facility is in compliance with these programs.76

Specifically, the project will redevelop an

underutilized area for an industrial use (policy 1); and develop

a public service in a brownfield area that utilizes existing

infrastructure (policy 5).  The facility will be sited to

minimize potential effects from coastal erosion and flooding

(policy 11); the facility will not impact cultural or historic

                                                            
76 Exhibit 1, Volume I, §4.4.3, p.4-34; Appendix 4A.



CASE 99-F-1625

-26-

uses (policy 23); and this Article X process has ensured that the

permitting of this facility would be consistent with policy 27

requiring siting of such facilities be based on public energy

needs.  There will be compatibility with the environment;

stormwater controls will prevent direct discharge of stormwater

to coastal waters as a result of construction or operation of the

facility (policy 33); shipment and storage of petroleum and other

hazardous materials will be handled in a manner so as to minimize

potential for environmental effects (policy 36); and operation of

the facility will not cause a violation of State and federal air

quality standards (policies 41 and 43).  With respect to the

local plans, the Applicant has demonstrated that the project does

not preclude or conflict with their recommendations.

    8.  Recommended Findings

The required modification to the Ravenswood SPDES

permit will not result in significant increased discharges to the

East River.  Because the proposed facility will not withdraw

water from the River for cooling, impacts of entrainment and

impingement are eliminated.  The Applicant has agreed to measures

to minimize impacts from stormwater related to construction and

from any spills from potential contaminants.  Accordingly, the

proposed facility minimizes adverse environmental impacts to

aquatic resources of the state as required by PSL §168(2)(c)(i),

and the proposed facility is compatible with public health and

safety pursuant to PSL §168(2)(c)(ii).  The record demonstrates

that the proposed facility would not contravene either any

applicable water quality standards or be inconsistent with

applicable regulations of DEC, as required by PSL

§168(2)(c)(iii).  And, pursuant to PSL §168(2)(d), the proposed

facility is designed to operate in compliance with applicable

state and local laws and regulations related to water resources,

as well as public health and safety.
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C.  Other Environmental Issues

1.  Terrestrial Biology

This section considers the potential environmental

impacts associated with the construction of the proposed facility

on the plants and wildlife.  The discussion identifies the

applicable legal requirements and ecological resources, and then

discusses the potential impacts to plants and wildlife.
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        a.  Legal Requirements

Under PSL Article X, the Board must make findings

specifically with regard to the impact of construction and

operation of the proposed facility on the environment, ecology

and wildlife.77  These findings subsume compliance with

applicable state and federal laws and regulations related to the

protection of (1) threatened or endangered plant and wildlife

species,78 (2) freshwater wetlands, and (3) coastal resources.79

The federal Endangered Species Act protects certain

species of plants and wildlife.  ECL §11-0535 enables New York to

enforce the endangered and threatened species lists maintained by

the Secretary of the Interior, as well as New York’s lists set

forth in 6 NYCRR §182.6.  A list of protected plants is provided

in 6 NYCRR §193.3.  Since there are no endangered or threatened

species on the proposed facility's site,80 there would be no

related impact.

        b.  Ecological Resources

The proposed facility's site consists of a 2.5 acre

parcel within a larger site with a long history of industrial

use.  There are no known records of occurrences of rare,

threatened, or endangered species at that site, and existing

                                                            
77 Applicable here are the required findings on the nature of the

probable adverse and beneficial effects on the normal
environment, ecology, and wildlife (§168(2)(b)); and that the
facility minimizes adverse environmental impacts with respect
to wildlife" (§168(2)(c)(i)).

78 16 USC §§1531-1544 (U.S. Endangered Species Act), ECL §9-1503
(Removal of Protected Plants), ECL §11-0535 (Endangered and
Threatened Species), and implementing regulations outlined,
respectively, in 50 CFR Part 17 (Endangered and Threatened
Wildlife and Plants), 6 NYCRR Part 193 (Trees and Plants), and
6 NYCRR Part 182 (Endangered and Threatened Species of Fish
and Wildlife; Species of Special Concern).

79 Compliance with the federally approved state coastal
management plan is discussed above.
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shoreline conditions--bulkhead along the shoreline of the

Ravenswood site and riprap on the opposite shoreline at Roosevelt

Island--preclude tidal wetland impact along that section of the

East River.

KeySpan has agreed to conditions requiring it to engage

in best management practices to control erosion and

sedimentation.  Moreover, the Applicant has agreed to minimize

the amount of fugitive dust that will occur during construction.

        c.  Recommended Findings

On the basis of the foregoing, the proposed facility

will not have any adverse ecological impacts because it would not

disturb wetlands, wildlife habitats, forests, or other natural

areas.  In addition, the proposed facility would not adversely

affect any endangered or threatened plant or animal species.

Therefore, the proposed facility would minimize adverse

environmental impacts considering the interest of the state with

respect to forest, parks, and wildlife in compliance with PSL

§168(2)(c)(i).

Furthermore, construction and operation of the proposed

facility would have no adverse impacts on resources regulated by

state and local laws that protect biological resources and

vegetation, such as the Fish and Wildlife Law, the Natural

Heritage Program, the Listing of Protected Plants, and the

federal Endangered Species Act.  Pursuant to PSL §168(2)(d), the

Project would comply with applicable state and local

environmental laws and regulations.

     2.  Soils, Geology, Seismology and Agricultural Lands

        a.  Application and Stipulation

Section 6 of the application (Exhibit 1) describes the

existing characteristics of geology and seismology of the site,

and evaluates the potential impacts and design considerations

                                                                                                                                                                                                   
80 Exhibit 1, Volume II, §9.2.1; Exhibit 1(9A).
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associated with those characteristics.81  Although geological and

other earth resource characteristics do not generally trigger

specific regulatory measures, the Siting Board is required to

find whether the Project would minimize environmental impacts

with respect to soils, geology and seismology.82

The area of disturbance for the proposed facility

includes a surface layer of asphalt or bluestone with underlying

fill material consisting of large boulders, cobbles, concrete

rubble, brick, wood, cinders, and metal debris.  The soil

consists primarily of low plasticity silt, sandy silt, and

sand,83 and the bedrock type is Ravenswood Gneiss.84  The soil and

bedrock conditions described in the application will support

construction of the proposed facility.85

Queens County is located within Seismic Zone C, which

applies to a region of intermediate seismic hazard.86  The region

is an area of low earthquake frequency.  Nevertheless, in

accordance with the New York State Building Code, the proposed

facility will be designed to withstand the expected effects of a

seismic event with an effective peak acceleration of 0.15 g.87

As described by the Examiners in another recent

Article X proceeding, "a tsunami is considered to be a low risk

                                                            
81 Related materials are set forth in Exhibits 1(1E), 1(6A), and

10.

82 PSL §168(2)(b), and 16 NYCRR §1001.3(b).  The PSL also
requires the Siting Board to find that a proposed facility
would minimize potential adverse impacts to viable
agricultural lands.  Viable agricultural lands are not located
in the vicinity of the proposed facility's site.

83 Exhibit 1, Volume I, §6.4.1.

84 Exhibit 1, Volume I, §6.3.1.

85 Exhibit 1, Volume I, §6.5.

86 Exhibit 1, Volume I, §6.2.3.

87 Exhibit 1, Volume I, §§6.2.3 and 6.5.1.
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phenomenon along the east coast of the United States."88  The

elevation of the proposed facility's site is about 15 feet above

sea level, and is located along the East River, which is several

miles inland from the exposed shoreline that would more likely be

impacted by a tsunami.

The Applicant provided an evaluation of site conditions

resulting from the former operation on the site of a manufactured

gas plant.  Those conditions are characterized as residual

impacts from historical release of petroleum-related fuels and

oils.  DEC has agreed with the Applicant that site remediation

can proceed under the state's Voluntary Cleanup Program.  The

parties have agreed to certificate conditions XII.A and XII.C,

which provide that (1) construction of the proposed facility will

be conducted in accordance with an approved remedial action work

plan addressing management and disposal of excavated materials,

and (2) an environmental, health and safety plan will be

developed to prevent potential contaminant exposure and migration

during construction.89

Finally, the Applicant has agreed to conditions XII.E

and XII.F.  Condition XII.E provides that project construction

and blasting, if required, will proceed according to applicable

regulations, including those of the federal Bureau of Alcohol,

Tobacco and Firearms and the federal Occupational Safety and

Health Administration; the Federal Fire Code, New York State Code

39, and New York City Building Code; and the Rules of the City of

New York.90  Condition XII.F provides that storage of explosives,

if any, will comply with state Department of Labor requirements,

and provides further that transportation of explosives, if any,

                                                                                                                                                                                                   

88 Case 99-F-1314, supra, Recommended Decision (issued June 28,
2001), pp. 136-137.

89 Exhibit 1, Volume I, §6.5.2.

90 Exhibit 1, Volume I, §6.5.3.
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would comply with state Department of Transportation requirements

and would follow a delivery routing plan that will be reviewed by

New York City officials prior to delivery.

        b.  Recommended Findings

As conditioned, the proposed facility would minimize

adverse environmental impacts and would be compatible with public

health and safety as required by PSL §168(2)(c)(ii).  In

addition, the record shows that the proposed facility is designed

to operate in compliance with applicable state and local laws and

regulations concerning the environment, and public health and

safety as required by PSL §168(2)(d).

     3. Visual and Cultural Resources, and Aesthetics

PSL Article X requires the Siting Board to find that

the proposed facility "minimizes adverse environmental impacts,

considering the state of available technology, . . . the interest

of the state with respect to aesthetics, preservation of historic

sites, . . . and other pertinent considerations."91  In addition,

New York’s Parks, Recreation and Historic Preservation Law

(PRHPL) includes provisions relating to approval of a private

project by a state agency, "if it appears that any aspect of the

project may or will cause any change, beneficial or adverse, in

the quality of any historic, architectural, archeological, or

cultural property that is listed on the national register of

historic places or property listed on the state register, or is

determined to be eligible to be listed on the state register by

the commissioner [of Parks, Recreation, and Historic

Preservation.]"92  The proposed facility's potential visual

impacts, its potential impacts to historic, architectural,

archeological and cultural resources, and the Applicant’s

                                                            
91 PSL §168(2)(c)(i).

92 PRHPL §14.09.
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proposals to minimize potential adverse impacts are discussed in

turn.

        a.  Potential Visual Impacts

The external changes to the Ravenswood Generating

Station following construction of the proposed facility would be

minimal.  The new cogeneration plant would appear as an extension

of the existing plant, as its turbine building and exhaust stack

would be similar, in terms of scale, form, and color, to existing

plant structures and would be adjacent to them.  Electric and gas

transmission interconnections would be consolidated with existing

facilities.  From nearby neighborhoods in Queens, the east side

of Manhattan, and Roosevelt Island, the proposed facility would

appear as an extension to the existing plant and would not affect

existing urban design elements in those areas.  Moreover, because

of the distance between the proposed facility's site and the

sites of facilities proposed by other Article X applicants and

the presence of intervening urban features, the proposed

facility's construction would not result in adverse cumulative

visual impacts.  And projections of combustion plume frequency,

height, and length under various conditions suggest that the

visual impacts of potential plumes would be minimal.93

KeySpan has proposed further mitigation of potential

visual impacts by agreeing to submit, as part of its compliance

filing, a detailed lighting plan.  The plan will include (1)

measures to prevent off-site glare from exterior area lights by

using full cut-off fixtures; (2) use of task-lighting; (3) a

demonstration that illumination design conforms to worker safety

requirements for work-area lighting while minimizing off-site

lighting impacts; and (4) a report on the feasibility of

synchronizing the flashing of aviation warning lights on the new

and existing exhaust stacks.94  The Applicant has also committed

                                                            
93 Exhibit 1, Volume II, §§10.2, 10.2.2, 10.2.3, and 10.4;

Exhibits 1(10), 2C, and 3.

94 Exhibit 1, Volume II, §10.2.2.
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to evaluate (with the city Department of Parks and Recreation)

the feasibility of additional tree plantings at nearby P.S. 76.

        b.  Potential Impacts to Cultural Resources

The application includes a cultural resource

assessment.  The assessment identifies historic architectural

resources within one mile of the proposed facility's site that

are listed on the State or National Registers of Historic Places,

and suggests that no resources listed on those registers would be

adversely affected, either directly or indirectly, by

construction or operation of the proposed facility.95  The

assessment also documents, on the basis of prior disturbances at

the proposed facility's site, the lack of potential archeological

resources.96  KeySpan has agreed to follow an Unanticipated

Discovery Plan, submitted as an appendix to the application, to

provide protection to cultural resources that might be

encountered during construction.97

        c.  Recommended Findings

The proposed facility's potential visual and cultural

impacts, mitigated as described above, are minimal and would

comply with the requirements of PSL Article X and other

applicable laws and regulations.

D.  Public Health and Safety

    1.  Traffic Impacts

The application sets forth a description of existing

traffic conditions near the proposed facility's site and an

assessment of the impacts of the proposed facility's construction

and operation on traffic, parking, and public transportation.

The description of existing traffic conditions focused

on key local streets and five intersections along Vernon

                                                            
95 Exhibit 1, Volume II, §11.4; Exhibits 2C and 11.

96 Exhibit 1, Volume II, §11.3; Exhibit 2C.

97 Exhibit 1, Volume II, §11.5; Exhibits 1(11A) and 2C.
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Boulevard, namely, at the site driveway, and 36th, 37th, 40th,and

41st Avenues.  The Applicant relied on state Department of

Transportation (DOT) traffic data, manual turning movement

counts, and automatic traffic recorder counts.  DOT's traffic

accident data showed that, from 1996 through 1999, 58% of the

traffic accidents along Vernon Boulevard between 36th and 41st

Avenues involved injuries and damages worth less than $1,000, and

that there were no traffic fatalities.  The intersection capacity

analysis showed that each of the studied intersections operates,

overall, at an acceptable level of service (LOS), that is, an LOS

of "C" or better.  The analysis showed, however, that delays were

encountered by northbound traffic on Vernon Boulevard at 36th

Avenue and westbound traffic on 40th Avenue during

afternoon/evening peak travel periods. Local police and fire

department representatives indicated that there are no

established routes for emergency vehicles in the traffic study

area. 98

During the period of peak construction activity, 350

construction workers would arrive at the proposed facility's site

between 6:30 a.m. and 7:00 a.m. and depart between 3:00 p.m. and

3:30 p.m.  Those arrivals and departures would coincide in part

with peak morning and afternoon commuter hours.  The applicant

assumed that half of the construction workers would use personal

automobiles instead of public transportation.99  An LOS analysis

suggests that delays for westbound traffic on 40th Avenue would

continue during afternoon/evening peak periods, although those

delays might be mitigated by the operation of traffic signals at

the intersections of Vernon Boulevard and 36th and 40th Avenues.100

Construction delivery trucks, when used,101 usually would arrive

                                                            
98 Exhibit 1, Volume II, §§13.2.3 - 13.2.6; Exhibits 1(13E) and

1(1H).

99 Exhibit 1, Volume II, §13.3.3; Exhibit 1(1H).

100 Exhibit 1, Volume II, §13.3.3.

101 Some equipment deliveries would be made by barge (Exhibit 1,
Volume II, §13.5).
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at or depart from the site during non-peak periods, and would not

have a significant impact on traffic conditions in the area.102

Once the proposed facility began operations, there would be

25 additional employees at the site, with no resulting impact on

traffic.103

The Applicant's parking survey, conducted in March

2000, showed that in the morning there were sufficient available

parking spaces on the street (100 spaces) and in a garage on

Roosevelt Island (500 spaces) to accommodate the number of

construction workers expected to use their own vehicles.104  Once

the proposed facility began operations, there would be adequate

parking at or near the site for both current and new employees.105

No significant impacts on the operation of mass transit systems

are expected from either construction or operation of the

proposed facility.106

    2.  Noise

The Applicant performed an assessment of the proposed

facility's noise impacts that compares existing noise levels to

those anticipated from the facility's construction and operation.

To obtain a spatial representation of ambient noise, sound

receptors were placed at Roosevelt Island opposite the facility

site; Vernon Boulevard at 36th and 40th Avenues; and P.S. 76 on

37th Avenue between 9th and 10th Streets.  The survey showed

existing late night noise levels ranging from 51 decibels on the

A-weighted scale (dBA) to 58 dBA for 90% of the times when

                                                                                                                                                                                                   

102 Exhibit 1, Volume II, §13.3.3; Exhibit 1(1H).

103 Exhibit 1, Volume II, §13.3.5; Exhibit 1(1H).

104 Exhibit 1, Volume II, §13.6; Exhibit 1(1H).

105 Exhibit 1, Volume II, §13.6; Exhibit 1(1H).

106 Exhibit 1, Volume II, §13.4; Exhibit 1(1H).
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measurements were taken ("L90," which is indicative of ambient

noise).107

In general, construction noise would be lower than

ambient daytime noise levels, and construction traffic noise

would be minimal due to the relatively small increase in

construction workers' travel and construction deliveries.108

Construction noise would be mitigated by proper equipment

maintenance and mufflers.  Outdoor construction activity would

occur between 7:00 a.m. and 6:00 p.m.  Indoor activities could be

conducted during other hours, provided that they did not generate

noise exceeding city standards.  Construction deliveries would be

limited to the daytime, with the possible exception of oversize

deliveries that would occur in off-peak hours pursuant to a city

Department of Transportation permit.

The proposed facility would be designed so that

operational noise levels would be below 55 dBA at any residential

zones and below 70 dBA at any industrial zones.109  KeySpan and

the other parties to the joint stipulations have agreed, and urge

the Siting Board to conclude, that (1) the proposed facility

should be subject to Title 24, Chapter 2 of the New York City

Administrative Code (the Noise Code), and that (2) New York City

should be granted the jurisdiction and authority to enforce the

Noise Code consistent with the terms of the joint stipulations

regarding noise issues.110  Amendments to the Noise Code

applicable to the proposed facility would also be enforced by the

                                                            
107 Exhibit 1, Volume II, §12.2; Exhibit 2F.

108 Exhibit 1, Volume II, §§12.5.2 and 13.3.3.

109 Exhibit 1, Volume II, §12.6.1; Exhibit 2F.

110 The Siting Board in Case 99-F-1314 determined that a
demonstration of compliance with Noise Code standards would
satisfy the evidentiary requirements of PSL Article X with
respect to this issue.  Case 99-F-1314, supra, Order
Concerning Interlocutory Appeals, p. 21.
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City, except that the KeySpan-Ravenswood, Inc. could petition the

Siting Board within 90 days after enactment of an amendment

seeking a stay of the amendment and/or a finding that the

amendment is unreasonably restrictive pursuant to PSL

§168(2)(d).111

    3.  Recommended Findings

The record demonstrates that the proposed facility

would minimize any adverse environmental impacts associated with

facility-related traffic.  With the implementation of the

proposed certificate conditions discussed above, potential noise

impacts related to the construction and operation of the proposed

facility would be minimized, as required by PSL §168(2)(b) and

§168(2)(c)(i).  Accordingly, the proposed facility would be

compatible with public health and safety pursuant to PSL

§168(2)(c)(ii).

E.  Land Use and Local Laws

    1.  Generally

The proposed facility would be located within a complex

of existing power generation and support facilities on a property

that has been used for energy production since 1898.112  The

project site is in the City's M3-1 Zone, which accommodates heavy

industrial uses including electric generation.  The proposed

facility will comply with both the bulk requirements and the

performance requirements of M3-1 zoning.113  The proposed facility

would not conflict with the development plans, recommendations,

or community requests presented in the Plan for Long Island City

or the District Needs Statement for Community District #1 in

                                                            
111 The parties' agreement contemplates that the Siting Board

would act on such a petition within 180 days of its filing.

112 Exhibit 1, Volume I, §4.1.

113 Exhibit 1, Volume I, §4.3.1.
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Queens.114  Moreover, as discussed earlier, the proposed facility

would be consistent with state coastal zone management policies

and the Plan for the Queens Waterfront.115  And the Applicant has

agreed to certificate conditions requiring it and its corporate

parent, KeySpan Corporation, to assure funding for

decommissioning and for site restoration in the event that

construction is begun but not completed.116

The proposed facility could require various permits and

approvals under local regulations issued by the City of New York

and its agencies.  Such approvals could include building permits,

street excavation permits, street closure permits, permits for

structural welding, permits under the City Fire Code, permits for

the use and supply of water, and permits to discharge wastewater

and stormwater into the sewer system.  The Applicant has

requested the Siting Board to exercise its authority, pursuant to

PSL §172(1), to authorize the appropriate municipal agencies to

issue the permits and approvals required under local law for the

proposed facility, as specified in the application117 with one

exception discussed below.  The City agencies in question could

include the Fire Department and the Departments of Buildings,

Transportation, Environmental Protection, and Business Services.

    2.  New York City Air Code

As noted earlier in the section of this decision

discussing air quality issues, DEC prepared a draft air permit

for the proposed facility, two issues conferences concerning the

draft permit were held, and the Associate Examiner has issued a

ruling holding that there were no adjudicable air permit

                                                            
114 Exhibit 1, Volume I, §4.2.5.

115 Exhibit 1, Volume I, §4.4; Exhibit 1(4A).

116 Proposed Certificate Conditions VII.A and VII.B.

117 Exhibit 1, Volume I, §1.9.2, as modified by Exhibit 33.
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issues.118  The parties to the joint stipulations expressly agreed

that the proposed facility should not be held subject to the

requirements of the New York City Air Code (New York City

Administrative Code §24-120 et seq.) to the extent that the code

would require the proposed facility to obtain an air permit from

the City's Department of Environmental Protection (DEP).  The

parties were authorized to file post-hearing briefs addressing

that provision of the joint stipulations.  The City has filed a

brief arguing that the Siting Board should, in effect, disapprove

the provision by delegating air permitting authority to the City,

pursuant to PSL §172(1), and require the Applicant to obtain a

City permit.  The City's position is opposed by the Applicant,

DEC Staff, DPS Staff, and DOH Staff.

Although the City argues its position at considerable

length, that position can be fairly summarized as follows:

a. The City Air Code includes a requirement that a
new source of air emissions must conduct a
cumulative air impact analysis (CAIA) that is
"quite different" from analyses required by DEC.
According to the City, "DEC requires a cumulative
analysis only if significant impact levels
("SILS") are exceeded, and only for the specific
pollutants that exceed those levels."  In
contrast, argues the City, DEP "requires that the
analysis consider all relevant health-based NAAQS
criteria pollutants."119

b. Thus, the City continues, the City Air Code is a
local law to which the proposed facility should be
held applicable pursuant to PSL §168(2)(d), unless
the Siting Board finds that compliance with that
law would be unreasonably restrictive.

c. And therefore, the City concludes, although it
does not have the authority to require a City air
permit, because of the general preemption of local
permitting requirements by PSL §172(1), the Siting
Board should exercise its authority under that

                                                            
118 6 NYCRR §624.4(b)(5).
119 The City's Initial Brief, p. 4.
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provision to delegate air permitting authority to
the City.

The parties were asked to address this issue in light

of the decision on interlocutory review by the Case 99-F-1314

Siting Board.120  In that decision, the Siting Board stated as

follows:

[P]ursuant to authority granted by the federal
Environmental Protection Agency (EPA) under the federal
Clean Water Act and Clean Air Act, the DEC determined
whether air emission and water discharge permits should
be issued to power plant developers subject to PSL
Article X.  The Board cannot issue a certificate unless
it first finds that the proposed facility will not
violate applicable [DEC] regulations and water and air
quality standards.  The DEC permits, therefore, are a
prerequisite to certification.

The Siting Board must also find, as a prerequisite to
issuing a certificate, that the proposed facility will
minimize adverse environmental impacts (PSL
§168(2)(c)(i)) and will be compatible with public
health and safety (PSL §168(2)(c)(ii)).  The DEC
permits ensure that impacts to air and water quality
are minimized and compatible with public health and
safety, including imposition of appropriate control
technologies and permit conditions.  Consequently, the
Board must accept the specific findings and conclusions
of the DEC Commissioner relating to air emission and
water discharge permits issued pursuant to federal
delegation.  In considering environmental issues that
are subsumed by DEC's air and water permits, the Board
must incorporate the DEC's resolution of these
questions. . . .

The DEC is the expert agency with the responsibility to
issue permits relating to air emissions. . . . Our
responsibilities do not include consideration of issues
addressed in the DEC permitting process.  We may
consider the issuance of permits by DEC as a basis for
making the findings we are required to make under
PSL §168.121

                                                            
120 Case 99-G-1314, East River Generating Station, Order

Concerning Interlocutory Appeals (issued June 22, 2001).

121 Id., pp. 13-14, footnote omitted.
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On brief, the City contends that the East River

decision is "readily distinguishable from the instant matter,"

because in that case the Siting Board refused to examine, as an

Article X issue, an emission type for which there are no

regulatory standards.  In contrast, the City asserts, "the DEP

cumulative air impact analysis models sources not modeled by the

State DEC to determine whether there are localized exceedences of

any health-based ambient air quality standards."122

There is no need address the City's claims about the

relative thoroughness of DEC's and DEP's permitting process,

except to note that the parties opposing the City's position have

raised significant doubts about the validity of those claims.123

Since the East River decision was issued, another Siting Board

has addressed itself to the matter of the role of the DEC air

permitting process in an Article X proceeding:

[T]he DEC determines what permitting issues warrant
adjudication and arguments concerning such issues are
ultimately considered by the DEC Commissioner alone.
The DEC Commissioner's decision is final and any
permits granted by the DEC Commissioner become the sole
basis for all required Board findings related to such
issues, including those related to predicting the
probable environmental impacts, ensuring adverse
environmental impacts are minimized, and evaluating
whether construction and operation of the proposed
facility is in the public interest. . . .

As the DEC Commissioner alone will act on matters
related to air and water permits, evidence on such
topics is neither relevant nor material under Article X
as it will not impact any findings we will make or any
conclusions we will reach in this case.124

                                                                                                                                                                                                   

122 The City's Initial Brief, p. 14.

123 Thus, it appears unlikely that the City's position would have
prevailed in DEC's air permit proceeding.  See 6 NYCRR
§624.4(c)(4).

124 Case 98-F-1968, Ramapo Energy Limited Partnership, Order
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The City would have the Siting Board authorize a duplicative

review, by a delegatee under PSL §172(1), that other Boards have

refused to authorize directly under PSL §168(2)(b) and (c).  A

fair reading of the other Boards' recent decisions leads us to

the conclusion that the Board in this case is unlikely to be

inclined to reach a different decision, and we will not recommend

a different decision.

    3.  Recommended Findings

With respect to land uses, the record demonstrates that

the proposed facility would minimize adverse environmental

impacts considering the interest of the state as required by

PSL §168(2)(c)(i), and that the proposed facility is compatible

with the public health and safety pursuant to PSL §168(2)(c)(ii).

The record further demonstrates that, pursuant to PSL §168(2)(d),

the proposed facility is designed to operate in compliance with

applicable state and local laws.  The Siting Board should

exercise its authority under PSL §172(1) to authorize issuance of

the necessary and appropriate permits by the municipal agencies

concerned, while retaining its own jurisdiction to issue any

necessary permits and approvals upon petition by the Applicant.

F.  Public Interest

    1.  Approved Procurement Process

Accompanying KeySpan's application was a "motion for

declaratory ruling" to the effect that the proposed facility has

been selected pursuant to an approved procurement process.

KeySpan pointed out in the motion that the state Public Service

Commission (PSC) has held that "[c]ompetition in the electricity

supply market is an approved procurement process because it is an

electric capacity procurement process approved as reasonably

                                                                                                                                                                                                   
Concerning Interlocutory Appeals from Article X Issues Ruling
(issued July 25, 2001), pp. 5-6.
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consistent with the 1998 State Energy Plan."  The PSC went on to

state that it is up to case-specific Siting Boards to determine

whether particular major electric generating facilities are

selected pursuant to an approved procurement process that is part

of the emerging competitive electricity generation market.125

KeySpan's application states that (1) the proposed

facility will operate as a merchant plant in competitive electric

markets, and that construction and operation of the facility will

result in increased competition and encourage lower electric

rates within the state's electric industry.126  KeySpan's motion

states in addition that the Applicant will not seek to recover

any costs from ratepayers under the Public Service Law, nor will

it operate as a qualifying facility and seek a contract under the

Public Utility Regulatory Policies Act of 1978.  Thus, KeySpan

argues, no economic risk will be borne by electricity consumers,

as all such risks associated with the construction and operation

of the proposed facility will be borne by the applicant.

KeySpan's motion was unopposed by any party.  Although

the competition that has emerged in electricity markets has been

less robust than might have been envisioned, the fact remains

that the addition of capacity in a geographical market, such as

New York City, with persistently tight peak-period reserve

margins should improve market conditions over time, especially if

suitable wholesale market price mitigation measures are in place

in the near term.127  And even with those regulatory measures in

place, the risk of recovering the costs of the proposed

                                                            
125 Case 99-E-0089, Petition of Ramapo Energy Limited Partnership

of a Declaratory Ruling, Declaratory Ruling Concerning
Approved Procurement Process (issued August 25, 1999).

126 Exhibit 1, Volume I, §1.4.

127 See Federal Energy Regulatory Commission (FERC) Docket No.
EL01-45-001 et al., Consolidated Edison Company of New York,
Inc., 96 FERC ¶61,095 (2001); see also FERC Docket No.
ER01-2076-000, New York Independent System Operator, Inc.,
95 FERC ¶61,471 (2001).
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facility's construction and operation costs will still be borne

by the Applicant.  Accordingly, we conclude that the declarations

in KeySpan's motion and the underlying material in the

application support a finding that the Applicant's proposed

facility is selected pursuant to an approved procurement process.



CASE 99-F-1625

-46-

1. Transmission Interconnections

a.  Electric System

The proposed facility would be connected to the

electric transmission system at the 345 kilovolt (kV) switchyard

at the Rainey Substation owned by Consolidated Edison Company of

New York, Inc. (Con Edison) located adjacent to the project site

(to the north).  An underground transmission line will connect

the facility's step-up transformer to the substation, and the

interconnection facility would be located entirely on the project

site, so there will be no off-site environmental impacts.

Transmission of the electricity produced by the propose facility

will not require the construction of new electric transmission

facilities outside the project site's boundaries (except,

possibly, that off-site circuit breakers might have to be

replaced by Con Edison).  Thus, there is no need for the

development of project design considerations related to public

exposure to electric and magnetic fields outside the project

site.128  KeySpan has agreed to several certificate conditions

requiring it design its electric transmission system

interconnection and operate the proposed facility and its

interconnection facilities in accordance with the requirements of

Con Edison, the New York Independent System Operator, various

reliability organizations, and any respective successor

organizations.129

        b.  Gas System

Con Edison operates a 30-inch natural gas transmission

main located in an easement at the Ravenswood Generating Station

site.  KeySpan's proposed facility would connect to that main

with a 12-inch pipeline operated at transmission level pressure

(125 psig), and a remote operated valve would be installed to

                                                            
128 Exhibit 1, Volume I, §§3.5.10 and 3.5.11.

129 Proposed Certificate Conditions V.B.1 through V.B.6.
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isolate the facility's load.  The 12-inch pipeline would run to a

filter/scrubber that would remove liquids entrained in the gas

stream.  Behind the filter/scrubber, a 6-inch service line would

draw gas from the 12-inch pipeline to supply the HRSG duct

burners and required building services.  The interconnection

plant would also include valves, regulators, an ultrasonic flow

meter and gas regulating station, a combustible gas detection

system, and sound attenuation enclosures for gas compressors.

Fencing and pipeline markers would be installed.  All

interconnection construction would occur on-site.130  KeySpan

expects to take gas service on an interruptible basis.  Should it

need to take firm gas service, reinforcements to Con Edison's gas

transmission system might be required.  Such reinforcements would

not require an environmental review under PSL Article X.

        c.  Recommended Findings

The Applicant has committed to construct the proposed

facility's interconnections with the electric and gas

transmission facilities in accordance with applicable regulatory

requirements.  Accordingly, the proposed facility's electric and

gas interconnections would minimize adverse impacts and would be

compatible with public health and safety in compliance with PSC

§168(2)(b), (c)(i) and (c)(ii).

    3.  Overall Public Interest Assessment

The Siting Board must find that construction and

operation of the proposed facility would serve the public

interest, considering among other things the facility's potential

environmental impacts.131  The signatories to the joint

stipulations agree that construction and operation of the

proposed facility would be in the public interest.  We agree as

                                                            
130 Exhibit 1, Volume I, §3.5.6.

131 PSL §168(2)(e).
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well, and recommend that the Siting Board find likewise.

With regard to environmental effects, the proposed

facility's overall benefits outweigh any potential environmental

and social costs, especially when environmental impacts are

mitigated in accordance with the proposed certificate conditions.

Air quality would be improved, insofar as the proposed facility's

electricity production displaces the output of older, less

efficient, and higher-emitting generators.132

The proposed facility will contribute to the

reliability of the electric system in New York by adding supply

at a time of projected capacity shortages.  With the completion

of relatively minor upgrades to circuit breakers and a substation

on Con Edison's system, the proposed facility will have no

adverse impact on electric transmission system reliability.133

The proposed facility will not cause a significant

impact on the surrounding community's existing services,134 and it

will provide socio-economic benefits to the community.

Construction of the facility will employ between 250 and 300

persons, and operation of the facility will employ 25 persons.

The Applicant expects that those positions will be filled from

the regional work force.  The Applicant projects that

construction of the facility will create secondary employment of

204 jobs, and that operation of the facility will create

secondary employment of 32 jobs.  The Applicant projects that,

including secondary impacts, construction will increase economic

activity in the area by approximately $176 million and operation

will increase economic activity by approximately $10 million per

year.135

The Applicant has committed itself to the following

                                                            
132 Exhibit 1, Volume II, §15.3.

133 Exhibit 1, Volume I, §§1.8, 3.5.11, and 3.10; Exhibit 1(3B).

134 Exhibit 1, Volume II, §§14.4 and 14.5.3.
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community benefit projects:

                                                                                                                                                                                                   
135 Exhibit 1, Volume II, §§14.5.1 and 14.5.2; Table 14.7.
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1. Installation of photovoltaic panels and/or fuel
cells, having a value of no less than $1 million,
at or in the vicinity of the proposed facility.
The installation will take place over a five-year
period.

2. Donation, over a 10-year period, of 50% of the
excess SO2 emission allowances generated at the
existing Ravenswood Generating Station to the
KeySpan Foundation, with proceeds to be made
available to local community or environmental
improvement projects.  The maximum annual donation
would be $200,000, and the maximum aggregate
donation would be $2 million.

3. Contribution of intervenor funds not expended in
this case to the Natural Resources Defense Council
and Citizens Helping Organize a Kleaner
Environment ("CHOKE") to conduct an air quality
study in northwest Queens (with input from
KeySpan).

4. Donation of no less than $100,000 over a five-year
period for restoration or beautification of
buildings and parks, tree plantings, and similar
projects.

5. Donation of no less than $100,000 over a five-year
period for charitable community service projects
and programs.

6. Donation, over a five-year period, of equipment to
support two chemistry laboratories at the high
school level.  The equipment will include 100
personal computers from the inventory of KeySpan's
computer donation program.

In view of the foregoing, we conclude that the

construction and operation of the proposed facility is in the

public interest, considering the facility's potential

environmental impacts.  We recommend that the Siting Board find

likewise.
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III.  SUMMARY AND CONCLUSIONS

In Section I.D of this decision, we outlined the

findings that PSL Article X requires the Siting Board to make

before it may grant a certificate.  We summarize these findings

here.

A.  Approved Procurement Process and Competition

Pursuant to PSL §168(2)(a), the Siting Board must find

that the "facility was selected pursuant to an approved

procurement process."  On the basis of the application (Exhibit

1, Volume I, §1.4.) and the Applicant's motion of July 28, 2000,

we conclude that the proposed facility, as a merchant plant, was

selected pursuant to an approved procurement process.

B.  Environmental Impacts

PSL §168(2)(b) requires the Siting Board to identify

the nature of the proposed facility's probable environmental

impacts.  We conclude that this record contains a complete review

of the likely adverse and beneficial effects in all of the areas

of concern listed in that section of PSL Article X.  With respect

to each such concern, moreover, we conclude that with the

implementation of the mitigation proposals accepted by the

Applicant, and recommended herein, the proposed facility

minimizes environmental impacts as contemplated in §168(2)(c)(i).

In reaching the determinations regarding how the

facility would minimize environmental impacts, the Board is

required to consider the state of available technology, and New

York's interests pertaining to aesthetics, the preservation of

forests and parks, fish and wildlife, viable agricultural lands,

and other pertinent considerations.  With respect to each aspect

of the proposed facility's probable impacts, we conclude that

both the range of available and feasible approaches to mitigating

those impacts, as well as the state laws respecting aesthetics,

historic preservation, and resource preservation, have been
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thoroughly considered.

Based on the foregoing analysis, we also conclude the

board may find that the proposed facility is compatible with

public health and safety (§168(2)(c)(ii)), will not discharge

effluents in contravention of standards adopted by DEC

(§168(2)(c)(iii)), and will not emit air pollutants in

contravention of applicable air emission control requirements or

air quality standards (§168(2)(c)(iv)).  There are no solid waste

management or hazardous waste disposal facilities associated with

this facility.

As we have also discussed, the Siting Board issues all

state-level permits required for the construction and operation

of the proposed facility, except for permits required pursuant to

the federal Clean Air Act and Clean Water Act.  The DEC is

expected to make final determinations about the requested air

emission and water discharge permits.  Therefore, the Board

should be able to make the requisite findings required under

§168(2)(c)(iii) and (iv), and issue its final decision and a

certificate.

As further discussed, we find that the proposed

facility is designed to operate and compliance with appropriately

applicable state and local laws and regulations (§168(2)(d)), and

that its construction and operation will be in the public

interest (§168(2)(e)).

C.  Conclusion

As discussed above, we conclude the Siting Board can

make all of the findings it is required to make pursuant to

Article X (PSL §168(2)) in order to grant a Certificate of

Environmental Compatibility and Public need to the Applicant,

subject to terms and conditions listed in Appendix C to the

recommended decision.  We recommend that the application, so

conditioned, be granted.  The Board should also grant other
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necessary state approvals and waiver requests, to the extent it

is authorized to do so by Article X.

August 7, 2001

RRG/HGG:yrs
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