STATE OF NEW YORK
PUBLIC SERVICE COMMISSION

At a session of the Public Service
Commission held in the City of
Albany on October 27, 2005

COMMISSIONERS PRESENT:

William M. Flynn, Chairman
Thomas J. Dunleavy

Leonard A. Weiss

Neal N. Galvin

Patricia L. Acampora

CASE 05-M-0073 - Petition of M-GBC, LLC, for (1) a Certificate
of Public Convenience and Necessity to Own,
Operate and Maintain Existing Steam Plant,
Electric Substation and Sprinkler Water
Services Pursuant to the Public Service Law,
(2) a Declaratory Ruling that it will be
Subject Only to Lightened Regulation,
(3) Approval of Tariff for Steam Service, and
(4) an Expedited Hearing.

CASE 05-S-0074 - New Tariff Schedule, PSC No. 1, for Steam
Service iIn Calverton Industrial Park, filed by
M-GBC, LLC.

ORDER CONCERNING REQUEST FOR CERTIFICATE
AND APPROVAL OF A STEAM TARIFF

(Issued and Effective November 4, 2005)

BY THE COMMISSION:

On January 14, 2005, MGBC, LLC (M@BC filed a
petition requesting a certificate of public conveni ence and
necessity (CPCN) for existing steamplant, an electric
substation, and sprinkler water services, and approval of a
proposed steamtariff. Gven that alternatives to the provision
of utility service by MGBC are anticipated, this order wll
establish procedures designed to confirmthat M GBC ceases its
provision of all utility services and abandons, transfers or
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decomm ssions any utility plant that m ght otherw se be subject
to Conm ssion jurisdiction.

PROCEDURAL HI STORY

MGCis alimted liability conpany. The Cal verton
I ndustrial Park is a parcel of land | ocated on Long Island. It
was owned by the U S. Navy prior to 1998, by the Town of
Ri verhead from 1998- Cct ober 2001, and by M @&BC since 2001. The
Cal verton Omers Association (Association) is a group of property
owners who purchased parcels of land in the Cal verton Industri al
Park from M GBC.

On or about January 14, 2005, M GBC filed a petition
seeking a CPCN and requesting approval of a proposed steam
tariff. The petition indicates that the Calverton |Industrial
Park included a pre-existing, oil-fired steam generation
facility,! an electric substation, and a water distribution
systenf when it was acquired by M GBC in COctober 2001. After
M GBC acquired the property, several of the fornmer tenants
purchased the property upon which their buildings were | ocated.
M GBC continued to supply steam and el ectric service pursuant to
a clause in the | and purchase agreenents. M @GBC al so conti nued
to provi de non-potable sprinkler water service.

A dispute as to the propriety of MG@C s charges for
st eam ensued, and M GBC commenced a civil suit to recover the
unpaid charges. |In answer, the custonmer (an Association nenber)
asserted a defense that MGBC s recovery was barred by the Public
Service Law. M GBC then filed the instant petition seeking the
request ed CPCN, approval of a proposed steamtariff, a ruling

! The steam plant has four boilers located at a central plant
which provides steam to the other buildings on the property
via underground piping. Two of the boilers have design
capacities of 59.1 million Btu/hour, while the others have
design capacities of 29.1 and 8.4 million Btu/hour,
respectively. The smallest boiler was recently installed,
while the others were installed in or about 1996. Petition at
3.

The onsite wells are owned by the Town of Riverhead Water
District which supplies potable water service to users in the
Calverton Industrial Park. Petition at 5.
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that it would be subject only to lightened regul ation, and an
expedi ted heari ng.

By letter dated January 26, 2005, the Association
opposed M GBC s petition and requested that the Conm ssion set a
hearing date. The Association alleged that the steam plant at
i ssue was the sole source of heat to its nmenbers' buil dings, each
of which | acked i ndependent heating systens. The Associ ation
further clainmed that the proposed tariff rate was excessive and
violative of their purchase agreenents, and that petitioner had
been operating the plant illegally since 2001.

The tariff filing was suspended and these cases were
established to exam ne the propriety of the petitioner's
requests.® The matter was further suspended through
February 17, 2006.%

On February 11, 2005, a prehearing conference was
noticed for March 1, 2005, and a procedural ruling was issued
calling for prelimnary responses to a set of specified questions
and a prelimnary identification of issues.®

On March 14, 2005, a prehearing conference and initial
heari ng was held at which counsel for DPS staff, M GBC and the
Associ ati on answered questions concerning the propriety of and
need for a tenporary steamrate. The record of that initial
conference and hearing consists of 56 transcript pages and 3
exhibits.®

By Procedural Ruling issued March 15, 2005, the
Adm ni strative Law Judges reported that additional evidence would

Order Suspending Steam Tariff Schedule (issued April 13,
2005) .

Further Suspension of Steam Tariff Schedule (issued June 21,
2005) .

Procedural Ruling Regarding Preliminary ldentification of
Issues (issued February 11, 2005) and Notice of Hearing
(issued February 11, 2005). On March 2, 2005, a notice
rescheduling the prehearing conference and scheduling a
hearing to establish a temporary steam rate was issued.

The exhibits consist of the February 25, 2005 preliminary
responses from DPS staff, M-GBC and the Association to
questions posed by the Administrative Law Judges in the
February 11, 2005 Procedural Ruling.
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be needed to adequately address the issues raised by the M GBC
petition and adopted a procedural schedul e.

In a letter dated May 10, 2005, M GBC requested a two-
mont h extension of the service dates for prefiled testinony and a
post ponenent of the evidentiary hearing date. M GBC indicated
that the requested extension would afford the parties additional
tinme to reach a settlenent that m ght resolve nunmerous issues in
this proceeding. The requested extension was granted by ruling
i ssued May 11, 2005.°

In July, based on continued reports of a potenti al
settlenent, the schedul e was again postponed and a July 18, 2005
procedural conference was schedul ed to receive either a joint
schedul i ng proposal or a report of a settlenment of the issues in
this case.® By letter dated July 21, 2005, M GBC and the
Association filed a stipulation to hold the electric and water
i ssues in abeyance.

In a ruling issued July 25, 2005, a revised schedul e
was adopted. The schedule called for the subm ssion of direct
and responsive testinony and schedul ed evidentiary hearings for
Sept enmber 26, 2005.° Since the Adnministrative Law Judges opi ned
that the prefiled testinony appeared to |l ack information that
m ght be critical to addressing the steamissues at the hearings,
briefs on specified issues were requested from counsel for M GBC,
t he Association and DPS staff.?

On Septenber 21, 2005, counsel for M GBC arranged a
t el ephone conference, during which M GC and the Associ ation
announced their intention to execute settlenents on Septenber 26,
2005. They asserted that the settlenents m ght noot these
proceedi ngs and therefore requested a postponenent of the
briefing and hearing dates. After draft copies of the
settlenments were faxed to the Adm nistrative Law Judges and the
DPS Staff counsel, a procedural ruling was issued postponing the

” Procedural Ruling on Revised Schedule (issued May 11, 2005).
8 Procedural Ruling (issued July 1, 2005).
® Procedural Ruling (issued July 25, 2005).
10 procedural Ruling (issued September 9, 2005).
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evidentiary hearing date to Friday, Septenber 30, 2005. The
ruling further required either the filing of copies of the
executed settlenments with the Conm ssion Secretary or, if the
docunents were not executed as anticipated, the subm ssion of the
af orementioned briefs, by Septenber 28, 2005.'' A copy of the
partially executed settlenents were received on
Sept enber 28, 2005.

On Septenber 30, 2005, evidentiary hearings were held.
The hearing record consists of 39 additional transcript pages and
5 additional exhibits.

No comments were received in response the notices
published in the February 16, 2005 State Register regarding the
M GBC petition and tariff.

DI SCUSSI ON

As not ed above, copies of a stipulation consenting to
the withdrawal of the M GBC petition'® and partially executed
agreenents between M @GBC and its three remai ning steam
customers'® were nmade part of the record at the hearings held
Sept enber 30, 2005. Two of the agreenents provide, in relevant
part, that upon the release of certain docunents by the escrow
agent, M GBC shall have no further obligation to provide steam

11 procedural Ruling (issued September 22, 2005).

12 The exhibits consist of a stipulation between attorneys for
the petitioner and respondent consenting to the withdrawal of
M-GBC"s petition, copies of the agreements between the three
remaining steam customers and M-GBC, and petitioners®™ prefiled
exhibits. The petitioner®s and respondents® prefiled
testimony was copied into the record as though orally given,
subject to the receipt of affidavits adopting the testimony
under sworn oath as the sponsoring witnesses would have done
had they appeared at the hearing. Those affidavits were
received October 13 and October 20, 2005.

13 Exhibit 4.

14 Counsel for M-GBC indicated that counsel for the Association
had possession of the fully executed copies of the agreements.
The relevant parties were directed to file the fully executed
copies of said agreements with the Commission Secretary as
soon as possible, with a request that they replace the copies
of the partially executed agreements that were marked as
record exhibits (56-7).
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service to the two steam custoners covered by those agreenents. '
The ot her agreenent states that M GBC shall have no further
obligation to provide steam service to the remaining custoner
once an 8.4 mllion Btu/hour boiler is satisfactorily and
properly installed at the custoner's prem ses (and, if necessary,
permitting of natural gas service from KeySpan Energy occurs). *®
The agreenent al so provides that, in the event KeySpan Energy is
unable to properly install and/or permt the installation of
natural gas service at the prem ses, M @GBC shall provide steam
service at the agreed upon rate of $33/ M pound up to the earlier
of (a) the tinme the appropriate governnental agency issues a
certificate of conpliance regarding the 5,000 gallon oil tank or
(b) KeySpan Energy provides natural gas service to the

prenm ses. ’

At the hearing, counsel for M GBC and the Association
confirnmed that the escrow agent had rel eased all rel evant
docunents, thus elimnating any need for M GBC to provide steam
service to two of the remaining three custoners. MGBC affirnmed
its plans to cancel its proposed steamtariff and deconm ssion
the steam plant that remains after all of the agreenments and
conti ngenci es have been satisfied. Counsel for M GBC al so
confirmed that provision of utility services is no |onger a part
of M @C s sal e/ purchase contracts. Finally, in response to a
query whether the stipulation would be formally filed, M GBC
requested that the stipulation consenting to the w thdrawal of
the M @BC petition be treated as a subm ssion by its signatories.

In short, the record establishes that M GBC now has
only one remai ni ng steam custoner and that custonmer will soon
have an i ndependent source of heat on prem ses. Mreover, should
that one remai ning custoner have an interimneed for steam
service from M@BC, a nutually-agreeable rate has been
identified. The record includes M@C s plans to cancel its

15 5ee Exhibits 5 and 7.
16 Exhibit 6.
7 1d.
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steamtariff'® and deconmmission its remaining steam plant, once
the need for such service has been conpletely elimnated.
Finally, the record contains evidence that MGBC and its
custoners consent to the withdrawal of the instant petition. |In
light of all of the foregoing, we find no need to address the
request for a CPCN for the existing steamplant at this tinme or
to determ ne whether a steamrate should be set. Instead, we
require M GBC to nmake conpliance filings wth the Conm ssion
Secretary after each of the following is conpleted: the 8.4
mllion Btu/ hour boiler has been satisfactorily and properly
installed (and, if necessary, any permtting of natural gas
service from KeySpan Energy has occurred); M@C is finally

rel eased fromany and all obligations to provide steam service
and actually ceases providing said service; and all of MGBC s
remai ni ng steam pl ant has been finally and properly
decomm ssi oned. Each conpliance filing shall include, but not be
limted to, a signed, sworn statenment by M GBC (or one of its
duly authorized officers) that the aforenmenti oned actions have
been performed in conformance with any and all rel evant | egal
requirenents.

Wth respect to electric service and plant, the record
establishes that M @GBC intends, and the Associ ation desires, that
the electric facilities and responsibility for electric service
be transferred to the Long Island Power Authority. The record
al so denonstrates that subdivision approvals nust be granted by
the Town before this transfer can occur, but that such approval s
are expected within the next few weeks.

When questioned about the status of MGBC s existing
wat er plant and non-potabl e sprinkler water service, M GBC
counsel reported that individual, on-prem ses fire suppression
facilities will be installed. M@C s counsel further reported
that, once said service was no | onger needed, M GBC woul d abandon
sai d service and any associ ated pl ant.

Since the record denonstrates that MGBC intends to
transfer its existing electric plant and abandon its water plant

8 The cancellation was received on October 5, 2005; it contains
an effective date of February 17, 2006.
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(after the need for the water plant has been elimnated), and
that both relevant parties consent to the wthdrawal of the
underlying petition, we find no need to address the request for a
CPCN for an electric substation and sprinkler water services at
this time. Instead, we require M GBC to nake conpliance filings
with the Comm ssion Secretary after each of the follow ng events
occurs: the necessary and rel evant subdivisi on approval s have
been granted; the existing electric facilities and responsibility
for electric service at Calverton Industrial Park have been
transferred to the Long Island Power Authority; and all remaining
users of the non-potable sprinkler water services have installed
i ndi vidual fire suppression facilities. Each conpliance filing
shal | include a signed, sworn statenent by M GBC (or one of its
duly authorized officers) that the aforenmenti oned actions have
been performed in conformance with any and all rel evant | egal
requirenents. In addition, the final conpliance filing shal

al so include a signed, sworn statenent that M GBC has ceased al
utility services and has deconm ssioned, transferred or abandoned
any plant that could be subject to PSC jurisdiction. Once the
final conpliance filing has been filed with the Conmm ssion
Secretary, the Secretary is authorized to cl ose these

proceedi ngs, and MGBC is ordered as of that tinme not to provide
any utility services and/or to own, operate or nmanage any utility
pl ant that could be subject to Comm ssion jurisdiction w thout
the prior authorization of the Comm ssion.

The Commission orders:

1. Tariff Supplement No. 3 canceling M-GBC, LLC"s
proposed Steam Tariff Schedule, P.S.C. No. 1, shall be
authorized to become effective on February 17, 2006.

2. As discussed in the body of this order, M-GBC, LLC
iIs directed to make compliance filings with the Commission
Secretary upon the completion of each of the following events:
proper and satisfactory installation of the 8.4 mlIlion Btu/hour
boi |l er; the cessation of steam service; the decommissioning of
the remaining steam plant; the transfer of electric plant and
service to Long Island Power Authority; the installation of
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individual fire suppression facilities at the customers*
premises; the abandonment of the water plant; and the cessation
of electric and sprinkler water service. Five copies of each
compliance filing shall be filed with the Commission Secretary,
with copies served on the Administrative Law Judges and each
active party to this proceeding.

3. Effective upon receipt of the final conpliance
filing, as discussed in the body of this order, MGC is directed
not to provide any utility services, or own, operate or manage
any PSC-jurisdictional utility plant, for which it does not have
the prior authorization of the Public Service Comm ssion.

4. These proceedings are continued, but may be closed
by the Commission Secretary after M-GBC, LLC has fully complied
with the conditions set forth in this order.

By the Commission,

(SIGNED) JACLYN A. BRILLING
Secretary



