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Form of Exhibit D to 
Asset Purchase Agreement 

EASTMAN BUSINESS PARK 
UTILITY SERVICES AGREEMENT 

THIS UTILITY SERVICES AGREEMENT (this "Agreement") having an effective date of 
_____ ,, 2013 (the "Effective Date") is entered into by and between: 

RED-ROCHESTER, LLC, a Delaware limited liability company having offices at 
-----------' Rochester, New York (herein "SUPPLIER"); 

And 

EASTMAN KODAK COMPANY, a New Jersey corporation having offices at 343 State Street, 
Rochester, New York 14650 (herein, together with its successors or assigns, "CUSTOMER"). 

WHEREAS, SUPPLIER is authorized by order of the Public Service Commission of the State 
ofNew York ("Public Service Commission") in Case , effective---=------' 
2013 (the "PSC Order") to provide certain "Services" (as defined below) to the "EBP Utility 
Services Territory" (as defined below); and 

WHEREAS, CUSTOMER owns or leases property in the EBP Utility Services Territory; and 

WHEREAS, CUSTOMER acknowledges it has been advised by SUPPLIER that CUSTOMER 
has certain rights to acquire Regulated Services from providers other than SUPPLIER; and 

WHEREAS, CUSTOMER desires to purchase and receive the Services from SUPPLIER; and 

WHEREAS, SUPPLIER desires to sell and provide the Services to CUSTOMER; and 

WHEREAS, the Parties desire to set forth the terms and conditions that will apply to 
SUPPLIER's provision of the Services to CUSTOMER under this Agreement; 

NOW THEREFORE, in consideration of the foregoing and the mutual covenants and 
agreements contained herein, the Parties hereby agree as follows: 

ARTICLE I- DEFINITIONS 

1.1 "Affected Party" means a Party claiming that a Force Majeure Event has occurred 
and affects such Party's ability to perform its obligations under this Agreement. 

1.2 "Agency" has the meaning given to that term in Section 3.2.1. 

1.3 "Agreement" has the meaning given to that term in the preamble. 

1.4 "Applicable Laws" means all statutes, laws, ordinances, regulations, rules, licenses, 
permits, decrees, directives and other requirements. 

1.5 "Applicable Requirements" has the meaning given to that term in Section 3.2.1. 
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1.6 "Asset Purchase Agreement" means the Asset Purchase Agreement dated 
December_, 2012 between SUPPLIER and Eastman Kodak Company. 

1.7 "Baseline Outage" means, during the relevant time period prior to the Effective 
Date, any failure or omission by Eastman Kodak Company for any reason to provide any 
Service to the applicable Delivery Point up to the quantity required to be provided or any 
interruption in the provision of any Service to the applicable Delivery Point up to the 
quantity required to be provided, including omission or interruption caused by rejection of 
such Service upon a failure or omission to meet any required specifications; provided, any 
such failure or omission to provide Service or interruption in Service shall not constitute a 
Baseline Outage (i) if it relates to the provision of any Service other than electric service or 
compressed air service and (a) it does not exceed fifteen (15) minutes in duration with 
respect to any single occurrence, and (b) not more than one such occurrence occurs during 
any rolling twenty-four (24) hour period, or (ii) to the extent it is caused by a Force Majeure 
Event. 

1.8 "Billing Month" means the period commencing at the time on the day the Meters 
are read in one month and terminating at the time on the day the Meters are read in the 
following month. The timing of Meter readings is determined by SUPPLIER and shall 
occur on or around the 25th day of each calendar month. 

1.9 "Binding Quality Specifications" means those specifications relating to each 
Utility Service as so labeled and more fully described in SCHEDULE D and SCHEDULE 
F, which SUPPLIER shall be bound to provide at all times. 

1.10 "Blanket Amendment" has the meaning given to that term in Section 14.4. 

1.11 "Building" means a building located in the EBPUST and listed on SCHEDULE A 
attached hereto as a location to which one or more Services are provided or any new 
building to which SUPPLIER provides services pursuant to Section 4.1. 

1.12 "Chilled Water Return" has the meaning given to that term in Section 4.4. 

1.13 "Closing Date" has the meaning given to that term in the Asset Purchase 
Agreement. 

1.14 "Condensate" has the meaning given to that term in Section 4.3. 

1.15 "Condensate Return System" has the meaning given to that term in Section 4.3. 

1.16 "Confidential Information" has the meaning given to that term in Section 9.1. 

1.17 "Conforming Contract" means (i) this Agreement, (ii) any contract resulting from 
a partial assignment ofthis Agreement, and (iii) a contract with respect to the delivery of 
Services by SUPPLIER between SUPPLIER and an EBPUST Customer where under such 
contract (a) the EBPUST Customer participates in the quarterly cash flow sharing as 
described in Section 4 of SCHEDULE C, and (b) the pricing terms and conditions are 
otherwise substantially consistent with those in SCHEDULE C. 
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1.18 "Continuous Meter" means a meter for any service that transmits use in one-hour 
or shorter increments to SUPPLIER's central computers. 

1.19 "Contract Demand" means, with respect to each Delivery Point, the Delivery Point 
Peak Demand for such Delivery Point or such higher amount of demand as is requested by 
CUSTOMER and accepted by SUPPLIER as contemplated by Section 4.1, and represents 
the minimum units of Service SUPPLIER agrees to provide to such Delivery Point for the 
relevant contracted Service during one hour, as specified in SCHEDULE D for Regulated 
Services and in SCHEDULE F for Unregulated Services. For clarity, SUPPLIER will 
deliver more units than the Contract Demand upon CUSTOMER's use, up to system 
delivery limits, but will not be contractually responsible for more than the Contract 
Demand. 

1.20 "Control Center" means SUPPLIER's 24 hour control room that can currently be 
reached at telephone number (585) __ -__ , which number may be changed by 
SUPPLIER from time to time by giving written notice of the new number to CUSTOMER. 

1.21 "Coordination Committee" has the meaning given to that term in Section 4.5. 

1.22 "Covered Real Property" means (i) the Permanent Easement Area (as defined in 
the Asset Purchase Agreement) and that portion of Blanket Utility Easement Area (as 
defined in the Asset Purchase Agreement) (a) on which Facilities are located as of the 
Effective Time, or (b) adjacent to the land described in clause (a) and reasonably required to 
be accessed by SUPPLIER to operate, maintain, repair or replace the Facilities as they exist 
as of the Effective Time, and (ii) any land required to be accessed by SUPPLIER in 
connection with the construction or installation of any New or Modified Facilities, including 
the surface and subsurface elements of such properties and the soils and groundwater 
present at the Covered Real Property, and any references to items "on the Covered Real 
Property" shall include all items at, in, on, upon, over, across, under and within the Covered 
Real Property. 

1.23 "CUSTOMER" has the meaning given to that term in the preamble. 

1.24 "CUSTOMER Indemnified Parties" has the meaning given to that term in Section 
13.5.1. 

1.25 "CUSTOMER Proof Window" means, with respect to any Service in connection 
with any Shortfall, the period between (i) the date that is ten ( 1 0) years prior to the 
occurrence of such Shortfall, and (ii) the EIS Date with respect to such Service; provided, 
there will be no CUSTOMER Proof Window with respect to such Service after ten (10) 
years has elapsed from the EIS Date with respect to such Service. 

1.26 "Delivery Point" means the point at which CUSTOMER takes responsibility for the 
receipt of Utility Services at a Service Location, or with respect to Condensate Return and 
Chilled Water Return, the point at which SUPPLIER takes responsibility for receipt of the 
commodity being returned. Unless otherwise noted in SCHEDULE A attached hereto, the 
Delivery Point for each Utility Service provided to a particular Service Location shall be at 
the point of connection on CUSTOMER's side of the applicable Meter for such Utility 
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Service at such Service Location. Each Delivery Point provides a single Service, and for 
clarity, all terms that include the words "Delivery Point" refer to one specific Service unless 
otherwise stated. 

1.27 "Delivery Point Peak Demand" means, (i) for calendar years 2013 and 2014, the 
amount noted in SCHEDULE D for Regulated Services or SCHEDULE F for Unregulated 
Services or such other number as is requested by CUSTOMER and accepted by SUPPLIER, 
and (ii) for any calendar year after 2014, means the maximum delivery ofthe applicable 
Utility Service during one any one hour period during the prior calendar year in the case of 
each Delivery Point with a Continuous Meter. For each Delivery Point without a 
Continuous Meter, the Delivery Point Peak Demand shall be equal to the quotient of (i) the 
total consumption of service at such Delivery Point during the prior twelve (12) Billing 
Months, divided by (ii) the EBP Load Factor for the applicable Utility Service for the 
calendar year in which the Billing Month for which such Delivery Point Peak Demand is 
being determined occurs. 

1.28 "Discharge Point" has the meaning given to that term in Section 3.2.2.1. 

1.29 "Eastman Kodak Company" means Eastman Kodak Company, a New Jersey 
corporation with offices at 343 State Street, Rochester, New York 14650. 

1.30 "EBP Load Factor" means, for each metered Service for each calendar year, the 
quotient of (i) the total consumption during the prior calendar year's twelve (12) Billing 
Months at all delivery points of all EBPUST Customers with Continuous Meters, divided by 
(ii) the result of(a) the sum ofthe non-coincident highest one-hour total consumption of 
such metered Service at the same delivery point in the prior calendar year's twelve (12) 
Billing Months, multiplied by (b) the number ofhours in the same twelve (12) Billing 
Months. 

1.31 "EBP Utility Service Territory" or "EBPUST" means the manufacturing and 
industrial park to which SUPPLIER is authorized by the PSC Order to provide electric, 
steam, natural gas and potable water commodity and distribution services, which is located 
in the Town of Greece and the City ofRochester, New York, and is more particularly 
depicted on a map that was filed with the Public Service Commission in Case 04-M-0388. 

1.32 "EBPUST Customer" means any owner or tenant of property within the EBPUST 
to whom SUPPLIER provides Services, whether or not such owner or tenant is a 
Participating Customer. 

1.33 "Effective Date" has the meaning given to that term in the preamble. 

1.34 "Effective Time" has the meaning given that term in the Asset Purchase Agreement. 

1.35 "EIS" means the Energy Information System acquired by SUPPLIER pursuant to 
the Asset Purchase Agreement, together with any replacement to such Energy Information 
System installed by SUPPLIER during the Fixed Data Period. 
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1.36 "EIS Date" means, with respect to a Service, the earliest date for which information 
is available for such Service in the EIS from such date through the Effective Date. 

1.37 "Environment" means all soil, real property, air, water (including surface waters, 
streams, ponds, drainage basins and wetlands), groundwater, water body sediments, 
drinking water supply, stream sediments or land, including land surface or subsurface strata, 
including all fish, plant, wildlife, and other biota and any other environmental medium or 
natural resource. 

1.38 "Environmental Disturbance" means any planned construction or maintenance 
activity by SUPPLIER that has the potential to result in an environmental liability or require 
Remediation. 

1.39 "Environmental Laws" means all Applicable Laws regarding pollution or 
protection of the Environment, public health, the conservation and management ofland, 
natural resources and wildlife or human health or the Occupational Safety and Health Act 
(only as it relates to Hazardous Substances), including Applicable Laws regarding Releases 
or threatened Releases of Hazardous Substances or otherwise relating to the manufacture, 
processing, distribution, use, treatment, storage, Release, transport, disposal or handling of 
Hazardous Substances. "Environmental Laws" include the Comprehensive Environmental 
Response, Compensation, and Liability Act (42 U.S.C. §§ 9601 et seq.), the Hazardous 
Materials Transportation Act (49 U.S.C. §§ 1801 et seq.), the Resource Conservation and 
Recovery Act (42 U.S.C. §§ 6901 et seq.) ("RCRA"), the Federal Water Pollution Control 
Act (33 U.S.C. §§ 1251 et seq.), the Clean Air Act (42 U.S.C. §§ 7401 et seq.), the Toxic 
Substances Control Act (15 U.S.C. §§ 2601 et seq.), the Oil Pollution Act (33 U.S.C. §§ 
2701 et seq.), the Emergency Planning and Community Right-to-Know Act (42 U.S.C. §§ 
11001 et seq.), and the Occupational Safety and Health Act (29 U.S.C. §§ 651 et seq.) (only 
as it relates to Hazardous Substances). 

1.40 "Excluded Shortfall" means (i) any Shortfall that affects ten percent (10%) or more 
of all delivery points of all EBPUST Customers, (ii) any Shortfall to the extent attributable 
to the failure by SUPPLIER to operate the Facilities in accordance with Prudent Utility 
Practices (as such term is defined in the Asset Purchase Agreement) from and after the 
Effective Time, or (iii) any Shortfall resulting from the application of the Load Shedding 
Schedule. 

1.41 "Excused Shortfall" means any (i) Grace Period Shortfall, (ii) Shortfall to the 
extent caused by a Force Majeure Event affecting SUPPLIER, to the extent provided in 
Section 14.9 of this Agreement, (iii) Shortfall Due to Data Insufficiency, or (iv) Shortfall at 
a Delivery Point having a duration shorter than the applicable Shortfall Historic Level with 
respect to such Delivery Point. 

1.42 "Extended Force Majeure Event" has the meaning given to that term in Section 
14.9.7. 

1.43 "Fixed Data Period" means, with respect to a Service, the ten (10) year period 
commencing with the EIS Date with respect to such Service. 
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1.44 "Force Majeure Event" means any event or circumstance that is unforeseeable, is 
beyond the reasonable control of the Affected Party, and prevents the Affected Party from 
performing its obligations under this Agreement, including, to the extent they satisfy such 
standard, the following: acts of God, acts ofthe public enemy, wars, blockades, 
insurrections, riots, epidemics, landslides, lightning, earthquakes, volcanoes, storms, floods, 
civil disturbances, sabotage and strikes, lockouts, labor disturbances, any interruption in the 
quantity or quality of natural gas or electricity deliveries to SUPPLIER that compromises 
SUPPLIER's ability to fulfill its obligations under this Agreement, or any Shortfall caused 
by the act or failure to act of any EBPUST Customer. 

1.45 "Governmental Authority" means any United States federal, state or local 
governmental, regulatory or administrative authority, agency or commission or any court, 
tribunal, or judicial or arbitral body. 

1.46 "Grace Period Shortfall" means a Shortfall in the provision of any Service other 
than electric service or compressed air service where (i) such Shortfall does not exceed 
fifteen ( 15) minutes in duration with respect to any single occurrence, and (ii) not more than 
one such Shortfall occurs during any rolling twenty-four (24) hour period. 

1.47 "Hazardous Substances" means (a) any petroleum, petroleum products, asbestos or 
asbestos-containing material, radioactive materials or substances, urea formaldehyde foam 
insulation, polychlorinated biphenyls, transformers or other equipment that contains 
polychlorinated biphenyls; and (b) any chemicals, materials, substances or waste defined as 
or included in the definition of"hazardous substances," "hazardous wastes," "hazardous 
materials," "hazardous constituents," "restricted hazardous materials," "extremely 
hazardous substances," "toxic substances," "contaminants," "pollutants," "toxic pollutants" 
or "hazardous air pollutants" or words of similar meaning and regulatory effect under any 
applicable Environmental Law. 

1.48 "Industrial Sewer" means the industrial sewer system owned by SUPPLIER 
running through Eastman Business Park and ultimately connected to, and including, 
SUPPLIER's Kings Landing Waste Water Treatment Facility. 

1.49 "Industrial Water" means water which is gathered directly from the source, treated 
and delivered entirely by SUPPLIER for use at EBPUST for certain industrial and other 
purposes. 

1.50 "Internal Condensate System" has the meaning given to that term in Section 4.3. 

1.51 "KWIC Profiles" has the meaning given to that term in Subsection 3.2.2.1. 

1.52 "Load Shedding Schedule" has the meaning given to that term in Section 2.7. 

1.53 "Losses" has the meaning given to that term in Subsection 13.5.1. 

1.54 "Meter" means the device, and associated totalizing equipment and appurtenances, 
that is used to measure CUSTOMER's consumption of one or more of the Services. 
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1.55 "New or Modified Facilities" means pipes, wires, lines, Meters, and related fixtures 
and facilities and any other utilities equipment (including generating equipment) that are 
used to produce or supply the Services to the Premises and that are constructed, installed, 
modified, or repaired by SUPPLIER after the date hereof. 

1.56 "Nominal Quality Specifications" means those specifications relating to each 
Utility Service as so labeled and more fully described in SCHEDULE D and SCHEDULE 
F, which SUPPLIER shall endeavor to provide at all times. 

1.57 "Operating Dividend" means the quarterly billing credit to be provided to 
Participating Customers pursuant to Section 4.9 of SCHEDULE C. 

1.58 "Participating Customers" means EBPUST Customers who are parties to 
Conforming Contracts. 

1.59 "Party" or "Parties" means CUSTOMER or SUPPLIER individually or 
collectively. 

1.60 "Potential Historical Shortfall" means a period of time of at least twenty-four (24) 
hours during the CUSTOMER Proof Window with respect to which CUSTOMER is unable 
to demonstrate that such Service was available to CUSTOMER within any portion of such 
period or was not available within any portion of such period due to a Force Majeure Event, 
which demonstration may be made, among other means, by providing business records 
maintained in the ordinary course showing that CUSTOMER was consuming such Service 
or conducting operations dependent on the availability of such Service. 

1.61 "Premises" means each of the Service Locations, and the land owned by 
CUSTOMER on which the Service Locations are situated, in the EBPUST; provided, the 
Premises shall not include any land over which SUPPLIER has a permanent easement. 

1.62 "RED" means Recycled Energy Development, LLC, a Delaware limited liability 
company, with offices located at 640 Quail Ridge Drive, Westmont, Illinois 60559 or an 
affiliate thereof, excluding RED-Rochester, LLC. 

1.63 "RED Management Fee" has the meaning given to that term in Section 5.3.1. 

1.64 "Regulated Services" means electric services, steam services and delivery of 
potable water services and natural gas from third party suppliers. 

1.65 "Regulated Services Specifications" has the meaning given to that term in Section 
2.2. 

1.66 "Release" means any release, deposit, migration, dispersal, spilling, leaking, 
pumping, pouring, emitting, emptying, discharging, injecting, escaping, leaching, dumping 
or disposing of a Hazardous Substance on or into the Environment or within any building, 
structure, facility or fixture, provided, however, that "Release" shall not include any release 
that is in compliance with applicable Environmental Laws or an applicable environmental 
permit which has been issued by a Governmental Authority. 
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1.67 "Remediation" means action of any kind required by any Applicable Law or order 
of a Governmental Authority to address a Release, the threat of a Release or the presence of 
Hazardous Substances at the Covered Real Property or at an off-site location as a result of 
migration from the Covered Real Property including any or all ofthe following activities to 
the extent they relate to or arise from the presence of a Hazardous Substance at the Covered 
Real Property or such off-site location: (a) monitoring, investigation, assessment, treatment, 
cleanup, containment, removal, mitigation, response or restoration work; (b) obtaining any 
permits, consents, approvals or authorizations of any Governmental Authority necessary to 
conduct any such activity; (c) preparing and implementing any plans or studies for any such 
activity; (d) obtaining a written notice from a Governmental Authority with jurisdiction over 
the Covered Real Property or such off-site location under Environmental Law that no 
additional work is required by such Governmental Authority; (e) the use, implementation, 
application, installation, operation or maintenance of remedial action on the Covered Real 
Property or such off-site location, remedial technologies applied to the surface or subsurface 
soils, excavation and off-site treatment or disposal of soils, systems for long term treatment 
of surface water or ground water, engineering controls or institutional controls; and (f) any 
other activities required under Applicable Law to address the presence or Release of 
Hazardous Substances at the Covered Real Property or such off-site location. 

1.68 "Remediation Costs" means reasonable out-of-pocket costs incurred by SUPPLIER 
associated with any requirement to test, manage or conduct Remediation at/on the Covered 
Real Property which arises from any disturbance after the Effective Time of any soil or 
other environmental condition existing at the Effective Time to the extent that 
(i) SUPPLIER is not obligated to bear such costs pursuant to Section 5.9(b )(iv) or (vi) of 
the Asset Purchase Agreement, and (ii) such costs exceed any insurance proceeds to which 
SUPPLIER is entitled with respect to such activities or Remediation. 

1.69 "Remediation Allocation Percentage" means, with respect to each Participating 
Customer for Remediation Costs incurred in any Billing Month, the percentage obtained by 
dividing (i) the total amounts billed to such Participating Customer before taxes for the 
immediately preceding three Billing Months, excluding any amounts billed pursuant to 
Section 4.1, by (ii) the total amounts billed to all Participating Customers before taxes for 
the immediately preceding three Billing Months, excluding any amounts billed pursuant to 
Section 4.1 or any corresponding provision of any Conforming Contract. 

1.70 "Service Location" means a Building or Stand-Alone Service Location. 

1.71 "Services" means Utility Services and Sewer Services. 

1.72 "Sewer Services" means industrial wastewater treatment services. 

1. 73 "Shortfall" means any failure or omission of SUPPLIER for any reason (including 
any Force Majeure Event) to provide any Service to the applicable Delivery Point up to the 
Contract Demand or any interruption in the provision of any Service to the applicable 
Delivery Point up to the Contract Demand, including omission or interruption caused by 
rejection by CUSTOMER upon a failure or omission to meet any Binding Quality 
Specifications. 
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1.74 "Shortfall Due to Data Insufficiency" means any Shortfall during the first seven 
hundred thirty (730) days after the Effective Time that (a) with respect to quantity occurs at 
a Delivery Point from which (i) Eastman Kodak Company did not maintain metering for at 
least seven hundred thirty (730) days immediately preceding the Effective Time, or (ii) 
Eastman Kodak Company maintained metering for seven hundred thirty (730) days 
immediately preceding the Effective Time but observed aggregate metering outages during 
that period in excess of one hundred sixty-eight ( 168) hours; and (b) with respect to quality 
means any failure to provide service meeting Nominal Quality Standards prior to 
SUPPLIER establishing Binding Quality Standards. 

1.75 "Shortfall Historic Level" means (a) for any Delivery Point with respect to which 
Eastman Kodak Company did not maintain metering for at least seven hundred thirty (730) 
days immediately preceding the Effective Time or maintained such metering but observed 
aggregate metering outages in excess of one hundred sixty-eight (168) hours during that 
seven hundred thirty (730) day period, the sum of (i) the longest Shortfall other than an 
Excused Shortfall or Excluded Shortfall observed during the seven hundred thirty (730) 
days immediately following the Effective Time, plus (ii) fifteen (15) minutes, or (b) for any 
Delivery Point with respect to which Eastman Kodak Company maintained metering for at 
least seven hundred thirty (730) days prior to the Effective Time and has not had aggregate 
metering outages in excess of one hundred sixty-eight (168) hours during that period, the 
sum of (i) the longest Baseline Outage observed during the seven hundred thirty (730) days 
immediately preceding the Effective Time, plus (ii) fifteen (15) minutes. Notwithstanding 
clauses (a)(ii) and (b)(ii) ofthis Section 1.73, the fifteen (15) minute addition noted in such 
clauses shall not apply to Electricity and Compressed Air. 

1.76 "Stand-Alone Service Location" means a location in the EBPUST and listed on 
SCHEDULE A attached hereto as a "Stand-Alone Service Location" to which one or more 
Utility Services are provided. 

1. 77 "SUPPLIER" has the meaning given to that term in the preamble. 

1.78 "SUPPLIER EHS" means SUPPLIER's Environmental Health and Safety 
Organization at the following address: ------------------
Attention: , which address may be changed by 
SUPPLIER from time to time by giving written notice of the new address to CUSTOMER. 

1. 79 "SUPPLIER Indemnified Parties" has the meaning given to that term in 
Subsection 13.5.2. 

1.80 "SUPPLIER SPDES Permit" has the meaning given to that term in Subsection 
3.2.2.6. 

1.81 "SUPPLIER SPDES Permit Modification" has the meaning given to that term in 
Section 3.2.2.6. 

1.82 "Term" means the term of this Agreement, consisting of the "Initial Term", the 
"First Renewal Term", the "Second Renewal Term" and any "Renewal Term", as each of 
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such terms are defined in Section 11.1 hereof, subject to the rights ofthe Parties to 
terminate this Agreement set forth in Article XI and elsewhere herein. 

1.83 "Terminable Shortfall" means a Shortfall, other than an Excused Shortfall, with 
respect to a Service (a) lasting for the longer of (i) seven (7) continuous days after notice 
thereof has been given by CUSTOMER to SUPPLIER, (ii) five (5) percent longer than the 
longest continuous Baseline Outage or Shortfall other than an Excused Shortfall or 
Excluded Shortfall that SUPPLIER can document from information in the EIS to have 
occurred for that Service at any Delivery Point during the Fixed Data Period or, if such 
Shortfall occurs prior to the end ofthe Fixed Data Period, from the EIS Date for such 
Service through the occurrence of such Shortfall, or (iii) if such Shortfall occurs prior to the 
end ofthe Fixed Data Period, five (5) percent longer than the longest Potential Historical 
Shortfall during the applicable CUSTOMER Proof Window, or (b) comprising at least four 
( 4) Shortfalls, other than Excused Shortfalls, having a duration of more than twenty four 
(24) continuous hours each with an aggregate duration over any continuous twelve (12) 
month period that is greater than the greater of (i) fourteen (14) days, (ii) if such Shortfall 
occurs after the end of the Fixed Data Period, five (5) percent longer than the longest 
duration of any combination of four ( 4) or more Baseline Outages or Shortfalls other than 
Excused Shortfalls or Excluded Shortfalls that SUPPLIER can document from information 
in the EIS to have occurred for that Service at any Delivery Point during any continuous 
twelve ( 12) month period during the Fixed Data Period, or (iii) if such Shortfall occurs 
before the end ofthe Fixed Data Period, five (5) percent longer than the longest duration of 
any combination, occurring during any continuous twelve (12) month period, offour (4) or 
more (A) Baseline Outages or Shortfalls other than Excused Shortfalls or Excluded 
Shortfalls with individual durations of more than twenty four (24) hours that SUPPLIER can 
document from information in the EIS to have occurred for that Service at any Delivery 
Point from the EIS Date for such Service through the occurrence of such Shortfall, and/or 
(B) Potential Historical Shortfalls during the applicable CUSTOMER Proof Window. 

1.84 "Transferred Delivery Points" has the meaning given to that term in Section 12.2. 

1.85 "Unregulated Services" means chilled water, Industrial Water, demineralized 
water, high purity water, fire protection water, compressed air, nitrogen, 9°F brine, and 
-95°F brine. 

1.86 "Unregulated Services Specifications" has the meaning given to that term in 
Section 2.4. 

1.87 "Utility Rights Agreement" means the Utility Rights Agreement dated , 
2013 between SUPPLIER and Eastman Kodak Company, as such Utility Rights Agreement 
may be amended from time to time. 

1.88 "Utility Services" means Regulated Services and Unregulated Services. 
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ARTICLE II- UTILITY SERVICES TO BE PROVIDED 

2.1 Regulated Service. Except as otherwise provided in Section 4.1.1 hereof, as 
described in SCHEDULE B attached hereto or during the occurrence of any Shortfall with 
respect thereto, CUSTOMER agrees to purchase CUSTOMER's full requirements for 
Regulated Services at the Premises during the Term from SUPPLIER. SUPPLIER agrees to 
supply and deliver CUSTOMER's full requirements for Regulated Services at the Premises. 

2.2 Regulated Services Specifications. The specifications for the Regulated Services 
to be provided by SUPPLIER to the Premises are set forth in SCHEDULE D attached 
hereto (the "Regulated Services Specifications"). 

2.3 Unregulated Services. Except as otherwise provided in Section 4.1.1 hereof, as 
described in SCHEDULE E attached hereto or during the occurrence of any Shortfall with 
respect thereto, CUSTOMER agrees to purchase CUSTOMER's full requirements for 
Unregulated Services at the Premises during the Term from SUPPLIER. SUPPLIER agrees 
to supply and deliver CUSTOMER's full requirements for Unregulated Services at the 
Premises. CUSTOMER acknowledges and agrees that Industrial Water shall not be used for 
drinking or food preparation purposes, and that CUSTOMER shall maintain the existing 
signage warning system to identify sources, and the required limitations on the use of, 
Industrial Water within the Premises. CUSTOMER acknowledges that, notwithstanding 
any provision in this Section 2.3 or SCHEDULE F, SUPPLIER's provision of any 
Unregulated Service is not subject to the supervision and oversight of the Public Service 
Commission. 

2.4 Unregulated Services Specifications. The specifications for the Unregulated 
Services to be provided by SUPPLIER to the Premises are set forth in SCHEDULE F (the 
"Unregulated Services Specifications"). 

2.5 Delivery Points. SUPPLIER shall be responsible for delivering the Utility Services 
to CUSTOMER at the Delivery Points. Title to and control of the commodities represented 
by the Utility Services will transfer from SUPPLIER to CUSTOMER at the Delivery Points; 
provided, however, that in the case of steam commodity and chilled water, CUSTOMER's 
title to and control over the steam commodity and chilled water after delivery by SUPPLIER 
is subject to and limited by the obligations of CUSTOMER in Sections 4.3 and 4.4 hereof to 
return the Condensate and Chilled Water Return to SUPPLIER. 

2.5.1 Delivery Infrastructure: SUPPLIER shall, at SUPPLIER's sole cost and 
expense except as otherwise provided in ARTICLE VI, maintain in good 
working order and repair all elements of the utility distribution systems for each 
of the Utility Services which are located on the SUPPLIER side of the Delivery 
Points, regardless of whether any Delivery Point is located on the property owned 
or leased by CUSTOMER. CUSTOMER shall, at its sole cost and expense, be 
responsible to maintain in good working order and repair, and consistent with the 
reasonable or necessary delivery requirements of SUPPLIER, all elements ofthe 
delivery infrastructure for each of the Utility Services which are located on the 
CUSTOMER side of the Delivery Points. In addition, notwithstanding anything 
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to the contrary herein, CUSTOMER shall be responsible: (i) to maintain any 
containment backflow preventers located on the Industrial Water supply pipes at 
the wall service connections of each Building, and (ii) to conduct annual testing of 
such backflow preventers, the results of which tests shall be reported promptly in 
writing to SUPPLIER. Furthermore, CUSTOMER agrees to maintain signs on all 
fixtures which supply Industrial Water anywhere in any Building (including 
without limitation locker room showers, hose stations and sinks) providing 
"NON-POTABLE WATER-DO NOT DRINK". SUPPLIER and 
CUSTOMER acknowledge that nothing in this Agreement is intended to transfer 
or otherwise affect the ownership of utility assets (including without limitation the 
electric switch room, steam and water pipes and valves, wires, manholes, 
condensate return tanks and pumps, controls and pipe support infrastructure) 
constituting the utility distribution system serving any Service Location or any 
utility plans or drawings of utility distribution system assets. CUSTOMER and 
SUPPLIER agree to maintain updated originals of all utility plans and drawings 
owned by them, respectively, with respect to the Service Locations and the 
Premises, and the Parties further agree to share with each other any utility plans 
and drawings owned by them which are reasonably required by the other Party in 
order to carry out such other Party's obligations pursuant to this Agreement. Each 
of CUSTOMER and SUPPLIER hereby releases the other Party and agrees to 
hold the other Party harmless from any damages suffered by the Party receiving 
the utility plan or drawing (the "Receiving Party") which arises as a result of the 
plan or drawing being inaccurate and the Receiving Party acting in reliance on the 
accuracy of such plan or drawing. CUSTOMER and SUPPLIER further 
acknowledge and agree that they will each participate in the "Dig Safely New 
York" program with respect to all underground facilities located at the Premises 
and owned or leased by CUSTOMER or SUPPLIER, respectively. 

2.5.2 CUSTOMER's Obligation to Request Lock Outffag Out: Whenever 
CUSTOMER, CUSTOMER'S employees, contractors or agents, in carrying out 
CUSTOMER's responsibilities under Section 2.5.1 above or otherwise, shall find 
it necessary to maintain, modify or replace a circuit which is located in the 
delivery infrastructure on the CUSTOMER side of a Delivery Point, 
CUSTOMER shall, in the case of a non-emergency situation, request at least two 
(2) business days prior to commencing any such work that SUPPLIER lock out 
and tag out electrical service of the circuit in the high-voltage electrical switch 
room in order to ensure the safety of the Delivery Point of that circuit. If an 
emergency situation exists as determined by CUSTOMER, then such two-day 
advance notice provision shall not apply and SUPPLIER shall respond 
expeditiously without delay to provide lock-out/tag-out service in the affected 
high-voltage switch room. Any lock-out/tag-out request from CUSTOMER to 
SUPPLIER (whether or not in the context of an emergency) shall be made by 
telephone to the Control Center. 

2.5.3 SUPPLIER's Right of Access to the Premises: CUSTOMER will provide 
SUPPLIER and SUPPLIER's employees, contractors and agents reasonable 
access to the Premises with reasonable advance notice to CUSTOMER for the 
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purpose of reading Meters, collecting samples ofindustrial Water delivered to the 
Premises for testing purposes, inspecting the Utility Services delivery 
infrastructure in the Premises and maintaining SUPPLIER'S delivery 
infrastructure as contemplated in Section 2.5.1 hereof. Without limiting the 
foregoing, SUPPLIER's rights of access to the Premises shall include 24 hour per 
day access to the Delivery Points, the Condensate Return System, all high-voltage 
electric switch rooms located in the Buildings, and such other rooms as are 
identified on SCHEDULE G attached hereto and made a part hereof, as well as 
access via existing manholes to any high-voltage electric duct banks located at or 
beneath the Premises. In addition, in any circumstance determined by SUPPLIER 
to constitute an emergency, and upon such notice as is practicable under the 
circumstances, SUPPLIER shall have the right to enter the Premises for the 
purpose of inspecting delivery infrastructure, conducting emergency repairs or 
attending to other exigent circumstances arising from the provision of Utility 
Services hereunder. Furthermore, in order to assure the safety and reliability of 
the delivery of Utility Services to the Premises, SUPPLIER shall have the right 
from time to time to restrict CUSTOMER and any third party's access to portions 
of the Premises in which the Delivery Points, Meters or significant items of utility 
delivery infrastructure are located, provided that no such restrictions shall 
unreasonably interfere with CUSTOMER's use of the Premises or the operation 
of CUSTOMER's business. The portions ofthe Premises to which such access 
restrictions shall apply as of the Effective Date are specified on SCHEDULE G 
attached hereto and made a part hereof. The access rights granted to SUPPLIER 
under this Section 2.5.3 will remain in effect for so long as SUPPLIER's delivery 
infrastructure remains connected to the Premises, and may not be revoked or 
terminated by CUSTOMER, nor shall CUSTOMER take any action that would 
impede, restrict, diminish or otherwise interfere with any of the rights granted 
SUPPLIER in this Section 2.5.3. The provisions ofthis Section 2.5.3 shall 
survive the expiration, cancellation or any termination of this Agreement. 

2.5.4 SUPPLIER's Right to Install New or Modified Distribution Facilities at the 
Premises: In the event that SUPPLIER reasonably determines (in order to 
accommodate operation of SUPPLIER's existing utility distribution system or to 
accommodate increased demands of CUSTOMER as contemplated in Section 4.1 
hereof) that it is necessary to modify the distribution system to the Premises for 
any Service, CUSTOMER shall grant to SUPPLIER any additional easement or 
permanent access rights and shall cooperate with SUPPLIER to make available 
space in the Building or elsewhere on the Premises to accommodate the necessary 
modifications, provided that such modifications to the distribution system do not 
materially adversely affect CUSTOMER's use of the Premises or the operation of 
CUSTOMER's business. In the case of electric service, CUSTOMER shall make 
available to SUPPLIER space in the Building to be reasonably agreed upon by 
CUSTOMER and SUPPLIER to locate a new load center, transformer or other 
installation if determined to be necessary by SUPPLIER. 

2.6 Utility Service Curtailment and Interruption. Any one or more of the Utility 
Services may be curtailed or interrupted at any time by reason of accident or of repairs, 
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alterations or improvements necessary for SUPPLIER to perform SUPPLIER's obligations 
under this Agreement, or as necessary to ensure the safety, reliability and integrity of the 
utility systems that are owned or controlled by SUPPLIER, or by strikes or lockouts, or by 
reason of operation of law, or causes beyond the reasonable control of SUPPLIER. In 
particular, CUSTOMER acknowledges that an interruption in Service (including without 
limitation electric service) will be required at least once every five (5) years to allow 
SUPPLIER to conduct routine system maintenance (including without limitation 
maintenance on an electric load center) which is necessary to ensure the continued safety, 
reliability and integrity of SUPPLIER's utility systems. Any interruptions or curtailments 
of Utility Services to a Building which are planned by SUPPLIER to conduct maintenance 
shall occur outside normal business hours (i.e. 8 am to 5 pm, local time), and upon not less 
than five (5) days prior written notice from SUPPLIER to CUSTOMER of such interruption 
or curtailment. However, no such interruption of Service shall render SUPPLIER liable to 
CUSTOMER for damage, direct or consequential, nor shall any such interruption relieve 
CUSTOMER from performance by CUSTOMER of CUSTOMER's obligations under this 
Agreement, except as otherwise provided in Section 3.6 of SCHEDULE C. 

2.7 Load Shedding Schedule. Within six (6) months following the Effective Date, 
SUPPLIER shall develop, in consultation with the Coordination Committee, a schedule 
defining the order in which electric loads will be taken off line in the event of a partial 
curtailment of electric service (the "Load Shedding Schedule"), which Load Shedding 
Schedule and any amendment thereto shall become effective when approved by the 
Coordination Committee in accordance with Section 4.5. Until the initial Load Shedding 
Schedule shall have been adopted, the schedule used for such purpose by Eastman Kodak 
Company prior to the Effective Date shall constitute the Load Shedding Schedule. In the 
event there is insufficient electric capacity to meet the electricity needs of all customers of 
SUPPLIER at any time, SUPPLIER agrees to take power loads off line in accordance with 
the then-current Load Shedding Schedule, subject to safety and reliability concerns based on 
the circumstances giving rise to the curtailment. With the approval ofthe Coordination 
Committee, SUPPLIER may develop schedules with respect to Services other than 
electricity that serve the same purpose as the Load Shedding Schedule. CUSTOMER shall 
keep SUPPLIER informed of the contents of and all material changes to its load 
management plans and provide an estimate of anticipated changes in December for each 
ensuing year's operations. 

2.8 Restoration of Service. Where any curtailment or interruption occurs, SUPPLIER 
agrees to apply commercially reasonable efforts to restore the curtailed or interrupted 
Services at the Premises as quickly as possible, provided that CUSTOMER acknowledges 
that, where the event or circumstances causing such curtailment or interruption affect one or 
more buildings other than the Building in the EBP Utility Service Territory, SUPPLIER 
shall be entitled to conduct such restoration efforts in the manner, in SUPPLIER's 
reasonable judgment under the circumstances, designed to best achieve the objective of 
restoring Service to the most users as quickly as reasonably possible; and further provided, 
that in no case shall SUPPLIER's obligations under this Section 2.8 be construed as 
requiring SUPPLIER to restore any one or more of any affected Services when such 
restoration may/or would result in curtailment or interruption of any Service of any kind 
elsewhere in the EBP Utility Service Territory or when such restoration may/or would result 
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in physical danger, harm, or damage to any person or property, including without limitation 
any property that is necessary to ensure the safety, reliability or integrity of SUPPLIER's 
utility systems. In the event of an unplanned Service interruption, upon telephonic request 
from CUSTOMER made to the Control Center, SUPPLIER shall provide a status update on 
SUPPLIER's efforts to restore any curtailed or interrupted Services to the Premises. 

2.9 Quality Specifications. SUPPLIER shall review historical data and collect new 
data regarding process capability by Service and by delivery points of all Participating 
Customers, and shall analyze and use such data to convert all Nominal Quality 
Specifications to Binding Quality Specifications by negotiating in good faith an amendment 
to this Agreement with CUSTOMER for such purpose as soon as practical, but in no case by 
later than 730 days after the Effective Date. 

ARTICLE III- SEWER SERVICES TO BE PROVIDED 

3.1 Sewer Services. Subject to the terms and conditions of this Article III, from and 
after the Effective Date, SUPPLIER hereby agrees to provide to CUSTOMER, and 
CUSTOMER agrees to use, the Sewer Services; including, without limitation, sewer 
capacity in and the right to remain connected to, and to discharge into and to use, the 
Industrial Sewer. 

3.2 Compliance with Applicable Requirements. 

3.2.1 General. From and after the Effective Date, CUSTOMER shall at all times 
comply with all Applicable Laws imposed or implemented by federal, state or 
local governmental authorities or agencies (collectively, the "Agency") 
applicable to CUSTOMER's use of and discharge into the Industrial Sewer, as 
well as any additional, reasonable requirements imposed by SUPPLIER on all 
users of the Industrial Sewer, or specifically with regard to CUSTOMER, 
including without limitation the requirements of Section 3.2.2.1 with respect to 
SUPPLIER's pre-approval of discharges into the Industrial Sewer (collectively, 
the "Applicable Requirements"). 

3.2.2 Industrial Sewer Compliance. 

3.2.2.1 Approved Discharges. Without limiting the generality of the 
foregoing, CUSTOMER and SUPPLIER acknowledge that as of the Effective 
Date, CUSTOMER's approved discharges into the Industrial Sewer are 
characterized on the previously approved KWIC Profiles dated 
______ ,a complete copy of which has been provided to SUPPLIER by 
CUSTOMER on or before the Effective Date (the "KWIC Profiles"), which 
provide complete descriptions of the approved discharges for each discharge point 
(a "Discharge Point") at the Premises. CUSTOMER shall not, at any time, 
discharge to the Industrial Sewer at any Discharge Point any eftluent in an 
amount or of a type or characteristic which is not approved for such Discharge 
Point as set forth in the KWIC Profiles, unless such eftluent is authorized in the 
manner described below. If CUSTOMER desires to make any new discharge or 
any change to an approved discharge to the Industrial Sewer at any Discharge 
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Point, CUSTOMER shall provide written notice of the proposed new discharge or 
change to an approved discharge to the SUPPLIER EHS no later than thirty (30) 
days prior to the proposed date of implementation of any such proposed change. 
In the case of non-routine emergency events, SUPPLIER and CUSTOMER will 
make reasonable efforts to expedite the approval process to enable discharge as 
soon as practical and will not enforce such 30-day notice requirement. Such 
changes shall be implemented by CUSTOMER only after obtaining the prior 
written approval of SUPPLIER, which approval SUPPLIER may withhold if 
SUPPLIER reasonably determines that such changes will potentially have an 
adverse effect on the Industrial Sewer; potentially affect compliance with 
Applicable Laws or Applicable Requirements; or in any manner potentially 
increase SUPPLIER'S cost of providing Sewer Services, including without 
limitation cost of compliance. SUPPLIER shall promptly make its determination 
regarding whether CUSTOMER's proposed change would have any such effect 
on the Industrial Sewer or SUPPLIER'S Sewer Services, and SUPPLIER shall 
notify CUSTOMER within thirty (30) Business Days after CUSTOMER's notice 
of a proposed change whether such change is approved. If SUPPLIER does not 
approve or disapprove any proposed changes within the thirty (30) Business Day 
period described above, SUPPLIER shall be deemed to have disapproved such 
change. All such approved changes shall be incorporated by SUPPLIER into a 
revised waste characterization profile, a copy of which shall be provided by 
SUPPLIER to CUSTOMER upon request by CUSTOMER and supersede the 
relevant KWIC Profiles or waste characterization profile. 

3.2.2.2 CUSTOMER Reporting and Other Obligations. As a further 
condition of SUPPLIER's providing CUSTOMER the right to remain connected 
to and use the Industrial Sewer hereunder, and without limiting CUSTOMER's 
compliance and reporting obligations set forth in any other provisions of this 
Article III, CUSTOMER hereby agrees that: (i) CUSTOMER shall promptly 
provide to SUPPLIER any and all documents or information reasonably required 
by SUPPLIER, and shall fully cooperate with SUPPLIER as and when reasonably 
requested, to the extent necessary to allow SUPPLIER to comply with all 
Applicable Laws relating to the provision of Sewer Services at the Premises, 
including those requirements imposed under the Supplier SPDES Permit, Federal 
Water Pollution Control Act, as amended (33 U.S.C. Sections 1251 et seq.) and 
the Comprehensive Environmental Response, Compensation and Liability Act of 
1980, as amended (42 U.S.C. Sections 9601 et seq.); and (ii) CUSTOMER shall 
not conduct CUSTOMER's activities on the Premises in a manner which would 
cause SUPPLIER to violate SUPPLIER's obligations under the SUPPLIER 
SPDES Permit. In addition, on an annual basis, CUSTOMER shall submit to 
SUPPLIER EHS a written review of all chemical substances contained in 
CUSTOMER's discharges to the Industrial Sewer during the preceding calendar 
year versus its KWIC Profile or, if superceded, by its waste characterization 
profile, and certify that the review is true and accurate. 

3.2.2.3 Notification of Noncompliance and Unlawful Discharges. 
CUSTOMER shall promptly provide written notice to SUPPLIER of any known 
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material non-compliance by CUSTOMER with Applicable Requirements or 
Applicable Laws related to the use of the Industrial Sewer by notice to 
SUPPLIER EHS. In addition, CUSTOMER shall immediately notify the Control 
Center of any discharges or spills into the Industrial Sewer which are in violation 
of Applicable Requirements, Applicable Laws or this Agreement. 

3.2.2.4 Reporting Requirements. CUSTOMER shall promptly supply 
SUPPLIER EHS with copies of all correspondence, notices, reports and 
submissions to be made by CUSTOMER, on or after the Effective Date, to any 
Agency relating to the Industrial Sewer and at such time as such is supplied to any 
Agency. CUSTOMER shall also promptly notify SUPPLIER of any written 
allegations or complaints of non-compliance to CUSTOMER from any Agency or 
person, with respect to discharges into the Industrial Sewer. 

3.2.2.5 Inspection Rights; CUSTOMER Cooperation with Sewer 
Investigations. SUPPLIER, and SUPPLIER's authorized representatives (the 
"SUPPLIER Representatives"), shall have the right from time to time to enter 
upon and inspect any portion ofthe Premises which discharges effluent into the 
Industrial Sewer, including but not limited to the Buildings or the other structures 
located on the land or to be constructed thereon, and the business operations of 
CUSTOMER, upon no less than two (2) Business Days' prior oral notice (at 
(585)722-2121 and in the event such number changes, CUSTOMER shall provide 
SUPPLIER with written notice thereof) or written notice (except in the case of an 
emergency or if SUPPLIER reasonably suspects CUSTOMER is then in breach of 
its obligations under Subsection 3.2.2.3) and in such a manner so as not to 
interfere unreasonably with the conduct of CUSTOMER's business, to investigate 
CUSTOMER's compliance with Applicable Requirements or any other 
requirement ofthis Section 3.2. During such inspections, SUPPLIER and the 
SUPPLIER Representatives shall have the right, but not the obligation, to take 
such samples and conduct such tests with respect to CUSTOMER's effluent as 
SUPPLIER may determine, in SUPPLIER's sole discretion, to be necessary or 
advisable to determine CUSTOMER's compliance with Applicable Requirements 
or any other requirement ofthis Section 3.2. If SUPPLIER plans to conduct 
sampling of CUSTOMER's effluent, CUSTOMER shall be provided reasonable 
advance notice of such sampling and the nature of the testing to be conducted, and 
CUSTOMER shall be entitled to conduct split samples, at CUSTOMER's sole 
cost and expense. In addition to the foregoing, CUSTOMER shall cooperate with 
any investigation of the Industrial Sewer conducted by SUPPLIER or any Agency 
having jurisdiction with respect thereto, which cooperation shall include, without 
limitation, sharing information about the nature of CUSTOMER's operations at, 
and use of, the Property, and any substances used by CUSTOMER at the 
Property; provided that, in addition to the terms ofthe confidentiality provisions 
in Article IX, SUPPLIER agrees to enter into a reasonable confidentiality 
agreement with respect to any of CUSTOMER's proprietary information which 
may be requested as part ofthe investigation. 
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3.2.2.6 SUPPLIER Compliance Obligations. SUPPLIER shall comply with all 
Applicable Laws, including the SUPPLIER SPDES Permit (as defined below), 
relating to the monitoring, operation and maintenance of the Industrial Sewer and 
the "SUPPLIER Sewer Mains" (as defined below) associated with the Industrial 
Sewer, except for CUSTOMER'S responsibilities provided for in this Agreement 
and including without limitation this Section 3.2.2.6. SUPPLIER shall comply 
with the DEC State Pollutant Discharge Elimination System Permit regulating the 
discharge of certain substances via the Sewer (the "SUPPLIER SPDES 
Permit"), including without limitation, any analysis and certifications required 
thereby; provided that CUSTOMER shall promptly provide to SUPPLIER any 
and all documents or information reasonably requested by SUPPLIER and shall 
fully cooperate with SUPPLIER as and when requested to the extent necessary to 
allow SUPPLIER to comply with the SUPPLIER SPDES Permit or other 
Applicable Laws; and further provided that CUSTOMER shall comply with and 
implement, in its operations at the Premises, the Best Management Practices Plan 
and Spill Prevention Plan, Mercury Minimization Plan and other plans required 
by any DEC State Pollutant Discharge Elimination System Permit held by 
CUSTOMER, or, if CUSTOMER does not hold such a permit, the SUPPLIER 
SPDES Permit. SUPPLIER shall be responsible for, and agrees to maintain, 
continue and use commercially reasonable efforts to renew during the Term, the 
SUPPLIER SPDES Permit and any variances to the SUPPLIER SPDES Permit 
required to permit CUSTOMER to discharge into the Sewer, if any. If any 
renewal, modification, amendment, expiration, termination or other change to the 
SUPPLIER SPDES Permit (a "SUPPLIER SPDES Permit Modification"), as 
proposed, sought, requested or required by an Agency or SUPPLIER, may in any 
way potentially impact, restrict or modify CUSTOMER's discharge, SUPPLIER 
shall promptly notify CUSTOMER and provide CUSTOMER with all documents 
and information related to such SUPPLIER SPDES Permit Modification. In the 
event of any SUPPLIER SPDES Permit Modification, SUPPLIER hereby 
consents to CUSTOMER's participation in, at CUSTOMER's own cost, any 
administrative, judicial or other proceeding or action with respect to any such 
SUPPLIER SPDES Permit Modification. 

3.3 Maintenance of Sewer Infrastructure. SUPPLIER shall, at SUPPLIER's sole cost 
and expense except as otherwise provided in Section 6.1, maintain in good working order 
and repair all elements of the facilities and infrastructure used to provide the Sewer Services 
which are located on the SUPPLIER side of the Discharge Points, regardless of whether any 
Discharge Point is located on the property owned or leased by CUSTOMER. CUSTOMER 
shall, at its sole cost and expense, be responsible to maintain in good working order and 
repair all elements of the facilities and infrastructure used to access the Sewer Services 
which are located on the CUSTOMER side ofthe Discharge Points. 

ARTICLE IV- COVENANTS RELATING TO SERVICES 

4.1 Installation of New or Modified Facilities. IfCUSTOMER in good faith wants to 
increase CUSTOMER's Contract Demand of any Service or obtain any Service at additional 
Delivery Point(s), CUSTOMER may request that SUPPLIER increase its contractual 
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obligations to provide the relevant Service to the relevant existing or proposed Delivery 
Point(s) by submitting a written request to SUPPLIER pursuant to the notice provisions of 
this Agreement. Within five (5) business days after receipt of such request, SUPPLIER 
shall respond in writing and either (i) accept CUSTOMER's request, in which case the 
Contract Demand shall be immediately increased or Service shall be immediately available 
to the requested additional Delivery Point(s) or (ii) indicate that meeting the request may 
require SUPPLIER to construct, install and operate New or Modified Facilities. In the latter 
case, SUPPLIER will advise CUSTOMER in writing within sixty (60) days if it is 
technically feasible to construct, install and operate the requested New or Modified 
Facilities. If it is technically feasible, SUPPLIER will provide to CUSTOMER a written, 
good faith estimate ofthe costs to construct and install the New or Modified facilities, which 
costs will include Remediation Costs and other environmental compliance costs required by 
such construction and installation. Upon receipt of SUPPLIER's written estimate, if 
CUSTOMER determines to proceed with the construction or installation of the New or 
Modified Facilities, SUPPLIER and CUSTOMER shall finalize and execute a separate 
written and binding agreement that will provide that CUSTOMER shall pay the entire cost 
of such New or Modified Facilities, including related Remediation Costs and other 
environmental compliance costs, if any, regardless ofwhether such cost exceeds 
SUPPLIER's good faith estimate thereof, all or a portion of which costs may be subject to 
pre-payment by CUSTOMER, and will describe the other terms and conditions under which 
the New or Modified Facilities will be constructed and installed. 

4.1.1 Supplemental Service. If (i) SUPPLIER determines that the construction and 
installation ofNew or Modified Facilities requested by CUSTOMER to provide 
an increase in Contract Demand and/or new Delivery Points are not technically 
feasible; (ii) CUSTOMER has disclosed a written offer from another provider to 
provide and/or has disclosed projections relating to the self-generation ofthe 
Services represented by CUSTOMER's request to increase Contract Demand 
and/or new Delivery Points at a lower lifecycle cost than offered by SUPPLIER 
inclusive of likely Operating Dividends and projected costs for which 
CUSTOMER would be responsible pursuant to Section 4.1, and such disclosed 
offer is subject to comparable or superior standards of delivery to those found in 
this Agreement (to the extent provided by another provider), including but not 
limited to reliability standards, and SUPPLIER has been given a reasonable 
opportunity to match that lower cost and failed to do so, then CUSTOMER shall 
have the right to obtain and/or self-generate up to the quantity of such Service by 
which CUSTOMER requested to increase the Contract Demand and/or serve 
additional Delivery Points from a source other than SUPPLIER or by producing 
such Service itself, provided that if obtained from another source such source 
provides supply on terms substantially similar to those disclosed to SUPPLIER. 
If CUSTOMER actually contracts with another source of supply for the provision 
of such Service, CUSTOMER shall have the right, subject to SUPPLIER's 
consent, to terminate this Agreement to the extent that it relates to such Service in 
its entirety. Otherwise, CUSTOMER shall have no obligation to purchase its full 
requirements for such Service from SUPPLIER so long as the Services used and 
not purchased from SUPPLIER (i) does not exceed the quantity of such Service 
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by which CUSTOMER requested to increase the Contract Demand, or (ii) are 
consumed at the proposed Delivery Point(s) that are not served by SUPPLIER. 

4.1.2 Reduction in Contract Demand. CUSTOMER shall have the right to reduce its 
Contract Demand to any level equal to or greater than the Delivery Point Peak 
Demand with respect to any Service at any Delivery Point by giving SUPPLIER 
written notice of such reduction not later than December 1st of any calendar year, 
which reduction shall be effective with the start of the ensuing calendar year after 
such notice is given. In the event that CUSTOMER has discontinued or 
materially reduced production at facilities served by one or more Delivery Points 
and gives SUPPLIER a written request to reduce Contract Demand at such 
Delivery Points to levels below the Delivery Point Peak Demand, SUPPLIER will 
grant such requested change prior to the end of the current year, or as the case 
may be prior to the actual reduction of the prior twelve (12) Billing Periods peak 
demand, but only for a month following the month that SUPPLIER has signed 
contracts for new or increased Contract Demand at existing Delivery Points for 
the Service in question that were not taken into account in preparing the relevant 
Annual Calculation Worksheet (as defined in SCHEDULE C), and such 
reduction of Contract Demand will not reduce the total Contract Demand from all 
EPBUST Customers (including new EBPUST Customers) for that Service for the 
calendar year in question. 

4.2 SUPPLIER shall have the right to replace low pressure steam supply with hot water 
supply, at SUPPLIER's expense, provided the modification satisfies CUSTOMER's thermal 
requirements. 

4.3 Condensate Return. CUSTOMER agrees to maintain the existing building and 
process condensate collection systems located at the Premises and on the CUSTOMER side 
of the applicable Delivery Point (each, an "Internal Condensate System") in such a 
manner so as to cause condensate (the "Condensate") to be returned to SUPPLIER on a 
mass basis equal to the amount of steam delivered on a mass basis to the extent reasonably 
practicable based on the nature, condition and design of the Internal Condensate Systems as 
of the Effective Date. CUSTOMER shall be responsible to deliver the Condensate to 
SUPPLIER at the Delivery Point(s) identified in SCHEDULE A (which Delivery Points 
and the utility condensate collection receiver located adjacent thereto are referred to herein 
as the "Condensate Return System"), and in accordance with the specifications set forth in 
SCHEDULE H attached hereto. The cost of maintaining, repairing and replacing the 
Internal Condensate System which captures the Condensate and delivers the Condensate to 
the Condensate Return System shall be the sole responsibility of CUSTOMER. The 
Condensate Return System and distribution assets necessary to return the Condensate from 
the applicable Delivery Point to SUPPLIER's steam generating facilities shall be maintained 
by SUPPLIER at SUPPLIER's sole cost and expense. CUSTOMER acknowledges that 
CUSTOMER's failure to return the Condensate as required under this Section 4.3 may 
significantly increase the cost to SUPPLIER of producing and delivering the steam service 
to CUSTOMER at the Premises, and accordingly, CUSTOMER agrees that if CUSTOMER 
fails to provide the Condensate to SUPPLIER at the Condensate Return System as required, 
SUPPLIER shall be entitled to add to each monthly invoice and to collect as additional 
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charges from CUSTOMER SUPPLIER's additional direct costs incurred to deliver the 
steam service to the Premises as a result of CUSTOMER's failure to deliver the Condensate, 
and CUSTOMER shall be responsible to pay such additional charges to SUPPLIER upon 
written demand therefor (provided that such additional amounts may be included by 
SUPPLIER in SUPPLIER's monthly invoice). 

4.4 Chilled Water Return. CUSTOMER agrees to maintain the existing chilled water 
return system located at the Premises in such a manner so as to cause the chilled water 
delivered to the Premises to be returned (the "Chilled Water Return") to SUPPLIER in 
amounts consistent with the design and performance of the existing Chilled Water Return 
system as of the Effective Date. CUSTOMER shall be responsible to deliver the Chilled 
Water Return to SUPPLIER using the existing pipes and delivery system, and shall be 
deemed to have delivered title to and control over the Chilled Water Return to SUPPLIER at 
the Delivery Point(s) identified in SCHEDULE A, and in accordance with the 
specifications set forth in SCHEDULE H attached hereto. The cost of maintaining, 
repairing and replacing the portion of the chilled water system within the Premises to the 
applicable Chilled Water Return Delivery Point shall be the sole responsibility of 
CUSTOMER. The distribution assets necessary to return the Chilled Water Return from the 
applicable Chilled Water Return Delivery Point to SUPPLIER's chilled water generating 
facilities shall be maintained by SUPPLIER at its sole cost and expense. CUSTOMER 
acknowledges that its failure to return the Chilled Water Return as required under this 
Section 4.4 may significantly increase the cost to SUPPLIER of producing and delivering 
the chilled water service to CUSTOMER at the Premises, and accordingly, CUSTOMER 
agrees that if it fails to provide the Chilled Water Return to SUPPLIER as required 
hereunder, SUPPLIER shall be entitled to prepare a good faith estimate of the additional 
costs, including make-up water, chemicals, cooling energy, water treatment and a reasonable 
estimate of overhead incurred by it as a result of CUSTOMER's failure to deliver the 
Chilled Water Return, and CUSTOMER shall be responsible to pay such good faith estimate 
to SUPPLIER upon written demand therefor. In addition, if CUSTOMER shall fail to 
promptly commence and, within ten (1 0) days after notice from SUPPLIER, to remedy the 
failure to deliver Chilled Water Return as required hereunder, and provided that in the case 
of such failure to deliver Chilled Water Return which cannot, with due diligence, be 
remedied within a period often (10) days, CUSTOMER shall have such additional time to 
remedy same as may reasonably be necessary to effect such remedy, so long as 
CUSTOMER commences remedying such failure to deliver Chilled Water Return within the 
ten (1 0) day period and proceeds with due diligence to remedy such failure to deliver 
Chilled Water Return after receipt of said notice; then SUPPLIER shall have the right upon 
prior written notice to CUSTOMER to access the Premises in order to repair the Chilled 
Water Return capture and delivery system and otherwise to cause the necessary steps to be 
taken to restore such Chilled Water Return delivery, and any and all reasonable out-of
pocket costs incurred by SUPPLIER in doing so shall be promptly reimbursed by 
CUSTOMER upon written demand therefor. CUSTOMER agrees to cooperate with 
SUPPLIER to open and close winter bypass valves in the fall and spring when requested to 
do so by SUPPLIER. 

4.5 Coordination Committee. A committee (the "Coordination Committee") shall be 
established and shall be composed of at least one representative (or a proxy) appointed by 
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each Participating Customer who has the experience and training to be able to understand 
the interface between SUPPLIER and SUPPLIER's utility infrastructure and CUSTOMER's 
operations and the operational complexities of each. The Coordination Committee shall be 
the forum for the respective representatives to receive information about any potential 
changes to the system, any planned outages, updated forecasts of likely Operating 
Dividends, and other general information about the system. SUPPLIER will also use the 
Coordination Committee meetings as a forum to discuss plans to improve system reliability 
and efficiency and seek non-binding ideas from Participating Customers regarding such 
improvements. The Parties acknowledge that the Coordination Committee shall act in an 
advisory role only and that nothing herein shall restrict SUPPLIER from taking any specific 
action or require SUPPLIER to take any specific action in connection with the provision of 
the Services or related to the operations of its business, except that SUPPLIER shall not 
without approval ofthe Coordination Committee: (i) pay RED to provide any services not 
covered by the RED Management Fee (and, in such case, the Coordination Committee must 
approve the scope ofthe services to be provided and the cost thereof), (ii) adopt or amend 
the Load Shedding Schedule, (iii) enter into any contract to provide Services at the EBPUST 
other than a Conforming Contract, or (iv) undertake any investments which are primarily 
intended to increase the fuel or operating efficiency within the EBPUST if SUPPLIER 
projects that Remediation Costs related to such investment that would not be excepted from 
Section 6.2 by any of Section 6.2.1, 6.2.2 or 6.2.3 would reasonably be greater than twenty
five percent (25%) of the total anticipated capital expenditures for such investment. 

4.5.1 SUPPLIER shall, upon the reasonable request of the Coordination Committee, 
provide each member ofthe Coordination Committee with information 
concerning SUPPLIER's operations, costs, fuel purchases, routine maintenance 
schedules, major maintenance schedules, emergency plans and measures to 
mitigate disruptions and improve the efficiency with which Services are provided. 
SUPPLIER shall periodically provide suggestions to the Coordination Committee 
identifying how Participating Customers can positively impact the Operating 
Dividend. Designated representatives of the Coordination Committee or 
professional advisers retained by the Coordination Committee shall have the right, 
not more frequently than once per year, to audit the books, records and operating 
data of SUPPLIER used to determine the Operating Dividends or any charges or 
Remediation Costs billed to Participating Customers. 

4.5.2 Subject to the express duties and obligations set forth in this Agreement, the 
Coordination Committee shall provide for effective cooperation and interchange 
of information between Participating Customers as a group and SUPPLIER. The 
establishment ofthe Coordination Committee and the duties, functions and 
responsibilities assigned to it herein shall not constitute the authority to modify 
any ofthe terms, covenants or conditions ofthis Agreement except as expressly 
provided in Section 14.4. 

4.5.3 The Coordination Committee shall meet on an as needed basis, but not less than 
quarterly. The Coordination Committee shall institute rules and policies for the 
conduct ofbusiness by the Coordination Committee. 
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4.5.4 If any action taken by the Coordination Committee shall be deemed to require a 
vote, the affirmative vote of a majority ofthe voting power of all representatives 
shall be decisive except where a greater vote is otherwise provided in this 
Agreement. For purposes of any action taken by the Coordination Committee, the 
representative (or representatives collectively) of each Participating Customer 
shall have voting power equal the Allocation Percentage (as defined in 
SCHEDULE C) of such Participating Customer. 

ARTICLE V- CHARGES FOR SERVICES 

5.1 Pricing. CUSTOMER agrees to pay SUPPLIER for the Services including any 
increased Contract Demand or new Delivery Points requested by CUSTOMER as provided 
for in Section 4.1 or any decreased Contract Demand requested in Section 4.1.2 in the 
amounts computed in accordance with the price and quantity provisions included in 
SCHEDULE C attached hereto and made a part hereof, which is entitled "Service Rate 
Calculations". CUSTOMER acknowledges that the method of determining the charges for 
Services described in such SCHEDULE C has been negotiated at arms' length and 
represents the agreement of the Parties with respect to the determination of the price for the 
Services provided hereunder by SUPPLIER. Accordingly, CUSTOMER agrees that 
CUSTOMER shall not challenge, before the Public Service Commission or any court or 
other administrative or governmental tribunal or any arbitrator, as unfair or inappropriate the 
method set forth in such SCHEDULE C of determining the amounts to be paid by 
CUSTOMER for the Services. SUPPLIER agrees not to make any Non-Compliance 
Investment (as defined in SCHEDULE C) unless SUPPLIER projects in good faith that 
such Non-Compliance Investment will result in an increase ofthe Operating Dividend (as 
defined in SCHEDULE C) on a cumulative basis over the three (3) year period following 
the commercial operation date ofthe improvement funded by such Non-Compliance 
Investment. SUPPLIER agrees to use commercially reasonable efforts to minimize the 
actual, delivered price per MMBtu of all fuel purchased by SUPPLIER for use in providing 
the Services, taking into account safety, reliability, maintenance and backup concerns 
related to the amount and nature of fuel consumed and applicable regulatory requirements. 

5.2 Taxes. Any and all sales taxes, utility gross receipts taxes or similar taxes or 
charges imposed on the delivery and/or sale ofthe Services or on SUPPLIER's revenues or 
income derived from the sale, transportation, transmission or distribution of the Services, 
whether imposed by law upon SUPPLIER or CUSTOMER, shall be the responsibility of 
CUSTOMER. Such taxes shall be paid by CUSTOMER either within twenty (20) days 
after invoice thereof from SUPPLIER or, if possible, directly by CUSTOMER to the 
appropriate taxing jurisdiction. Notwithstanding the foregoing, SUPPLIER, RED and their 
affiliates shall be solely responsible for any and all income taxes payable by them in 
connection with the delivery and/or sale of the Services or any profit therefrom. 

5.3 RED Management Fee. 

5.3.1 CUSTOMER acknowledges that SUPPLIER will obtain certain management 
services from RED, which will be paid monthly and reset at the beginning of each 
calendar year as an annual amount equal to one million three-hundred thousand 
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dollars ($1,300,000) multiplied by the Inflation Index Amount with respect to 
such calendar year as defined in SCHEDULE C (the "RED Management Fee"). 

5.3.2 RED will provide SUPPLIER with general management, accounting services, 
management of the annual audit of financial records, support for human resources 
management, corporate information technology management, environmental 
health and safety management, engineering and operations review, internal legal 
review, insurance sourcing and management, sourcing and management of 
outside professional services, public affairs support, support in interfacing with 
governmental agencies, marketing support, investor and lender relationship 
management and such other general management support as required for efficient 
dispatch of SUPPLIER obligations. RED shall not be obligated to provide 
detailed engineering, outside legal advice, conduct of the annual audit or other 
outside professional services. In the event that RED does not provide any 
services required to be provided by it pursuant to this Section 5.3.2, RED shall 
reimburse SUPPLIER for any costs incurred by SUPPLIER to perform such 
services itself or obtain such services from a third party and such reimbursement 
shall not constitute "Revenues" for purposes of SCHEDULE C. 

5.4 New or Modified Facilities. CUSTOMER shall bear the costs for construction or 
installation of any New or Modified Facilities requested by CUSTOMER pursuant to 
Section 4.1 and approved by SUPPLIER in accordance with Sections 1.1, 2.1, 3.1, 4.1, 5.1, 
6.1, 7.1 or 8.1 of SCHEDULED or Sections 1.1, 2.1, 3.1, 4.1, 5.1, 6.1, 7.1, 8.1, 9.1, 10.1, 
11.1, 12.1 or 13.1 of SCHEDULE F to serve CUSTOMER's operations at the Premises. 
Prior to constructing, installing or operating any New or Modified Facilities requested by 
CUSTOMER pursuant to Section 4.1, CUSTOMER and SUPPLIER shall execute a 
separate written agreement that provides for their respective rights and obligations as 
described in Section 4.1 hereof. 

ARTICLE VI- REMEDIATION COSTS 

6.1 Remediation Costs. Remediation Costs resulting from SUPPLIER's construction 
and installation ofNew or Modified Facilities for CUSTOMER pursuant to Section 4.1 will 
be paid by CUSTOMER. 

6.2 Payment of Other Remediation Costs. CUSTOMER shall pay its share of any 
other Remediation Costs as calculated in Section 6.4 incurred by SUPPLIER, except for: 

6.2.1 Remediation Costs paid by, or for which SUPPLIER is entitled to reimbursement 
from any EBPUST Customer pursuant to a provision corresponding to Section 
4.1 in a Conforming Contract or such similar provisions as may be contained in 
contracts ofEBPUST Customers who are not Participating Customers; 

6.2.2 Remediation Costs incurred in connection with the modification or expansion of 
SUPPLIER's facilities for the purpose, in whole or in part, of providing revenue
generating Utility Services outside the EBPUST; 
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6.2.3 Remediation Costs resulting from SUPPLIER's repair or maintenance activities 
for which SUPPLIER has been reimbursed pursuant to Section 5.9 of the Asset 
Purchase Agreement; and 

6.2.4 Remediation Costs incurred in connection with an investment requiring 
Coordination Committee approval if such approval was not obtained prior to 
entering into any commitment to make such investment. 

6.3 Notice of Environmental Disturbance. Prior to any Environmental Disturbance on 
any property owned or leased by CUSTOMER, SUPPLIER shall notify CUSTOMER of the 
affected property to be disturbed and shall comply with any applicable soil management 
requirements and/or Environmental Laws in connection with activities related to such 
Environmental Disturbance. 

6.4 Allocation of Remediation Costs. CUSTOMER's share of the Remediation Costs 
payable pursuant to Section 6.2 shall be based upon its respective Remediation Allocation 
Percentage with respect to such Remediation Costs. SUPPLIER shall invoice CUSTOMER 
for its share of the Remediation Costs incurred as a part of normal monthly bills in the 
invoice for the Billing Month immediately following the Billing Month in which such 
Remediation Costs were incurred. 

6.5 Limitation on Direct Liability for Remediation. Except as provided in this 
Article VI, CUSTOMER shall have no liability under this Agreement for any Remediation 
Costs incurred by SUPPLIER; provided, CUSTOMER acknowledges such costs may affect 
the amount of the Operating Dividend available. 

ARTICLE VII- METERING 

7.1 Metering. Consumption of each ofthe Utility Services by CUSTOMER shall be 
determined based on the measurements logged by Meters that are currently installed or that 
will be installed by SUPPLIER. SUPPLIER will install, own, operate and maintain a 
separate Meter for each type of Utility Service that is provided to each Delivery Point. Each 
Meter will measure the amount of each Service delivered by SUPPLIER to the Delivery 
Point for that Utility Service. SUPPLIER will be responsible for reading each Meter except 
as provided for in Section 7.6 below. CUSTOMER shall be deemed to have consumed 
Sewer Services in an amount equal to the metered amount oflndustrial Water consumed by 
CUSTOMER. 

7.2 Meter Facilities. CUSTOMER agrees to provide sufficient and readily accessible 
space for the installation, operation, access and repair of any Meter. 

7.3 Meter Seal. SUPPLIER may seal or lock any Meter or Meter installation. Without 
regard to whether a Meter is sealed or locked, no person except a duly authorized employee, 
contractor or designee of SUPPLIER shall be permitted to break or replace a seal or lock on 
any Meter, or to alter or change a Meter or its connections or location. 
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7.4 Meter Relocation. If at any time after the installation of any Meter, conditions are 
changed so that a Meter's location becomes unsuitable, SUPPLIER shall have the right to 
move the Meter and any associated equipment, fixtures or facilities to a new location which 
is mutually agreeable to the Parties. Ifthe change in conditions is due to action on the part 
of CUSTOMER, CUSTOMER shall bear the cost of relocating such Meter as described in 
this Section 7.4. 

7.5 Meter Testing. If CUSTOMER makes a written request that any Meter be tested, 
SUPPLIER shall test such Meter as soon as practicable and provide the test results in 
writing to CUSTOMER. SUPPLIER may test any Meter at its own volition and, if it does 
so, shall provide the test results in writing to CUSTOMER. Where any such test reveals that 
a Meter is not functioning within the limits of its calibration specifications, SUPPLIER shall 
repair or replace the inaccurate Meter at its sole cost and expense and any replacement shall 
be of a model and type that has at least the same degree of reliability and accuracy as the 
original Meter. SUPPLIER shall reimburse CUSTOMER for any and all overcharges, and 
CUSTOMER shall pay SUPPLIER for any and all undercharges, attributable to a Meter not 
functioning within the limits of its calibration specifications, which overcharges and 
undercharges shall be estimated in accordance with Section7 .6. Where any such test 
requested by CUSTOMER in a writing addressed and sent as described in this Agreement 
reveals that the Meter requested to be tested by CUSTOMER is functioning within its 
calibration specifications, CUSTOMER shall bear the costs and expenses of such test. In all 
other circumstances, SUPPLIER shall bear the cost of any Meter test. In no event shall 
either Party be responsible for repaying undercharges or overcharges for a period greater 
than ninety (90) days prior to the date of notice addressed and sent as described in this 
Agreement that Customer believes the Meter readings are incorrect or the date on which 
SUPPLIER tests a Meter at its own volition, as applicable. Except as provided in this 
Section 7.5 and notwithstanding Section7 .6 SUPPLIER shall not be entitled to bill or 
collect any charges for any Services with respect to any Billing Period unless such charges 
are included in the initial invoice issued by SUPPLIER with respect to such Billing Period. 

7.6 Estimated Usage. Should any Meter for any reason fail to register the full usage, or 
register excessive usage, of a Service at the Premises for any period oftime, or ifthe actual 
usage of a Service cannot be obtained for any reason, the usage of such Service may be 
reasonably estimated by SUPPLIER on the basis of available data, and CUSTOMER will be 
billed accordingly. Where such estimated usage occurs, SUPPLIER shall notify 
CUSTOMER at the time of billing for the applicable period of such estimated usage, and 
such notice shall identify the period of such estimated usage and the usage estimated for 
each such period. Thereafter, CUSTOMER shall have a period of ninety (90) days 
following receipt ofthe invoice to request a written description ofthe basis of such estimate; 
provided that any such request shall be by a writing addressed and sent as described in this 
Agreement; and further provided that CUSTOMER shall not have the right to withhold 
payment of its invoice containing Services charges based on estimated usage so long as such 
estimate has been made by SUPPLIER in good faith. SUPPLIER will respond to any such 
request within thirty (30) days in a writing that shall be addressed and sent as described in 
this Agreement. If the estimated usage which formed the basis for any bill prepared in 
accordance with this Section 7.6 was not a reasonable estimate of actual usage, then the 
appropriate refund to CUSTOMER or additional charges due to SUPPLIER shall be 
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included as a credit or additional charge in the next monthly invoice to CUSTOMER. 
SUPPLIER shall use commercially reasonable efforts to repair or replace any Meter that is 
inoperable or otherwise not functioning within its calibration specifications so as to 
minimize the need for estimating the usage of Services and shall, in any event, do so as 
necessary to prevent the need to estimate usage of a particular Service at a particular 
Delivery Point for a period of more than ninety (90) days after the inoperable or 
malfunctioning Meter is first identified. Upon the written request of CUSTOMER, 
SUPPLIER will use commercially reasonable efforts to install Meters to measure usage of 
Utility Services where such usage is not then measured. 

7. 7 Additional Meters. Should any Meter for any reason fail to register the full usage, 
or register SUPPLIER has the right to install at its sole cost and expense new meters to 
measure usage of any Services where such usage is not then measured. 

7.8 CUSTOMER Information. SUPPLIER agrees to provide CUSTOMER with 
access to SUPPLIER's Energy Information System with respect to CUSTOMER's Delivery 
Points and, if SUPPLIER replaces such system, SUPPLIER agrees to replace such system 
with a successor that is reasonably acceptable to CUSTOMER. 

7.9 Installation of Continuous Metering Capability. Supplier agrees to use 
commercially reasonable efforts to convert all Meters with respect to Peak Demand Based 
Services to Continuous Meters within twelve (12) months after the Effective Time. 

ARTICLE VITI- PAYMENT 

8.1 Billing Period. SUPPLIER and CUSTOMER agree that each Billing Month shall 
constitute a billing cycle. 

8.2 Invoices. Invoices for Services rendered shall be issued after each billing cycle. 
Each invoice shall itemize the amount of each Service rendered during the applicable Billing 
Month and may not be issued prior to the end of such Billing Month. Such itemization shall 
be pursuant to the data measured and reported by the affected Meter or, where usage is 
estimated, as described in Section 7 .6. 

8.3 Payment. All payments for Services provided by SUPPLIER under this Agreement 
shall be made net twenty (20) days from the invoice date. In the event that CUSTOMER 
fails to make payment of all or any part of an invoice as described in this Section8.3, 
SUPPLIER may, but shall not be obligated to, issue a second invoice for any outstanding 
amount. 

8.4 Late Payment. Any amount not paid by twenty (20) days from the invoice date for 
such Service or Services shall be late, and shall be subject to a late charge equal to one and a 
half percent (1.5%) per month of any unpaid amount. 

8.5 Discontinuance of Services for Late Payment. In the event that CUSTOMER fails 
to make payment within ninety (90) days after the invoice date for any Service or Services, 
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SUPPLIER may, in its discretion, discontinue provision of any or all Services to the 
Premises on three (3) business days' notice if such payment is not made within such three 
(3) day period; provided, no Service or Services may be discontinued based on a failure by 
CUSTOMER to pay any amount being disputed by CUSTOMER in good faith. If 
SUPPLIER discontinues any Service or Services pursuant to this Section 8

1
.5, SUPPLIER 

shall not thereby be deemed to have breached SUPPLIER's obligations to CUSTOMER 
under this Agreement or under the Public Service Law or its implementing regulations, or to 
have otherwise harmed or caused harm to CUSTOMER in any regard. In addition, 
SUPPLIER's discontinuance of any Service pursuant to this Section 8.5 shall not relieve 
CUSTOMER of CUSTOMER's duties and obligations under this Agreement, and such 
discontinuance shall be in addition to any other legal or equitable remedies available to 
SUPPLIER. In the event that SUPPLIER has discontinued any Service or Services pursuant 
to this Section 8.5, SUPPLIER shall resume such Service or Services promptly following 
payment by CUSTOMER of any amounts due for Services that have been invoiced by 
SUPPLIER prior to such discontinuance of such Service or Services inclusive of any 
interest due on late charges pursuant to Section 8.4; provided, if SUPPLIER has 
discontinued any Service or Services to CUSTOMER pursuant to this Section 8.5 two or 
more times in any twenty-four (24) month period, SUPPLIER may also require, as a 
condition to resumption of the provision of Services, that Customer prepay for a period of 
twelve (12) Billing Months commencing with the Billing Month in which the Services are 
resumed on or prior to the first day of each such Billing Month an amount equal to the 
projected charges for Services that will be incurred during such Billing Month (in which 
case SUPPLIER shall have the right to discontinue Services on or after the first day of each 
such Billing Month ifthe projected charges for such Billing Month are not paid to 
SUPPLIER on or before the first day of such Billing Month and prior to such 
discontinuance). 

ARTICLE IX- CONFIDENTIAL INFORMATION 

9.1 During the Term, certain information that is considered proprietary or confidential 
may be disclosed or exchanged between the Parties. The term "Confidential Information" 
shall mean information disclosed hereunder by one Party to the other Party in accordance 
with the following procedure: 

9.1.1 When disclosed in writing, Confidential Information shall be labeled as being 
confidential; 

9.1.2 When disclosed orally, Confidential Information shall be identified as confidential 
at the time of disclosure, with subsequent confirmation to the other Party in 
writing within thirty (30) days after disclosure, identifying the date and type of 
information disclosed. 

9.1.3 In addition, the existence and terms and conditions ofthis Agreement (including 
without limitation the amount of the charge rates and total charges for Services) 
shall be deemed to be Confidential Information and shall be treated as such by 
each Party. 
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9.2 The rights and obligations of the Parties with respect to Confidential Information 
shall survive termination or expiration of this Agreement for one (1) year. Each Party shall 
hold in confidence the other's Confidential Information, shall disclose such information 
only to those persons whose work in connection with this Agreement requires such 
disclosure, and shall not, without the prior written consent ofthe other Party, disclose such 
information to any person except its own employees, contractors, attorneys, accountants and 
consultants who have a need to know and are bound to keep such information confidential, 
and shall not use the other's Confidential Information for any purpose except to perform its 
obligations under this Agreement; provided, however, CUSTOMER may disclose, to the 
extent that such disclosure is reasonably necessary, the Confidential Information to any 
person with whom CUSTOMER is discussing any sale, lease or other transaction 
concerning the Premises, and to such person's employees, contractors, attorneys, 
accountants and consultants, so long as such person has agreed in writing to comply with 
this Section 9.2 and to cause its employees, contractors, attorneys, accountants and 
consultants who receive Confidential Information to comply with this Section 9.2. These 
obligations shall not apply to any Confidential Information to the extent that it: 

9.2.1 is or becomes a matter of public knowledge through no fault of the receiving 
Party; 

9.2.2 is lawfully in the possession of the receiving Party in written or other recorded 
form before the time of disclosure by the disclosing Party; 

9.2.3 is lawfully acquired by the receiving Party from a source that is not under 
obligation to the disclosing Party regarding disclosure of such information; 

9.2.4 is disclosed by the disclosing Party to any third party on a non-confidential basis; 
or; 

9.2.5 is required to be disclosed by operation of law, including, without limitation, 
regulatory or governmental rules requiring approval prior to marketing products, 
or is developed by the receiving Party independently of the providing or receiving 
ofthe Services. 

ARTICLE X- REPRESENTATIONS AND WARRANTIES 

10.1 CUSTOMER acknowledges that CUSTOMER has been advised by SUPPLIER that 
CUSTOMER has the right to acquire Regulated Services from providers of utility services 
other than SUPPLIER. Notwithstanding this right CUSTOMER, subject to the other terms 
and conditions of this Agreement, represents and warrants that CUSTOMER has elected to 
purchase CUSTOMER's full Regulated Service requirements for the Premises from 
SUPPLIER and SUPPLIER agrees to provide those requirements in accordance with the 
terms of this Agreement for each Regulated Service to each Delivery Point as specified in 
SCHEDULE D and any amendments thereto. 
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ARTICLE XI- TERM AND TERMINATION RIGHTS 

11.1 Term. This Agreement shall become effective on the Effective Date and, unless 
sooner terminated as provided herein, shall continue for a period of twenty (20) years 
following the Effective Date (the "Initial Term"). This Agreement shall automatically 
renew upon the expiration ofthe Initial Term for an additional period often (1 0) years 
following the expiration ofthe Initial Term (the "First Renewal Term") unless 
CUSTOMER gives notice to SUPPLIER at least two (2) years prior to the expiration ofthe 
Initial Term that it elects to cause this Agreement not to renew. This Agreement shall 
automatically renew upon the expiration ofthe First Renewal Term for an additional period 
often (10) years following the expiration ofthe First Renewal Term (the "Second Renewal 
Term") unless CUSTOMER gives notice to SUPPLIER at least two (2) years prior to the 
expiration of the First Renewal Term that it elects to cause this Agreement not to renew. 
Upon the expiration ofthe Second Renewal Term and each subsequent Renewal Term (as 
hereinafter defined), as applicable, this Agreement shall be automatically renewed for an 
additional period of five (5) years (each, a "Renewal Term") unless either Party gives 
notice to the other Party at least two (2) years prior to the expiration ofthe Second Renewal 
Term or Renewal Term, as applicable, that it elects to cause this Agreement not to renew. If 
this Agreement is not renewed at the expiration ofthe Initial Term, the First Renewal Term, 
the Second Renewal Term or any Renewal Term pursuant to this Section 11.1, the cost of 
obtaining alternative services shall be the sole responsibility of CUSTOMER, except that 
SUPPLIER shall be responsible, at SUPPLIER's sole cost and expense, for disconnecting 
the Premises from SUPPLIER's utility delivery systems and shall cooperate with 
CUSTOMER and any replacement provider to effect a smooth and efficient transition ofthe 
provision of Services by SUPPLIER to such replacement provider. 

11.2 CUSTOMER's Termination Rights. CUSTOMER shall have the right to cease 
obtaining any one or more ofthe Services from SUPPLIER if a Terminable Shortfall has 
occurred with respect to such Service, or a Shortfall attributable to a Force Majeure Event 
has occurred with respect to such Service and SUPPLIER has failed to demonstrate 
commercially reasonable efforts to restore such Service. In addition to the right to cease 
obtaining a Service affected by any ofthe conditions in this Section 11.2, CUSTOMER 
shall have the right to cease to obtain any other Service or Services ifthe replacement ofthe 
Service affected by any ofthe conditions in this Section 11.2 and such other Service or 
Services in the aggregate can be achieved more efficiently by replacing such other Service 
or Services in conjunction with the replacement ofthe Service affected by any of the 
conditions in this Section 11.2. 

11.3 Termination Mechanics. CUSTOMER may exercise its right to cease to obtain a 
Service pursuant to Section 11.2 by giving notice of such termination to SUPPLIER, which 
notice shall specify each Service that is ceasing to be provided or obtained and the basis 
therefor. CUSTOMER or SUPPLIER, as applicable, may exercise its right to terminate this 
Agreement pursuant to Section 14.9 by giving notice of such termination to the other Party, 
which notice shall specify that such termination is based on an Extended Force Majeure 
Event. Upon the giving of such notice, this Agreement shall terminate with respect to the 
affected Service or Services (or in its entirety ifterminated pursuant to Section 14.9), 
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subject to the obligations ofthe Parties under this Section 11.3. lfthis Agreement is 
terminated in whole or in part pursuant to Section 11.2 or 14.9: 

11.3.1 the cost of obtaining alternative services shall be the sole responsibility of 
CUSTOMER, except that SUPPLIER shall be responsible, at SUPPLIER's sole 
cost and expense, for disconnecting the Premises from SUPPLIER's utility 
delivery systems; 

11.3.2 SUPPLIER shall, upon the request of CUSTOMER, use commercially reasonable 
efforts to continue to provide in accordance with the terms of this Agreement all 
or any part ofthe affected Services for a period of up to twenty-four months (as 
requested by CUSTOMER) to allow CUSTOMER to find suitable replacement 
for the Services and shall cooperate with CUSTOMER and any replacement 
provider to effect a smooth and efficient transition of the provision of such 
Services by SUPPLIER to such replacement provider; and 

11.3.3 All obligations accrued by either Party under this Agreement that relate to the 
period prior to such termination or for Services provided after such termination 
pursuant to Section 11.3.2 shall survive such termination and shall be paid or 
performed in accordance with the terms and conditions of this Agreement as 
though no such termination had occurred. 

ARTICLE XII- ASSIGNMENT OF THIS AGREEMENT 

12.1 Assignment of Agreement or Transfer of Delivery Points by CUSTOMER. 
Without the consent of SUPPLIER, CUSTOMER may assign this Agreement or its rights 
and obligations hereunder with respect to one or more ofthe individual Delivery Points (i) 
to an unrelated third party, (ii) to any parent, subsidiary or affiliate of CUSTOMER, or (iii) 
to any succeeding entity upon consummation of a plan of reorganization or liquidation by 
CUSTOMER in its pending bankruptcy proceeding; provided, in each case, that the assignee 
assumes in writing all of the obligations and duties of CUSTOMER corresponding to the 
assignment. CUSTOMER shall give SUPPLIER written notice of any assignment ofthis 
Agreement or any of its rights and obligations hereunder at least ten (10) days preceding 
such assignment. Upon the effective date of any assignment by CUSTOMER (other than an 
assignment pursuant to clause (ii) above), SUPPLIER agrees that SUPPLIER shall look 
solely to the assignee for performance ofthe obligations assumed by such assignee, and 
CUSTOMER shall be automatically released without any further action by CUSTOMER or 
SUPPLIER from any and all liability for the continued performance of such obligations. In 
the case of an assignment by CUSTOMER pursuant to clause (ii) above, CUSTOMER shall 
not be released from CUSTOMER's liabilities or obligations under this Agreement as a 
result of such assignment or any assumption by the assignee in connection therewith. Any 
attempted assignment by CUSTOMER in contravention ofthe above shall be null and void 
and of no force or effect. 

12.2 In the case of an assignment by CUSTOMER of its rights and obligations under this 
Agreement with respect to less than all of CUSTOMER's Delivery Points, CUSTOMER 
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shall designate each Delivery Point of CUSTOMER for each Service being assigned to the 
assignee in connection with such partial assignment (the "Transferred Delivery Points"). 
From and after such partial assignment, CUSTOMER's Contract Demand shall be reduced 
by the Contract Demand associated with the Transferred Delivery Points and assignee's 
Contract Demand shall equal (or, if assignee is already a Participating Customer, increased 
by) the Contract Demand associated with the Transferred Delivery Points. Concurrently 
with the effective date of such assignment, assignee and SUPPLIER shall execute an 
agreement reflecting the assignment ofthe Transferred Delivery Points and amendments to 
SCHEDULES A, D and F as applicable, which agreement will have the same terms and 
conditions as this Agreement with the exception that (i) the assignee will be identified as the 
party to the agreement and (ii) Schedules A, D and F to this Agreement will be modified to 
delete matters not relating to the Transferred Delivery Points. Concurrently with the 
effective date of such assignment, CUSTOMER and SUPPLIER shall execute an amended 
and restated Agreement that will only be updated to reflect the deletion from SCHEDULES 
A, D and F of matters related to the Transferred Delivery Points. 

12.3 Notwithstanding the above, in the event that CUSTOMER makes an assignment, in 
whole or in part, to an unrelated third party and said unrelated third party assignee seeks 
Delivery Points in addition to those identified in SCHEDULE A or requests an increase to 
Contract Demand of Delivery Points in SCHEDULE A, then, for purposes of determining 
the charges for Services delivered to such additional Delivery Points or for a requested 
increase in Contract Demand only (and not for purposes of determining the charges for any 
other Services delivered to or Contract Demand of such assignee) shall be subject to 
(i) block schedule charges determined in accordance with SCHEDULE I in place of the 
application of the Overhead Percent (as defined in SCHEDULE C) and (ii) "Non-Kodak" 
will be placed in the "Customer Type" in cell B50 of the Annual Calculation Worksheet (as 
defined in SCHEDULE C) pursuant to Section 3.1(v) of SCHEDULE C. CUSTOMER 
agrees to make any assignment of this Agreement to an unrelated third party subject to this 
Section 12.3. For the avoidance of doubt, SUPPLIER shall be obligated to continue to 
provide such unrelated third party assignee those Services and Contract Demand levels 
being provided to CUSTOMER at the effective time of the assignment on the same terms 
and pricing as such Services and Contract Demand are being provided to CUSTOMER 
under this Agreement for the balance of the Term of this Agreement (including any Renewal 
Terms). 

12.4 Assignment by SUPPLIER. SUPPLIER may assign this Agreement without 
CUSTOMER's consent to any third party which acquires all or substantially all of 
SUPPLIER's assets, whether by merger, reorganization, acquisition, sale or otherwise, 
provided that the acquisition of such assets shall have been approved by the Public Service 
Commission. In addition, SUPPLIER may partially assign this Agreement with respect to 
one or more, but less than all, ofthe Services provided hereunder to any third party which 
acquires all or substantially all of that portion of the business assets of SUPPLIER used to 
provide such Service or Services, provided that either: (i) the acquisition of such assets shall 
have been approved by the Public Service Commission; or (ii) SUPPLIER agrees not to be 
released from its liability for the performance of this Agreement. Upon the effective date of 
any such partial assignment by SUPPLIER, CUSTOMER agrees that (except in the case of 
an agreement to the contrary by SUPPLIER pursuant to clause (ii) of the preceding 
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sentence) CUSTOMER shall look solely to SUPPLIER's assignee for performance ofthe 
Services to which the assignment applies, and CUSTOMER shall release SUPPLIER from 
any and all liability for the continued performance ofthis Agreement with respect thereto. 
Without the consent of CUSTOMER, SUPPLIER (a) may assign this Agreement to a direct 
or indirect subsidiary ofRED, or (b) may make a collateral assignment, pledge, mortgage or 
grant of a security interest to any lender (or collateral agent or similar fiduciary for the 
benefit thereof) in connection with the financing of capital improvements to assets used by 
SUPPLIER to provide Services. 

ARTICLE XIII- LIABILITY, INSURANCE AND INDEMNIFICATION 

13.1 Insurance. 

13.1.1 SUPPLIER and CUSTOMER shall each, at their own cost and expense, maintain 
and keep in force at all times during the Term: 

(i) Commercial General Liability Insurance, including coverage for 
Products/Completed Operations and Contractual Liability, covering all 
claims for personal injury, death or property damage occurring on, in or 
about the Buildings, Premises and, in the case of SUPPLIER, EBPUST, 
with a limit of liability of not less than ten million dollars ($1 0,000,000) 
per occurrence and aggregate combined single limit for bodily injury 
and property damage; and 

(ii) Worker's Compensation Insurance covering all claims under applicable 
Workers' Compensation statutes or any similar statutes or requirements. 

13.1.2 If either SUPPLIER or CUSTOMER contracts with any third party to perform 
maintenance activities or any other activity, or permits such party to conduct any 
of maintenance activities or any other activity of any kind on the Premises or in 
the Buildings, SUPPLIER or CUSTOMER, as the case may be, shall be 
responsible for the acts of such party in accordance with the provisions of this 
Agreement, and SUPPLIER and CUSTOMER, as the case may be, shall bear all 
responsibility for assuring the adequacy of any insurance carried by such party. 
The amount of such insurance carried by such Person shall not limit SUPPLIER's 
or CUSTOMER's respective liability hereunder. 

13.1.3 CUSTOMER and SUPPLIER shall also maintain and keep in force at all times 
during the Term, all risk property damage insurance covering all property of 
CUSTOMER or SUPPLIER, respectively, located at or serving the Premises, 
including equipment, machinery, stock supplies and leasehold improvements, for 
the full replacement value of such property. 

13.1.4 CUSTOMER and SUPPLIER shall be required to name each other as an 
"Additional Insured" on each of the applicable policies named herein. 

13.2 Mutual Release and Waiver of Subrogation. SUPPLIER and CUSTOMER 
hereby waive on behalf of themselves and their respective insurers, any claims that either 
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actually may have against the other for loss or damage covered under the respective 
insurance policies required under Section 13.1. It is understood that this waiver is intended 
to extend to all such loss or damage whether or not the same is caused by the fault, neglect 
or negligence of either SUPPLIER or CUSTOMER and whether or not insurance is in force. 
If required by policy conditions, each Party shall secure from its insurer a waiver of 
subrogation endorsement to its policy, and deliver a copy of such endorsement to the other 
Party. 

13.3 Limitation of SUPPLIER's Liability. SUPPLIER shall not be liable for any 
personal injury, death, or property damage to any person or entity (including CUSTOMER 
or any other Customer Indemnified Parties) resulting in any way from: (i) the interruption or 
failure of SUPPLIER to provide any Service hereunder, or (ii) CUSTOMER's use of any 
Service on the Premises on the downstream, CUSTOMER-side of the applicable Delivery 
Points, unless and only to the extent caused by the gross negligence or willful misconduct of 
SUPPLIER, and provided that the limitations of Section 13.4 ofthis Agreement shall apply 
to and limit the liability of SUPPLIER under this Section 13.3. 

13.4 Consequential Damages. It is specifically agreed and understood that neither Party 
will be responsible to the other for any indirect, special, incidental or consequential loss or 
damage whatsoever (including lost profits and opportunity costs) arising out ofthis 
Agreement or anything done in connection herewith in contract or in tort (including 
negligence), under any warranty, or otherwise, including without limitation CUSTOMER's 
failure to accept or SUPPLIER's failure to deliver, Services at any time. This Section 13.4 
shall apply whether any such indirect, special, incidental or consequential loss or damage is 
based on a claim brought or made in contract or in tort (including negligence and strict 
liability), under any warranty, or otherwise. Nothing in this Section 13.4 shall affect any 
right of CUSTOMER under Section 3.6 of SCHEDULE C. 

13.5 Indemnification. 

13.5.1 By SUPPLIER. Subject to the limitations set forth in Sections 13.2, 13.3 and 
13.4, SUPPLIER shall indemnify, defend, and hold harmless CUSTOMER, its 
members, directors, officers, shareholders, employees, contractors and agents 
(together, the "Customer Indemnified Parties") from and against any and all 
claims, demands, administrative or judicial proceedings, costs, expenses 
(including reasonable attorneys' fees and expenses), liabilities, damages, 
judgments, or awards (together, "Losses") asserted against, resulting from, 
imposed upon or incurred by any Customer Indemnified Party by reason of or 
resulting from: (i) Losses of any person or entity (including Customer 
Indemnified Parties) arising directly or indirectly, out of the negligence or willful 
misconduct of SUPPLIER or any Supplier Indemnified Party in connection with 
the Services or this Agreement, or the default of SUPPLIER under this 
Agreement (other than interruptions of Services or Customer's use of Services, 
SUPPLIER's responsibilities for which are specifically and solely addressed by 
Section 3.6 of SCHEDULE C); or (ii) Losses ofthird parties or its contractors of 
agents, for personal injury, death, or property damage arising, directly or 
indirectly, out of the provision of the Services under this Agreement on or after 
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the Effective Date, except in the case of either (i) or (ii) above, to the extent 
caused by the negligence or willful misconduct of CUSTOMER, any other 
Customer Indemnified Party or the person or entity suffering the Losses. 

13.5.2 By CUSTOMER. Subject to the limitations set forth in Sections 13.2 and 13.4, 
CUSTOMER shall indemnify, defend, and hold harmless SUPPLIER, its 
members, managers, officers, employees, contractors and agents (together, the 
"Supplier Indemnified Parties") from and against any and all Losses asserted 
against, resulting from imposed upon or incurred by any Supplier Indemnified 
Party by reason of or resulting from: (i) Losses of any person or entity (including 
the Supplier Indemnified Parties) arising, directly or indirectly out of the 
negligence or willful misconduct of CUSTOMER or any Customer Indemnified 
Party in connection with the Services or the default by CUSTOMER under this 
Agreement; or (ii) Losses ofthird parties or its contractors or agents, for personal 
injury, death, or property damage, arising directly or indirectly, out ofthe 
ownership, management, operation or maintenance ofthe Premises other than 
distribution systems for the Services on the CUSTOMER side ofthe applicable 
Delivery Points, except in the case of either (i) or (ii) above to the extent caused 
by the negligence or willful misconduct of SUPPLIER, any other Supplier 
Indemnified Party or the person or entity suffering the Losses. 

ARTICLE XIV- GENERAL TERMS AND CONDITIONS 

14.1 Notice and Communications. All notices and other communications required or 
permitted under this Agreement must be in writing and will be delivered personally or sent 
by commercial courier, or by postage prepaid certified mail return receipt requested or by 
registered mail or by facsimile, at the option of the sending Party. All communications must 
be sent to, and shall be effective on the date of the delivery at, the receiving Party's address 
indicated below. Such addresses may be changed by submitting a notice as provided in this 
Section 14.1 to the other Party. 

Communications to SUPPLIER: Communications to CUSTOMER: 

RED-Rochester, LLC Eastman Kodak Company 

123 Main Street 343 State Street 

Rochester, NY 14652-3709 Rochester, NY 14650 

Attn: Attn: 

Facsimile: U _-__ _ Facsimile: U _- ___ _ 
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With a copy to: With a copy to: 

RED-Rochester, LLC Eastman Kodak Company 

640 Quail Ridge Drive 343 State Street 

Westmont, IL 60559 Rochester, NY 14650 

Attn: General Counsel Attn: 

Facsimile: (630) 590-6037 Facsimile: U _- ___ _ 

14.2 Survival. The following provisions shall survive termination of this Agreement: 
Article IX, Confidential Information; Article X, Representations and Warranties; Article 
XI, Term and Termination Rights; Article XIII, Liability, Insurance and Indemnification; 
and this Article XIV, General Terms and Conditions. 

14.3 Conflicts in Documentation. In the event that a conflict arises between this 
Agreement and any purchase order, separate agreement or schedule implementing this 
Agreement, the terms of this Agreement shall prevail, unless such purchase order, 
agreement or schedule by its terms modifies this Agreement, describes the scope of such 
modification, and is agreed to in a separate writing by a duly authorized representative of 
each Party. 

14.4 Amendments. No addition to, deletion from or modification of any ofthe 
provisions ofthis Agreement shall be binding upon the Parties unless such deletion, addition 
or modification is made in writing and is signed by a duly authorized representative of each 
Party; provided, however, if an amendment (which may include an amendment to the 
Spreadsheet as defined in SCHEDULE C) has been approved with respect to all 
Conforming Contracts by (i) SUPPLIER, (ii) representatives of the Coordination Committee 
representing at least two-thirds of the voting power of all representatives of the 
Coordination Committee, and (iii) the then-current beneficiary of the rights granted by 
SUPPLIER under the Utility Rights Agreement (a "Blanket Amendment"), then this 
Agreement shall be amended as provided in the Blanket Amendment; provided further, that 
(a) unless approved by at least ninety percent (90%) of the voting power of all 
representatives of the Coordination Committee, no Blanket Amendment may be adopted 
prior to the later of ( 1) the fifth (5th) anniversary ofthe Effective Date, or (2) the date by 
which SUPPLIER has made new capital investments after the Effective Date of at least 
thirty million dollars ($30,000,000) in the Facilities for the purpose of insuring the long
term viability of the Facilities; (b) a Blanket Amendment may only become effective on 
January 1st of a calendar year and must be approved by all necessary parties no later than 
June 30th of the preceding calendar year; (c) a Blanket Amendment may not become 
effective earlier than two (2) years after the last Blanket Amendment became effective; 
(d) each Blanket Amendment must amend each Conforming Contract in an identical 
manner; (e) no Blanket Amendment may have a materially disproportionate adverse impact 
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on any Participating Customer or group of Participating Customers as compared to the 
impact of such Blanket Amendment on all Participating Customers taken as a whole except 
that a change to the manner in which charges for Services are calculated may have such a 
disproportionate impact so long as (1) the change is reasonably designed to (A) address 
unintended anomalies in the rates for Services due to changes over time in volumes, the 
composition ofEBPUST Customers, developments in technology, the cost of providing the 
Services and other similar factors, (B) align the respective costs of Services more closely 
with both (x) prevailing rates in the Rochester, New York area for comparable services, and 
(y) SUPPLIER's costs in providing the Services, or (C) increase the efficiency of the 
provision of Services as measured by an increase in the total projected Operating Dividend 
as defined in SCHEDULE C hereto not attributable to an increase in total charges to 
EBPUST Customers, or (2) the adversely affected Participating Customer or group of 
Participating Customers can substantially mitigate the disproportionate impact of such 
change by taking actions that are commercially reasonable; (f) no Blanket Amendment shall 
change CUSTOMER's Overhead Percent (or otherwise impose a block schedule charge of 
the type in SCHEDULE I) or allocate any depreciation charge to CUSTOMER or 
otherwise seek to reconcile CUSTOMER's charge structure with that of other Participating 
Customers without CUSTOMER's consent; and (g) for avoidance of doubt, any charges for 
Remediation Costs pursuant to Section 6.1 do not constitute an amendment to this 
Agreement and are therefore subject to neither this Section 14.4 nor any Blanket 
Amendment approval as provided for herein. 

14.5 Entire Agreement. This Agreement constitutes the entire agreement between the 
Parties with respect to the subject matter hereof and supersedes all previous discussions, 
representations, understandings, and agreements of the Parties with respect thereto. 

14.6 Counterparts. This Agreement may be executed in counterparts, each of which 
shall be deemed an original, and both of which shall together constitute but one and the 
same instrument which may be sufficiently evidenced by one counterpart. 

14.7 Complaints and Dispute Resolution Procedures. Complaints about any Service, 
Services, or other issues shall first be made in writing and submitted pursuant to the notice 
provisions of Section 14.1 hereof. Any such written complaints shall be brief and shall state 
the nature of the dispute, the relevant facts, and the desired relief. SUPPLIER shall 
promptly investigate any such complaint in a fair manner, and report the results in writing to 
CUSTOMER. If SUPPLIER's investigation resolves the complaint in whole or in part in 
SUPPLIER's favor, and if the complaint involves a Regulated Service, SUPPLIER shall 
inform CUSTOMER of the availability of the Public Service Commission's complaint 
handling procedures. SUPPLIER will not terminate service to CUSTOMER during the 
pendency of a complaint before SUPPLIER or the Public Service Commission, provided 
that CUSTOMER shall pay the undisputed portion of any outstanding bill as well as all bills 
for current or subsequent usage during such pendency. If either party is unsatisfied by the 
results of this dispute resolution procedure, then the affected Party has the right to petition to 
the Public Service Commission for relief with respect to disputes involving Regulated 
Services (subject to Section 5.1) or to pursue its other legal remedies with respect to 
disputes involving Unregulated Services or Sewer Services. 

37 



12-10202-alg Doc 2670-7 Filed 12/21/12 Entered 12/21/12 10:19:05 Exhibit B
Part 5 Pg 48 of 148 

14.8 Choice of Law and Venue. This Agreement shall be governed by and construed in 
accordance with the laws ofthe State ofNew York, without consideration ofthe conflicts of 
laws principles thereof. The Parties expressly consent to the jurisdiction of the Public 
Service Commission or its successor agency (except to the extent otherwise provided herein 
with respect to pricing methodology, Unregulated Services or Sewer Services) as well as of 
the courts of the State ofNew York as to any issues related to this Agreement, including the 
validity, enforceability or interpretation thereof. The Parties expressly consent and agree 
that any dispute under this Agreement involving Regulated Services other than pricing 
methodology, after the dispute resolution procedures set forth in Section 14.7 ofthis 
Agreement have been exhausted, shall be brought initially in a formal proceeding before the 
Public Service Commission or any successor agency. 

14.9 Force Majeure. 

14.9.1 No Party shall be liable for, or be in default under this Agreement as a result of 
such Party's failure or inability to perform any of its obligations hereunder, other 
than any obligation to pay money, to the extent that (i) such failure or inability is 
caused by a Force Majeure Event; and (ii) the Affected Party complies with the 
provisions ofthis Section 14.9. 

14.9.2 The Affected Party shall give notice to the other Party promptly after becoming 
aware of a Force Majeure Event, giving details ofthe circumstances constituting 
the Force Majeure Event and the likely adverse effect and duration thereof, if 
reasonably known, and shall keep the other Party informed of any changes in such 
circumstances, including when such Force Majeure Event ends and, if different, 
when the Affected Party ceases to be affected by such Force Majeure Event. 
Each Party shall attempt in good faith to give the other Party notice of any events 
of which the notifying Party is aware which may be reasonably expected, with the 
lapse oftime or otherwise, to become a Force Majeure Event. Following the 
receipt of a notice given pursuant to this Section 14.9.2, the Parties shall consult 
in good faith to assess the Force Majeure Event and any ways in which it may be 
mitigated or avoided. 

14.9.3 The rights and obligations of the Parties under this Agreement shall be suspended 
in whole or in part, as the circumstances may require, to the extent that the ability 
of a Party to perform its relevant obligations hereunder is materially and adversely 
affected by a Force Majeure Event. 

14.9.4 Suspension of any obligation as a result of a Force Majeure Event shall be ofno 
greater extent than reasonably required considering the nature and extent of the 
Force Majeure Event, and shall not affect any rights or obligations which may 
have accrued prior to such suspension. 

14.9.5 The Affected Party shall make all commercially reasonable efforts to remedy the 
circumstances constituting the Force Majeure Event and to mitigate the adverse 
effects of the Force Majeure Event. If the Force Majeure Event affects only some 
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rights and obligations of an Affected Party, any other rights or obligations of such 
Affected Party shall not be affected by the Force Majeure Event. In addition: 

14.9.5.1 The Affected Party shall prepare as soon as practicable, but no later than 
five days following the Affected Party's notice to the other Party of the Force 
Majeure Event, a detailed plan to be provided to the other Party for the other 
Party's review and comment setting forth Affected Party's mitigation actions 
undertaken to date, and any additional or continuing mitigation actions proposed 
to be taken by the Affected Party; 

14.9.5.2 The Affected Party shall furnish weekly reports to the other Party 
regarding its progress in overcoming the adverse effects of such Force Majeure 
Event; and 

14.9.5.3 The Affected Party shall afford the other Party reasonable facilities for 
obtaining further information about the Affected Party's progress in overcoming 
the Force Majeure Event. 

14.9.6 When the Affected Party is able, or would have been able if it had complied with 
its obligations under Section 14.9.5, to remedy or otherwise terminate the Force 
Majeure Event, the Affected Party promptly shall give Notice to the other Party 
that the period of force majeure relating to the Force Majeure Event shall be 
deemed to have ended and that the Affected Party is able to resume its 
performance of the suspended obligation, and shall resume such performance. 

14.9.7 If, notwithstanding the efforts of the Affected Party to mitigate the adverse effects 
of the Force Majeure Event as described in Section 14.9.5: (i) the adverse effects 
of such Force Majeure Event render the Affected Party substantially unable to 
comply with its material obligations hereunder, or to obtain the benefits of the 
transactions contemplated hereby, so that the commercial purposes of this 
Agreement are substantially frustrated, and (ii) such adverse effects continue for a 
period in excess oftwelve (12) months, then an "Extended Force Majeure 
Event" shall be deemed to have occurred. Upon the occurrence of an Extended 
Force Majeure Event, regardless of whether CUSTOMER or SUPPLIER is the 
Affected Party, then, by thirty (30) days notice to the other Party, 
(a) CUSTOMER may terminate this Agreement, or (b) if such Extended Force 
Majeure Event continues for an additional six (6) months (for a total of eighteen 
(18) months), SUPPLIER may terminate this Agreement, in each case pursuant to 
the procedures set forth in Section 11.3. 

14.10 Use of Other Party's Name. Except as necessary to perform their obligations under 
this Agreement, neither Party may make any reference to the other Party, its trademarks or 
trade names in advertising, public announcements or promotional materials without express 
written permission from the other Party. 

14.11 Severability. If any provision of this Agreement is held to be unenforceable under 
then current laws, the enforceability of the remaining provisions shall not be affected 
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thereby, and in lieu of each such unenforceable provision the parties shall negotiate to add a 
provision as similar terms to such unenforceable provision as may be possible. 

14.12 Independent Contractor. SUPPLIER and CUSTOMER shall act as independent 
contractors and nothing herein shall be construed to make either party or any of their 
employees, officers, directors or representatives, the agent, employee, partner or servant of 
the other party. 

14.13 Non-Waiver. Failure by either Party at any time to require strict performance of 
any ofthe provisions herein shall not waive or diminish a Party's right thereafter to demand 
strict compliance therewith or with any other provision. Waiver of any obligation, term or 
condition ofthis Agreement shall not be deemed as a further or continuing waiver of any 
other term, provision or condition of this Agreement. A Party shall not be deemed to have 
waived any rights hereunder unless such waiver is in writing and signed by a duly 
authorized representative ofthe Party making such waiver. 

14.14 Article and Section Headings. Headings for articles and sections are for 
convenience only and shall not affect the interpretation of this Agreement. 

14.15 Agreement Binding on Parties. This Agreement shall be binding upon and shall 
inure to the benefit ofthe Parties, their successors and permitted assigns. 

Accepted and Agreed: Accepted and Agreed: 

RED-ROCHESTER, LLC EASTMAN KODAK COMPANY 

By ______________________ __ By ____________________ __ 

Title ___________ _ Title ___________ _ 

Date ____________ _ Date ___________ _ 
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SCHEDULE A 

Service Locations and Delivery Points 

Approx. 

To Delivery Point/ Acceptance Point/ Valve 

!Ylls!!n Supply valve Return Valve .l.gW!2 

Service g ~ ~ n 'gmms:Dl~ 

Steam-260 psig 

26 06 

260psig 53 o- 1 E B-53 

26 02 

260psig 53 o- 3 E B-53 Normally Closed 

260psig 218 Customer Side of FR-72 B-218 

26 00 

260psig 308 o- 4 Ill B-308 Normally Closed 

260psig 325 At Valve • B-325 Downstream of FR-37 

26 02 

260psig 317 o- 2 Ill B-317 

26 00 

260psig 317 o- 2 Ill B-317 

26 01 

260psig 349 o- 9 Ill B-349 

26 01 

260psig 333 o- 7 Ill B-333 Normally Closed 

26 00 

260psig 605 o- 3 s B-605 Normally Closed 

26 01 

260psig 610 o- 5 s B-610 

Steam-140 psig 

Shutoff Valve 140-025-M in B-

140psig 337 Customer Side of FR-19 B-337 304 

14 02 

140psig 304 o- 0 Ill B-304 
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Approx. 

To Delivery Point/ Acceptance Point/ Valve 

!Yl!s!i.!! SYRI!Ill Valve Retyrn Valve .b2al!2 
~ 8 Number Number !!. Comments 

14 03 

140psig 305 o- 8 I'll B-305 

14 01 

140psig 319 o- 2 I'll B-319 

14 01 

140psig 308 o- 3 I'll B-308 

14 01 

140psig 320 o- 7 I'll B-320 

Distilli Shutoff Valve 14Q-024-M near 

140psig ng At elbows near M68 B-321 B-321 

14 00 

140psig 318 o- 2 I'll B-318 

14 01 

140psig 317 o- 5 I'll B-317 

14 00 

140psig 317 o- 4 I'll B-317 

Steam-135 psig 

135psig 14 Customer Side of FR-30 B-31 Shutoff Valve 005 &030 in B-31 

13 02 

135psig 53 5- 9 E B-53 

13 15 

135psig 53 5- 0 E B-53 

13 01 

135psig 53 5- 5 E B-53 

13 16 

135psig 53 5- 0 E B-53 

Steam-70 psig 

70 11 

70psig 38 7 E B-38 

70 05 

70psig 35 3 E B-35 

70psig 35 B-35 
70 05 
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Approx. 

To Delivery Point/ Acceptance Point/ Valve 

Buildin Sujljlllf Valve Return Valve ~ 

Service g Number Number !! Comments 

5 E 

70 10 

70psig 42 1 E B-42 

70 03 

70psig 42 4 E B-42 Normally Closed 

70 09 

70psig 59 6 E B-59 

70 09 

70psig 59 7 E B-59 

70 04 

70psig 30 8 E B-30 Normally Closed 

70 06 

70psig 30 2 E B-30 

70 06 

70psig 30 3 E B-30 

B-
70 08 30/2BAII 

70psig 30 7 E ey 

B-
70 12 30/28AII 

70psig 30 1 E ey 

B-
70 04 30/28AII 

70psig 30 6 E ey 

B-
70 04 30/28AII 

70psig 28 9 E ey 

70 13 

70psig 54 6 E B-54 

70 09 

70psig 82A 3 E B-82C 

70 09 

70psig 820 1 E B-820 

70 08 

70psig 148 1 IJo B-148 
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Approx. 

To Delivery Point/ Acceptance Point/ Valve 

§.ylli!!n SU!!I!Il! Valv!: Return Valve Locatio 

Service g Number Number !l Comments 

70 03 

70psig 117 6 "' 
B-117 

120/12 70 01 

70psig 1 s "' 
B-120 

70 00 

70psig 107 8 "' 
B-107 

70 OS 

70psig 142 4 "' 
B-142 

70 OS 

70psig 112 1 "' 
B-112 

70 01 

70psig 114 3 "' 
B-114 

70 02 

70psig 218 2 X B-218 

70 01 

70psig 20S 9 X B-205 

70 00 

70psig 20S s X B-205 

70psig 20S At Valve* B-205 3"East Leg near 004 

70psig 20S At Valve* B-205 12"West Leg near 004 

70psig 20S At Valve* B-205 8"West Leg between 004&012 

for (10" To 4th N.A.) + (6"East 

70psig 20S B20S-Side of Tee W. of 012 Leg) to B-205 

70 02 

70psig 211 1 X B-211 

Steam-Low Pressure 

LP 11 

LP 3S 3 E B-35 

LP 39 

LP 42 3 E B-42 

LP 38 

LP 42 9 E B-42 
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Approx. 

To Delivery Point/ Acceptance Point/ Valve 

Bu!ldin ~!:!RRilf Valve Return Valve ~ 
Service I Number Number !! Comments 

LP 39 
LP 42 0 E B-42 

LP 39 
LP 42 1 E B-42 

At Bldg Wall before first Shutoff Valve LP-205-E on B-

LP 59 take-off B-42 42 

LP 37 
LP 38 7 E B-38 

LP 06 
LP 14 1 E B-7 

LP OS 
LP 14 7 E B-14 

LP 12 
LP 2 6 E B-2 

LP 13 
LP 6 4 E B-2 

LP 07 
LP 6 8 E B-6 

At Tee Upsteam of LP-078-
LP 6 Leg E Leg upstream of LP-078-E 

LP OS 
LP 6 9 E B-6 

LP 11 

LP 6 4 E B-6 

LP OS 
LP 30 1 E B-30 (loop) 

LP OS 
LP 30 2 E B-30 Normally Closed (loop) 

At Tee Upsteam of LP-147-
LP 30-B E Leg upstream of LP-147 -E 

LP 14 
LP 30 7 E B-30 (loop) 

LP 30 B-30 Normally Closed (loop) 

LP 13 
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Approx. 

To Delivery Point/ Acceptance Point/ Valve 

Bulldin SUIU!Il! Valve Return Valve !::2W!2 
Service g Number Number !! Comments 

7 E 

LP 41 

LP 30 6 E B-30 

LP 04 B-30/28 

LP 28 9 E Alley 

B-1/26 

LP 26 At Bldg Wail Alley Shutoff Valve LP-{)79-E in Alley 

29(V10 B-30/29 

LP O) At Bldg Wail Alley Shutoff Valve LP-100-E in Alley 

LP 13 

LP 29 2 E B-29 (loop) 

LP 08 

LP 29 2 E B-29 Normally Closed (loop) 

29(N.E 

LP nd) At Valve • B-29 Leg upstream of LP-127-E 

LP 12 

LP 29 8 E B-29 (loop) 

LP 12 

LP 29 0 E B-29 Normally Closed (loop) 

LP 08 

LP 29 5 E B-29 

LP 27 

LP 29 5 E B-29 

Shutoff Valve LP-{)91-E on B-

LP 12 At Bldg Wail B-29 29 

LP 04 

LP 8 6 E B-8 

LP 26 

LP 56 7 E B-S6 

LP 27 

LP 56 6 E B-S6 

LP 27 

LP 56 7 E B-56 

A-6 



12-10202-alg Doc 2670-7 Filed 12/21/12 Entered 12/21/12 10:19:05 Exhibit B-
Part 5 Pg 57 of 148 

Approx. 

To Delivery Point/ Acceptance Point/ Valve 

Buildin SU!;!!;!Illllalv~ Return Valve Locatio 

~ ! Number Number !l Comments 

LP 03 

LP 56 7 E B-56 

LP 56NW At Valve* B-56 Leg Next to LP-037-E 

LP 04 

LP 18 3 E B-18 Normally Closed (loop) 

LP 44 

LP 46 4 E B-46 

Shutoff Valve LP-13G-E on B-

LP 54 Customer Side of FR-62 B-27 27 

LP 38 

LP 47 1 E B-47 

LP 09 

LP 53 5 E B-53 

LP 12 

LP 53 2 E B-53 

LP 27 

LP 53 3 E B-53 

LP 27 

LP 82A 0 E B-820 

LP 09 

LP 82C 6 E B-82C 

LP 26 

LP 820 4 E B-820 

LP 06 West 

LP 119 1 "' Pipe Bent 

LP 06 

LP 119 2 "' B-119 

LP 00 

LP 103 8 "' B-103 

LP 00 

LP 112 7 "' B-112 

LP 00 

LP 107 6 "' B-107 
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Approx. 

To Delivery Point/ Acceptance Point/ Valve 

Buildin Sueelll Valv!J! Return Valve .b2Wi2 
Service & Number Number !! Comments 

LP 06 

LP 136 0 "' 
B-136 

LP 01 

LP 120 5 "' 
B-120 

LP 01 

LP 120 6 "' 
B-120 

LP 02 

LP 120 6 "' 
B-120 

LP 07 

LP 117 4 "' B-117 

LP 02 

LP 117 1 "' 
B-117 

LP 10 

LP 148 4 "' 
B-148 

LP 00 

LP 218 9 X B-218 

Shutoff Valve LP-004-M near B-

LP 337 At Bldg Wall B-337 304 

Shutoff Valve LP-100-M In B-

LP 339 At Bldg Wall B-339 304 

LP 10 

LP 304 1 r-. B-304 

LP 06 

LP 304 0 r-. B-304 

LP 02 

LP 303 3 r-. B-303 

LP 04 

LP 301 2 r-. B-301 

LP 04 

LP M5 8 r-. MS 

LP 03 

LP M30 8 r-. M30 

LP 308 Customer Side of FR-54 B-309 
Shutoff Valve LP-003-M in B-
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Approx. 

To Delivery Point/ Acceptance Point/ Valve 

Buildin Sugglll Valv~ Return Valve .!&m!2 
Service g Number Number !! Comments 

309 

LP 00 
LP M28 7 l'v M28 

LP 09 
LP 320 7 l'v B-320 

LP 01 
LP 319 6 l'v B-319 

LP 13 

LP 319 1 l'v B-319 

LP 09 
LP 350 5 l'v B-350 

LP 01 
LP 318 5 l'v B-318 

LP 02 
LP 325 4 l'v B-325 

Distilli 
LP ng Customer Side of FR-38 B-321 

LP 13 
LP 317 2 l'v B-317 

LP 01 
LP 317 1 l'v B-317 

LP 03 
LP 317 0 l'v B-317 

LP 09 
LP 317 9 l'v B-317 

LP 02 
LP 326 7 l'v B-326 

LP 04 

LP 326 0 l'v B-326 

LP 04 
LP 326 4 l'v B-326 

LP 03 
LP 349 5 l'v B-349 
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~1!12121ll Valv~ 
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At Bldg Wall 
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Acceptance Point/ 

Return Valve 

Number 

Customer side of "Return 

System" 

Approx. 

Valve 

Locatio 

!l 

B-326 

Exhibit B-

Comments 

Shutoff Valve LP-039-M at B-

326 

NOTE: Excluding exception below, "Return System" to include conductivity probe/meter(s), receiver(s), pump(s), discharge shutoffvalve(s) and 

loop seals. Piping of condensate from Building to Return System is Customer's responsibility. 

Upstream of C0-125-E and CO-

Cond 48 Loop Seal B-48 126-E 

Upstream of C0-208-E and CO-

Cond 18 Loop Seal B-18 203-E 

Cond 110 Loop Seal B-110 Upstream of C0-036-W 

Upstream of C0-009-X and CO-

Cond 214 Loop Seal B-214 010-X 

Cond 214 Loop Seal B-214 Upstream of C0-011-X 

Cond 313 Loop Seal B-313 Upstream of C0-058-M 

Cond 313 Loop Seal B-313 Upstream of C0-059-M 

Cond S07 Loop Seal B-507 Upstream of C0-003-S 

Cond S08 Loop Seal B-508 Upstream of C0-004-S 

Cond 642 Loop Seal B-642 Upstream of C0-005-S 

Cond 60S Loop Seal B-605 Upstream of C0-006-S 

Cond 60S Loop Seal B-605 Upstream of C0-030-S 

Cond 60S Loop Seal B-605 Upstream of C0-007-S 

Cond 60S Loop Seal B-605 Upstream of C0-008-S 

Upstream of C0-033-S and CO-

Cond 601 Loop Seal B-601 034-S 

Upstream of C0-028-S and CO-

Cond 610 Loop Seal B-610 029-S 

South 3SF Chilled Water 
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Approx. 

To Delivery Point/ Acceptance Point/ Valve 

Bull din syeelll valxl! Retyrn Valxe ~ 

Service g Number Number !l Comments 

40 07 B-12 & B- Return Shutoff Valve 4o-Q77-E 

cw 12 6 E At Valve 30 @ B-30 

40 09 B-12 Supplied through Valves 

cw 29 5 E B-29 078/079 

40 09 

cw 29 1 E B-29 

40 09 

cw 29 6 E B-29 

40 10 

cw 29 2 E At Bldg Wall B-29 Return Downstream of FR-8 

40F Chilled Water 

Shutoff Valves 40-151-E/40-

cw 14 At Bldg Wall At Bldg Wall B-31 150-E in B-31 

4 1 

40 13 0 3 

cw 6 5 E 4 -E B-6 

4 2 

40 22 0 2 

cw 6 9 E 8 -E B-6 

4 3 

40 30 0 0 

cw 6 7 E 6 -E B-6 

4 1 

40 13 0 3 

cw 59 1 E 0 -E B-59 

4 1 

40 17 0 7 

cw 59 5 E 4 -E B-59 

4 1 

40 13 0 3 

cw 42 7 E 6 -E B-42 

4 1 

40 16 0 6 

cw 42 5 E 4 -E B-42 
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Approx. 

To Delivery Point/ Acceptance Point/ Valve 

Bull din Su!;!!;!lll Vi!llle Return Vi!llle 1:!2m!Q 
Service g Number Number !! Comments 

4 1 

40 19 0 9 

cw 42 1 E 0 -E B-42 

4 2 

40 24 0 4 (Valves 297/296 considered 

cw 35 5 E 6 -E B-35 Mains) 

4 2 

40 23 0 3 

cw 35 3 E 2 -E B-35 

4 2 

40 23 0 3 

cw 35 5 E 4 -E B-35 

4 3 

40 32 0 2 

cw 35 7 E 6 -E B-35 

4 1 

40 17 0 7 

cw 35 9 E 8 -E B-35 

B-1/26 Shutoff Valves 40-053-E/40-

cw 26 At Bldg Wall At Bldg Wall Alley 054-E in Alley 

4 4 

40 41 0 1 

cw 38 9 E 8 -E B-38 

4 2 

40 25 0 5 B-30/28 

cw 28 1 E 2 -E Alley 

4 1 

40 10 0 0 B-30/28 

cw 28 7 E 6 -E Alley 

4 0 

40 04 0 4 

cw 30 5 E 6 -E B-30 

4 2 

40 21 0 1 

cw 30 9 E 8 -E B-30 

cw 30 4 4 -E B-30 
40 48 0 8 
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Approx. 

To Delivery Point/ Acceptance Point/ Valve 

Buildin ~Yii!Ji!ll!Valll.!: Return Vallle ~ 

Service g Number ~ .!! Comments 

5 E 4 

4 2 

40 22 0 2 

cw 30 1 E 0 -E B-30 

4 2 

40 20 0 0 

cw 30 7 E 6 -E B-30 

4 2 

40 27 0 7 

cw 12 7 E 6 -E B-12 

4 2 

40 27 0 7 

cw 12 9 E 8 -E B-12 

4 2 

40 28 0 8 

cw 12 1 E 0 -E B-12 

Shutoff Valves 40-031-E/40-

cw 8 At Bldg Wall At Bldg Wall B-31 032-E in B-31 

S. ofTee W. of Valve S. ofTee W. of Valve 

cw 56 481 480 B-56 Main also feeds B-61 

4 3 
40 32 0 2 

cw 47 7 E 8 -E B-47 Normally Closed 

B-53 Shutoff Valves 40-413-E/40-

cw 47 At Bldg Wall At Bldg Wall Alley 412-E in B-53 Alley 

4 1 
40 10 0 0 

cw E20/54 9 E 8 -E E20 

4 2 
40 23 0 4 

cw E20/54 9 E 0 -E E20 Normally Closed 

4 3 

40 31 0 1 

cw 54 3 E 2 -E B-54 

40 45 

cw 53 5 E 4 4 -E B-53 
0 5 
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Approx. 

To Delivery Point/ Acceptance Point/ Valve 

Bulldin Su~~lx Valve Return Valve !:m!Jg 

Service g Number Number !l Comments 

4 

4 0 

40 00 0 1 

cw 53 9 E 0 -E B-53 

4 0 

40 06 0 6 

cw 53 9 E 8 -E B-53 

West Feed off Main- No 

cw 53 At Bldg Wall At Bldg Wall Shutoff Valves 

4 4 

40 42 0 2 

cw 53 7 E 6 -E B-53 

4 2 

40 23 0 3 

cw 820 1 E 0 -E B-820 

4 3 

40 32 0 2 

cw 820 5 E 4 -E B-820 

4 3 

40 36 0 6 

cw 82C 3 E 2 -E B-82C 

4 3 

40 36 0 6 

cw 83 7 E 6 -E B-83 (loop) 

4 2 

40 26 0 7 

cw 83 9 E 0 -E B-83 (loop) 

4 4 

40 43 0 3 

cw 110 5 IJo 4 -w B-110 

4 4 

40 43 0 3 

cw 117 9 IJo 8 -w B-117 

4 4 

40 44 0 4 

cw 120 1 IJo 0 -w B-120 
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Approx. 

To Delivery Point/ Acceptance Point/ Valve 

Bull din ~URRill Valve Return Valve .!&W.!2 
Service g Number Number !!. Comments 

4 4 

40 43 0 3 

cw 097 7 "' 
6 -w 097 

4 4 

40 42 0 3 

cw 112 5 "' 
4 -w B-112 

cw 319 At Valve • At Valve • B-319 Leg on East End North Side 

4 5 

40 57 0 7 

cw 319 5 Ill 4 -M B-319 

4 5 

40 22 0 5 

cw 350 9 Ill 8 -M B-350 

4 5 

40 52 0 2 

cw 325 5 Ill 4 -M B-325 

4 5 

40 56 0 6 

cw 318 3 Ill 2 -M B-318 

4 6 

40 63 0 4 

cw 317 3 Ill 4 -M B-317 

4 5 

40 51 0 1 

cw 317 7 Ill 6 -M B-317 

4 5 

40 51 0 1 

cw 317 0 Ill 1 -M B-317 (loop) 

At elbows near 

cw 317 At elbows near M43 M43 8332 (loop) 

4 5 

40 57 0 0 

cw 326 8 Ill 6 -M B-326 

4 5 

0 0 

cw 326 7 -M B-326 Recirc Valve 
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Approx. 

To Delivery Point/ Acceptance Point/ Valve 

Bulldin Sujz(!IJ! Valve Return Valve Locatio 

Service ! Number Number !! Comments 

4 5 

40 50 0 0 

cw 326 5 1\; 4 -M B-326 

4 5 

40 54 0 4 

cw 326 5 1\; 4 -M B-326 

4 5 

40 55 0 5 

cw 326 3 1\; 2 -M B-326 

4 6 
40 60 0 0 

cw 349 7 1\; 8 -M B-349 

4 5 

40 52 0 2 

cw 349 7N 1\; 6 -M B-349 

40 52 

cw 349 75 1\; B-349 

Open 40F Kodak Water 

40 39 
cw 30 9 E B-30 

40 39 

cw 30 5 E B-30 

40 38 
cw 30 8 E B-30 

9F Calcium Chloride Brine 

0 
04 9 4 

9F 59 9- 4 E 3 -E B-59 

0 
01 9 1 

9F 38 9- 1 E 2 -E B-38 

0 
OS 9 5 

9F 30 9- 5 E 6 -E B-30 
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Approx. 

To Delivery Point/ Acceptance Point/ Valve 

Buildin Syeelll Valvg Return Valve Locatio 

~ g Nymber t!Y.!I!Jw n Comments 

0 

08 9 8 

9F 30 9- 3 E 4 -E B-30 Normally Closed (loop) 

0 

08 9 8 

9F 30 9- 5 E 6 -E B-30 

0 

08 9 8 

9F 30 9- 1 E 2 -E B-30 (loop) 

0 

OS 9 5 

9F 30 9- 3 E 4 -E B-28 

0 

OS 9 5 

9F 28 9- 2 E 1 -E B-28 Normally Closed 

-95F Methylene Chloride Brine 

-95F 53 At Elbows Where Lines Drop to B-53 Roof Shutoff Valves near B-27 

Compressed Air 

CA 14 At Bldg Wall B-31 Shutoff Valve PL-201-E in B-31 

PL 08 

CA 35 2 E B-35 

PL 08 

CA 35 6 E B-35 

PL 24 

CA 42 8 E B-42 

PL 08 

CA 59 9 E B-59 

CA 26 At Bldg Wall B-6 Shutoff Valves PL-054-E in B-6 

CA 6 NE At Valve • B-6 

CA 6 NE At Valve* B-6 

CA 6SW At Valve • B-6 
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Approx. 

To Delivery Point/ Acceptance Point/ Valve 

Buildln SUIU~Ilf Vj!lve Return Vj!lve I&W!.2 
~ g Number Number !l Comments 

PL 19 

CA 6 1 E B-6 

CA 12 At Bldg Wall B-30 Shutoff Valve PL-009-E by B-30 

B-30/29 Shutoff Valve PL-316-E in B-

CA 38 At Bldg Wall Alley 30/29 Alley 

PL 09 

CA 29 0 E B-29 

CA 29NW At Bldg Wall No Shutoff Valve 

CA 29 At Bldg Wall B-30 Shutoff Valve PL-022-E by B-30 

CA 29 At Bldg Wall B-30 Shutoff Valve PL-014-E by B-30 

PL 
CA 29 21 E B-29 

PL 
CA 29 23 E B-29 

PL 
CA 29 24 E B-29 

CA 29 At Bldg Wall B-30 Shutoff Valve PL-015-E by B-30 

PL 17 

CA 29 5 E B-29 

PL 11 

CA 29 2 E B-29 

PL 22 

CA 29 2 E B-29 

PL 19 

CA 30 3 E B-30 

PL 31 

CA 30 0 E B-30 

PL 11 

CA 30 0 E B-30 (loop) 

PL 10 

CA 30 8 E B-30 (loop) 
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Approx. 

To Delivery Point/ Acceptance Point/ Valve 

Buildin Sullllll£ Valve Return Valve Locatio 

Service g Number Number n Comments 

PL 02 
CA 30 0 E B-30 

CA 306 At Valve • B-30 

PL 11 
CA 28 1 E B-28 

PL 06 
CA 8 7 E B-8 

PL 18 
CA 56 5 E B-56 

PL 16 
CA 46 5 E B-46 Rich Water Pits 

PL 29 
CA E7 3 E E-7 Air Shed South of E-7 

PL 29 

CA E7 5 E E-7 Air Shed South of E-7 

CA 54 At Valve • B-54 Main Shutoff 096 In B-27 

CA 54 At Valve • B-54 Main Shutoff 095 in B-27 

PL 02 

CA 54 9 E B-54 Normally Closed 

PL 30 
CA 53 3 E B-53 

PL 22 
CA 82C 1 E B-82C 

PL 21 
CA 820 7 E B-820 

PL 22 

CA 82A 4 E B-82A 

PL 07 
CA 119 2 "' B-119 

PL OS 
CA 114 7 "' B-114 

CA 112 B-112 

PL OS 
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Approx. 

To Delivery Point/ Acceptance Point/ Valve 

Bulldin SU!Z!Zill Valve Return Valve J.Qill!.Q 
Service g Number ~ !l Comments 

8 y. 

PL 06 

CA 107 0 y. 8-107 

PL 07 

CA 120 3 y. 8-120 

PL 11 

CA 117 7 y. 8-117 

PL 11 

CA 117 8 y. 8-117 

PL 04 

CA 148 8 y. 8-148 

148Lug PL 06 

CA ger 9 y. Lugger South of 8-148 

PL 02 

CA 218 1 X 8-218 

CA 205 At Valve • 8-205 East Leg N. of FR14 

CA 205 At Valve • 8-205 West Leg N. of FR14 

CA 205 At Valve • 8-205 East Leg N. of 012 

CA 205 8205-Side ofTee W. of 8211 Takeoff for (Leg to 4th N.A.) to 8-205 

214N 

CA w At Valve • 8-214NW 

CA 211SW At Valve • 8-211SW 

CA 211 At 81dgWall 8-205 

CA 337 Customer Side of FR-143 8-337 Shutoff Valve PL-087-M in 8304 

CA 339 Customer Side of FR-132 8-339 Shutoff Valve PL-086-M in 8304 

PL 07 

CA 305 3 l'v 8-305 

PL 09 

CA 304 6 l'v 8-304 
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Approx. 

To Delivery Point/ Acceptance Point/ Valve 

Buildin Su(!(!ll( Valv~ Return Valve ~ 

Service i Number Number !! Comments 

PL 09 

CA 304 7 ill B-304 

PL 02 

CA 303 6 ill B-303 

PL 02 

CA M5 5 ill M5 

CA 308 At Bldg Wall B-309 

PL 10 

CA M51 8 ill M51 Normally Closed 

PL 02 

CA M28 2 ill M28 

CA 320 At Valve • B-320 West of FR64 

PL 12 

CA 329 2 ill B-329 Normally Closed 

PL 11 

CA 329 9 ill B-329 

PL 11 

CA 329 6 ill B-329 

PL 11 

CA 329 5 ill B-329 

PL 08 

CA 350 2 ill B-350 

PL 08 

CA 350 1 ill B-350 

PL 09 

CA 318 1 ill B-318 

PL 00 

CA 318 7 ill B-318 

PL 09 

CA 325 3 ill B-325 

CA 332 Customer Side of FR-134 B-332 

CA 317 B-317 

PL 01 
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Approx. 

To Delivery Point/ Acceptance Point/ Valve 

Buildin ~UIU!Ilf ~alve Return ~alve bocatio 

Service g Number Number !l Comments 

0 
"' 

PL 03 

CA 317 4 
"' 

B-317 

PL 02 

CA 317 0 
"' 

B-317 

PL 02 

CA 317 9 "' 
B-317 

CA 326 Customer Side of FR-78 B-326 

PL 07 

CA 326 0 
"' 

B-326 

PL 06 

CA 326 7 "' 
B-326 

PL 06 

CA 326 8 
"' 

B-326 

PL 04 

CA 349 9 
"' 

B-349 

PL 10 

CA 349 5 "' 
B-349 

CA 605W At Valve* B-605 2" Leg In West Section 

Nitrogen 

N 02 

N 14 2 E B-14 

N 01 

N 6 5 E B-6 

N 01 

N 30 8 E B-30 

N 09 

N 38 7 E B-38 

N 02 

N 35 6 E B-35 

N 10 

N 35 2 E B-35 
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Approx. 

To Delivery Point/ Acceptance Point/ Valve 

Bulldin SuJ2J2Il! Valve Return Valve Locatio 

Service g Number Number .!! Comments 

N 03 

N 42 3 E B-42 

N 02 

N 59 4 E B-59 

N 53 At Tee at B-53 Downstream of N-11Q-E B-54 Shutoff Valve N-11Q-E by B-54 

N 10 

N 53 2 E B-53 

N 10 

N E40 0 E E-40 

N 00 

N 112 9 v. B-112 

115/14 N 01 

N 2 0 v. B-112 

N 01 

N 119 4 v. B-119 

N 02 

N 121 5 v. B-120 

N 02 

N 121 8 v. B-121 

N 03 

N 117 5 v. B-117 

N OS 
N 148 2 v. B-148 

N 00 

N 218 2 X B-218 

N 337 Customer Side of FR-69 B-337 

N 17 

N 304 8 tv B-304 

N 305 At Valve* B-305 

N 00 

N 308 9 tv B-308 

N 308 B-308 

N 01 
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Approx. 

To Delivery Point/ Acceptance Point/ Valve 

Buildin ~ygglll Valve Return Valve !..2WI2 
Service g Number r!Y!!!!w: .!! Comments 

0 l'v 

N 01 

N 320 8 l'v 8-320 

N M68 Customer Side of FR-65 8-M68 

N 18 

N 350 1 l'v 8-350 

Oil 

N Heater At Valve* Oil Heater near 8-352 

N 325 At Bldg Wall 8-325 

N 12 

N 318 5 l'v 8-318 

N 02 

N 317 7 l'v 8-317 

N 02 

N 317 6 l'v 8-317 

N 02 

N 317 5 l'v 8-317 

N 16 

N 317 7 l'v 8-317 

N 12 

N 349 1 l'v 8-349 

Natural Gas 

G 00 

NG 56 3 E 8-56 

G 00 [Carestream's RTO for 8-14 

NG 31 5 E 8-31 located in 8-31] 

l'v 

u 
G 30 G 

NG 319 5 ) 8-319 Underground 
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Approx. 

To Delivery Point/ Acceptance Point/ Valve 

Build In Syggl)! Valve Return Valve .!:2Wl.2 
Service g Nymber Number n Comments 

G 01 

NG RTO 8 r... B-318 

r... 

u 
G 30 G 

NG 318 6 ) B-318 Underground 

Oil G 01 

NG Heater 9 r... Oil Heater near B-352 

Demineralized Water 

D 

M 00 

De min 350 4 r... B-350 

D 

M 09 

De min 325 3 r... B-325 

De min 322 At Valve* M68 

D 

M 00 

De min 317 8 r... B-317 

D 

M 09 

De min 317 5 r... B-317 

De min 317 Customer Side of FR-133 B-317 

D 

M 00 

De min 326 7 r... B-326 

High Purity Water 

H 1 

HP H 14 p 4 

Water 6 P- 8 E 9 -E B-6 

HP H 03 

Water 6 P- 0 E B-2 
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Approx. 

To Delivery Point/ Acceptance Point/ Valve 

Bulldin Sueellf Valve Return Valve Locatio 

Service g Number Number .!! Comments 

HP H 15 Return Shutoff Valve HP-166-E 

Water 30 P- 1 E At Bldg Wall 8-30 by 8-1 

HP Leg on East Side- No Shutoff 

Water 30 At FR-6 Valve 

H 1 

HP H 16 p 6 

Water 38 P- 5 E 4 -E 8-38 

HP 
Water 29 At FR-14 Valves 8-29 

HP H 18 

Water 35 P- 2 E 8-35 

H 1 

HP H 12 p 4 

Water 42 P- 7 E 7 -E 8-42 

HP 
Water 59 At FR-138 Valve 8-59 

HP H 15 

Water 53 P- 6 E 8-53 

HP H OS 
Water 82C P- 1 E 8-82C 

HP H OS 
Water 820 P- 0 E 8-820 

HP H OS 
Water 82A P- 4 E 8-82A 

Industrial (Kodak) Water 

K 

w 00 

KW 29 4 E 8-29 

K 

w 17 

KW 29 7 E 8-29 

K 

w 13 

KW 38 8 E 8-38 
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Approx. 

To Delivery Point/ Acceptance Point/ Valve 

Bull din Sueelll Vi!lve Return Vallle .!:s!W1Q 

Service & Number Number !1 Comments 

K 
w 20 

KW 12 4 E B-12 

K 
w 40 

KW 12 3 E B-12 

K 
w 40 

KW 26 4 E B-26 

K 
w 37 

KW 59 7 E B-59 

K 
w 35 

KW 59 2 E B-59 

K 
w 20 

KW 42 7 E B-42 

K 
w 08 

KW 42 8 E B-42 

K 
w 17 

KW 35 9 E B-35 

K 
w 36 

KW 30 6 E B-30 

K 
w 18 

KW 30 0 E B-30 

K 
w 02 

KW 30 3 E B-30 

K 
w 00 

KW 28 8 E B-2B 
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Approx. 

To Delivery Point/ Acceptance Point/ Valve 

Buildln ~U(!(!Ill Vi!IVll Return Valve Locatio 

Service g ~ ~ !l Comments 

K 
w OS 

KW 6 6 E B-6 

K 
w 38 

KW 6 5 E B-6 

K 
w 40 

KW 6 7 E B-6 

K 
w 23 

KW 14 4 E B-14 

K 
w OS 

KW 56 7 E B-56 

K 
w 03 

KW 8 6 E B-8 

K 
w 41 

KW 47 3 E B-47 

K 
w 18 

KW 53 4 E B-53 

K 
w 22 

KW 53 8 E B-53 

K 
w 22 

KW 53 9 E B-53 

K 
w 08 

KW 53 2 E B-53 

K 
w 16 

KW 53 9 E B-53 
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Approx. 

To Delivery Point/ Acceptance Point/ Valve 

Bull din S!,!!;!!;!lll Valve Return Valve Locatio 

Service I Number Number !! Comments 

K 

w 16 

KW 54 7 E B-54 

K 

w 26 

KW 82C 4 E B-82C 

K 

w 39 

KW 820 7 E B-820 

K 

w 09 

KW 82A 2 E B-82A 

K 

w 26 

KW 82A 0 E B-82A 

Shutoff Valve KW-074-W near 

KW 119 At Bldg Wall B-101 B-101 

K 

w 09 

KW 114 1 y. B-114 

K 

w 06 

KW 103 2 y. B-103 

K 

w 21 

KW 112 4 y. B-112 

K 

w 17 

KW 025 4 y. 025 

K 

w 06 

KW 107 4 y. B-107 

K 

w 09 

KW 115 3 y. B-115 

KW 120 K B-120 
w 14 
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Approx. 

To Delivery Point/ Acceptance Point/ Valve 

Bulldin ~!!RRIX Valve Return Valve ~ 
Service g Number Nymber !l Comments 

5 

K 
w 12 

KW 120 4 y. B-120 

K 
w 10 

KW 120 1 y. B-120 

K 
w 18 

KW 117 2 y. B-117 

K 
w 12 

KW 148 7 y. B-148 

K 
148Lug w 15 

KW ger 2 y. Lugger South of B-148 

K 
w 06 

KW 218 9 X B-218 

K 
w 02 

KW 205 9 X B-205 

K 
w 04 

KW 205 5 X B-205 

K 
w 31 

KW 337 5 r.. B-337 

K 
w 31 

KW 339 3 r.. B-339 

K 
w 20 

KW 304 7 r.. B-304 

28 
KW 303 K 6 r.. B-303 

w 
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Approx. 

To Delivery Point/ Acceptance Point/ Valve 

Buildin Su12121ll Valve Return Valve Locatio 

Service g Number Number !l Comments 

K 
w 29 

KW M5 2 l'v MS 

K 
w 00 

KW 308 1 l'v B-308 

K 
w 27 

KW M51 9 l'v M51 

K 
w 31 

KW M53 6 l'v M53 

K 
w 

KW 322 14 l'v B-322 

K 
w 01 B-322 

KW Stills 5 l'v Stills 

K 
w 18 

KW 320 7 l'v B-320 

K 
w 02 

KW 320 5 l'v B-320 

K 
w 13 

KW 305 8 l'v B-305 

K 
w 15 

KW 319 8 l'v B-319 

K 
w 16 

KW 319 1 l'v B-319 

16 

KW 319 K 8 l'v B-319 

w 
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Approx. 

To Delivery Point/ Acceptance Point/ Valve 

Buildin Su(!(!lll Vi!lve Return V51lve Locatio 

Service g Number Number .!! Comments 

K 
w 29 

KW 350 5 l'v B-350 

K 
w 16 

KW 318 3 l'v B-318 

K 
w 22 

KW 325 0 l'v B-325 

K 
w 12 

KW 317 9 l'v B-317 

K 
w 34 

KW 317 5 l'v B-317 

K 
w 34 

KW 317 2 l'v B-317 

K 
w 17 

KW 317 2 l'v B-317 

K 
w 19 

KW 317 9 l'v B-317 

K 
w 23 

KW 317 1 l'v B-317 

K 
w 21 

KW 326 0 l'v B-326 

K 
w 28 

KW 326 2 l'v B-326 

24 
KW 349 K 6 l'v B-349 

w 
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Approx. 

To Delivery Point/ Acceptance Point/ Valve 

Build in ~Uill21ll Valve Return Valve Locatio 

~ g Number Number !! Comments 

349N 

KW w At Bldg Wall 

K 

w 27 

KW 333 6 II; B-333 

KW/FO 605 Fire Valve 54047 B-605 Cross-connect to Fire Main 

Drinking Water 

0 

w 21 

ow 38 4 E B-38 

0 

w 31 

ow 29 8 E B-29 

0 

w 18 

ow 12 3 E B-12 

0 

w 01 

ow 12 2 E B-12 

ow 12N At Bldg Wall No Shutoff Valve 

0 

w 21 

ow 26 8 E B-26 

0 

w 35 

OW 59 1 E B-59 

0 

w 05 

ow 42 9 E B-42 

0 

w 12 

ow 35 2 E B-35 

ow 30 0 B-30 

w 36 
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Approx. 

To Delivery Point/ Acceptance Point/ Valve 

Bulldln SU(!(!Ilf ~j!IV~ Return Vj!hre Loqtlo 

~ g Number ~ n Comments 

8 E 

D 

w 41 
ow 30 7 E B-30 

D 

w OS 
ow 28 2 E B-28 

D 

w 38 
ow 6 6 E B-6 

D 

w 17 
ow 6 5 E B-6 

D 

w 21 
ow 56 1 E B-56 

D 

w 03 
ow 8 9 E B-8 

D 

w 00 
ow 48 5 E B-48 Normally Closed 

D 

w 40 
ow E20/54 8 E E20 

D 

w 41 
ow 47 2 E B-47 

D 

w 18 
ow 53 5 E B-53 

Shutoff Valve DW-170-W near 

ow 119 At Bldg Wall B-101 B-101 

D 

w 12 
ow 148 5 v B-148 
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Approx. 

To Delivery Point/ Acceptance Point/ Valve 

Bull din Sygglll Valve Return Valve Locatlp 

Service g Number Number !! Comments 

0 

w 18 

ow 117 3 "' B-117 

0 

w 13 
ow 120 3 "' B-120 

0 

w 06 
ow 103 1 "' B-103 

ow 214 At Bldg Wall (CSH-side of Bridge) B-205 

ow 20SN At Valve • B-205 North Leg N. to B-205 

0 

w 11 
ow 301 6 l'v B-301 

0 

w 00 
ow 308 7 l'v B-308 

0 

w 18 
ow 320 8 l'v B-320 

0 

w 02 
ow 320 6 l'v B-320 

0 

w 15 
ow 319 7 l'v B-319 

0 

w 29 
ow 350 7 l'v B-350 

0 

w 13 
ow 305 9 l'v B-305 

0 

w 21 
ow 325 9 l'v B-325 

A-35 



12-1 0202-alg Doc 2670-7 Filed 12/21/12 Entered 12/21/12 10:19:05 Exhibit B-
Part 5 Pg 86 of 148 

Approx. 

To Delivery Point/ Acceptance Point/ Valve 

Buildin SU!Z!Zill ~all!e Return ~ahre Locatio 

Service g Number Number n Comments 

D 

w 17 
ow 315 1 I'll B-315 

D 

w 16 
ow 318 7 I'll B-318 

D 

w 11 

ow 313 8 I'll B-313 

D 

w 13 
ow 313 0 I'll B-313 

D 

w 12 
ow 317 8 I'll B-317 

D 

w 20 
ow 317 0 I'll B-317 

D 

w 23 
ow 317 2 I'll B-317 

D 

w 20 
ow 326 9 I'll B-326 

D 

w 28 
DW 326 1 I'll B-326 

D 

w 24 
DW 326 9 I'll B-326 

D 

w 24 
DW 349 7 I'll B-349 

D 

w 27 
DW 333 7 I'll B-333 
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To 

Bull din 

Service g 

ow 340 

Fire Protection Water 

Fire 

Water All 

Part 5 Pg 87 of 148 

Delivery Point/ Acceptance Point/ 

SU!;!!;!Ill Valv~: R~:turn Valve 

Number Number 

D 

w 35 

2 

All PIV and PiVA Valves near Building Walls 

*Valves to be identified and labeled 

A-37 

Approx. 

Valve 

l&m!2 
n 

B-340 

Exhibit B-

Comments 

PIV is Post Indicator Valves 
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SCHEDULED 

Exceptions for Purchase of Regulated Services 

Certain electricity currently supplied by RG&E for parking lots 

Certain electricity currently supplied by RG&E for traffic signals 

Potable water that is separately and directly supplied by Monroe County Water Authority or 
the City of Rochester to CUSTOMER and not delivered to a Delivery Point 
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SCHEDULEC 

Service Rate Calculations 

1. OVERVIEW. For the provision of the Services by SUPPLIER to CUSTOMER, 
CUSTOMER shall pay to SUPPLIER the amounts determined pursuant to Section 3 of this 
SCHEDULE C with respect to each Billing Month. On a quarterly basis, SUPPLIER will 
calculate the amount of cash available, if any, for distributions as Preferred Returns and 
Operating Dividends pursuant to Section 4 of this SCHEDULE C. 

2. DEFINITIONS. For purposes ofthis SCHEDULE C (and where referenced in the 
Agreement) the following terms shall have the meanings set forth below. If a defined term is 
not defined in this SCHEDULE C, it shall have the meaning given to it in the Agreement. 

"Allocation Percentage" means, with respect to each Participating Customer for each 
calendar quarter, the percentage obtained by dividing (i) the total payments received from such 
Participating Customer under such Participating Customer's Conforming Contract excluding 
those payments made pursuant to Sections 4.1, 6.1 and 8.4 of such Conforming Contract (or 
provisions corresponding thereto, as applicable) for the Billing Months included in such 
calendar quarter, by (ii) the total payments received from all Participating Customers for the 
Billing Months excluding those payments subject to Sections 4.1, 6.1 and 8.4 of such 
Participating Customers' Conforming Contracts (or provisions corresponding thereto, as 
applicable) for the Billing Months included in such calendar quarter. 

"Annual Calculation Worksheet" means, with respect to any calendar year, the tab in the 
Spreadsheet titled "Annual Calculation Worksheet", as populated pursuant to Section 3.1 of 
this SCHEDULE C with respect to such calendar year. 

"Arrears Balances" means the sum of: (i) any Preferred Return Shortfall from a prior 
calendar quarter to the extent not previously paid pursuant to Section 4.8, and (ii) any 
payments made by SUPPLIER Owners or affiliated companies to cover any shortfall in 
operating costs and/or debt service obligations during periods prior to the current calendar 
quarter to the extent not previously reimbursed by SUPPLIER or paid pursuant to Section 4.8, 
together with interest on the amounts described in clauses (i) and (ii) outstanding from time to 
time at a rate of seven percent (7%) per year. If any payments described in clause (ii) of this 
definition have not been reimbursed or paid within six ( 6) months after the date on which such 
payments were made, SUPPLIER may, at SUPPLIER's sole discretion, at any time thereafter 
elect to treat such payments and any interest accrued thereon as a capital investment (which 
shall thereafter constitute a Compliance Investment or Non-Compliance Investment, as 
applicable) as of the date of such election, in which case such amount shall then cease to be an 
Arrears Balance. 

"Base Amount" has, with respect to CUSTOMER, the meaning given to that term in Section 
3.3 of this SCHEDULE C and means, with respect to each other Participating Customer, the 
amount characterized as the "Base Amount" in the Conforming Contract to which such 
Participating Customer is a party. 

"Billing Demand" means, for each EBPUST Customer with respect to each Peak Demand 
Based Service, for any calendar year after 2014, the sum of (i) the peak one-hour supply of 

C-1 
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such Peak Demand Based Service to all of such EBPUST Customer's delivery points with 
Continuous Meters, plus (ii) the Delivery Point Peak Demand for all of such EBPUST 
Customer's delivery points without Continuous Meters, plus (iii) the total Delivery Point Delta 
Capacity with respect to all of such EBPUST Customer's delivery points. This will remain 
constant over a given calendar year unless CUSTOMER exercises its right as described in 
Section 4.1.2 of the Agreement to reduce its Contract Demand permanently, in which case 
CUSTOMER's Billing Demand will be reduced in the Billing Month following the time such 
exercise occurs. 

"Billing Month Worksheet" means, with respect to any Billing Month, the tab in the 
Spreadsheet titled "Billing Month Worksheet", as populated pursuant to Section 3.2 of this 
SCHEDULE C with respect to such Billing Month, where the tab in such Spreadsheet titled 
"Annual Calculation Worksheet", has also been populated pursuant to Section 3.1 of this 
SCHEDULE C with respect to the calendar year in which such Billing Month occurs. 

"Compliance Capital Investment" means any investment in the Facilities by SUPPLIER for 
the purpose of complying with present or future governmental requirements, improving safety 
or improving reliability and that is not a Non-Compliance Investment. 

"Compliance Investments" means Compliance Capital Investments and the contributions 
made by SUPPLIER Owners to (i) provide funding of working capital; (ii) fund any 
investments or escrow amounts required by government agencies; and (iii) provide initial 
funding for any debt service reserves or maintenance reserves required by and funded from 
proceeds of Facility Loans. Compliance Investments expressly exclude Non-Compliance 
Investments. 

"Debt Service Payments" means, with respect to any calendar year, the total interest and 
principal, plus any fees and/or penalties, paid by SUPPLIER on any Facility Loans during such 
calendar year, including payments funded with releases from any debt service reserve accounts 
and including amounts distributed to another person for the purpose of making such payments. 

"Debt Service Reserve Payments/Releases" means, with respect to any calendar quarter, any 
increase or decrease during such calendar quarter in the balance of any debt reserve account 
reasonably required to be established and maintained by any Facility Loans, including any 
payments made during such calendar quarter to fund any prior shortfalls in such debt service 
reserve accounts and any cash released from debt service reserve accounts. 

"Delivery Point Delta Capacity" means the amount, if any, by which Contract Demand 
exceeds Delivery Point Peak Demand for a specific delivery point. 

"Facilities" means those capital assets purchased by SUPPLIER pursuant to the Asset 
Purchase Agreement plus any subsequent modifications, expansions or improvements thereto. 

"Facility Loans" means any loans (i) that are (a) debt obligations of SUPPLIER, and (b) are 
secured by SUPPLIER's assets used in whole or in part to provide Services to EBPUST 
Customers and/or cash flows from EBPUST Customers, and (ii) the proceeds of which are 
used solely for the capital improvements to the Facilities and associated transaction costs, 
funding of reserves and required escrow accounts, maintenance ofthe Facilities, working 
capital and/or to reduce Net Equity PP&E. 
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"Inflation Index Amount" with respect to any calendar year means the amount obtained from 
the following formula: 

where: 

[0.35 * (PPI I 179.9)] + [0.65 * (CPI I 248.494)]- {1.01 {Y-
2012

)) + 1 

y the year for which the Inflation Index Amount is being calculated 

PPI = the Producer Price Index-Commodities, not seasonally adjusted, finished 
goods less food and energy, 1982 = 100, Series ID#WPUSOP3500, as 
reported by the United States Department of Labor, Bureau of Labor 
Statistics, as replaced or revised in accordance with Section 5.3 of this 
SCHEDULE C, published in December of the calendar year prior to 
calendar year y (which will contain data for the month of November of such 
prior calendar year) 

CPI = the Consumer Price Index for all Urban Consumers (CPI-U), not seasonally 
adjusted, Northeast urban, all items less food and energy, 1982-1984=100, 
Series ID #CUUR0100SAOL1E, as reported by the United States Department 
of Labor, Bureau of Labor Statistics, as replaced or revised in accordance 
with Section 5.3 of this SCHEDULE C, published in December of the 
calendar year prior to calendar year y (which will contain data for the month 
of November of such prior calendar year) 

"Liquidated Damages Shortfall" has the meaning given to that term in Section 3.6 of this 
SCHEDULE C. 

"Maintenance Reserve Payments/Releases" means, with respect to any calendar quarter, any 
increase or decrease during such calendar quarter in the balance of any maintenance reserve 
account reasonably required to be established and maintained by any Facility Loans, including 
any payments made during such calendar quarter to fund any prior shortfalls in such 
maintenance reserve accounts and any cash released from such maintenance reserve accounts. 

"Major Utility Service" means steam, chilled water and electrical service, each taken as a 
whole, inclusive of all pressures (steam), temperatures (chilled water) and voltages (electrical 
service) as appropriate. 

"MMBtus" means millions ofBritish thermal units. Where used to describe a quantity of fuel, 
this is on a lower heating value (LHV) basis (as applicable) unless otherwise noted. 

"Net Compliance PP&E" means, for any calendar quarter, the difference between (i) the sum 
of the Un-depreciated Amount of all Compliance Investments made prior to such calendar 
quarter, minus (ii) the cumulative proceeds, if any, received by SUPPLIER and distributed to 
SUPPLIER Owners from the sale of Facilities acquired with Compliance Investments, but only 
to the extent that the proceeds from such sale have not been recognized as Revenue. 
"Net Equity PP&E" means, for any calendar quarter, (i) the sum of(a) the Total Depreciable 
Capital, and (b) the weighted average during such calendar quarter of all cash contributed by 
SUPPLIER Owners from the Effective Time forward to fund working capital, maintenance or 
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debt service reserves, vendor deposits or escrow accounts, minus (ii) the weighted average 
during such calendar quarter of all Facility Loans outstanding during such quarter, minus 
(iii) the weighted average during such calendar quarter of all distributions by SUPPLIER to 
SUPPLIER Owners from the Effective Time forward other than pursuant to Sections 4.2 
through 4.12 inclusive or payments representing a reimbursement of any payments described in 
clause (ii) of the definition of Arrears Balances. 

"Non-Compliance Investment" means any investment in the Facilities by SUPPLIER 
projected to have, at the time of the commitment to make such investment, an inherent 
economic return to SUPPLIER, without regard to any economic return that would be generated 
if such investment were treated as a Compliance Investment. 

"Operating Cost" means, with respect to any calendar quarter, (i) all cash expenses 
reasonably incurred by SUPPLIER in the course of operating the Facilities including (a) fuel 
expenses, (b) other non-fuel consumable expenses, (c) operations labor expenses, (d) insurance 
expenses, (e) property and gross receipts taxes, (f) a management fee payable to RED pursuant 
to Section 5.3 of the Agreement, and {g) expenses associated with any third party professional 
services reasonably required for SUPPLIER to fulfill its legal and contractual obligations to its 
customers, investors, and Governmental Authorities, and (ii) any liquidated damages credits 
given by SUPPLIER to any Participating Customer with respect to Billing Months during such 
calendar quarter. 

"Overhead Charge" has the meaning given to that term in Section 3.4 of this SCHEDULE 
c. 

"Overhead Percent" means 0%. 

"Peak Demand Based Services" means services including each type of steam service, 
electricity, each type ofbrine service and chilled water. 

"Preferred Return" means, with respect to any calendar quarter, one-twenty-fourth (1124th) of 
the Net Equity PP&E for such calendar quarter. 

"Preferred Return Shortfall" means, with respect to any calendar quarter, the amount, if any, 
by which the cash remaining after collections and payments provided for under Sections 4.1 
through 4.6 inclusive of this SCHEDULE Cis less than the Preferred Return for such calendar 
quarter. 

"Revenues" means, with respect to any calendar quarter, the sum of (i) all cash received by 
SUPPLIER during such calendar quarter from {a) Participating Customers, (b) EBPUST 
Customers who are not Participating Customers, and (c) other third parties in connection with 
the sale of services or environmental attributes by SUPPLIER, plus (ii) all proceeds received 
by SUPPLIER during such calendar quarter in connection with the sale of any assets to the 
extent that such proceeds have not been (a) reinvested in the Facilities, (b) used to repay 
Facility Loans, (c) used to satisfy a senior lien that results in a reduction ofNet Equity PP&E 
or (d) distributed to SUPPLIER Owners. 
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"Spreadsheet" means the Microsoft Excel spreadsheet named "USA utility service charges 
workbook ll-28-12.xlsx" that includes a tab titled "Annual Calculation Worksheet" and a tab 
titled "Billing Month Worksheet" in the form saved on the disk attached to this Agreement. 

"SUPPLIER Owners" means the holders of the membership interests or other equity interests 
in SUPPLIER. 

"Total Depreciable Capital" means, for any calendar quarter, the sum of (i) the Un
depreciated Amount of the total payment made by SUPPLIER to CUSTOMER pursuant to the 
Asset Purchase Agreement allocated to Purchased Assets (as defined in the Asset Purchase 
Agreement) that are depreciable under United States generally accepted accounting principles, 
and (ii) the weighted average balance of the Un-depreciated Amounts of all Compliance 
Capital Investments and Non-Compliance Investments made by SUPPLIER (determined by 
dividing the sum ofthe Un-depreciated Amounts of Compliance Capital Investments and Non
Compliance Investments as of the beginning and the end of such calendar quarter by two (2)). 

"Un-depreciated Amount" means, at any time, the portion of a Compliance Capital 
Investment or Non-Compliance Investment that has not then been depreciated. Compliance 
Capital Investments and Non-Compliance Investments shall be depreciated on a quarterly, 
straight line basis over sixty (60) quarters, with the depreciation for the calendar quarter in 
which the Compliance Capital Investment or Non-Compliance Investment is made being pro 
rated based on the date the investment is made. 

"Unit" means, with respect to each Service, the unit of measurement set forth in column B of 
the Annual Calculation Worksheet of the Spreadsheet with respect to such Service. 

3. DETERMINATION OF PRICE PAYABLE FOR SERVICES. The Base Amount payable 
by CUSTOMER to SUPPLIER for Services shall be determined as follows: 

3.1 Creation of Annual Calculation Worksheet. With respect to each calendar year, the 
Spreadsheet shall be populated as follows to create an Annual Calculation Worksheet for 
such calendar year: 

{i) Determination of Projected Volumes. Prior to the commencement of each 
calendar year, SUPPLIER will survey all EBPUST Customers to estimate expected 
consumption by such EBPUST Customers of each Service during such calendar 
year. The results ofthis survey, adjusted by SUPPLIER to reflect the best judgment 
of SUPPLIER acting in good faith, ofvolumes of each Service to be provided to 
EBPUST Customers during such calendar year and specified in Units, will be input 
into the row (between rows 4 and 20, inclusive) corresponding to such Service in 
column D of the Annual Calculation Worksheet. 

{ii) Determination of Billing Demand. For calendar years 2013 and 2014, input zero 
(0) in cells B57, B61, B65, B69, B73, B77, B81 and B85. 1 Prior to commencement 

Explanatory Note: Placing zeros in the relevant cells for calendar years 2013 and 2014 will cause the Billing Month 

Worksheet to allocate aggregate fixed charges on the basis of the estimated consumption input into column D ofthe 
Annual Calculation Worksheet instead of on the basis of Billing Demand. 
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of each calendar year after 2014, SUPPLIER will determine, for each Peak Demand 
Based Service, the aggregate Billing Demand with respect to such Peak Demand 
Based Service for all EBPUST Customers and the Billing Demand with respect to 
such Peak Demand Based Service for CUSTOMER and such amounts will be input 
into cells B56 and B57 (LP steam), B60 and B61 (70 steam), B64 and B65 (140 
steam), B68 and B69 (260 steam), B72 and B73 (electricity), B76 and B77 (chilled 
water), B80 and B81 (9°F brine), and B84 and B85 (-95°F brine), respectively. 
These amounts will be updated during the calendar year for calendar years after 
2014 if the Billing Demand of CUSTOMER changes during such calendar year. 

(iii) Inflation Index Amount. The Inflation Index Amount for such calendar year will 
be input into cell B35 ofthe Annual Calculation Worksheet. 

(iv) Customer Type: The "Customer Type" should be input as "Kodak" in cell B50 of 
the Annual Calculation Worksheet. 

(v) Fixed Grid Connection Cost: The grid connection cost that SUPPLIER will be 
charged by its electricity supplier will be input into cell B41 of the Annual 
Calculation Worksheet. 

(vi) Real Estate Tax Amount: The real estate tax assessed on the Transferred Land (as 
defined in the Asset Purchase Agreement) or allocated to the Permanent Easement 
Area, Buildings or Building Use Easement Area (as such terms are defined in the 
Asset Purchase Agreement) during the immediately preceding calendar year should 
be input in cell B52 ofthe Annual Calculation Worksheet. 

(vii) Severance Cost Amount: The following costs associated with severance payments, 
if any, to SUPPLIER employees who were employed by Eastman Kodak Company 
immediately prior to the Effective Time and were then terminated for other than 
cause by SUPPLIER within the first twelve (12) months after the Effective Time: 
(a) $0 for the first four such employees so terminated and (b) 50% of the associated 
severance costs for each additional such employee so terminated. The costs so 
incurred from the Effective Time through December 31, 2013 should be entered 
into cell B54 of the Annual Calculation Worksheet for calendar year 2014, and the 
costs so incurred from January 1, 2014 through the first anniversary of the Effective 
Time should be entered into cell B54 of the Annual Calculation Worksheet for 
calendar year 2015. For clarity, no severance cost incurred after the first 
anniversary of the Effective Date will be entered into the Annual Calculation 
Worksheet for calendar year 20 15 and $0 shall be entered into cell B54 of the 
Annual Calculation Worksheet for all calendar years starting with calendar year 
2016. 

3.2 Creation of Billing Month Worksheet. With respect to each Billing Month, the Billing 
Month Worksheet and Annual Calculation Worksheet shall be populated as follows: 

(i) Aggregate Actual Volumes for all EBPUST Customers. The aggregate actual 
volume for each Service provided by SUPPLIER to all EBPUST Customers during 
the Billing Month as specified in Units will be input into the row (between rows 4 
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and 20, inclusive) corresponding to such Service in column C of the Billing Month 
Worksheet. 

(ii) Actual CUSTOMER Volumes. The actual volume for each Service provided by 
SUPPLIER to CUSTOMER during the Billing Month as specified in Units will be 
input into the row (between rows 4 and 20, inclusive) corresponding to such Service 
in column D of the Billing Month Worksheet. 

(iii) Natural Gas Cost. The actual, delivered price stated in dollars per MMBtu of all 
natural gas purchased by SUPPLIER during the calendar month that ends during 
such Billing Month will be input into cell B26 of the Billing Month Worksheet. 

(iv) Total Fuel Cost. The actual, delivered price stated in dollars of all fuel purchased 
by SUPPLIER during the calendar month that ends during such Billing Month will 
be input into cell B28 of the Billing Month Worksheet. 

(v) Total Fuel Purchased. The total MMBtus of fuel purchased by SUPPLIER during 
the calendar month that ends during such Billing Month will be input into cell B29 
ofthe Billing Month Worksheet. 

(vi) Purchased Electricity Rate. The average rate per MWh at which SUPPLIER was 
charged by its electricity suppliers for capacity and delivery charges during the 
calendar month that ends during such Billing Month will be input into cell B43 of 
the Billing Month Worksheet. 

(vii) Potable Water Rate. The rate at which SUPPLIER was charged for potable water 
by Monroe County Water Authority or its successor water distribution company for 
provision and delivery of water on the invoice issued by Monroe County Water 
Authority or its successor during such Billing Month will be input into cell B32 of 
the Billing Month Worksheet. 

(viii) Net Compliance PP&E. The Net Compliance PP&E for the calendar quarter in 
which the Billing Month occurs will be input into cell B37 of the Annual 
Calculation Worksheet. 

3.3 Base Amount for Services. The base amount payable by CUSTOMER to SUPPLIER 
for each Service for a Billing Month (for all Services in the aggregate, the "Base 
Amount") shall be the amount contained in the row (between rows 4 and 20, inclusive) 
corresponding to such Service in column L of the Billing Month Worksheet for such 
Billing Month after the relevant Annual Calculation Worksheet and such Billing Month 
Worksheet have been populated in accordance with Sections 3.1 and 3.2 of this 
SCHEDULE C. 

3.4 Billed Amount. The monthly bill submitted to CUSTOMER will show (a) the Base 
Amount itemized by Services delivered, (b) an overhead charge, equal to the Base 
Amount multiplied by the Overhead Percent (the "Overhead Charge"), (c) any 
additional charges pursuant to Sections 4.1, 6.1 and 8.4 of the Agreement, (d) any 
positive or negative adjustments pursuant to Section 7.6 ofthe Agreement, and (e) any 
credits due to CUSTOMER pursuant to Section 3.6 or 4.9 of this SCHEDULE C. 

3.5 Fire Protection Water. In the event of a fire, accidental discharge, or other emergency, 
or any sprinkler test performed by CUSTOMER, CUSTOMER's insurer or other third
party on CUSTOMER's behalf(each, an "Emergency Use") in which more than a de 
minimis amount of water not captured by a Meter ("Fire Protection Water") is used by 
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CUSTOMER, CUSTOMER shall pay for CUSTOMER's usage ofFire Protection Water 
in connection with the Emergency Use (this payment is in addition to amounts payable 
for fire access as determined pursuant to Sections 3.1 through 3.3 of this SCHEDULE 
C). SUPPLIER shall bill CUSTOMER for Fire Protection Water based on the estimated 
consumption in thousand gallons (Kgal) of Fire Protection Water at an amount equal to 
cell B50 ofthe Billing Month Worksheet for the Billing Month in which such Emergency 
Use occurs after the relevant Annual Calculation Worksheet and such Billing Month 
Worksheet have been populated in accordance with Sections 3.1 and 3.2 ofthis 
SCHEDULE C. CUSTOMER shall have the right, at CUSTOMER's expense, to verify 
the charges and calculations set forth in each invoice relating to Fire Protection Water. 
SUPPLIER shall provide CUSTOMER, upon request, copies of information in 
SUPPLIER's possession relating to the measurement of CUSTOMER's consumption of 
Fire Protection Water and SUPPLIER's computation of charges with respect thereto. 

3.6 Liquidated Damages Credit. The parties hereby agree that if a Shortfall, other than an 
Excused Shortfall, occurs with respect to a Major Utility Service (a "Liquidated 
Damages Shortfall"), SUPPLIER will provide liquidated damages to CUSTOMER in 
the form of a billing credit, on the invoice for the Billing Month in which such Liquidated 
Damages Shortfall occurs, in an amount equal to One Thousand Dollars ($1 ,000) per 
affected Delivery Point for every six (6) hours that such Liquidated Damages Shortfall 
exists. For clarity, a Liquidated Damages Shortfall must last for at least six (6) hours 
before SUPPLIER is obligated to provide any liquidated damages credit and must last for 
at least an additional six (6) hours before the next One Thousand Dollars ($1,000) credit 
will be provided. Furthermore, SUPPLIER shall only be obligated to provide a single 
One Thousand Dollars ($1,000) liquidated damages credit per affected Delivery Point per 
six (6)-hour period when multiple Major Utility Services are experiencing a concurrent 
Liquidated Damages Shortfall. The liquidated damage credits provided pursuant to this 
Section 3.5 shall be CUSTOMER's sole and exclusive remedy for a Shortfall with 
respect to a Major Utility Service; provided, nothing in this Section 3.5 shall impair any 
remedy CUSTOMER may have with respect to such a Shortfall under Article XI or any 
other agreement between CUSTOMER and SUPPLIER. 

4. QUARTERLY CASH FLOW SHARING PAYMENT. All Participating Customers will 
participate in a cash flow sharing structure that aligns the interest of Participating Customers 
and SUPPLIER to minimize the total cost ofthe Services. Such participation will be 
determined via a ''waterfall" formulation, with each sequential payment made only to the 
extent that cash is available after repayment of all prior (senior) payments, and will be payable 
in the form of a quarterly billing credit. The priority of distributions in the waterfall is as 
follows: 

4.1 First, SUPPLIER will collect all Revenues; 

4.2 Second, SUPPLIER will pay all Operating Costs; 

4.3 Third, SUPPLIER will pay Debt Service Payments; 

4.4 Fourth, SUPPLIER will deposit or receive Debt Service Reserve Payments/Releases; 

4.5 Fifth, SUPPLIER will deposit or receive Maintenance Reserve Payments/Releases; 
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4.6 Sixth, SUPPLIER will, in its reasonable discretion, determine how much cash should be 
on hand to cover near term working capital needs, and then either (i) obtain additional 
contributions from SUPPLIER Owners to cover any projected shortfall or distribute to 
SUPPLIER Owners any excess cash from reducing the working capital requirement, in 
which case the Net Equity PP&E will be increased or decreased, respectively; provided, 
SUPPLIER may not make distributions to SUPPLIER Owners that would reduce Net 
Equity PP&E below zero, or (ii) retain needed extra cash from operating cash flow or 
release extra cash from reduced working capital needs into this waterfall, in which case 
the Net Equity PP&E will not be changed; 

4.7 Seventh, SUPPLIER will distribute the Preferred Return to SUPPLIER Owners; 

4.8 Eighth, SUPPLIER will pay any outstanding Arrears Balances; 

4.9 Ninth, SUPPLIER will provide an aggregate Operating Dividend in the form ofbilling 
credits to all Participating Customers equal to fifty percent (50%) of any cash remaining 
after the actions contemplated by Sections 4.1 through 4.8 inclusive have been 
completed, which amount shall be credited pro rata to the Participating Customers in 
accordance with their respective Allocation Percentages for the calendar quarter to which 
such Operating Dividend relates; and 

4.10 Any cash remaining after the actions contemplated by Sections 4.1 through 4.9 inclusive 
have been completed (after reducing such cash amount by billing credits to be given by 
SUPPLIER pursuant to Section 4.9 and corresponding provisions ofthe Conforming 
Contracts) shall be distributed to SUPPLIER Owners. 

4.11 The amount of any billing credit to which CUSTOMER is entitled pursuant to Section 
4.9 of this SCHEDULE C shall be determined no later than fifteen (15) days 
immediately following the calendar quarter to which it relates. 

4.12 Any billing credit pursuant to Section 4.9 of this SCHEDULE C shall be applied to the 
invoice for the Billing Month immediately following the calendar quarter to which such 
billing credit relates and, if such billing credit exceeds the amount otherwise includable in 
such invoice, the invoice(s) for the next successive Billing Month(s) until such billing 
credit has been fully utilized. 

5. Miscellaneous Calculations. For purposes of implementing the provisions ofthis 
SCHEDULEC: 

5.1 The number of Units of wastewater treatment and sewer provided to CUSTOMER during 
any Billing Month shall be deemed to be the number of Units of process water provided 
to CUSTOMER during such Billing Month. For any calendar year, the number of Units 
of wastewater treatment and sewer projected to be provided to all EBPUST Customers 
during such calendar year shall be deemed to be the number of Units of process water 
projected to be provided to all EBPUST Customers during such calendar year. 

5.2 A Billing Month that straddles two calendar quarters shall be deemed to occur in the 
calendar quarter in which the majority of the days comprising such Billing Month fall. 

C-9 



12-10202-alg Doc 2670-7 Filed 12/21/12 Entered 12/21/12 10:19:05 Exhibit B
Part 5 Pg 98 of 148 

5.3 If the PPI or CPI (as defined in the definition oflnflation Index Amount) at any time 
becomes unavailable, whether as a result of such index no longer being published or the 
material alteration of the basis for calculating such index, then the Parties shall negotiate 
in good faith to agree upon a substitute index or indices which most closely approximate 
the unavailable index. 

6. Other Matters 

6.1 None of the financial terms used in this document shall be assumed to have meanings 
consistent with generally accepted accounting principles or other national or international 
accounting standards except as provided in the definition of Total Depreciable Capital. 

6.2 Any cash expended by SUPPLIER in providing Services to EBPUST Customers shall be 
treated as an expense or a capital investment, but in no case may any expenditure be 
treated as both an expense and a capital investment. If treated as an expense, those 
charges will be recovered by SUPPLIER as an operating expense during the period 
incurred to the extent cash is available for reimbursement or during later periods, plus 
interest earned pursuant to the definition of Arrears Balances if applicable. Iftreated as a 
capital investment, those charges will constitute a Compliance Investment or Non
Compliance Investment, as applicable, and be recovered through an increase in the 
Preferred Return. 

6.3 SUPPLIER shall not incur, guarantee or encumber the Facilities or its cash flows to 
secure any debt other than Facility Loans, and shall not incur, guarantee or encumber the 
Facilities or its cash flows to secure any Facility Loans to the extent such Facility Loans 
would reduce the Net Equity PP&E below zero. SUPPLIER agrees to cause any reserves 
maintained by it to be invested as required by the loan documents requiring such reserves 
or, if the loan documents do not contain any such requirements, SUPPLIER agrees to 
maintain such reserves only in United States government obligations or investment grade 
securities. 

6.4 No capital investment shall constitute a Compliance Investment or Non-Compliance 
Investment except to the extent it is funded with contributions from SUPPLIER Owners, 
proceeds from the sale of assets or proceeds ofFacility Loans 
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SCHEDULED 

Specifications for Delivery of Regulated Services 

Each Delivery Point is the responsibility of one CUSTOMER, and the metered or estimated Service 
passing through that Delivery Point shall be the responsibility of that CUSTOMER. The SUPPLIER 
will work with CUSTOMER to prepare all of the data described in this SCHEDULED for all 
CUSTOMER Delivery Points that provide Regulated Services in the form of the following table 
referencing the specification for the relevant Service in Sections 2 to 9 below and such other 
information as may be required regarding that Delivery Point. Peak Demand services, as defined in 
Schedule C, require a Contract Demand entry, while other services do not require a Contract 
Demand entry. For calendar years 2013 and 2014, Contract Demand shall be the amount set forth in 
the table below or as mutually agreed by SUPPLIER and CUSTOMER. For calendar years after 
2014, Contract Demand shall be determined in accordance with the Agreement. 

Delivery Regulated Specifications Contract Units Type 
Point Service Demand metering 

(B)= Binding (Continuous, 
Specification monthly 

(N)=Nominal read, 

Specification estimated) 

1. Sections 2 through 9 of this SCHEDULED describe the specifications for the relevant 
Services. Specifications designated with a "(B)" are Binding Specifications. Specifications 
designated with an "(N)" are Nominal Specifications. Service will be provided by SUPPLIER in a 
manner appropriate to CUSTOMER's needs subject to such specifications and subject to other 
provisions of this Agreement. 

2. Electric Service. Electric service will be provided to the Premises at the electric 
Delivery Points at a nominal 480 volt, three phase alternating current, approximately 60 Hz, with 
a voltage range of minimum of 440 volts and a maximum of 484 volts, or such other voltage or 
other conditions as mutually agreed by SUPPLIER and CUSTOMER. 

Additionally, electric service will be provided to specific Delivery Points within EBP at a 
nominal2300 volt, three phase alternating current, approximately 60Hz, with a voltage 
range of minimum of(__) volts and a maximum of(__) volts, or such other voltage or 
other conditions as mutually agreed by SUPPLIER and CUSTOMER. 

D-1 



12-10202-alg Doc 2670-7 Filed 12/21/12 Entered 12/21/12 10:19:05 Exhibit B
Part 5 Pg 100 of 148 

2.1 Electric Power Factor. Whenever CUSTOMER's Equipment is so operated that the 

electrical power factor of any load center serving the Premises is less than [85%], 

CUSTOMER shall remedy that inefficient condition in a manner reasonably 
acceptable to SUPPLIER by, at CUSTOMER's option, either: 

(a) Installing and maintaining at its own expense on CUSTOMER's side of the 
Delivery Point power factor corrective equipment reasonably acceptable to 

SUPPLIER to remedy the condition; or 

(b) Paying to SUPPLIER the actual reasonable cost incurred by SUPPLIER of 
any power factor corrective equipment installed by SUPPLIER on its side of 
the Delivery Point to effect such correction. 

3. Low Pressure Steam Service. SUPPLIER will provide continuous service to the steam 

Delivery Point at a nominal gauge pressure of five pounds per square inch (5 psig) with a 

pressure range of a minimum of 3 psig and a maximum of 15 psig or such alternate supply as 
mutually agreed between CUSTOMER and SUPPLIER. 

4. 70 # Steam Service. SUPPLIER will provide continuous service to the steam Delivery 
Point at a nominal gauge pressure of seventy pounds per square inch (70 psi g) with a pressure 

range of a minimum of 50 psig and a maximum of90 psig or such alternate supply as mutually 
agreed between CUSTOMER and SUPPLIER. 

5. 135# Steam Service. SUPPLIER will provide continuous service to the steam Delivery 

Point at a nominal gauge pressure of one hundred thirty five pounds per square inch (135 psig) 

with a pressure range of a minimum of 125 psig and a maximum of 150 psig or such alternate 
supply as mutually agreed between CUSTOMER and SUPPLIER. 

6. 140# Steam Service. SUPPLIER will provide continuous service to the steam Delivery 
Point at a nominal gauge pressure of one hundred forty pounds per square inch ( 140 psig) with a 
pressure range of a minimum of 130 psig and a maximum of 200 psig or such alternate supply as 
mutually agreed between CUSTOMER and SUPPLIER. 

7. 260# Steam Service. SUPPLIER will provide continuous service to the steam Delivery 
Point at a nominal gauge pressure of two hundred sixty pounds per square inch (260 psig) with a 

pressure range of a minimum of 250 psig and a maximum of 300 psig in EBP-E and EBP-W, and 

a nominal gauge pressure of three hundred pounds per square inch (300 psig) with a pressure 
range of a minimum 250 psig and a maximum of340 psig in EBP-X, EBP-M and EBP-S, or 
such alternate supply as mutually agreed between CUSTOMER and SUPPLIER. 

8. Potable Water Service. SUPPLIER will provide continuous service to the potable water 
Delivery Points at a minimum gauge pressure of fifty pounds per square inch (50 psig) and a 

maximum gauge pressure of one hundred twenty-five pounds per square inch (125 psig). 

9. Natural Gas Service. SUPPLIER will provide continuous service to the natural gas 
Delivery Point at a nominal gauge pressure of _pounds per square inch l_psig). 

D-2 



12-10202-alg Doc 2670-7 Filed 12/21/12 Entered 12/21/12 10:19:05 Exhibit B
Part 5 Pg 101 of 148 

SCHEDULER 

Exceptions for Purchase of Unregulated Services 

Chilled Water for Building 308 

Chilled Water in Building 320 

Chilled Water in Building 337 and Building 339 

E-1 
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SCHEDULEF 

Specifications for Delivery of Unregulated Services 

Each Delivery Point is the responsibility of one CUSTOMER, and the metered or estimated Service 
passing through that Delivery Point shall be the responsibility ofthat CUSTOMER. The SUPPLIER 
will work with the CUSTOMER to prepare all ofthe data described in this SCHEDULE F for all 

CUSTOMER Delivery Points that provide Unregulated Services in the form ofthe following table, 
referencing the specification for the relevant Service in Sections 2 through 14 below and such other 
information as may be required regarding that Delivery Point. Peak Demand services, as defined in 
Schedule C, require a Contract Demand entry, while other services do not require a Contract 
Demand entry. For calendar years 2013 and 2014, Contract Demand shall be the amount set forth in 
the table below or as mutually agreed by SUPPLIER and CUSTOMER. For calendar years after 
2014, Contract Demand shall be determined in accordance with the Agreement. 

Delivery Unregulated Specifications Contract Units Type 

Point Service Demand metering 
(B)=Binding (Continuous, 
Specification monthly 

(N)=Nominal read, 

Specification estimated) 

1. All items listed in Sections 2 through 14 ofthis SCHEDULE F describe the specifications for the 
relevant Services. Specifications designated with a "(B)" are Binding Specifications. Specifications 
designated with an "(N)" are Nominal Specifications. Service will be provided by SUPPLIER in a 
manner appropriate to CUSTOMER's needs subject to such specifications and subject to other 
provisions of this Agreement. 

2. EBP-E 40 Degree Chilled Water Service. SUPPLIER will provide a nominal supply temperature 
of 40° continuous service with a temperature range of a minimum of 39°F and a maximum of 42°F 
to the chilled water Delivery Point at a nominal gauge pressure of95 psig during the months of June, 
July, August and September and 80 psig during the months of December, January, February and 
March. (This data is relevant with the EBP-E 40 degree chilled water system only. These parameters 
vary depending on the system, location and elevation). 
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3. EBP-E 37S Degree Chilled Water Service. SUPPLIER will provide a nominal supply temperature 

of_0 continuous service with a temperature range of a minimum of_ °F and a maximum of_°F 

to the chilled water Delivery Point at a nominal gauge pressure of_ psig during the months of June, 

July, August and September and_ psig during the months of December, January, February and 
March. 

4. EBP-W 45 Degree Chilled Water Service. SUPPLIER will provide a nominal supply temperature 
of 45° continuous service with a temperature range of a minimum of_°F and a maximum of_ °F 
to the chilled water Delivery Point at a nominal gauge pressure of_ psig during the months of June, 

July, August and September and_ psig during the months of December, January, February and 
March. 

5. B-205 45 Degree Chilled Water Service. SUPPLIER will provide a nominal supply temperature of 

45° continuous service with a temperature range of a minimum of_°F and a maximum of_°F to 

the chilled water Delivery Point at a nominal gauge pressure of_ psig during the months of June, 
July, August and September and_ psig during the months of December, January, February and 
March. 

6. EBP-M 40 Degree Chilled Water Service. SUPPLIER will provide a nominal supply temperature 

of 40° continuous service with a temperature range of a minimum of 39°F and a maximum of 42°F 

to the chilled water Delivery Point at a nominal gauge pressure of_ psig during the months of June, 
July, August and September and_ psig during the months ofDecember, January, February and 
March. 

7. EBP-S 43 Degree Chilled Water Service. SUPPLIER will provide a nominal supply temperature 
of 43° continuous service with a temperature range of a minimum of_°F and a maximum of_°F 

to the chilled water Delivery Point at a nominal gauge pressure of_ psig during the months of June, 
July, August and September and_ psig during the months of December, January, February and 
March. 

8. EBP-E 9 Degree Brine Service. SUPPLIER will provide a nominal supply temperature of9° 

continuous service with a temperature range of a minimum of_ °F and a maximum of_ °F to the 9 
Degree Brine Delivery Point at a nominal gauge pressure of_ psig. 

9. EBP-E -95 Degree Brine Service. SUPPLIER will provide a nominal supply temperature of -95° 

continuous service with a temperature range of a minimum of_°F and a maximum of_ °F to the 
EBP-E -95 Degree Brine Delivery Point at a nominal gauge pressure of_ psig. 

10. Compressed Air Service: SUPPLIER will provide continuous service to the compressed air 
Delivery Point at a nominal gauge pressure of seventy-five pounds per square inch 75 psig with 

pressure range of a minimum 60 psig and a maximum of 90 psig and with a maximum dew point of 

55°F. 

11. Nitrogen Service. SUPPLIER will provide continuous Nitrogen Service to the nitrogen Delivery 
Point at a nominal gauge pressure of seventy-five pounds per square inch (75 psig) with a pressure 
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range of a minimum sixty pounds per square inch ( 60 psi g) and a maximum of one hundred pounds 
per square inch (100 psig) with a maximum dew point of -lOOoF, 

12. Industrial Water Service. SUPPLIER will provide continuous service to the Industrial Water 
Delivery Points at a minimum gauge pressure of sixty pounds per square inch (60 psig) and a 
maximum gauge pressure of 100 psig. 

13. High-Purity Water Service. SUPPLIER will provide continuous service to the High-Purity Water 
Delivery Points at a minimum gauge pressure of(_____) pounds per square inch L psi g) and a 
maximum gauge pressure of_ psig. 

14. Demineralized Water Service. SUPPLIER will provide continuous service to the demineralized 
water Delivery Points at a minimum gauge pressure of U pounds per square inch L psi g) and a 
maximum gauge pressure of U pounds per square inch L psig). 
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SCHEDULEG 

SUPPLIER'S Rights of Access and 

CUSTOMER'S Restricted Access Areas within the Premises 

SUPPLIER's Rights of Access. SUPPLIER shall have access to the Premises in accordance 
with the provisions of Section 2.5.3 ofthis Agreement. 

CUSTOMER's Restricted Access. Access to the following portions of the Building and the 
Premises shall be restricted to SUPPLIER's employees and contractors only, and no 
employee, contractor or other representative of CUSTOMER shall be entitled to access such 
areas unless and only to the extent authorized in writing by SUPPLIER: 

1. Manholes leading to the high-voltage electric duct banks, as well as the duct 
banks themselves. 

2. High-voltage load centers owned by SUPPLIER and immediately adjacent space 
dedicated to such high-voltage load centers. 

[REMAINDER OF PAGE INTENTIONALLY BLANK] 
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SCHEDULED 

Specifications for Condensate and Chilled Water Return Services 

Condensate Return Service: CUSTOMER shall deliver Condensate to the condensate 
return Delivery Point within below the upper limits and above any lower limits specified in 

the table below with respect to each parameter. 

Parameter Units 
Lower Upper 
Limit Limit 

Micro-

Conductivity siemens per N/A 10 
em 

pH pH scale .5 8.5 

Non- N/A 

Volatile 
Parts per 

Total 2 
Organic 

Mission 

Carbon 

Hardness Parts per N/A 
500 

(CaC03) billion 

Calcium 
Parts per N/A 

200 
billion 

Magnesium 
Parts per N/A 

150 
billion 

Iron 
Parts per N/A 

200 
billion 

Copper 
Parts per N/A 

1 
billion 
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SCHEDULE I 

Overhead Charge Calculation 

1. OVERVIEW. This Schedule I defines the manner in which the Overhead Charge is calculated 

for the purposes of monthly bill calculations pursuant to Section 3.4 of SCHEDULE C where 

applicable pursuant to Section 12.3(i) of the Agreement. 

2. DEFINITIONS. For the purposes of this Schedule I (and where referenced in the Agreement) 

the following terms shall have the following definitions: 

"First Block Tier" means $500,000 divided by 12 and then multiplied by the Inflation Index 

Amount. 

"Inflation Index Amount" shall have the meaning given to that term in SCHEDULE C. 

"Second Block Tier" means $1,500,000 divided by 12 and then multiplied by the Inflation Index 

Amount. 

"Third Block Tier" means $3,500,000 divided 12 and then multiplied by the Inflation Index 

Amount. 

3. OVERHEAD CHARGE. The Overhead Charge is calculated on a block basis, based on the 

Base Amount for such month. The Base Amount expressly excludes (i) any additional charges 

pursuant to Sections 4.1, 6.1 and 8.4 of the Agreement, (ii) any positive or negative adjustments 

pursuant to Section 7.6 ofthe Agreement, and (iii) any credits due to CUSTOMER pursuant to 

Section 3.6 or 4.9 of SCHEDULE C. The Overhead Charge for a given month shall equal: 

3.1. All amounts in the Base Amount for such month up to the First Block Tier multiplied by 

25%, which amount will be added to 

3.2. Any amounts in the Base Amount for such month in excess of the First Block Tier up to the 

Second Block Tier multiplied by 22.5%, which will be added to 

3.3. Any amounts in the Base Amount for such month in excess ofthe Second Block Tier up to 

the Third Block Tier multiplied by 20%, which will be added to 

3.4. Any amounts in the Base Amount for such month in excess of the Third Block Tier 

multiplied by I 0%. 
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LPSteam 
70Steam 
140Steam 
160Steam 
Chilled Water 
Electric 
Compressed Air 
DemlnWater 
Natural Gas 
HPWater 
Nltros:en 
9dq:F 
·9S desF 
Process Water 
Potable Water 
Fire Access 
WWT&Sewer 
Total 

Natural Gas Cost {$/Dth) 

Total Fuel Cost 
Total Fuel Purchased (MMBtu) 

Fuel Cost (per MMBTU) 

Potable Water Cost (per Kpl) 

Fixed Demand Charge for Electricity: 

Monthly Etectrk Baillnc1 IAnnual/12): 
Monthly Produced Electricity (MWh): 
Monthly Net Purchned Electrlctty {MWh): 
Monthly Agregate Electricity Used by the EBPUST (MWh): 
Monthly Unaccounted Electric (Amount): 

Unaccounted Electric (Percentase): 

Previous Months Purchased Electricity: 
Fuel Charge Allocated to Electlrlclty of all EBPUST Customers: 
Variable Fuel and Purchased Electricity Charges: 
Variable Charge for Electricity Used by the Entire Park: 

Welshted Avera1e Cost of Electricity 

Fire Protection Water Amount (kgal) 
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Agrqate Customer A's Customer A's 

~:u::l ~;~~~ CU~;~ER Peak Demand Adjusted Fuel MWh used Variable Fuel Electricity 
Volumes PercentaJes Usese Rate per 50ld unit Charge Ch1ra:e 

Customer 

95,721 28,757 

25,102 7,541 
19,822 5,955 
14,366 4,316 
26,690 20,597 

204,457 
7,523 16,272 

437 

1,604 691 
4,700 5,960 

929 1,498 
1,230 682 

6.090 3,928 

8,397 5,165 
212,611 305,819 

General Deprecl1tion 

=~ i+ii,•i!:!;;i '~;!;.;!~!¥-

,,,,,,rift;\T;'i:U 

,;,t:,,t,?'~9,ildlB\: means variable filled in for e1ch billlns month 

B1se Amount for 

Services 

Il!!ll 
183,212 
48,004 
37,904 

27,513 
92,117 

204,457 
28,292 

2,648 
86 

9,440 
12,385 
5,547 
8,193 

13,721 

86 
5,561 

46,m 
725,289 

',,' 8110.~, means for validation only (will not be included in flnal) 

B1se Rates 

lllll 
10,53 
12.06 
12.77 
13.59 
3,31 

7t46 
0.48 

1t53 
7.74 

21.99 
2.83 
3.47 

24.42 
0,94 
1.79 
0,01 
3,17 

$ 4,38 Annual Calculation Sheet/calculation B1sed on Annual calculation Sheet 

!:!ill 

$' '}7~1$ 

3.04% 

,,,,~ ... , 
1,481,018 
1,869,587 

42.36 
69.29 

Exlpanatory Note: The numbers in this dowment are representative only and do not reflect 
actual amounts that will be paid for utility services. As noted in Schedule C to the Utility Services 
Agreement, data will be Input Into the underlying spreadsheet and the spreadsheet will calculate 
the amounts payable based on such data. 
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Form of Exhibit E to 
Asset Purchase Agreement 

SANITARY AND STORM SEWER AGREEMENT 

THIS SANITARY AND STORM SEWER AGREEMENT (this "Agreement"), made 
and executed this __ day of , 201_ (the "Effective Date"), by and between 
EASTMAN KODAK COMPANY, a New Jersey corporation having an office at 343 State 
Street, Rochester, New York 14650-0208 ("Supplier") and RED-ROCHESTER, LLC, a New 
York limited liability company having offices at ("Customer"). 

WITNESSETH 

WHEREAS, Customer and Supplier have previously entered into an Asset Purchase 
Agreement dated as of December_, 2012 (the "Purchase Agreement"); and 

WHEREAS, pursuant to the Purchase Agreement, Supplier has agreed to, among other 
things, sell and convey to Customer, on the Effective Date, various assets used in connection 
with the generation, treatment and distribution of certain utilities at the manufacturing and 
industrial park located in the City of Rochester and Town of Greece and known as Eastman 
Business Park together with certain other assets and real property interests associated therewith 
and ancillary thereto, including, without limitation, certain buildings described in the Purchase 
Agreement (the "Buildings") and easements for certain space to Customer in the buildings 
known as Eastman Business Park Buildings 12, 31, 42, 46 and 205 (hereinafter, collectively, the 
"Building Use Easement Area") and certain easements relating to the Buildings and the 
operation of the utilities (the "Permanent Easement Area"), all as more particularly described in 
that certain Easement Agreement, dated as of , 2013, by and between Supplier and 
Customer (the Buildings, the Building Use Easement Area and the Permanent Easement Area 
being the "Premises"); and 

WHEREAS, the parties have agreed that subsequent to the "Closing" (as that term is 
defined in the Purchase Agreement), the Premises shall remain connected to: (i) the sanitary 
sewer system currently owned by Supplier (the "Supplier Sanitary Sewer"), running through 
Eastman Business Park and ultimately connecting to a Rochester Pure Waters District sanitary 
sewer system (the "Public Sanitary Sewer", and together with the Supplier Sanitary Sewer, the 
"Sanitary Sewer"); and (ii) the storm sewer system currently owned by Supplier (the "Supplier 
Storm Sewer"), running through Eastman Business Park and ultimately connecting to the public 
storm water sewer (the "Public Storm Sewer", and together with the Supplier Storm Sewer, the 
"Storm Sewer"); and 

WHEREAS, Supplier and Customer desire to agree upon and set forth their respective 
rights and obligations with respect to the use ofthe Sanitary Sewer and the Storm Sewer (each a 
"Service" and, collectively, the "Services"). 



---- - ------------------------
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NOW, THEREFORE, in consideration of the foregoing and of the material covenants 
and representations herein contained, and for other good and valuable consideration, the receipt 
and sufficiency of which are hereby acknowledged, the parties hereto agree as follows: 

1. Right to Use the Sanitary Sewer and the Storm Sewer. Supplier and Customer 
hereby agree that subsequent to the Closing, the Premises shall remain connected to the Sanitary 
Sewer and the Storm Sewer. Supplier and Customer also hereby agree that from and after the 
date of Closing until such time as this Agreement is terminated in accordance with the provisions 
hereof with respect to one or more of the Services and sewer connections, Supplier hereby grants 
to Customer, and Customer's successors and/or assigns, the right to remain connected to and use 
the Sanitary Sewer and the Storm Sewer, subject to the terms and conditions ofthis Agreement. 

2. Compliance with Applicable Laws and Supplier Requirements. 

(a) General. From and after the date of this Agreement, Customer shall at all 
times comply with all statutes, laws, ordinances, regulations, rules, licenses, permits, decrees, 
directives and other requirements imposed or implemented by federal, state or local 
governmental authorities or agencies (collectively, the "Agency") applicable to Customer's use 
ofthe Sanitary Sewer and the Storm Sewer, as well as any additional, reasonable requirements of 
which Customer is given notice imposed by Supplier on all users of the Sanitary Sewer or the 
Storm Sewer (collectively, the "Applicable Requirements"). 

(b) Sanitary Sewer Compliance. Without limiting the generality of the 
requirements of paragraph 2(a) above, Customer shall not permit any discharge to the Supplier 
Sanitary Sewer which would: (i) cause Supplier to be in violation of the Supplier Sewer Use 
Permit (as defined in Section 10 below), (ii) be damaging to the components of the Sanitary 
Sewer, (iii) negatively impact the capacity of the Supplier Sanitary Sewer, or (iv) be in violation 
of Applicable Laws (as defined in Section 10 below), including but not limited to the Customer 
Sanitary Sewer Use Permit (as defined below), if any. On or before the date hereof, Supplier 
shall have provided Customer a copy of the Supplier Sewer Use Permit and any amendments 
thereto, and shall endeavor to provide to Customer on and after the date hereof copies of any 
future modifications thereto; provided that Customer shall have no duty to comply with the 
requirements of any such modifications until Customer shall have received reasonable notice of 
such requirements by receipt of copies of such modification documents. If the County of 
Monroe (the "County") at any time following the date of this Agreement determines that a 
separate sewer use permit for the Premises is required, Supplier shall, at Supplier's sole cost and 
expense, promptly make application to the County and, thereafter, diligently pursue the issuance 
of, a separate sewer use permit for the Premises (the "Customer Sanitary Sewer Use Permit"); 
provided, if a Customer Sanitary Sewer Use Permit is required as a result of changes in the 
eftluent characteristics of discharges by Customer to the Supplier Sanitary Sewer, Customer 
shall, at Customer's sole cost and expense, promptly make application to the County and, 
thereafter, diligently pursue the issuance of, the Customer Sanitary Sewer Use Permit. Supplier 
shall be solely responsible for the renewal of the Customer Sanitary Sewer Use Permit, at 
Supplier's sole cost and expense; provided, if the Customer Sanitary Sewer Use Permit is 
required as a result of changes in the eftluent characteristics of discharges by Customer to the 
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Supplier Sanitary Sewer, Customer shall be solely responsible for the renewal of the Customer 
Sanitary Sewer Use Permit, at Customer's sole cost and expense. 

(c) Storm Sewer Compliance. Without limiting the generality of the 
requirements of paragraph 2(a) above, Customer shall not permit any discharge to the Supplier 
Storm Sewer which would: (i) cause Supplier to be in violation of any permit currently or in the 
future applicable to Supplier's discharge of storm water from Eastman Business Park ("Supplier 
Storm Sewer Permits"), (ii) be damaging to the components of the Storm Sewer, (iii) negatively 
impact the capacity of the Supplier Storm Sewer, or (iv) be in violation of Applicable Laws, 
including but not limited to the Customer Storm Sewer Permit (as defined below), if any. 
Discharges to the Supplier Storm Sewer relating to runoff from other than the Permanent 
Easement Area shall not be deemed discharges permitted by Customer and Customer shall have 
no duty, responsibility or liability for the same whatsoever. On or before the date hereof, 
Supplier shall have provided Customer a copy of the Supplier Storm Sewer Permits and any 
amendments thereto, and shall endeavor to provide to Customer on and after the date hereof 
copies of any future modifications thereto; provided that Customer shall have no duty to comply 
with the requirements of any such modifications until Customer shall have received reasonable 
notice of such requirements by receipt of copies of such modification documents. If the New 
York State Department of Environmental Conservation ("DEC") or any other governmental 
agency or authority at any time following the date of this Agreement determines that a separate 
storm sewer permit for the Premises is required, Supplier shall, at Supplier's sole cost and 
expense, promptly make application to the DEC or other appropriate agency and, thereafter, 
diligently pursue the issuance of, a separate storm sewer permit for the Premises (the "Customer 
Storm Sewer Permit"); provided, if the Customer Storm Sewer Permit is required as a result of 
changes in the effiuent characteristics of discharges by Customer to the Supplier Storm Sewer, 
Customer shall, at Customer's sole cost and expense, promptly make application to the DEC or 
other appropriate agency and, thereafter, diligently pursue the issuance of, the Customer Storm 
Sewer Permit. Supplier shall be solely responsible for the renewal of the Customer Storm Sewer 
Permit, at Supplier's sole cost and expense; provided, if the Customer Storm Sewer Permit is 
required as a result of changes in the effiuent characteristics of discharges by Customer to the 
Supplier Storm Sewer, Customer shall be solely responsible for the renewal of the Customer 
Storm Sewer Permit, at Customer's sole cost and expense. If at any time after the date of this 
Agreement the terms and conditions of the Supplier Storm Sewer Permits are modified or new 
permits or requirements are added and Customer's discharge into the Storm Sewer causes 
Supplier to be in violation thereof, Supplier shall give Customer written notice of such 
modification or addition and Customer shall be granted a reasonable period of time to bring its 
discharges into compliance provided that Customer begins to cure and diligently proceeds to 
cure upon notice of the non-compliance. 

3. Notification of Noncompliance and Unlawful Discharges. Customer shall 
promptly notify Supplier of any known material noncompliance by Customer with Applicable 
Requirements, or written allegations or complaints of such noncompliance from any Agency or 
person, with respect to discharges into the Sanitary Sewer or the Storm Sewer, or otherwise 
related to the subject of this Agreement. In addition, Customer shall immediately notify Eastman 
Business Park Communications Center, at (585) 722-2121, of any known discharges or spills 
into the Sanitary Sewer or the Storm Sewer which are in violation of Applicable Requirements. 
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4. Reporting Requirements. Customer shall promptly supply Supplier's Health, 
Safety and Environmental organization with copies of all correspondence, notices, reports and 
submissions made by Customer to any Agency relating to the Sanitary Sewer or the Storm 
Sewer. 

5. Inspection Rights: Customer Cooperation with Sewer Investigations. Supplier, 
and Supplier's authorized representatives, shall have the right from time to time to enter upon 
and inspect the Premises, including but not limited to the structures thereon or to be constructed 
thereon, and the business operations of Customer, upon no less than two (2) business days' prior 
oral or written notice (except in the case of an emergency) and in such a manner so as not to 
interfere unreasonably with the conduct of Customer's business, to investigate Customer's 
compliance with Applicable Requirements. Customer shall have the right to accompany 
Supplier or Supplier's representatives during any such inspections. During such inspections, 
Supplier, and Supplier's representatives, shall have the right, but not the obligation, to take such 
samples and conduct such tests as Supplier may determine, in Supplier's sole discretion, to be 
necessary or advisable to determine Customer's compliance with Applicable Requirements. If 
Supplier plans to conduct sampling of Customer's effluent, Customer shall be provided notice of 
such sampling, and Customer shall be entitled to conduct split samples, at Customer's sole cost 
and expense. In addition to the foregoing, Customer shall cooperate with any investigation of 
the Sanitary Sewers or Storm Sewers conducted by Supplier or any government or regulatory 
agency having jurisdiction with respect thereto, which cooperation shall include, without 
limitation, sharing information about the nature of Customer's operations at and use of the 
Premises, and any substances used by Customer at the Premises; provided that, in addition to the 
terms of the confidentiality provisions in Section 14 of this Agreement, Supplier agrees to enter 
into a reasonable confidentiality agreement with respect to any of Customer's proprietary 
information which may be requested as part of the investigation. 

6. Indemnification by Customer. Customer hereby covenants and agrees, at 
Customer's sole cost and expense, to indemnify, protect, defend and hold harmless Supplier, 
Supplier's successors and assigns, from and against any and all damages, losses, liabilities, 
obligations, penalties, claims, litigation, demands, defenses, amounts in contribution, judgments, 
suits, actions, proceedings, costs, disbursements and/or expenses (including, without limitation, 
attorneys' and experts' fees, expenses and disbursements) of any kind or nature whatsoever 
which may at any time be imposed upon, incurred by or asserted or awarded against Supplier to 
the extent resulting from or arising out ofthe failure of Customer or Customer's agents, servants, 
employees, contractors, licensees or invitees (collectively, "Customer Agents") to comply with 
Applicable Requirements, which failure includes any discharge by Customer Agents to the 
Sanitary Sewer or the Storm Sewer not in compliance with Applicable Requirements. 
Customer's obligations pursuant to this Section 6 shall include reimbursing Supplier for 
Supplier's costs to repair or replace, as necessary, any portion of the Supplier Sanitary Sewer or 
the Supplier Storm Sewer located beyond the boundaries of the Premises to the extent it is 
damaged by the failure of any Customer Agent to comply with Applicable Requirements. 
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7. Billing and Payment. 

(a) Charge. Customer shall pay to Supplier a monthly charge in the amount 
of $4,167.00 for Customer's discharge to the Supplier Sanitary Sewer and the Supplier Storm 
Sewer (the "Monthly Charge"). In the event ofthe Dedication (as defined in Section 12) of any 
portion of the Supplier Sanitary Sewer and/or the Supplier Storm Sewer, the Monthly Charge 
shall be decreased on a pro rata basis to account for such Dedication. 

(b) Invoices. Invoices for the Monthly Charge shall be issued electronically 
after each month during the Term. 

(c) Payment. Customer shall be responsible for payment of the invoices for 
each month and all payments for Services provided by Supplier under this Agreement shall be 
made net twenty (20) days from the date of Supplier's electronic invoices for Services. In the 
event that Customer fails to make payment of all or any part of any invoice as described in this 
Section 7(c), Supplier may, but shall not be obligated to, issue a second invoice for any 
outstanding amount. 

(d) Late Payment. Any amount not paid by twenty (20) days from the date of 
Supplier's electronic invoice for Services shall be late, and shall be subject to a late charge equal 
to 1.5% per month ofthe total unpaid amount. 

(e) Discontinuance of Services for Late Payment. In the event that Customer 
fails to make payment within ninety (90) days from the date of Supplier's electronic invoice for 
Services, Supplier may, in Supplier's discretion, discontinue provision of any or all Services to 
the Premises on ten (10) business days' written notice, provided such payment is not made 
within such ten ( 1 0) business day period. If Supplier discontinues any Service or Services under 
this Section 7(e), Supplier shall not thereby be deemed to have breached Supplier's obligations 
to Customer under this Agreement, or to have otherwise harmed or caused harm to Customer in 
any regard. In addition, Supplier's discontinuance of any Service under this Section 7(e) shall 
not relieve Customer of Customer's duties and obligations under this Agreement, and such 
discontinuance shall be in addition to any other legal or equitable remedies available to Supplier. 

(f) Annual Adjustment of Services Charges. The Monthly Charge will be 
reset at the beginning of each calendar year as an annual amount equal to four thousand one 
hundred sixty seven and 00/100 Dollars ($4, 167 .00) multiplied by the Inflation Index Amount 
with respect to such calendar year as defined in this Section 7. 

(g) Calculation oflnflation Index Amount. "Inflation Index Amount" with 
respect to any calendar year means the amount obtained from the following formula: 

[0.35 * (PPI/177.2)] + [0.65 * (CPI/246.246)]- (1.01 (y-
2013

)) + 1 

where: 

y = the year for which the Inflation Index Amount is being calculated 
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PPI = the Producer Price Index-Commodities, not seasonally adjusted, finished 
goods less food and energy, 1982 = 100, Series ID#WPUSOP3500, as 
reported by the United States Department of Labor, Bureau ofLabor 
Statistics, as replaced or revised in accordance with this Section 7, 
published in December ofthe calendar year prior to calendar year y 
(which will contain data for the month of November of such prior 
calendar year) 

CPI = the Consumer Price Index for all Urban Consumers (CPI-U), not 
seasonally adjusted, Northeast urban, all items less food and energy, 
1982-1984=100, Series ID #CUUR0100SAOL1E, as reported by the 
United States Department of Labor, Bureau of Labor Statistics, as 
replaced or revised in accordance with this Section 7, published in 
December ofthe calendar year prior to calendar year y (which will 
contain data for the month of November of such prior calendar year) 

(h) PPI and CPI Availability. If the PPI or CPI (as defined in the definition of 
Inflation Index Amount) at any time becomes unavailable, whether as a result of such index no 
longer being published or the material alteration ofthe basis for calculating such index, then the 
Parties shall negotiate in good faith to agree upon a substitute index or indices which most 
closely approximate the unavailable index. 

8. Ownership: Maintenance and Repairs. All portions of the Supplier Sanitary 
Sewer and Supplier Storm Sewer which are located on or under the Premises, including under 
the Buildings, shall be and remain the property of Supplier and Supplier shall continue to have 
the right to use such the same for all purposes of operating the Supplier Sanitary Sewer and the 
Supplier Storm Sewer. Any waste pipes located wholly in the Buildings shall be the property of 
Customer. Supplier shall be responsible for all necessary maintenance and repair (including 
replacement, if necessary) of the Supplier Sanitary Sewer and Supplier Storm Sewer, including 
those portions located under the Buildings. Customer shall, at Customer's sole cost and expense, 
perform all necessary maintenance and repair (including replacement, if necessary) of the waste 
pipes located wholly in the Buildings. 

9. Insurance and Indemnification. 

(a) Supplier shall not be liable for any personal injury, death, or property 
damage to any person or entity (including Customer or any other "Customer Indemnified 
Parties", as hereinafter defined) resulting in any way from: (i) the interruption or failure of 
Supplier to provide any Service hereunder, or (ii) the Customer's use of the Services, unless and 
only to the extent caused by the gross negligence or 'willful misconduct of Supplier, and provided 
that the limitations ofthis Section 9(a) shall apply to and limit the liability of Supplier under this 
Section 9(a). 

(b) It is specifically agreed and understood that neither party to this 
Agreement will be responsible to the other for any indirect, special, incidental or consequential 
loss or damage whatsoever (including lost profits and opportunity costs) arising out of this 
Agreement or anything done in connection herewith, in contract or in tort (including negligence), 
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under any warranty, or otherwise, including without limitation Customer's failure to accept, or 
Supplier's failure to deliver, the Services at any time. This Section 9(b) shall apply whether any 
such indirect, special, incidental or consequential loss or damage is based on a claim brought or 
made in contract or in tort (including negligence and strict liability), under any warranty, or 
otherwise. 

(c) Supplier and Customer hereby waive on behalf of themselves and their 
respective insurers, any claims that either actually may have against the other for loss or damage 
to their respective property resulting from perils covered by the standard form of all risk property 
damage insurance, including vandalism and malicious mischief coverage. It is understood that 
this waiver is intended to extend to all such loss or damage whether or not the same is caused by 
the fault, neglect or negligence of either Supplier or Customer and whether or not insurance is in 
force. If required by policy conditions, each party to this Agreement shall secure from its 
property insurer a waiver of subrogation endorsement to its policy, and deliver a copy of such 
endorsement to the other party to this Agreement. 

(d) Supplier and Customer shall each, at their own cost and expense, maintain 
and keep in force at all times during the term ofthis Agreement: 

(i) Commercial General Liability Insurance, including coverage for 
Products/Completed Operations and Contractual Liability, covering all claims for 
personal injury, death or property damage occurring on, in or about the Premises and 
Eastman Business Park, respectively, with a limit of liability of not less than $10,000,000 
per occurrence and aggregate combined single limit for bodily injury and property 
damage; 

(ii) Employers' Liability coverage with a limit of liability not less than 
$1,000,000.00; and 

(iii) Worker's Compensation Insurance covering all claims under 
applicable Workers' Compensation statutes or any similar statutes or requirements. 

(e) If either Supplier or Customer contracts with any third party to perform 
maintenance activities or any other activity, or permits such Person to conduct any of 
maintenance activities or any other activity of any kind on the Premises or in the Buildings, 
Supplier or Customer, as the case may be, shall be responsible for the acts of such Person in 
accordance with the provisions of this Agreement, and Supplier or Customer, as the case may be, 
shall bear all responsibility for assuring the adequacy of any insurance carried by such Person. 
The amount of such insurance carried by such Person shall not limit Supplier's or Customer's 
respective liability hereunder. 

(f) Customer and Supplier shall also maintain and keep in force at all times 
during the term of this Agreement, all risk property damage insurance covering all property of 
Customer or Supplier, respectively, located at or serving the Premises, including equipment, 
machinery, stock, supplies and leasehold improvements, for the full replacement value of such 
property. 
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(g) Subject to the limitations set forth in Sections 9(a), 9(b) and 9(c) of this 
Agreement, Supplier shall indemnify, defend and hold harmless Customer, Customer's members, 
officers, employees, contractors and agents (each, a "Customer Indemnified Party" and together, 
the "Customer Indemnified Parties") from and against any and all claims, demands, 
administrative or judicial proceedings, costs, expenses (including reasonable attorneys' fees and 
expenses), liabilities, damages, judgments or awards (together, "Losses") asserted against, 
resulting from, imposed upon or incurred by any Customer Indemnified Party by reason of or 
resulting from: (i) Losses of any person or entity (including Customer Indemnified Parties) 
arising, directly or indirectly, out of the gross negligence or willful misconduct of Supplier or 
any Supplier Indemnified Party in connection with this Agreement, or the default of Supplier 
under this Agreement (other than interruptions of the Services or Customer's use of the Services, 
Supplier's responsibilities for which are specifically and solely addressed by Section 9(a) 
hereof); or (ii) Losses of third parties including the employees of Supplier or Supplier's 
contractors or agents, for personal injury, death, or property damage arising, directly or 
indirectly, out of this Agreement on or after the Effective Date, except in the case of either (i) or 
(ii) above, to the extent caused by the gross negligence or willful misconduct of Customer or any 
other Customer Indemnified Party. 

(h) In addition to the indemnification obligations of Customer pursuant to 
Section 6 of this Agreement, and subject to the limitations set forth in Sections 9(b) and 9( c), 
Customer shall indemnify, defend, and hold harmless Supplier, Supplier's shareholders, officers, 
employees, contractors and agents (each, a "Supplier Indemnified Party" and together, the 
"Supplier Indemnified Parties) from and against any and all Losses asserted against, resulting 
from, imposed upon or incurred by any Supplier Indemnified Party by reason of or resulting 
from: (i) Losses of any person or entity (including the Supplier Indemnified Parties) arising, 
directly or indirectly, out of the gross negligence or willful misconduct of Customer or any 
Customer Indemnified Party in connection with the Services, or the default by Customer under 
this Agreement; or (ii) Losses of third parties, including the employees of Customer or 
Customer's contractors or agents, for personal injury, death, or property damage, arising, directly 
or indirectly, out of(A) the ownership, management, operation or maintenance ofthe Premises, 
or (B) any Sanitary Sewer laterals located on the Premises owned by Customer, except in the 
case of either (i) or (ii) above to the extent caused by the gross negligence or willful misconduct 
of Supplier or any other Supplier Indemnified Party. 

10. Supplier's Compliance with Applicable Laws; Customer's Cooperation. Supplier 
shall comply with all statutes, laws, ordinances, regulations, rules, licenses, permits, decrees, 
directives and other requirements imposed or implemented by federal, state or local Agencies 
applicable to the Sewers (the "Applicable Laws") relating to the monitoring, operation and 
maintenance of all portions of the Supplier Sanitary Sewer and the Supplier Storm Sewer. 
Supplier is solely responsible for complying with County ofMonroe Sewer Use Permit No. 158 
(the "Supplier Sewer Use Permit''), including without limitation, any analysis and certifications 
required thereby; provided that Customer shall promptly provide to Supplier any and all 
documents or information required by Supplier and shall fully cooperate with Supplier as and 
when requested to the extent necessary to allow Supplier to comply with the Supplier Sewer Use 
Permit. Supplier is solely responsible for and agrees to maintain, continue and use commercially 
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reasonable efforts to renew during the term of this Agreement the Supplier Sewer Use Permit 
and any variances required to permit Customer to discharge into the Sanitary Sewer and the 
Storm Sewer. If any renewal, modification, amendment, expiration, termination or other change 
to the Supplier Sewer Use Permit (a "Supplier Sewer Use Permit Modification"), as proposed, 
sought, requested or required by any Agency or Supplier may in any way potentially impact, 
restrict or modify Customer's discharge, either in its capacity or characteristics of effluent, or 
Customer's use charges as provided in Paragraph 7 of this Agreement, Supplier shall promptly 
notify Customer and provide Customer with all documents and information related to such 
Supplier Sewer Use Permit Modification. 

11. Term and Termination. 

(a) Term. This Agreement shall become effective on the Effective Date and, 
unless sooner terminated as provided herein, shall continue through December 31, 2019 (the 
"Initial Term"). Upon the expiration of the Initial Term and each subsequent "Renewal Term" 
(as hereinafter defined), as applicable, this Agreement shall be automatically extended for an 
additional period of five (5) years (each, a "Renewal Term" and together with the Initial Term, 
the "Term"). 

(b) Termination Rights. 

(i) Supplier shall have the right at any time after December 31, 2019, 
upon no less than three (3) years' written notice to Customer, to terminate this Agreement 
with respect to all or either one of the Services. Upon any such termination, the cost of 
providing alternative services shall be the sole responsibility of Customer, except that 
Supplier shall be responsible, at Supplier's sole cost and expense, for disconnecting the 
Premises from the Supplier Sanitary Sewer or the Supplier Storm Sewer delivery system 
relating to the terminated services. 

(ii) If Customer has disconnected the Premises entirely from the 
Supplier Sanitary Sewer, then Customer shall have the right at any time, upon notice to 
Supplier, to terminate this Agreement with respect to the Sanitary Sewer Services, in 
which event Customer shall reimburse Supplier for Supplier's actual costs that it incurred 
to disconnect the Premises from the Supplier Sanitary Sewer. 

(iii) Supplier may cease providing all or either one of the Services at 
any time with reasonable notice if for any reason any necessary permit or approval 
required by law to allow Supplier to provide such Service or Services shall lapse or be 
revoked, provided that Supplier has used commercially reasonable efforts to continue 
such Services. 

(c) Upon termination of this Agreement in whole, or in part as to either 
Sanitary Sewer and Storm Sewer Service, Supplier shall grant all easements necessary for the 
substitute sewer service provider to tie in the Customer Sewer Related Facilities to the substitute 
sewer service provider's system and ultimately to the Public Sanitary Sewer, the Public Storm 
Sewer or a public waterway. 
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12. Transfer of Ownership. Supplier shall have the right to transfer ownership of all 
or portions ofthe Supplier Sanitary Sewer and/or the Supplier Stonn Sewer to a public authority, 
including but not limited to the County (a "Dedication"). In the event of a Dedication relating to 
a portion of the Supplier Sanitary Sewer and/or the Supplier Stonn Sewer serving the Premises, 
(a) the Monthly Charge shall be decreased on a pro rata basis as provided in Section 7(a); 
(b) Customer shall be responsible for Customer's pennit(s) and sewer use charges assessed by 
such public authority for Customer's use ofthe dedicated sanitary and/or stonn sewer serving the 
Premises; and (c) Supplier shall be solely responsible, at Supplier's sole cost and expense, for the 
operation and maintenance of those portions of the Supplier Sanitary Sewer and/or Supplier 
Stonn Sewer serving the Premises and not subject to Dedication, including with respect to (c) of 
this Section 12, the installation and maintenance of any water meters and backflow preventers 
required by such public authority in connection with the Dedication. Upon request by Supplier, 
Customer agrees to cooperate reasonably with Supplier in connection with any Dedication, 
including but not limited to joining with Supplier in any application or petition for the 
Dedication. In the event of a Dedication relating to all of the Supplier Sanitary Sewer and the 
Supplier Stonn Sewer serving the Premises, this Agreement shall automatically tenninate. 

13. Assignments. 

(a) By CUSTOMER. Except as provided below, CUSTOMER may not assign this 
Agreement or any of the benefits hereunder to any third party without the prior written consent of 
SUPPLIER, which consent shall not be unreasonably withheld, conditioned or delayed. 

(i) Assignment to Pennitted Assignee. CUSTOMER shall have the right to 
assign this Agreement and the benefits hereunder (in whole or in part) to a pennitted assignee 
under that certain Utility Rights Agreement dated by and between the Parties without 
SUPPLIER's prior written consent and upon such assignment SUPPLIER shall look solely to 
CUSTOMER'S assignee for perfonnance of the obligations of CUSTOMER to which the 
assignment applies. 

(ii) Assignment to Subsidiary, Affiliate or Purchaser. CUSTOMER shall have 
the right to assign this Agreement and the benefits hereunder (in whole or in part) to any parent, 
subsidiary or affiliate of CUSTOMER or to any party (other than a pennitted assignee pursuant to 
13.(a)(i))) that purchases all or a portion of the Premises from CUSTOMER without obtaining the 
consent of SUPPLIER provided SUPPLIER shall have received either (a) written confinnation 
from the proposed assignee that it shall assume all ofthe obligations and duties of CUSTOMER 
under this Agreement accruing thereafter, or (b) a copy of the agreement between CUSTOMER 
and the proposed assignee assigning this Agreement and pursuant to which the proposed assignee 
has agreed to assume all ofthe obligations and duties of CUSTOMER under this Agreement 
accruing after the proposed assignment. Upon the effective date of any such assignment by 
CUSTOMER, SUPPLIER agrees that SUPPLIER shall look solely to CUSTOMER's assignee 
for perfonnance of the obligations of Customer to which the assignment applies, and SUPPLIER 
shall release CUSTOMER from any and all liability for such perfonnance. 
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Any attempted assignment by CUSTOMER in contravention of the above shall be null 
and void and of no force or effect. 

(b) By SUPPLIER. Except as provided below, SUPPLIER may not assign this 
Agreement or any of the benefits hereunder to any third party without the prior written consent of 
CUSTOMER, which consent shall not be unreasonably withheld, conditioned or delayed. 

(i) Assignment to Purchaser of Business Assets. SUPPLIER may assign this 
Agreement without CUSTOMER's consent to any third party which acquires all or substantially 
all ofthat portion ofthe business assets of SUPPLIER to which this Agreement pertains, whether 
by merger, reorganization, acquisition, sale or otherwise, provided that CUSTOMER shall have 
received either (a) written confirmation from the proposed assignee that it shall assume all of the 
obligations and duties of SUPPLIER under this Agreement accruing thereafter, or (b) a copy of 
the agreement between SUPPLIER and the proposed assignee assigning this Agreement and 
pursuant to which the proposed assignee has agreed to assume all of the obligations and duties of 
SUPPLIER under this Agreement accruing after the proposed assignment. Upon the effective 
date of any such assignment by SUPPLIER, CUSTOMER agrees that CUSTOMER shall look 
solely to SUPPLIER's assignee for performance of the Services to which the assignment applies, 
and CUSTOMER shall release SUPPLIER from any and all liability for such performance. 

Any attempted assignment by SUPPLIER in contravention of the above shall be null and 
void and of no force or effect. 

14. Confidential Information. 

(a) During the Term, certain information that is considered proprietary or 
confidential may be disclosed or exchanged between the parties. The term "Confidential 
Information" shall mean information disclosed hereunder by one party to the other party in 
accordance with the following procedure: 

(i) when disclosed in writing, Confidential Information shall be 
labeled as being confidential; and 

(ii) when disclosed orally, Confidential Information shall be identified 
as confidential at the time of disclosure, with subsequent confirmation to the other party 
in writing within thirty (30) days after disclosure, identifying the date and type of 
information disclosed. 

In addition, the existence and terms and conditions of this Agreement (including without 
limitation the amount of the Monthly Charge for the Services) shall be deemed to be 
Confidential Information and shall be treated as such by each party. 

(b) The rights and obligations of the parties with respect to Confidential 
Information shall survive termination or expiration of this Agreement for one (1) year. Each 
party shall hold in confidence the other's Confidential Information, shall disclose such 
information only to those persons whose work in connection with this Agreement requires such 
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disclosure, and shall not, without the prior written consent of the other party, disclose such 
information to any person except its own employees, contractors, attorneys, accountants and 
consultants who have a need to know and are bound to keep such information confidential, and 
shall not use the other's Confidential Information for any purpose except to perform its 
obligations under this Agreement. These obligations shall not apply to any Confidential 
Information to the extent that it: 

(i) is or becomes a matter of public knowledge through no 
fault of the receiving party; 

(ii) is lawfully in the possession of the receiving party in written or 
other recorded form before the time of disclosure by the disclosing party; 

(iii) is lawfully acquired by the receiving party from a source that is not 
under obligation to the disclosing party regarding disclosure of such information; 

(iv) is disclosed by the disclosing party to any third party on a 
nonconfidential basis; 

(v) is required to be disclosed by operation of law, including, without 
limitation, regulatory or governmental rules requiring approval prior to marketing 
products; or 

(vi) is developed by the receiving party independently ofthe providing 
or receiving of the Services. 

15. General Terms and Conditions. 

(a) Notices and Communications. All notices and other communications 
required or permitted under this Agreement must be in writing and will be delivered personally 
or sent by commercial courier, or by postage prepaid certified mail return receipt requested, or 
by registered mail or by facsimile, at the option of the sending party. All communications must 
be sent to, and shall be effective on the date of delivery at, the receiving party's address indicated 
below. Such addresses may be changed by submitting a notice as provided in this Section 15(a) 
to the other party. 

Communications to Supplier: 

Eastman Kodak Company 
1669 Lake A venue 
Rochester, New York 14652-3 709 
Attn.: Manager, Utilities Department 
Facsimile: (585) 722-9671 
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With a copy to: 

Eastman Kodak Company 
343 State Street 
Rochester, New York 14650-0208 
Attn: General Counsel 
Facsimile: (585) 724-9448 

RED-Rochester, LLC 
630 Quail Ridge Drive 
Westmont, IL 60559 
Attn: General Counsel 
Facsimile: (630) 590-6037 

(b) Conflicts in Documentation. In the event that a conflict arises between 
this Agreement and any separate agreement, document or schedule implementing this 
Agreement, the terms of this Agreement shall prevail, unless such agreement, document or 
schedule by its terms modifies this Agreement, describes the scope of such modification, and is 
agreed to in a separate writing by a duly authorized representative of each party. 

(c) Amendments. No addition to, deletion from or modification of any of the 
provisions of this Agreement shall be binding upon the parties unless such deletion, addition or 
modification is made in writing and is signed by a duly authorized representative of each party. 

(d) Entire Agreement. This Agreement constitutes the entire agreement 
between the parties with respect to the subject matter hereof, and supersedes all previous 
discussions, representations, understandings, and agreements. 

(e) Counterparts. This Agreement may be executed in counterparts, each of 
which shall be deemed an original, and both of which shall together constitute but one and the 
same instrument which may be sufficiently evidenced by one counterpart. 

(f) Complaints and Dispute Resolution Procedures. Complaints about any 
Service, Services, or other issues shall first be made in writing and submitted pursuant to the 
notice provisions of Section 15(a) hereof. Any such written complaint shall be brief, shall state 
the nature of the dispute, the relevant facts, and the desired relief. Supplier shall promptly 
investigate any such complaint in a fair manner, and report the results in writing to Customer. 
Supplier will not terminate any Services to Customer during the pendency of a complaint before 
Supplier; provided that Customer shall pay the undisputed portion of any outstanding bill for 
Services as well as all bills for current or subsequent Services received during such pendency. 

(g) Choice of Law and Venue. This Agreement shall be governed by and 
construed in accordance with the laws of the State of New York, without consideration of the 
conflicts of laws principles thereof. The parties expressly consent to the jurisdiction of the courts 
of the State of New York as to any issues related to this Agreement, including the validity, 
enforceability or interpretation thereof. 

(h) Force Majeure. If performance (other than payment) under this 
Agreement by Supplier or Customer is prevented or delayed by reason of an act of God or public 
enemy, war, terrorism, government acts or regulations, administrative acts or decisions, fire, 
flood, embargo, quarantine, epidemic, labor strike or work stoppage by workers, accident, 
unusually severe weather or other cause similar or dissimilar to the foregoing and beyond the 

- 13-



12-10202-alg Doc 2670-7 Filed 12/21/12 Entered 12/21/12 10:19:05 Exhibit B
Part 5 Pg 123 of 148 

control of the party affected, and which cannot be overcome by reasonable diligence, such 
affected party shall be excused from such performance to the extent that it is necessarily 
prevented or delayed thereby, during the period of any such cause; provided, however, that such 
excused party shall take all commercially reasonable steps to avoid or remove such causes of its 
nonperformance and shall continue performance hereunder with dispatch whenever such causes 
are removed. 

(i) Use of Other Party's Name. Except as necessary to perform their 
obligations under this Agreement, neither party may make any reference to the other party, its 
trademarks or trade names in advertising, public announcements, or promotional materials 
without express written permission from the other party. 

0) Severabilitv. If any provision of this Agreement is held to be 
unenforceable under then current laws, the enforceability of the remaining provisions shall not be 
affected thereby, and in lieu of each such unenforceable provision the parties shall negotiate to 
add a provision as similar in terms to such unenforceable provision as may be possible. 

(k) Independent Contractor. Supplier and Customer shall act as independent 
contractors and nothing herein shall be construed to make either party, or any of their employees, 
officers, directors or representatives, the agent, employee, partner or servant of the other party. 

(l) Non-Waiver. Failure by either party at any time to require strict 
performance of any of the provisions herein shall not waive or diminish a party's right thereafter 
to demand strict compliance therewith or with any other provision. Waiver of any obligation, 
term or condition of this Agreement shall not be deemed as any further or continuing waiver of 
any other term, provision or condition of this Agreement. A party shall not be deemed to have 
waived any rights hereunder unless such waiver is in writing and signed by a duly authorized 
representative of the party making such waver. 

(m) Article and Section Headings. Headings for articles and sections are for 
convenience only and shall not affect the interpretation of this Agreement. 

(n) Agreement Binding on Parties. This Agreement shall be binding upon and 
shall inure to the benefit of the parties, their successors and assigns. 

[REMAINDER OF PAGE LEFT INTENTIONALLY BLANK] 
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IN WITNESS WHEREOF, Supplier and Customer have caused this Agreement to be 
executed as of the day and year first above written. 

EASTMAN KODAK COMPANY 

By: 

Its: 

RED-ROCHESTER, LLC 

By: 

Its: 
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SITE SERVICES AGREEMENT 

Form of Exhibit F to 
Asset Purchase Agreement 

miS SITE SERVICES AGREEMENT (this "Agreement") having an effective date of 
_____ , 2013 (the "Effective Date") is entered into by and between: 

EASTMAN KODAK COMPANY, a New Jersey corporation having offices at 343 State Street, 
Rochester, New York 14650 (herein "SUPPLIER"); 

and 

RED-ROCHESTER, LLC, a New York limited liability company having offices at 
---------(herein "CUSTOMER"). 

RECITALS 

WHEREAS, CUSTOMER, and SUPPLIER have previously entered into an Asset Purchase 
Agreement dated as ofDecember _, 2012 (the "Purchase Agreement"); and 

WHEREAS, pursuant to the Purchase Agreement, SUPPLIER has agreed to, among other things, 
sell and convey to CUSTOMER, on the Effective Date, various assets used in connection with 
the generation, treatment and distribution of certain utilities at the manufacturing and industrial 
park located in the City of Rochester and Town of Greece and known as Eastman Business Park 
together with certain other assets and real property interests associated therewith and ancillary 
thereto, including, without limitation, certain buildings described in the Purchase Agreement (the 
"Buildings") and easements for certain space to CUSTOMER in the buildings known as Eastman 
Business Park Buildings 12, 31, 42, 46 and 205 (hereinafter, collectively, the "Building Use 
Easement Area") and certain easements relating to the Buildings and the operation ofthe utilities 
(the "Permanent Easement Area"), all as more particularly described in that certain Easement 
Agreement, dated as of , 2012, by and between SUPPLIER and CUSTOMER; and 

WHEREAS, SUPPLIER presently provides certain site services at Eastman Business Park for the 
benefit ofthe "Premises" (as defined below), and CUSTOMER desires to continue to purchase 
and receive such services from SUPPLIER after the closing of the transactions contemplated by 
the Purchase Agreement; and 

WHEREAS, the Parties desire to set forth the terms and conditions that will apply to 
SUPPLIER's provision of such services under this Agreement; 

NOW THEREFORE, in consideration of the foregoing and the mutual covenants and agreements 
contained herein, the Parties hereby agree as follows: 
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ARTICLE I -- DEFINITIONS 

1.1 "Additional Services" has the meaning given to that term in Section 2.2 of this 
Agreement. 

1.2 "Agreement" has the meaning set forth in the preamble. 

1.3 "Building Use Easement Area" has the meaning set forth in the second "WHEREAS" 
clause. 

1.4 "Buildings" has the meaning set forth in the second "WHEREAS" clause. 

1.5 "Confidential Information" has the meaning given to that term in Section 5.1 of this 
Agreement. 

1.6 "CUSTOMER" has the meaning set forth in the preamble. 

1.7 "Customer Indemnified Parties" has the meaning given to that term in Section 8.4(a) of 
this Agreement. 

1.8 "Eastman Business Park" means the manufacturing and industrial park owned by 
SUPPLIER, formerly known as Kodak Park, located in the Town of Greece and the City of 
Rochester, New York, the boundaries of which may vary from time to time as SUPPLIER sells 
facilities currently located within Eastman Business Park (excluding Lake Station). 

1.9 "Effective Date" has the meaning set forth in the preamble. 

1.10 "EBP Utility Service Territory" has the meaning given to that term in the Utility Services 
Agreement. 

1.11 "Initial Term" has the meaning given to that term in Section 6.1 of this Agreement. 

1.12 "Losses" has the meaning given to that term in Section 8.4(a) of this Agreement. 

1.13 "Owner" means Kodak Realty, Inc. and any subsequent owner of the Railroad Assets. 

1.14 "Party" means CUSTOMER or SUPPLIER. "Parties" means CUSTOMER and 
SUPPLIER. 

1.15 "Permanent Easement Area" has the meaning set forth in the second "WHEREAS" 
clause. 

1.16 "Premises" means the Buildings, the Building Use Easement Area, the Permanent 
Easement Area and the other improvements on the Permanent Easement Land. 

1.17 "Purchase Agreement" has the meaning set forth in the first "WHEREAS" clause. 
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1.18 "Railroad Assets" has the meaning given to that term in the Purchase Agreement. 

1.19 "Railroad Provider" has the meaning given to that term in the Section 2.7(a) ofthis 
Agreement. 

1.20 "Railroad Provision Expiration Date" has the meaning given to that term in Section 2. 7( d) 
of this Agreement. 

1.21 "Railroad Use Agreement" has the meaning given to that term in the Section 2.7(a) of this 
Agreement. 

1.22 "Renewal Term" has the meaning given to that term in Section 6.1 of this Agreement. 

1.23 "Services" has the meaning given to that term in Section 2.1 of this Agreement. 

1.24 "SUPPLIER" has the meaning set forth in the preamble. 

1.25 "Supplier Indemnified Parties" has the meaning given to that term in Section 8.4(b) of this 
Agreement. 

1.26 "Term" means the term of this Agreement, consisting of the "Initial Term" and each 
"Renewal Term" (as those terms are defined in Section 6.1 hereof), subject to the rights ofthe 
Parties to terminate this Agreement set forth in Article VI of this Agreement and elsewhere in 
this Agreement. 

1.27 "Transfer" means any sale, transfer, assignment, contribution, pledge, donation, granting 
of any lien, security interest or other encumbrance or other disposition (including by operation of 
law). 

1.28 "Utility Services Agreement" means the Utility Services Agreement between SUPPLIER 
and CUSTOMER dated as of , 2013. 

ARTICLE II- SERVICES TO BE PROVIDED 

2.1 Site Services. To the extent SUPPLIER is able to meet CUSTOMER'S requirements for 
the same, CUSTOMER shall purchase CUSTOMER'S full requirements for the services more 
particularly described on Schedule A attached hereto and made a part hereof (hereinafter, the 
"Services") at the Premises during the Term from SUPPLIER. Subject to the limitations set forth 
in Schedule A, and the other limitations set forth in this Agreement, during the Term, SUPPLIER 
shall provide CUSTOMER's full requirements for Services at the Premises in compliance with 
the applicable law. 

2.2 Additional Services. In the event that at any time during the Term CUSTOMER requires 
one or more services at the Premises in addition to the Services provided by SUPPLIER (the 
"Additional Services"), SUPPLIER may, upon advance written request by CUSTOMER, provide 
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to CUSTOMER a proposal to furnish the Additional Services. If CUSTOMER shall accept 
SUPPLIER's proposal, SUPPLIER shall provide such Additional Services to CUSTOMER in 
accordance with such proposal provided CUSTOMER's written acceptance of SUPPLIER'S 
proposal shall be received by SUPPLIER at least ten (10) Business Days prior to the proposed 
commencement date of the Additional Services. Notwithstanding the foregoing, nothing in this 
Section 2.2 shall imply an obligation upon SUPPLIER to furnish any service beyond the Services 
nor an obligation upon CUSTOMER to purchase such Additional Services from SUPPLIER 
except to the extent set forth in such proposal accepted by CUSTOMER. 

2.3 SUPPLIER's Right of Access to the Premises: CUSTOMER will provide SUPPLIER 
reasonable access to the Premises for the purpose of providing the Services to the Premises, 
subject to such reasonable protocols, procedures, rules and regulations as CUSTOMER shall 
establish from time to time and copies and written notice of which have been provided to 
SUPPLIER by CUSTOMER. CUSTOMER acknowledges that certain Services to be provided 
by SUPPLIER pursuant to this Agreement may require SUPPLIER to bring onto the Premises 
certain large equipment, vehicles or other items which would involve significant additional 
expense, time or difficulty if SUPPLIER were required to deliver them to the Premises using the 
public roadways. In addition, in any circumstance determined by SUPPLIER to constitute an 
emergency, and upon such notice as is practicable under the circumstances, SUPPLIER shall 
have the right to enter the Premises for the purpose of conducting emergency maintenance or 
repairs, or attending to other exigent circumstances, arising from the provision of Services 
hereunder; provided that such access shall not unreasonably interfere with CUSTOMER's use of 
the Premises or the operation of CUSTOMER's business. The access rights granted to the 
SUPPLIER under this Section 2.3 will remain in effect throughout the Term, and may not be 
revoked or terminated by CUSTOMER, nor shall CUSTOMER take any action that would 
impede, restrict, diminish or otherwise interfere with any ofthe rights granted SUPPLIER in this 
Section 2.3. 

2.4 Service Curtailment and Interruption: Any one or more ofthe Services may be 
curtailed or interrupted at any time by reason of accident or of repairs, alterations or 
improvements necessary for SUPPLIER to perform SUPPLIER's obligations under this 
Agreement. In the event of any such curtailment or interruption, SUPPLIER shall inform 
CUSTOMER ofthe same by such means as shall allow CUSTOMER to be promptly advised as 
to the nature and expected duration of such curtailment or interruption. 

2.5 Restoration of Service: Where any curtailment or interruption of any Service occurs, 
SUPPLIER agrees to apply commercially reasonable efforts to restoring the curtailed or 
interrupted Services at the Premises as quickly as possible. 

2.6 Adjustment of Service: SUPPLIER shall have the right, in its reasonable discretion, to 
modify or adjust the scope, level, amount or timing of a particular Service or the manner in which 
a Service is provided by SUPPLIER; provided, however, that any such modification or 
adjustment shall not reduce the scope, level, amount or timing of a particular Service or the 
manner in which a Service is provided by SUPPLIER below that which CUSTOMER reasonably 
requires to fulfill its obligations to its customers in Eastman Business Park. In addition, if 
SUPPLIER modifies or adjusts the scope, level, amount or timing of a particular Service or the 
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manner in which a Service is provided by SUPPLIER pursuant to this Section 2.6, then the 
Parties shall negotiate in good faith to agree upon a corresponding adjustment to the Services 
Charge for such Service. 

2. 7 Railroad Assets: 

(a) SUPPLIER agrees to cause Owner to grant to a railroad service provider (a 
"Railroad Provider") engaged by CUSTOMER from time to time the right to use the Railroad 
Assets under substantially the same terms and conditions as in that form of Occupancy and Asset 
Use Agreement attached hereto as Exhibit A (the "Railroad Use Agreement"). CUSTOMER 
agrees to use commercially reasonable efforts to cause the Railroad Provider to provide rail 
services within the EBP Utility Service Territory to owners or tenants within the EBP Utility 
Service Territory. In the event that no Railroad Provider has been engaged by CUSTOMER, 
SUPPLIER may engage or grant another owner or tenant of the EBP Utility Service Territory the 
right to engage a Railroad Provider; provided, SUPPLIER or such other owner or tenant must use 
commercially reasonable efforts to cause the Railroad Provider to provide rail services to 
CUSTOMER. SUPPLIER agrees not to, and agrees to cause Owner not to, Transfer the Railroad 
Assets or any portion thereof other than a sale in the ordinary course of business of obsolete or 
unnecessary Railroad Assets unless, in the instance of a sale by SUPPLIER, SUPPLIER 
simultaneously Transfers all or substantially all of the Railroad Assets to a single person or entity 
and such person or entity assumes in writing all of SUPPLIER's obligations under this 
Section 2. 7 or, in the instance of a sale by Owner, Owner simultaneously Transfers all or 
substantially all of the Railroad Assets to a single person or entity and such person or entity 
assumes in writing all of Owner's obligations under the Railroad Use Agreement, in a form 
reasonably acceptable to CUSTOMER. 

(b) SUPPLIER hereby unconditionally guarantees to CUSTOMER the full 
performance by Owner and by Owner's successors or assigns of all of Owner's obligations under 
the Railroad Use Agreement. This guarantee shall be continuing in nature and shall terminate 
only upon full performance of all the terms, covenants, and conditions required to be kept, 
observed, and performed by Owner under the Railroad Use Agreement. 

(c) In the event Owner shall fail to pay the cost of any major repair or capital 
expenditure as provided in such Railroad Use Agreement, and in the further event that 
SUPPLIER shall fail to pay such cost within twenty (20) days of written demand by 
CUSTOMER, CUSTOMER shall have the right, but under no circumstances the obligation, to 
pay such cost and to offset such cost against any amounts otherwise due SUPPLIER hereunder. 

(d) The obligations under this Section 2.7 shall automatically expire without any 
action by the Parties at the time that CUSTOMER no longer requires the delivery of coal to 
Eastman Business Park (the "Railroad Provision Expiration Date") except that the guarantee of 
SUPPLIER set forth in Section 2.7(b) shall continue until such time as all of the obligations of 
Owner that have arisen or accrued prior to the Railroad Provision Expiration Date shall have been 
fully performed. 
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ARTICLE III- CHARGES FOR SERVICES 

3.1 Pricing: CUSTOMER agrees that the charges for the Services, shall be computed in 
accordance with the provisions of Schedule B attached hereto and made a part hereof, which is 
entitled "Services Charges", and CUSTOMER agrees to pay SUPPLIER for the Services 
pursuant to the provisions of this Article III and Article IV below. 

3.2 Taxes. Any and all sales taxes, utility gross receipts taxes or similar taxes or charges 
imposed on the delivery and/or sale of the Services, whether imposed by law upon SUPPLIER or 
CUSTOMER, shall be the responsibility of CUSTOMER. Such taxes shall be collected by 
SUPPLIER from CUSTOMER by proper invoice and paid over by SUPPLIER to the appropriate 
taxing jurisdiction. Notwithstanding the foregoing, SUPPLIER shall be solely responsible for any 
and all income taxes payable by SUPPLIER in connection with the delivery and/or sale ofthe 
Services. 

ARTICLE IV- PAYMENT 

4.1 Invoices: Invoices for Services rendered shall be issued electronically after each month 
during the Term. Each invoice shall itemize each Service provided during the prior month. 

4.2 Payment: CUSTOMER shall be responsible for payment ofthe invoices for each month 
and all payments for Services provided by SUPPLIER under this Agreement shall be made net 
twenty (20) days from the date of SUPPLIER's electronic invoices for Services. In the event that 
CUSTOMER fails to make payment of all or any part of any invoice as described in this Section 
4.2, SUPPLIER may, but shall not be obligated to, issue a second invoice for any outstanding 
amount. 

4.3 Late Payment: Any amount not paid by twenty (20) days from the date of SUPPLIER's 
electronic invoice for Services shall be late, and shall be subject to a late charge equal to 1.5% 
per month of the total unpaid amount. 

4.4 Discontinuance of Services for Late Payment: In the event that CUSTOMER fails to 
make payment within ninety (90) days from the date of SUPPLIER's electronic invoice for 
Services, SUPPLIER may, in SUPPLIER's discretion, discontinue provision of any or all 
Services to the Premises on ten (10) business days' written notice, provided such payment is not 
made within such ten (10) business day period. If SUPPLIER discontinues any Service or 
Services under this Section 4.4, SUPPLIER shall not thereby be deemed to have breached 
SUPPLIER's obligations to CUSTOMER under this Agreement, or to have otherwise harmed or 
caused harm to CUSTOMER in any regard. In addition, SUPPLIER's discontinuance of any 
Service under this Section 4.4 shall not relieve CUSTOMER of CUSTOMER's duties and 
obligations under this Agreement, and such discontinuance shall be in addition to any other legal 
or equitable remedies available to SUPPLIER. 
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ARTICLE V -- CONFIDENTIAL INFORMATION 

5.1 During the Term, certain information that is considered proprietary or confidential may be 
disclosed or exchanged between the Parties. The term "Confidential Information" shall mean 
information disclosed hereunder by one Party to the other Party in accordance with the following 
procedure: 

(a) when disclosed in writing, Confidential Information shall be labeled as being 
confidential; and 

(b) when disclosed orally, Confidential Information shall be identified as confidential 
at the time of disclosure, with subsequent confirmation to the other Party in writing within thirty 
(30) days after disclosure, identifying the date and type of information disclosed. 

In addition, the existence and terms and conditions of this Agreement (including without 
limitation the amount of the charge rates and total charges for Services) shall be deemed to be 
Confidential Information and shall be treated as such by each Party. 

5.2 The rights and obligations of the Parties with respect to Confidential Information shall 
survive termination or expiration ofthis Agreement for one (1) year. Each Party shall hold in 
confidence the other's Confidential Information, shall disclose such information only to those 
persons whose work in connection with this Agreement requires such disclosure, and shall not, 
without the prior written consent of the other Party, disclose such information to any person 
except its own employees, contractors, attorneys, accountants and consultants who have a need to 
know and are bound to keep such information confidential, and shall not use the other's 
Confidential Information for any purpose except to perform its obligations under this Agreement. 
These obligations shall not apply to any Confidential Information to the extent that it: 

(a) is or becomes a matter of public knowledge through no fault of the receiving 
Party; 

(b) is lawfully in the possession of the receiving Party in written or other recorded 
form before the time of disclosure by the disclosing Party; 

(c) is lawfully acquired by the receiving Party from a source that is not under 
obligation to the disclosing Party regarding disclosure of such information; 

(d) is disclosed by the disclosing Party to any third party on a non confidential basis; 

(e) is required to be disclosed by operation of law, including, without limitation, 
regulatory or governmental rules requiring approval prior to marketing products; or 

(f) is developed by the receiving Party independently of the providing or receiving of 
the Services. 
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ARTICLE VI- TERM, TERMINATION AND SURRENDER RIGHTS 

6.1 Term. This Agreement shall become effective on the Effective Date and, unless sooner 
terminated as provided herein, shall continue through December 31, 2019 (the "Initial Term"). 
Upon the expiration of the Initial Term and each subsequent "Renewal Term" (as hereinafter 
defined), as applicable, this Agreement shall be automatically extended for an additional period 
of five (5) years (each, a "Renewal Term"). 

6.2 Early Termination by SUPPLIER. SUPPLIER shall have the right to cease providing, 
and to terminate this Agreement with respect to, any one or more of the Services to the Premises 
at any time during the Term if SUPPLIER has decided to permanently cease to provide such 
Service to all or substantially all of SUPPLIER's remaining buildings in Eastman Business Park, 
by delivering written notice of such cancellation to CUSTOMER no less than twelve (12) 
months prior to the effective date thereof, provided that replacement Service or Services are 
available to CUSTOMER at the Premises upon the effective date of such termination. In 
addition, SUPPLIER shall have the right to cease providing any Service, regardless ofthe 
availability of alternate services, if SUPPLIER is prevented from continuing to provide such 
Service by a change in applicable law or regulations, or the application thereof. Upon a 
termination of Services pursuant to this Section 6.2, the cost of obtaining alternative services 
after the date of such termination shall be the sole responsibility of CUSTOMER. 

6.3 Surrender of Building Use Easement Areas by CUSTOMER. In the event 
CUSTOMER surrenders the use of all or any portion ofthe Building Use Easement Area in 
accordance with the Easement Agreement dated , 2012 by and between 
CUSTOMER and SUPPLIER, SUPPLIER shall adjust the Building Use Fee shown on 
Schedule B accordingly. 

ARTICLE VII- ASSIGNMENT OF THIS AGREEMENT 

7.1 By CUSTOMER. Except as provided below, CUSTOMER may not assign this 
Agreement or any of the benefits hereunder to any third party without the prior written consent of 
SUPPLIER, which consent shall not be unreasonably withheld, conditioned or delayed. 

(a) Assignment to Permitted Assignee. CUSTOMER shall have the right to assign 
this Agreement and the benefits hereunder (in whole or in part) to a permitted assignee under that 
certain Utility Rights Agreement dated by and between the Parties without 
SUPPLIER's prior written consent and upon such assignment SUPPLIER shall look solely to 
CUSTOMER'S assignee for performance ofthe obligations of CUSTOMER to which the 
assignment applies. 

(b) Assignment to Subsidiary. Affiliate or Purchaser. CUSTOMER shall have the 
right to assign this Agreement and the benefits hereunder (in whole or in part) to any parent, 
subsidiary or affiliate of CUSTOMER or to any party (other than a permitted assignee pursuant to 
7.l(a)) that purchases all or a portion of the Premises from CUSTOMER without obtaining the 
consent of SUPPLIER provided SUPPLIER shall have received either (a) written confirmation 
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from the proposed assignee that it shall assume all ofthe obligations and duties of CUSTOMER 
under this Agreement accruing thereafter, or (b) a copy of the agreement between CUSTOMER 
and the proposed assignee assigning this Agreement and pursuant to which the proposed assignee 
has agreed to assume all of the obligations and duties of CUSTOMER under this Agreement 
accruing after the proposed assignment. Upon the effective date of any such assignment by 
CUSTOMER, SUPPLIER agrees that SUPPLIER shall look solely to CUSTOMER's assignee 
for performance ofthe obligations of Customer to which the assignment applies, and SUPPLIER 
shall release CUSTOMER from any and all liability for such performance. 

Any attempted assignment by CUSTOMER in contravention of the above shall be null 
and void and of no force or effect. 

7.2 By SUPPLIER. Except as provided below, SUPPLIER may not assign this Agreement 
or any ofthe benefits hereunder to any third party without the prior written consent of 
CUSTOMER, which consent shall not be unreasonably withheld, conditioned or delayed. 

(a) Assignment to Purchaser ofBusiness Assets. SUPPLIER may assign this 
Agreement without CUSTOMER's consent to any third party which acquires all or substantially 
all ofthat portion ofthe business assets of SUPPLIER to which this Agreement pertains, whether 
by merger, reorganization, acquisition, sale or otherwise, provided that CUSTOMER shall have 
received either (a) written confirmation from the proposed assignee that it shall assume all of the 
obligations and duties of SUPPLIER under this Agreement accruing thereafter, or (b) a copy of 
the agreement between SUPPLIER and the proposed assignee assigning this Agreement and 
pursuant to which the proposed assignee has agreed to assume all of the obligations and duties of 
SUPPLIER under this Agreement accruing after the proposed assignment. Upon the effective 
date of any such assignment by SUPPLIER, CUSTOMER agrees that CUSTOMER shall look 
solely to SUPPLIER's assignee for performance of the Services to which the assignment applies, 
and CUSTOMER shall release SUPPLIER from any and all liability for such performance. 

Any attempted assignment by SUPPLIER in contravention of the above shall be null and 
void and of no force or effect. 

ARTICLE VIII- LIABILITY, INDEMNIFICATION AND INSURANCE 

8.1 Limitation of SUPPLIER's Liability. SUPPLIER shall not be liable for any personal 
injury, death, or property damage to any person or entity (including CUSTOMER or any other 
Customer Indemnified Parties) resulting in any way from: (i) the interruption or failure of 
SUPPLIER to provide any Service hereunder, or (ii) a fire, explosion or any other event, the 
occurrence of which the Fire Protection and Emergency Services or the Security Services (as 
those Services are described in Schedule A) were designed to prevent or control, unless and only 
to the extent caused by the gross negligence or willful misconduct of SUPPLIER, and provided 
that the limitations of Section 8.2 of this Agreement shall apply to and limit the liability of 
SUPPLIER under this Section 8.1. 
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8.2 Consequential Damages. It is specifically agreed and understood that neither Party will 
be responsible to the other for any indirect, special, incidental or consequential loss or damage 
whatsoever (including lost profits and opportunity costs) arising out of this Agreement or 
anything done in connection herewith, in contract or in tort (including negligence), under any 
warranty, or otherwise, including without limitation CUSTOMER's failure to accept, or 
SUPPLIER's failure to deliver, Services at any time. This Section 8.2 shall apply whether any 
such indirect, special, incidental or consequential loss or damage is based on a claim brought or 
made in contract or in tort (including negligence and strict liability), under any warranty, or 
otherwise. 

8.3 Mutual Release and Waiver of Subrogation. SUPPLIER and CUSTOMER hereby 
waive on behalf of themselves and their respective insurers, any claims that either actually may 
have against the other for loss or damage to their respective property resulting from perils 
covered by the standard form of all risk property damage insurance, including vandalism and 
malicious mischief coverage. It is understood that this waiver is intended to extend to all such 
loss or damage whether or not the same is caused by the fault, neglect or negligence of either 
SUPPLIER or CUSTOMER and whether or not insurance is in force. If required by policy 
conditions, each Party shall secure from its property insurer a waiver of subrogation endorsement 
to its policy, and deliver a copy of such endorsement to the other Party. 

8.4 Indemnification. 

(a) By SUPPLIER. Subject to the limitations set forth in Sections 8.1, 8.2 or 8.3, 
SUPPLIER shall indemnify, defend and hold harmless CUSTOMER and CUSTOMER's 
members (together, the "Customer Indemnified Parties") from and against any and all claims, 
demands, administrative or judicial proceedings, costs, expenses (including reasonable attorneys' 
fees and expenses), liabilities, damages, judgments or awards (together, "Losses") asserted 
against, resulting from, imposed upon or incurred by any Customer Indemnified Party by reason 
of or resulting from: (i) Losses of any person or entity (including Customer Indemnified Parties) 
arising, directly or indirectly, out ofthe gross negligence or willful misconduct of SUPPLIER or 
any Supplier Indemnified Party in connection with the Services or this Agreement, or the default 
of SUPPLIER under this Agreement; or (ii) Losses ofthird parties including the employees of 
SUPPLIER or its contractors or agents, for personal injury, death, or property damage arising, 
directly or indirectly, out of the provision of the Services under this Agreement on or after the 
Effective Date, except in the case of either (i) or (ii) above, to the extent caused by the gross 
negligence or willful misconduct of CUSTOMER or any other Customer Indemnified Party. 

(b) By CUSTOMER. Subject to the limitations set forth in Section 8.2 and 8.3, 
CUSTOMER shall indemnify, defend, and hold harmless SUPPLIER and SUPPLIER's officers 
(together, the "Supplier Indemnified Parties") from and against any and all Losses asserted 
against, resulting from, imposed upon or incurred by any Supplier Indemnified Party by reason of 
or resulting from: Losses of any person or entity (including the Supplier Indemnified Parties) for 
personal injury, death, or property damage arising directly from any violation of or failure to 
observe or perform any condition, provision or agreement of this Agreement on CUSTOMER's 
part to be observed or performed hereunder. 
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(a) SUPPLIER and CUSTOMER shall each, at their own cost and expense, maintain 
and keep in force at all times during the Term: 

(i) Commercial General Liability Insurance, including coverage for 
Products/Completed Operations and Contractual Liability, covering all claims for personal injury, 
death or property damage occurring on, in or about the Buildings and Eastman Business Park 
respectively, with a limit of liability ofnot less than $10,000,000 per occurrence and aggregate 
combined single limit for bodily injury and property damage; 

(ii) 
$1,000,000; and 

Employers' Liability coverage with a limit of liability of not less than 

(iii) Worker's Compensation Insurance covering all claims under applicable 
Workers' Compensation statutes or any similar statutes or requirements. 

(b) If either SUPPLIER or CUSTOMER contracts with any third party to perform 
maintenance activities or any other activity, or permits such Person to conduct any of 
maintenance activities or any other activity of any kind on the Premises or in the Buildings, 
SUPPLIER or CUSTOMER, as the case may be, shall be responsible for the acts of such Person 
in accordance with the provisions of this Agreement, and SUPPLIER or CUSTOMER, as the 
case may be, shall bear all responsibility for assuring the adequacy of any insurance carried by 
such Person. The amount of such insurance carried by such Person shall not limit SUPPLIER's 
or CUSTOMER's respective liability hereunder. 

(c) CUSTOMER and SUPPLIER shall also maintain and keep in force at all times 
during the Term, all risk property damage insurance covering all property of CUSTOMER or 
SUPPLIER, respectively, located at or serving the Premises, including equipment, machinery, 
stock, supplies and leasehold improvements, for the full replacement value of such property. 

ARTICLE IX-- GENERAL TERMS AND CONDITIONS 

9.1 Notices and Communications. All notices and other communications required or 
permitted under this Agreement must be in writing and will be delivered personally or sent by 
commercial courier, or by postage prepaid certified mail return receipt requested, or by registered 
mail or by facsimile, at the option ofthe sending Party. All communications must be sent to, and 
shall be effective on the date of delivery at, the receiving Party's address indicated below. Such 
addresses may be changed by submitting a notice as provided in this Section 9.1 to the other 
Party. 
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Communications to SUPPLIER: 

Eastman Kodak Company 
1669 Lake Avenue 
Rochester, New York 14652-3709 
Attn.: Manager, Utilities Department 
Facsimile: (585) 722-9671 

With a copy to: 

Eastman Kodak Company 
343 State Street 
Rochester, New York 14650-0208 
Attn: General Counsel 
Facsimile: (585) 724-9448 

Communications to CUSTOMER: 

RED-Rochester, LLC 

Attn: 
Facsimile: 

RED-Rochester, LLC 
630 Quail Ridge Drive 
Westmont, IL 60559 
Attn: General Counsel 
Facsimile: (630) 590-6037 

9.2 Survival. The following provisions shall survive termination ofthis Agreement: 
Article VI, Confidential Information; Article VII, Representations and Warranties; Article VIII, 
Term and Termination Rights; Article X, Liability, Insurance and Indemnification; and this 
Article XI, General Terms and Conditions. 

9.3 Conflicts in Documentation. In the event that a conflict arises between this Agreement 
and any purchase order, separate agreement or schedule implementing this Agreement, the terms 
ofthis Agreement shall prevail, unless such purchase order, agreement or Schedule by its terms 
modifies this Agreement, describes the scope of such modification, and is agreed to in a separate 
writing by a duly authorized representative of each Party. 

9.4 Amendments. No addition to, deletion from or modification of any ofthe provisions of 
this Agreement shall be binding upon the Parties unless such deletion, addition or modification is 
made in writing and is signed by a duly authorized representative of each Party. 

9.5 Entire Agreement. This Agreement constitutes the entire agreement between the Parties 
with respect to the subject matter hereof, and supersedes all previous discussions, representations, 
understandings, and agreements. 

9.6 Counterparts. This Agreement may be executed in counterparts, each of which shall be 
deemed an original, and both ofwhich shall together constitute but one and the same instrument 
which may be sufficiently evidenced by one counterpart. 

9.7 Complaints and Dispute Resolution Procedures. Complaints about any Service, 
Services, or other issues shall first be made in writing and submitted pursuant to the notice 
provisions of Section 9.1 hereof. Any such written complaint shall be brief, shall state the nature 
of the dispute, the relevant facts, and the desired relief. SUPPLIER shall promptly investigate 
any such complaint in a fair manner, and report the results in writing to CUSTOMER. 
SUPPLIER will not terminate any Services to CUSTOMER during the pendency of a complaint 
before SUPPLIER; provided that CUSTOMER shall pay the undisputed portion of any 
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outstanding bill for Services as well as all bills for current or subsequent Services received during 
such pendency. 

9.8 Choice of Law and Venue. This Agreement shall be governed by and construed in 
accordance with the laws ofthe State of New York, without consideration of the conflicts oflaws 
principles thereof. The Parties expressly consent to the jurisdiction ofthe courts of the State of 
New York as to any issues related to this Agreement, including the validity, enforceability or 
interpretation thereof. 

9.9 Force Majeure. If performance (other than payment) under this Agreement by 
SUPPLIER or CUSTOMER is prevented or delayed by reason of an act of God or public enemy, 
war, terrorism, government acts or regulations, administrative acts or decisions, fire, flood, 
embargo, quarantine, epidemic, labor strike or work stoppage by workers, accident, unusually 
severe weather or other cause similar or dissimilar to the foregoing and beyond the control of the 
Party affected, and which cannot be overcome by reasonable diligence, such affected Party shall 
be excused from such performance to the extent that it is necessarily prevented or delayed 
thereby, during the period of any such cause; provided, however, that such excused Party shall 
take all commercially reasonable steps to avoid or remove such causes of its nonperformance and 
shall continue performance hereunder with dispatch whenever such causes are removed. 

9.10 Use of Other Party's Name. Except as necessary to perform their obligations under this 
Agreement, neither Party may make any reference to the other Party, its trademarks or trade 
names in advertising, public announcements, or promotional materials without express written 
permission from the other Party. 

9.11 Severability. If any provision ofthis Agreement is held to be unenforceable under then 
current laws, the enforceability of the remaining provisions shall not be affected thereby, and in 
lieu of each such unenforceable provision the parties shall negotiate to add a provision as similar 
in terms to such unenforceable provision as may be possible. 

9.12 Independent Contractor. SUPPLIER and CUSTOMER shall act as independent 
contractors and nothing herein shall be construed to make either party, or any of their employees, 
officers, directors or representatives, the agent, employee, partner or servant of the other party. 

9.13 Non-Waiver. Failure by either Party at any time to require strict performance of any of 
the provisions herein shall not waive or diminish a Party's right thereafter to demand strict 
compliance therewith or with any other provision. Waiver of any obligation, term or condition of 
this Agreement shall not be deemed as any further or continuing waiver of any other term, 
provision or condition ofthis Agreement. A Party shall not be deemed to have waived any rights 
hereunder unless such waiver is in writing and signed by a duly authorized representative of the 
Party making such waver. 

9.14 Article and Section Headings. Headings for articles and sections are for convenience 
only and shall not affect the interpretation of this Agreement. 
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12-10202-alg Doc 2670-7 Filed 12/21/12 Entered 12/21/12 10:19:05 Exhibit B
Part 5 Pg 138 of 148 

9.15 Agreement Binding on Parties. This Agreement shall be binding upon and shall inure 
to the benefit of the Parties, their successors and assigns. 

[REMAINDER OF PAGE LEFT INTENTIONALLY BLANK] 
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Accepted and Agreed: Accepted and Agreed: 

EASTMAN KODAK COMPANY RED-ROCHESTER, LLC 

By ____________________ __ By __________________ __ 

Title Title -------------------- --------------------
Date Date -------------------- --------------------
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SCHEDULE A 

Description of Services 

1. Security Services. Subject to the provisions of Section 2.6 hereof, SUPPLIER will 
provide security services at the perimeter of Eastman Business Park in the manner provided by 
SUPPLIER from time to time during the Term to other buildings owned by SUPPLIER in 
Eastman Business Park and to other customers of SUPPLIER in Eastman Business Park. 
Supplier will provide security badges for CUSTOMER's employees to access the Premises, 
parking lot gates, and pedestrian turnstiles. Security services shall include parking spaces for 
CUSTOMER's employees and invitees at Eastman Business Park, which parking spaces shall be 
allocated and provided to CUSTOMER's employees and invitees in accordance with 
SUPPLIER's practice with respect to such employees and invitees prior to the closing of the 
transactions contemplated by the Purchase Agreement. Notwithstanding the above, SUPPLIER 
agrees to provide such additional parking spaces for such additional employees and invitees as 
CUSTOMER shall reasonably require from time to time and such parking spaces shall be located 
such that the same shall be reasonably proximate, when available, to the work location of the 
vehicle occupants. 

2. Fire Protection and Emergency Services. Subject to the provisions of Section 2.6 
hereof, SUPPLIER will provide the Premises with fire protection services, hazardous materials 
release containment services (i.e., spill response) and emergency medical services in the manner 
provided by SUPPLIER from time to time during the Term to other buildings owned by 
SUPPLIER in Eastman Business Park and to other customers of SUPPLIER in Eastman Business 
Park. 

3. Common Area Maintenance. Subject to the provisions of Section 2.6 hereof, 
SUPPLIER will maintain in good condition and repair the common areas appurtenant to or 
serving the Premises in a manner consistent with SUPPLIER's regular maintenance practices for 
Eastman Business Park, as they may change from time to time. The common areas appurtenant 
to or serving the Premises include, among other things, roadways, parking lots, walkways, 
bridges, gates, fencing, landscaped areas, lighting, corridors, hallways, stairwells, restrooms, and 
entrances and exits. Subject to the provisions of Section 2.6 hereof, SUPPLIER's maintenance 
obligations will include snow and ice removal from the common areas consistent with 
SUPPLIER's snow and ice removal practices in Eastman Business Park, as they may change 
from time to time. SUPPLIER shall not store removed snow in such a fashion or location as shall 
interfere with CUSTOMER's operations. 
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SCHEDULED 

Services Charges 

1. 2013 Services Charges. For Services provided during any portion of calendar year 2013, 
the following rates shall apply to determine the annual charges for the Services (the "Services 
Charges"): 

·s~~wes 
'· ,. 2813 AnnuW, Montbly,l11sU.IIment 

o/ ···. .. >· Servictt''Fte~{~ . ·JtofServi~.e Fee : 
Security Services $158,000 $13,166.66 
Fire Protection and $183,000 $15,250.00 
Emergency Services 
Common Area $500,500 $41,708.34 
Maintenance 
Railroad Use Fee $260,000 $21,666.66 
Premises Access Fee $91,482 7,623.50 

TOTAL $1,192,982 $99,415.16 

2. Annual Adjustment of Services Charges. The Services Charges will be paid pursuant 
to the provisions of Article III and Article IV of this Agreement and, subject to the provisions of 
Section 2.6 hereof, reset at the beginning of each calendar year as an annual amount equal to one 
million one-hundred ninety-two thousand nine eighty-two hundred dollars ($1, 192,982) 
multiplied by the Inflation Index Amount with respect to such calendar year as defined in Section 
3 of this Schedule B. 

3. Calculation of Inflation Index Amount. "Inflation Index Amount" with respect to any 
calendar year means the amount obtained from the following formula: 

where: 

[0.35 * (PPI/177.2)] + [0.65 * (CPI/246.246)]- (1.01 CY-
2013>) + 1 

y = the year for which the Inflation Index Amount is being calculated 

PPI = the Producer Price Index-Commodities, not seasonally adjusted, finished 
goods less food and energy, 1982 = 100, Series ID#WPUSOP3500, as 
reported by the United States Department of Labor, Bureau of Labor 
Statistics, as replaced or revised in accordance with Section 4 of this 
Schedule B, published in December of the calendar year prior to calendar 
year y (which will contain data for the month of November of such prior 
calendar year) 

CPI = the Consumer Price Index for all Urban Consumers (CPI-U), not 
seasonally adjusted, Northeast urban, all items less food and energy, 
1982-1984= 100, Series ID #CUURO 1 OOSAOL 1 E, as reported by the 
United States Department of Labor, Bureau of Labor Statistics, as 

- 17-



12-10202-alg Doc 2670-7 Filed 12/21/12 Entered 12/21/12 10:19:05 Exhibit B
Part 5 Pg 142 of 148 

replaced or revised in accordance with Section 4 of this Schedule B, 
published in December of the calendar year prior to calendar year y 
(which will contain data for the month of November of such prior 
calendar year) 

4. PPI and CPI Availability. If the PPI or CPI (as defined in the definition oflnflation 
Index Amount) at any time becomes unavailable, whether as a result of such index no longer 
being published or the material alteration of the basis for calculating such index, then the Parties 
shall negotiate in good faith to agree upon a substitute index or indices which most closely 
approximate the unavailable index. 
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EXHIBIT A 

Occupancy and Asset Use Agreement 
(the "Railroad Use Agreement") 
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OCCUPANCY AND ASSET UsE AGREEMENT 

DATED AS OF OCTOflf.R 4, 2010 

BY AND BETWEEN 

KODAK REALTY, INC., 

AND 

ROCfiEST.:R SWITCHING SERVICFS, INC., 

EASTMAN BUSINESS PARK BUILDINGS H~ll AND %07 

AND CERTAIN OTHER ASSETS LoCATED AT EASTMAN BUSINESS PARK 

ROCHESTER, NEw\'oRK 



( 
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OCCUPANCY AND AsSET USE AGREEMENT 

THIS OcCUPANCY AND ASSET USE AGREEMENT is made and effective as of October 4, 
2010 (the "Agreement"), is entered into by and between KODAK REAJ~TY, INC., a New York 
corporation having its principal place of business at 343 State Street, Rochester, New York 
14650 ("'Owner"), and ROCIU:STER SWITCHING SERVICES, INC., a New York corporation with 
an office at 1200-C SoottsviUe Rd., Suite 200, Rochester, NY 14624 C'RSS"} and is delivered in 
accordance with the tmns and provisions of that certain Switching Agreement by and between 
Eastman Kodak Company ('·Kodak Co.") and RSS, dated as of September l, 2010 (the .. Services 
Agreement'~). pursuant to which RSS has agreed to provide rail car switching services (the 
"Switching Services") to Kodak Co, at the industrial park known as Eastman Business Park, 
located in the Town of Greece and the City of Rochester, County .of Monroe, New York, and 
which park consists of real property and improvements now or fonnerly owned by Kodak Co. 
(the "Park .. ). 

WHEREAS, Owner is the owner of certain railroad tracksj including mils, cross·ties, sub· 
grade and other related track structure components (the "Tracks") located in and serving the 
Eastman Business Park, together with an easement for the right-of-way for the Tracks measuring 
twelve ( 12) feet on either side of the centerline of the Trades; and 

WHEREAS, Owner is also the owner of certain equipment used or useful in the 
pmviding ofthe Switching Services, consisting of (i) the locomotives. two-way radio 
communications equipment, and other equipment listed on EXHIBIT "C" hereto (the "Loaned 
Equipment"); and (ii) the equipment Hsled on EXHIBIT 04D" hereto (the "Sold Equipment"); and 

WfiEREAS, Owner owns n leasehold intere..;;t in the building..'> located at Eastman 
Business Park known as EBP Building H ·ll (the "maintenance-of·way shed") and EBP 
Building 207 (the "locomotive shop"), (together, the .. Buildings" or the "Premises"); and 

WIIEREAS, as contemplated in the Services Agreement, and in consideration of the 
mutual covenants set forth herein, Owner desires to grant to RSS (i) the exclusive right to occupy 
and use the Buildings, (ii) the exclusive right to use the Tracks and the Loaned Equipment; and 
furthcnnore, Owner desires to sell the Sold Equipment to RSS, all on the terms set forth herein, 
and RSS desires to accept such exclusive rights of use and occupancy. 

NOW, THEREFORE, tn oonsideration oftbe foregoing, the par1ies hereby agree as 
follows: 

1. GRANT OF US!>: AND OCCUPANCY RIGHTS. 

(a) Tracks. Owner shaH, without charge, provide RSS with exclusive use and 
occupancy of all of the Tracks during the tenn of this Agreement A map showing the location of · 
the Tracks in the Park is attached hereto as EXHIBIT" A" and made a part heredf. The Tracks are 
provided by Owner to RSS on an "as-is" basis without warranty of any kind by Owner, and RSS 
hereby accepts such Tracks in their .. as-is" condition on the Commencement Date. Furthermore, 
RSS acknowledges that the Tracks do not require any major repairs or capital expenditures as of 
the Commencement Date, for purposes of Section l2(b) hereof. Upon the expiration or sooner 
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termination of this Agreement, RSS will surrender the Tracks to Owner in as good order and 
condition as received, less any reasonable wear and tear resulting from proper use. 

(b) Loaned Eguimnmt. Owner shaU. without charge, provide RSS with exclusive use 
of all of the Loaned Equipment during the term of this Agreement.. The Loaned Equipment is 
provided by Owner to RSS 011 an uas-is" basis without warranty of any kind by Owner, and RSS 
hereby accepts such Loaned Equipment in its .. as-is" condition on the Commencement Date, 
Furthermore, RSS acknowledges that the Loaned Equipment does not require any major repairs 
or capital expenditures as of the Commencement Date, for purposes of Section 12{ c) hereof. 
Upon the expiration or sooner termination of this Agreement, RSS wilt immediately return the 
loaned Equipment to Owner in as good order and condition as received, less any reasonable 
wear and tear resulting from proper use. 

(c) · Buil<lina. Owner hereby allows RSS the exclusive right to occupy that certain 
space, consisting of the Premises. A map showing the location of the Buildings in the Park is 
attached hereto as ExHIBIT 4f8" and made a part hereof. The PremiseS shall also include the 
right to use in common with other occupants of the Park those designated access and common 
areas and related parking. subject to rules and regulations imposed by Owner or Eastman Kodak. 
as the owner and operator of the Park. It is understood that the grant of occupancy to RSS herein 
is in the nature of a license and not intended to convey an interest in real property. 

2. TRANSFER Oft SOLD EQUIPMENT. 

The Sold Equipment is hereby sold and transferred, tree and clear of all liens and 
encumbrances, to RSS by Owner for the total sum of$1 0. The Sold Equipment is sold to RSS 
on an "as·is'' basis without warranty of any kind by Owner. Upon the termination or expiration 
ofthis Agreement, Owner shall have the right {but not the obligation) to repurchase any or aU of 
the Sold Equipment listed on EXHIBIT "D" from RSS for the total sum of$10, and if Owner 
exercises such right (by notice to RSS no later than the effective date of the expiration or 
lamination of this Agreement), RSS shaU promptly transfer such equipment to Owner free and 
clear of all liens and encumbrf11"lCeS on an .. as*is" basis without warranty of any kind by RSS. 

3. TERM. 

(a) .lnitiall£rm. The term of this Agreement shall commence on the Effective Date 
of the Services Agreement (as such Effective Date is defined in the Services Agreement) (the 
''Commencement Date") and shall end at midnight on the date of expiration or termination of the 
Services Agreement, unless this Agreement shall be sooner terminated m accordance with the 
terms hereof or extended during the period of Transition Period Services as contemplated in 
paragraph (b) of this Section 3 below. 

(b) Issmination Biib!3:· If, at any time, the Services Agreement between the parties 
hereto is terminated, whether such termination arises as a result of convenience, if and to the 
extent provided in such Services Agreement. or as a result of an event of default pursuant to the 
Service.!~~~ Agreement or otherwise, this Agreement shall terminate a.' of the later of: (i) the date t.lf 
such tem1ination of the Services Agreement, or (ii) if RSS continues to provide Switching 
Services to Kodak Co. during the transition period contemplated by Section 2.8 ofthe Services 

2 
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Agree:nent (_the .. Tr~nsition .Period Services"), the date that RSS is no longer required to provide 
suc~1 1 ~ansttton Penod Servtces. At the election of Owner, RSS shall assign all ofits rights and 
obhgauons under th1s Occupancy Agreement to the Successor Supplier, provided that RSS shall 
have no responsibility to Owner or the Successor Supplier fur obligations arising under trus 
Occupancy Agreement subsequent to the date of such assignment Upon such termination, RSS 
shall surrender the Premises in accordance with the provisions of Section 27 hereof, and shall 
surrender and return the Tracks and the Loaned Equipment, respectively, in accordance wjth the 
provisions of Section l hereof, as soon as possible thereafter. 

4. RSS'S US£ OF AND ACCESS TO THE PRF..Mtsts. TRACKS AND LoANED 
EQUIPMENT. 

(a) P«mitt~ ~3. The Premises sbaU be occupied, and the Premises, the Tracks 
and the Loaned Equipment shall be used by RSS for purposes of providing Switching Services to 
Eastman Kodak, and for related maintenance and repair services, as contemplated in the Services 
Agreement. and for gt.'nernl office and storage purposes ancillary thereto. and for no other 
purpose without the prior written consent of Landlord, which may be granted or withheld in 
Owner's sole discretion. Notwithstanding the foregoing. RSS shall also have the right to use the 
Tracks to provide switching services to "Connected Customers" without any charge or 
compen~-ation payable to Owner. "Connected Customers" shall be customers of RSS which own 
or lease sidings or tracks that are connected to the Tracks with the permission of Owner and who 
arc located on property in or fotmerly part of the Eastman Business Park. Switching services to · 
Ctmnccted Customers will be at the option of RSS. and wilt be provided pursuant to a contract 
between RSS and Connected Customer. RSS shall not be liable for any costs incurred by Owner 
that might result from u recharacterization ofRSS's operations as contemplated in Section 8 of 
the Services Agreement due to RSS providing switching setVtces to (",.onneeted Customers; and 
nor will Owner be liable for any costs incurred by RSS that might result from such a 
recharacterization. RSS is permitted to use and bring into the Premises or on the Tracks any 
Hazardous Materials that are currently used or brought into the !'remises or on the Tracks by 
Owner or Kodak Co. in t-"'nnection with Kodak Co.'s current use ofthe Premises and the Tracks, 
RSS shall not bring into or use in, or permit to be brought into or used in, on or around the 
Pr<.mises or the Tra.cb, any Ha1.ardous Materials (as defined below) which are not currently u.~ 
by Owner or Kodak Co. in connection with Kodak Co.'s current use of the Premises and the 
Tracks, unless; (i) such Hazardous Material has been disclosed by RSS to Owner in writing 
(which writing shaH generally describe the amount and nature ofthe use thereof and include a 
copy of the RSS's Material Safety Data Sheets or other similar documentation required to be 
maintained with respect to such material by RSS under applicable law or regulation); and (ii) 
Owner has granted its written approval, In advance, of the use of such Hazardous Material, 
\vhich approval may be granted or withheld in Owner's sole discretion. If, at any time during the 
term of the Agreement, Owner notifies RSS that it is conducting a process or using a material in 
violation of the provisions of this paragraph (a), RSS shall promptly cease any such process or 
use. 

(b) Restri&tkms 2n . .R.$.S's "'£!.ivHiS1s. Owner and RSS acknowledge thnt there are 
certain restrictions on certain activities of RSS that are in effect due to the particular 
characteristies of the }•remises and the Building or manufacturing complex in which the Premises 
arc located, the exclusive relationships between Owner and third parties, or otherwise. Such 
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restriction.<; are more particularly detailed in the Rochester Site Requirements for Contractors and 
Subcontractors (the "Rochester Site Requirements'' promulgated by Owner and attached to the 
Smrices Agr~t as APPENDrx C. llSS shalt comply and shall cause all of its agents, 
contractors, employ~ visitors and any others using the Premises to comply with such site 
requirements. At any time on reuonable prior notice to RSS, Owner reserves the right to 
promulgate and enforce additional rules and regulations with respect to RSS's use and 
occupancy or the Premises. 

5. No RENT OR OTHER FlXF.D CHARGES. 

RSS shall not be responsible for any based or fixed rent or other fixed charges for use of 
the Premises, the Tracks or the Loo.ned Equipment. 

6, CONDITION OF TIU'. PRF.MISF.S; OWNER'S RIGHT TO REQUEST CONSTRUCTION 
OF ADDI"flONAL TRACK. 

(a) RSS accepts theP'remises in its present, as-is condition. RSS's taking possession of 
the Premises shall be conclusive evidence as against RSS that the Premises were in good order 
and satisfactory condition when RSS took possession. No promises of Owner to alter. remodel. 
repair or improve the Premises and no representations respecting the condition of the Premises 
have bet.-n made by Owner to RSS. 

(b) Owner shaU have the right during the term of the Agreement to request that RSS 
design and instaU additional railroad track at the Parle for use in the Switching Services. Upon 
such request, RSS shall promptly prepare an estimate of the cost of installing such additional 
track (or cause such estimate to be prepared), and provided that such estimate is approved in 
writing by Owner, RSS shall undertake to install such track (or cause it to be installed), and shall 
invoice the cost thereof to Owner. Upon completion of the installation of such additional traclt, 
the additional track shall become part ofthe Tracks for all purposes under this Agreement. 
Nothing ht.'fein shall obligate RSS to maintain, repair or replace any track which is not part oft he 
Tracks. 

7. SERVICES. 

Owner. in Owner's sole diS<,'fdion and al Owner's cost and ex.pense, shall provide or 
cause to be provided those utihties and services reasonably necessary for RSS to use and occupy 
the Premises and reasonably similar to those utilities and services otherwise provided to the 
remain,ing occupants of the Building or to similar buildings used for similar purposes within the 
Pane Except as otherwise expressly permitted herein, RSS shall have no right to obtain any 
other utilities or services from anyone other than Owner without first obtaining Owner's written 
consent. Owner expressly agrees to provide the following services: 

(a) t;mergep~~ Seoi.t;Q. Owner shall provide fire and explosion prevention, pressure 
vessel safety, fire fighting. hazmat, emergency medical services and related services with respect 
to the Premises (collectively, the .. Emergency Services") throughout the tenn of this Agreement. 
ln acoordan<:e with an of the rules, regulations and procedures established from time to time by 
Ownt.'f, such Emergency Services wiU continue at the same levels and for the same events as 
were provided to the Buildings immediately prior to the Commencement Date. 

4 
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(b) ~rity. Owner shall provide RSS with perimeter security services (the "Alann 
Services") at the Buildings, which Alarm Services shall be provided in the manner and at the 
times reasonably determined by Owner to be necessary for the adequate protection of the 
Buildings. In accordance with all ofthe rules, regulations and procedures of Owner established 
from time to time, such Alarm Services will continue at the same levels and for the same events 
as were provided to the Buildings immediately prior to the Commencement Date. 

(c) Utiliti~. Owner sha.U provide RSS with those utility services (excluding any 
required to be provided by RSS in Section 7(t) herein) reasonably necessary for RSS's use and 
occupancy ofthe Premises. · 

(d) Trash Rsnoval. Owner shall provide trash and refuse removal services to RSS on 
the same frequency as such services are provided to other occupants of the Park, which shall 
consist of the removal from the Buildings by Owner of normal quantities of trash and other non
ha:r..ardous matetia1s discarded by RSS, provided that such trash and material is placed by RSS in 
designated dumpsters or other appropriate receptacles. RSS will segregate trash as reasonably 
requested by Owner to facilitate recycling as opportunities to recycle are developed by Owner. 

(e) ;:>ite and BuiJding ~J!Lq!m!!Jg;:. Owner shall be responsible for maintenance and 
repair of the following elements of the Buildings during the tenn hereof: aU structural element-; 
of the Building, the exterior of the Building, all Building mechanical systems (including beating. 
ventilating. uir conditioning, plumbing, sprinklers and electric systems), Building ~uipment 
maintenance (including engineering support, hut excluding maintenance of any Loaned or Sold 
Equipment, or other equipment used by RSS to provide the Switching Services), together with 
landscaping and other maintenance services for the grounds and land surrounding the Building 
indudi ng the parking lots and for all common areas of the Park. Except as otherwise provided 
herein, RSS shall otherwise keep the, Premises in good order, oot~ditioo and repair. 

(f) Qther Services. RSS. at its sole t.'Ost and expense, shall provide the following 
servicl~S to the Premises: 

(i) I'WQnit Property. RSS shall be responsible for maintenance and repair of 
any furniture, fixtures, personal property or installations made by RSS. located 
within the Building. 

(ii) ~!lrity. Except for Building perimeter security as described above, RSS 
shall be responsible tor aU security (including installation and maincenance of 
same, subject expressly to the terms of this Agreement including, but not limited 
to, the provisions of Paragraph 11 herein) for and at the Premises .. 

{iii) Poovess Vootj}p.tjQn. RSS shall contract for and be responsible for all !:Ur 
handling for any industrial processes. Any changes requ1red to the Premises i'i a 
result of such responsibiJity shall be made in full compliance with the provi~ions 
of Section ll(d) herein. 

(iii) ~ipg ang Janitorial S~ices: Haz.ar®us Waste Removal: Removil Qf 
khemically Contaminated SQlid Ww. As and to the extent it detennines 
neC<::SSary, RSS shall provide cleaning and janitorial services to the Premises. In 
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addition •. RSS shall, in full compliance with ali applicable Jaws, mles, regulations 
and reqmrements of any governmental entity and Owner, be responsible fur the 
removal ofbai.ardous substances, hazardous waste and/or chemically 
contaminated solid waste. 

(iv) J.:tMamws Wutmu. RSS shall, in full compliance with all applicable 
laws, Nles. regulations and requirements of any governmental entity and Owner, 
be responsible for the removal of hazardous wastewater and/or chemically 
contaminated liquid waste. . 

(v) Vgjce an4 Dam. RSS shall be responsible for obtaining all voice and data 
telecommunication, information technology and related services. 

(g) lntell'lJ.Qtions in Sqvj~. It is understood that Owner does not warrant that any of 
the services referred to above, or any other services which Owner may supply, will be free from 
interruption. RSS acknowledges that any one or more of such services may be suspended by 
reason of accident or of repairs, alterations or improvements necessary to be made, or by strikes 
or lockouts, or by reason of operation of taw, or causes beyond the reasonable control of Owner. 
No such interruption of service shall be deemed an eviction or disturbance of RSS 's use and 
possession of the Premises, or any part thereof. 

(h) &ldiliS?MI ~tk w Sm;ices. Notwithstanding any other provisions herein. 
should RSS require any work or services in addition to those described above in this 
section, Owner may upon advance request by RSS furnish such additional service and RSS 
agrees to pay Owner hereunder, within fifteen (15) days after receipt of a statement from Owner, 
such charges as may be agreed on but in no event less than Owner's actual cost plus overhead 
plus any appHcable taXes imposed for the additional services provided. Any such request shaH 
require at least one business day's advance notification. 

8. INOEMNIFICA TION; WAIVER Of CERTAIN CLAIMS. 

(a) RSS shall be solely responsible for, and shall bear all liability, losses, costs, or 
expenses (including reasonable attorney's fees) resulting from personal injury (including death 
arising there from) and los.i and damage to property caused by the negligence ofRSS, its agents 
or employees, or by the violation by RSS, its agents or employees of any term or provision of 
this Agreement; provided, if such liabilities are caused by the joint or concurrent negligence of 
RSS and any third party(other than Owner), RSS shall only be responsible for such ltabilities to 
the extent it is detennined to be negligent by final judgment of a court of competent jurisdiction. 
RSS hereby agrees to indemnify and hold Owner luumless from all such liability, losses, costs or 
expenses, including reasonable attorneys• fees for which R.SS is responsible pursuant to the 
precedhtg sentence. Notwithstanding anything to the contrary contained herein, RSS shall not be 
responsible for, and shall not bear liability. 1osses, costs, or expenses (including reasonable 
attorney's fees) resulting from derailments or accidents caused by mechanical failures on Rail 
Cars owned by, controlled by. or leased to Owner, if any, or for derailments and accidents caused 
by track failure oftbe Tracks if the track failure is a result of Owner's failure to approve, as 
contemplated in Section l2{b) of this Agreement, the making of major repairs or capital 
expenditures to the Tracks which RSS notifies Owner in writing are required to bring the Tracks 
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into compliance with one or more material safely requirements contained in the regulations of 
the Federal Railroad Administration applicable to Class I Track. 

(b) Owner shall be solely responsible for, and shall bear all liability, losses, oosts, or 
expenses (including reasonable attorney's fees) resulting from personal injury (including death 
arising there from) and loss and damage to property caused by or resulting from: (i) the 
negligence of Owner. its agents or employees. (il) the violation by Owner, its agents or 
employees of any term or provision of this Agreement, or (iii) Owner's failure to approve, as 
contcmplattd in Section l2(b} of this Agreement, the making of major repairs or capital 
expenditures to the Tracks which RSS notifies Owner in writing are required to bring the Tracks 
into compliance with one or more material safety requirements oontained in the regulations of 
the Federal Railroad Administration applicable to Class l Track~ provided, if such liabilities are 
caused by the joint or concurrent negligence of Owner and any third party (other than RSS), 
Owner shall only be responsible for such liabilities to the extent it is dct(.-'1'mined to be negligent 
by final judgment of a court of competent jurisdiction. Owner hereby agrees to indemnify and 
hold RSS harmless from all such liability, losses, costs or expenses, including reasonable 
attorneys' fees for which Owner is responsible pursuant to the preceding sentence. 

(c) Notwithstanding the provisions of paragraphs (a) and (b) hereof, aU liability, 
losses, costs, or expenses (including reasonable attorney's fees} resulting from personal injury 
(including death arising there from) or loss or damage to property caused by the joint or 
concurrent negligence of Owner and RSS shall be borne by each of thern to the extent il is 
determined to be negligent either by agreement hetween the Parties or by final judgment of a 
court of competent jurisdiction. 

(d) RSS, to the extent pennitted by law, waives all claims it may have against Owner, 
and against Owner's agents, tmployees and contractors for damages (including indirect and 
consequential damages) for injuries to person or damage to property sustained by RSS or by any 
occupant of the Premises, or by any other person. resulting from any part of the Premises or any 
Building equipment or Building appurtenances becoming out of repair, or resulting from any 
accident in or about the Premises or resulting directly or indirectly from any act or neglect of 
RSS, its employ~s, agents, representatives or oontractors or of :any other person fur \vhom RSS 
is responsible, except that this waiver shall not apply to injuri<.-s to persons or damage to property 
to the extent caused by or directly resulting from the negligence or willful misconduct of Owner, 
its agents, subagents or employees. This waiver, when applicable. shall indude not only direct 
damages but also c1aims ft'lf consequential damages and any claims for abatement of Rent due 
hereunder, it being intended that this waiver be absolute. except as otherwise expressly provided 
herein. 

9, INSURA.N<.:F:,. 

(a) Io Be Maintaintx) by RSS. RSS shall. at its expense, procure and maintain during the 
term ofthis Agreement the following insurance ooverage: 
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(i) Workers' (.';QUJpenpijgn. Insurance protecting R.SS and its employees 
trom any and all claims under app1iatble Workers' Com~tion statutes. 

(ii) NRm's UabiUt:r:. Employer's Liability coverage with a limit of 
liability not less than S 1,000,000.00 or as otherwise required by law~ whichever is 
higher. 

(iii) biabiljJI. Liability insurance covering all the risks entailed in providing 
Switching Services with a combined single limit ofat least $5,000,000 per 
occurrence and $10?000,000 annual aggregate. Such liability insurance shall 
include coverage of the contractuai.Uability assumed in this Agreement 

(iv) Comm:;bav; Automt't\Jile Liab\li~. · C-Omprehensive Automobile 
Liability Insurance with respect to any and all owned. hired and non ...owned 
vehicles to be used by RSS or any agent) employee or representative ofRSS oo or 
about the Premises or in connection with the use ofproperty or any other real 
property owned by Owner or Kodak Co. with a limit ofliability ofat least 
$1,000,000 per occunence for any such vehicles not driven inside the fence line 
of the Park and with a hmit of liability for vehicles driven inside the fence tine of 
the Park of not less than required in the Services Agreement. 

(v) R~yiranmti. The insurance required to be maintained hereunder shall 
be maintained under policies issued by insurers licensed to do business in the 
State of New York and being ofrecogni:zed responsibility. RSS's policies 
evidencing liability coverage shall cover Owner and Kodak Co., and their agents, 
servants and employees as additional insureds. 

(vi) Cettifk&!Sl: of~. RSS shall furnish Owner with a certificate of 
insurance within ten (10) days before the Commencement Date showing the 
coverage, clauses and endorsements herein required and thereafter such certificate 
shall be furnished by RSS to Owner not less than ten (l 0) days prior to the 
t:xpiration date of each such policy. Such certificates shall provide that the 
insurance company wm endeavor to provide thirty (30) days written notice of 
tennination or non-renewal to aU certificate holders under the policy. 

(vii) '[bit&t PKtig. If. with the prior approval of Owner (which will not be 
unreasonably withheld), RSS contracts with any third party to perfonn any 
services or permits such a third party to conduct any activity of any kind at the 
Premises, RSS shall be responsible for the acts of sucll thil'd party and RSS shall 
bear all responsibility for assuring the adequacy of any insurance carried by any 
such third party. The amount of such insurance carried by any third party shall 
not limit RSS's liability hereunder. 

(viii) Ng Limitation. The liability of RSS and any third parties relating to RSS 
sbaU not be limited to the insurance required to be maintained as part of this 
Agreement 
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(i) Owner shall. at its expense, procure and maintain during the tenn ~ftbis 
Agreement .Commercial Oeneral Liability 'Insurance, including without limitation 
Produets!Completed Operations and Contractual Liability. covering aU claims of 
damages ror a11 injuries, including death. and all claims on account of property 
damage with a limit of liability not. less than that required in the Services 
Agreement Such commercial general liability insurance shall include coverage 
of the contractual liability assumed in this Agreement 

(ii) Reguimmmts. The insurance required to be maintained hereunder shall 
be maintained under policies issued by insurers licensed to do business in the 
State of New York and being ofreoognized responsibility. Owner's policy 
evidencing commercial general liability coverage shall cover RSS, and its agent-;, 
servants and employec.-s as additional insureds. 

(iii) t:&rtificate of Insurance. Owner shall furnish RSS with a certificate of 
insurance within ten ( 10) days before the Commencement Date showing the 
coverage, clauses and endorsements herein required and thereafter such certjficate 
shall be furnished by Owner to RSS not less than ten (1 0) days prior to the 
expiration date of each such policy. Such oertificates shall provide that the 
insurance company wiU endeavor to provide thirty (30) days written notice of 
termination or nonwrenewat to aU certificate holders under the policy. 

(iv) t!g Limit~&ion. The liability of Owner shall not be limited to the insurance 
required to be maintained as part of this Agreement. 

10. ASSIGNMENT AND SUBLETriNG. 

This Agreement may not be assigned or any rights to use the Premises or the 
Tracks transferred or any part thereof(including any portion of the Loaned Equipment) used or 
occupied by any third party, without the prior written consent of Owner, which consent may be 
granted or withheld by Owner in its sole discretion, provided, however, that this Agreement may 
be assigned by RSS without the consent of Owner to any pennittoo assignee of the Services 
Agret--mcnt. For purposes of this section, the sate to another person or entity of all or 
substantially aU ofthe assets ofRSS·s business or a merger or consolidation ofRSS into or with 
another entity or the acquisition of control ofRSS, directly or indirectly, by another person or 
entity shall constitute an assignment of this Agreement. Any attempted assignment or transfer or 
other agreement in contravention hereof shall be null and void. No transfer of this Agreement 
shall operate to release RSS from its obligations under this Agreement, Notwithstanding the 
foregoing, RSS shaH be entitled to ao;sign this Agreement without the consent of Owner {but wHh 
prior written notice to Owner) to any entity which is a direct or indirect subsidiary or parent 
company of RSS, or which is controHed by or under common control with RSS, provided that 
the entity to which the Agreement is assigned has validly assumed all ofRSS's obligations under 
the Services Agreement R.SS agrees to furnish Owner upon demand at any time, such 
infonnation and assurances as OWner may reasonably request that neither RSS, nor any 
previously pennitted assignee or subtenant, has violated the provisions of this section. 
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11. USE OF PREMISES. 

RSS< agrees to comply with the following provisions regarding the use of the Premises. 
the Tracks and the Loaned Equipment. 

(a) CwmiUID~ with Law. RSS will oomplywith all .requirements ofall applicable 
laws. orders, ordinances and regulations, including environmental laws, regulations or 
ordinances~ of any competent authority which shall impose any duty on RSS with respect to the 
use or occupancy of the Premi~ the Tracks and the l..oMcd Equipment by RSS. In addition, 
RSS will not make or permit to be made any use of the Premises, the Tracks or the loaned 
Equipment or any part thereof which would violate any of the covenants, agreements, terms, 
provisions and conditions of this Agreement or any mortgage on the Premises or any portion of 
the Pm of which RSS has received written notice, or which directly or indirectly is forbidd~n by 
public law, ordinance or governmental regulation (including. without limitation, all 
environmental laws, rules, regulations or orders relating to the Premises) or which may be 
dangerous to Hfe, Hmb, or property, or which may invalidate or increase the premium cost of any 
policy of insurance carried on the Premises, the Tracks or the l..oaned Equipment or covering 
their operation. or which will suffer or permit the Premises. the Tracks or the loaned Equipment 
or any part thereof to be used in any manner or anything to be brought into or kept therein which, 
in the reasonable judgment of Owner, would in any way impair or tend to impair the character, 
reputation or appearance ofthe Paik as a high quality manufacturing park, or which would 
impair or interfere with or tend tO impair or interfere with any of the services performed by 
Owner or Kodak Co. for the Premises or the Parle.. Without limiting the generality of the 
foregoing, RSS and Owner agree that the Tracks shalt not be used at any time for the 
transportation of materials identified as poison inhalation hazards (UJ>IH'/ or toxic inhalation 
hazards ("TIH"), as such terms are defined by the: thetl current version of the US DOT/Transport 
Canada •·Emergency Response (1uidebook". ln addition to any requirements hereinafter set forth 
in Sections 18 and 19 ofthis Agreement, RSS shall also comply with all health, safety and 
environmental nlles. requirements and policies of OWner applicable to the Premises and! or to the 
Park 

(b) Intentionally Omitted. 

(c) Sig. RSS shall not display, inscribe. print. paint, maintain or affix on any place 
on the exterior of the Buildings nor on the land on which the Buildings or the Tracks are located, 
nor on any of the Loaned Equipment any sign, notice, legend, direction, figun; or advertisement 
display materials without first obtaining the written approval of Owner, which approval may be 
withheld in Owner•s sole discretion. AU signs must comply fully with all applicable laws, rules 
and regulation.~ of any governmental authority. 

(d) Altemtiom to tbe Prgi§g. RSS shalt not make, and shall not permit any third 
party to make, any alterations, improvements, or additions of or to the Premises (collectively. 
•• Alteration") witl:w.>ut Owner's advance written consent in each and every instance, which 
consent may be given or withheld by Owner in its sole discretion. Any request for such consent 
shall be accompanied by detailed drawings and specifications :of the proposed Alterations, 
together with a description of bow the Alterations will be used in, and affect the conduct of, the 
Switching Servk-es. 
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(e) Energ~ Conservation. RSS shall comply with any applicable federal laws, rules, 
ordinances or administrative enactments on energy conservation, and shall cooperate with energy 
conservation programs voluntarily implemented by Owner in the Buildings. 

(t) 1'lui&f!!l~· RSS shall not use, keep or permit the Premises to be occupied or used 
in a manner offensive or objectionable to Owner by reason of noise. odors and/or vibrations, or 
interfere in any way with Owner's business, nor shall any animals or birds be brought in or kept 
in or about the Premises. Owner aclmowledges that the normal noise and other impacts 
associated with tbe operation of rail car switching services shall not be deemed a nuisance for 
purposes of this Agreement. 

In add ilion to any liability for breach of any covenant of this section, RSS shall pay to 
Owner an amount equal to any increa.~e in insurance premiums payable by Owner, caused by 
such breach, default or carelessness on the p~ ofRSS. 

12. REPAIRS AND MAINTENANCE. 

(a} l'b~ l}yildings. RSS shall provide Owner with prompt written notice of any damage 
to the Premises caused by the fault or negligence of RSS. its contractors, agents, or employees 
and Owner shall repair any such damage as soon as possible at the expense of RSS. Subject to 
complying fuUy with the requirements of the Rochester Site Requirements. RSS shall be 
responF;ihle fi1r maintenance and repair of atl leasehold improvements within the Premises and 
RSS •s furniture and fixtures located within or about the Premises. 

(b) Ihse TraQki. RSS will perform aU routine maintenance on the Tracks, which 
maintenance shall be performed at the sole cost and expense ofRSS, except as otherwise 
provided in the Service.'! Agreement Major repairs (as defined below} and capital ex.penditures 
required to keep the Tracks in good working order as a Class I Track (as defined in the 
regulations of the Federal Railroad Administration) shall be performed by RSS at the sole oost 
and expense of Owner and in accordance with the proc-edures set forth in Section H of 
API!Odi.J & attached hereto and made a part hereof; provided that no such major repairs or 
capital expertditures shall be made witoout the prior approval of Owner (which approval shall be 
in the torm of the approval by Owner of a Project Specific Plan for such major repair or capital 
expenditure, as contemplated in Section I(b) of AW!Y.SU! l); and further provided that the cost 
of any such major repair or capital expenditure which is required a..'> a result of the negligence or 
wrongdoing of RSS or RSS ·s employees, agents, contractors or representatives shaU be the 
responsibility of RSS. For this purpose, a major repair to the Tracks shall be any repair without 
which the Track would fall below the applicable standards for Class I Track (as defined in the 
regulations of the Federal Railroad Administration) or be unusable, and which is not part of the 
periodic, routine maintenance robe performed by RSS as contemplated in Aewudix: 2 hereto. 
Examples of Track repairs which constitute routine maintenance and repairs which are major 
repairs are set forth in Apasulix J attached hereto and made a part hereof. RSS shall submit 
annually to Owner. in accordance with the process outlined.in Apl!odi~ J attached hereto and 
made a part hereot: a proposed plan for the major repairs and capital expenditures required to be 
made to the Tracks during the next calendar year and the next three calendar years, and such plan 
shall be subject to review and approval by Owner as contemplated in ARil!Udix I, 
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(c) The Loaned EQ!li»rrumt and the Sold Eguipmept RSS will perfunn routine 
maintenance on aU Loaned Equipment, indudin3 but not limited to the locomotives included in 
the Loaned Equipment, wbiclt maintenance shall be performed at the sole cost and expense of 
RSS, except as otherwise provided in the Services Agreement RSS will perform routine 
maintenance of the Sold Equipment as RSS in its sole discretion determines is necessary and 
appropriate, at the sole cost and expense of RSS, except as otherwise provided in the Services 
Agreement Owner sbaU oot have any responsibility for routine maintenance of Loaned 
Equipmentt or for routine maintenance, other repairs or capital expenditures to the Sold 
Equipment Major repairs (as defined below) and capital expenditures required to keep the 
Loaned Equipment in good working order shall be performed by RSS at the sole cost and 
expense of Owner and in accordance with the procedures set forth in Section II of Apzndix l; 
provided that no such major repairs or capital expenditures shall be made without the prior 
approval of Owner (which approval shaU be in the form of the approval by Owner of a Project 
Specific Plan for such major repair or capital expenditure, as contemplated in Section l{b) of 
4Undil 1); and further provided that the cost of any such major repair or capital expenditure 
which is required as a result of the negligence or wrongdoing ofRSS or RSS's employees, 
agents, contractors or representatives shall be the responsibility of RSS. For this purpose, a 
major repair to the Loaned Equipment shall be any extraordinary repair without which the 
equipment cannot be used fur its intended purpose. and which is not part of the periodic, routine 
maintenance to be performed by RSS as contemplated in ApRf.mdlx l attached hereto and made 
a part hereof. Examples oflocomotive repairs which constitute routine maintenance, and 
locomotive repairs which constitute major repairs, for purposes oftbis Agreement, are set forth 
in ApQSndil a attached hereto and made a part hereot~ RSS shall submit annually to Owner, in 
accordance with the process outlined in Apmdill attached hereto and made a part hereo~ a 
proposed plan for the major repairs and capital expenditures required to be made to the Loaned 
Equipment during the next calendar year, and such plan shall pe subject to review and prior 
approval by Owner as contemplated in APPIS l. 

13. DESTRUCTION OF PREMISES. 

lf the Premises or the Tracks shall be damaged by fire or other casualty, Owner shall use 
commercially reasonable efforts to cause the repair of the damaged portion of the Premises or the 
Tracks, or arrange for a substitute for such damaged portion, as promptly as reasonably possible. 

14. CONDEMNATION. 

lf the Premises or the Tracks, or any part thereof shall be taken by any public or private 
authority through condemnation or eminent domaiDt Owner shall immediately notify RSS in 
writing, and Owner shall use commercially reasonable efforts to replace or arrange for a 
substitute for the Premises or the Tracks so taken. The entire amount of any condemnation 
award related to the value ofthe Premises or the Tracks shatl be the property of and payable to 
Owner. 
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15. CERTAIN RIGHTS RESERVED To OWNER. 

Owner reserves the following rights: 

(a) ~Ke~~ WAd El~nic AC£SS:If. To have pass keys or electronic access to the 
Premises at all times. 

(b) Exhibition. To exhibit the Premises to prospective tenants and to any prospective 
purchaser, mortgagee, or assignee of any mortgage on the Buildings or the Tracks and to others 
having a legitimate interest dufing the term hereof. 

(c) Other A~- To enter onto the Premises or the Tracks {or to cause its agents or 
representatives to enter onto the Premises or the Tracks) to inspect or repair any ()Qrtion.<> of the 
Premises or the Tracks. 

16. OWNER'S REMEDIES. 

All rights and remedies of Owner herein enumerated shall be cumulative, and none shall exclude 
any other right or remedy allowed by taw. 

(a) Pefayh in RSS Obligations. lfRSS defauli.S in the prompt and full performance 
of any provision of this Agreement aoo such defalJlt continues for thirty (30) days after notice, or 
if such defautt cam1ot be cured within thirty (30) days1 RSS does not commence to cure such 
default within thirty {30) days and diligently pursue the same to completion thereafter, then and 
in any such event Owner may. at its election, terminate this Agreement and RSS 's right to 
possession of the Premises. Nothing herein shaU be constrUed so as to relieve RSS of any 
obligation as provided in this Agreement. Any default by RSS herein shall allow Owner, in 
addition to a\1 other rights and remedies available to Owner at lnw or elsewhere, to offset any 
amounts due and owing Owner from RSS against amounts then or thereafter becoming due from 
Owner to RSS under the Services Agreement 

(b) 5!.UICDder Qff!;J~e.s,-.ion; 0.\V~ner's Right (Q Be~l!ntc~. Upon any termination of 
this Agreement, RSS shall surrender the right to use and shall vacate the Prt.'mises immediately, 
and Owner shall immediately have the right to reenter the Premises) ali in the manner that the 
Premises is: to be surrendered as provided in Section 26 hereof, and Owner shaU have the right to 
enter into and upon the Premises and to expel or remove RSS and any others who may be 
occupying or within the Premises and to remove any and aU propeny therefrom, using such ft>rce 
as may be necessary, without being deemed in any manner guilty of trespass, eviction or forcible 
entry or detainer. In connection with :such surrender and vacation, RSS wilt return to Owner all 
drive·in passes and identification badges provided by Owner. Any costs incurred by Owner in 
connection wi!h Owner's re-entry into the Premlses1 Owner's removal ofRSS's property 
therefrom, and Owner's performance of any obligations ofRSS hereofin connection with such 
re~ntry, shall be payable by RSS to Owner within fifteen (15) days after lhe date of Owner's 
invoice to RSS. 

(c) Qwne(s Right !2 ferfonn RaS's QWigatj9m, RSS agrees that if it shall at any 
time fail to make any payment or perform any other act on its part to be made or performed 
under this Agreement, Owner may, but shall not be obligated to, and after reasonable notice or 
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demand and without waiving, or releasing RSS &om, any obligation under this Agreenmnt, make 
such payment or p<rlonn sueh other act to the extent Owner may deem desirable, and in 
connection th«ewith, Owner may pay expenses and employ counsel. If legal action is required 
to enforoe performance by RSS of any condition, obligation or requirement hereunder. the costs 
of such action including attorneys• fees wil,t be paid solely by the party not prevailing in such 
action. RSS shall reimburse Owner for all sums so paid by Owner and all expenses in 
connection therewith within fifteen ( 1 5) days after the date of Owner's invoice co RSS. 

17. INTENTJ9NALL\' OMITTED. 

l 8. ENVIRONMENTAL REsPoNSIBILITIES. 

(a) lndcmnifiQtion by ItS.§. To the extent that any violation or the envirorunenta.l 
condition requiring remediation arose out of or is related to RSS's use of or operation at the 
Premises or the Tracks occurring after the Commencement Date, RSS shall indemnify, defend 
and bold Owner. its affiliates. and. if applicable, their respective directors, officers, shareholders, 
partners, attorneys. accountants, agents and employees and their heirs, successors and assigns 
harmless from and against any claims, losses, liabilities, charges, actions, suits, proceedings, 
deficiencies, taxes, interest, penalties and reasonable costs and expenses (including, without 
limitation, reasonable attorneys' feesl removal cost.\, remediation costs, closure costs. fines, 
penalties and ex.penst.>s of investigations and ongoing remediation) relating to or arising out of 
(i) any violation or alleged violation of any environmental laws, regulations, licenses (including. 
without limitation, radioactive material licenses), pennits or requirt..-ments of any governmental 
authority having jurisdiction over the Premises or the Tracks, including, without limitation. any 
operations. actions or omissions by RSS which would cause the Park site as a wbofe (or any part 
thereof) to be out of compliance with any such law, regulation, Hcense. permil or requirement~ or 
(ii) any requirement to remediate (arising,during the term of this Agreement or thereafter) any 
environmental condition arising out of or relating to RSS's use of or operations at the Premises 
or the Tracks imposed or required by either a governmental authority having appropriate 
jurisdiction thereof, including without limitation those requirements imposed ooder CERCLA or 
by a third party having an actual or potential interest in the Premises or the Tracks to meet a 
remediation standard applicable, or relevant and appropriate, to the environmental condition. 

(b) Indemnification by 0'-'llet'· To the extent that any violation or the environmental 
condition requiring remediation arose out of or is related to Owner's or Kodak Co. ·s use of or 
operation at the Premises or the Tracks prior to the Commencement Date, or of adjacent property 
occurrin,g after the Commencement Date, Owner shall indemnify, defend and hold RSS, its 
affiliates, and, if applicable, their respective directors, officers, shareholders, partners, attorneys, 
accountants, agents and employees and their heirs, successors and assigns harmless fh')m and 
against any claims, losses, liabilities, charges. actions. suits, proceedings. deficiencies, taxes, 
interest. penalties and reasonable costs and eJtpenses (including, without limitation, reasonable 
attorneys' fees. removal costs, remediation oos:ts, closure costs, fines, penalties and expenses of 
investigations and ongoing remediation) relating to or arising out of (i) any violation or alleged 
violation of any environmental laws, regulations, licenses (including, without limitation, 
radioactive material licenses), permits or requirements of any governmental authority having 
jurisdiction over the Premises or the Tracks, including, without limitation, any operations, 
actions or omissions by Owner or Kodak Co. which would cause the Park site as a whole (or any 
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part thereof) to be out of compliance with any such law, regulation, license; permit or 
requirement; or (ii) any requirmtcnt to rcmediate (arising prior to the term of this Agreement) 
any environmental condition arising out of or relating to Owner's or KOO.ak Co:s use of or 
operations at the Premises or the Tracks imposed or required by either a governmental authority 
having appropriate jurisdiction thereof, including without limitation those requirements imposed 
under CERCLA or by a third party having an actual or potential interest in the Premises or the 
Trades to meet a remediation standard applicable, or relevant and appropriate. to the 
environmental condition-

(c) R~ng Reswi"menl$. RSS agrees to promptly report to Owner (and, as 
required by law, to any regulatory agency) any release at the Premises by RSS at the time RSS 
first becomes aware thereof of any hazardous substance as defined in and required to be reported 
under any federal, state and local laws including. but not limited to, CERCLA ("Ha.zardou..c; 
Materials") and any other release which is required to be reported under Owner's written 
protocol for the reporting of such releases at the Park, as such written protocol is modified from 
time to time and which protocol has been delivered to RSS. In addition, RSS shaH provide 
Owner. with copies of any and all mat.erial corre..~pondence between RSS and any environmental 
regulatory agencies of any federal, state or local governmental authorities relating to a violation 
or alleged violation of environmental laws, rules or regulations by RSS at the Premises. RSS 
shall not perform any environmental testing at or of the Premises without obtaining Owner's 
prior written consent, which Owner may withhold in its sole discretion; provided, however, that 
nothing herein shall prevent RSS from complying with applicable law or requirements of any 
governmental agency, Any testing required ofRSS under the proviso in the immediately 
preceding sentence shall, at Owner's option, be subject to Owner's control. RSS shall provide 
Owner with a complete copy of the results of any such tests and any reports analyzing such 
results. 

(d) t;nvjmnmsttal Permits. Owm .. -r, at RSS's sole cost and expense, shall be 
responsible to obtain and maintain in place all permits and notifications required by law, 
regulation, ordinance or other requirement of any governmental authority with respect to waste 
or other emissions discharged as a result of any of RSS's manufacturing or other processes 
conducted at the Premises. RSS shall provide to Owner, promptly when requested by Owner, 
any and all infomtation 'required by Owner to obtain or maintain any such permits, and RSS shall 
reimburse Owner for aU costs associated with obtaining and maintaining such permits. 

19. THE PARK CONSE-:NT DECREE. 

(a) Consent pg:ree. RSS hereby acknowledges that the Premises is a portion of the 
"the Park Facility" which is tl1e subject of a certain Consent Decree (the "'Consent Decree") by 
and between the United States of America and f.Alstman KOdak Company entered in the United 
States District Court for the Western District of New York (Civil Action No. 94-CV-6503T), a 
copy of which Consent Decree shaH, prior to the Commencement Date, be attached hereto as 
EXHIBIT "E". 

(b) B,estri&llsms gn R§S*~ Use. RSS agrees that during the term of this Agreement 
and in connection with its use and occupancy of the Premises, It shall not have the right to use or 
to allow the use by any of its successors, assigns, agents, contractors, employees or 
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representatives of (i) the Park industrial sewer system; or (ii) other Park hazardous treatment, 
storage or disposal facilities regulated under 40 C.f.R. Parts 264 or 265. 

(c) Br~ gr Default \u R$S. If RSS breaches or otherwise defaults in connootion 
with the foregoing provisions ofSection 17(b), RSS shall indemnify, protect, defend and save 
hannless Owner from and against any and aU damages, losses, liabilities, obligations, penalties, 
claims, litigation, demands, defenses, judgments, suits, actions, proceedings, costs, 
disbursements and/or expenses (includin& without limitation, attorneys• and experts' fees, 
expenses and disbursements) of any kind or nature whatsoever which may at any time be 
imposed upon, incurred by or asserted or awarded against Owner, its affiliates and, if applicable, 
their respective directors, officers, shareholders, partners, attorneys, a<X:OOntants, agents and 
employees and their heirs, successors and assigns relating to, resulting from or arising out of 
such breach or default and RSS shaU immediateiy implement and comply with any and alt 
requirements arising under such Consent Decree by reason of such breach or default 

20. OWNERts ACCESS AND ASSF.SSMENT RIGHTS. 

(a) Qwnm:'l B.ilbt o(A~ fvt Haith. Saf~x aod Envirom:rur.o~ ("H§<tf.!'l 
~omplimc;e. Owner shall have the right to enter on the Premises and any part thereof, after 
reasonable notice and at reasonable times, to engage in any activities deemed reasonably 
necessary by Owner to ensure the compliance of the Premises with applicable health, safety 
and! or erwiconme,.ntal laws, regulations, licenses and permits and any State or Federal order or 
agreement entered into by Owner relating to the Premises. including the performance of any such 
activities required to be performed by RSS hereunder or under applicable laws or regulations. 
Owner shall use all reasonable effttrts to minimize any disruption to RSS 's business. ln the 
event of a release or other health, safety or environmental emergency at the Premises. Owner 
shall have the right to enter the Premises for purposes of responding to such release or 
emergency without giving RSS notice in advance, JfOwner is required by law, regulation, 
ordinance or any order of any governmental authority to grant to any federal, state or local 
government, or agency thereof, access to the Premises, then such government or governmental 
agency shaH have such right of access notwithstanding an )'thing to the contrary in the 
Agreement. and the exercise of such acce.~s right shall not constitute a breach ofthis Agreement 
or an eviction from the Premises. In addition. RSS shall ensure access to the Premises and .shall 
make available any information required by the terms of Sections V and XIX of the Consent 
Decree to Landlord, the New York State Department of Environmental Conservatio"' the United 
States Environmental Protection Agency or any other governmental agency, bureau, department 
or nuthority. 

(b) Qwma·~ Right§ tq rmorm Haub· Slim mm &,nvimnmeo~l AU¢SSD.l~ ofSb!ii 
frsmlw. Upon fourteen (14) days written notice to RSS (or sooner if required by any 
governmentru agency or authority). Owner, a<~ting through its employees, agents or contractors, 
shall have the right to enter upon the Premises for the purpose of conducting a health, safety and 
environmental assessment of aU or any part thereof. To the extent Owner in its sole discretion 
does not claim an enforceable attorney--client privilege for any reports ofsuch assessment, copies 
of any reports pn,,ared by Owner summarizing the results of such assessment shall be made 
available to RSS. RSS shall notify Owner reasonably in advance of any scheduled or 
lmschedu1ed visit to or inspection of the Premises or any other portion thereofby representatives 
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of any federal, state or local regulatory agency, and RSS and Owner shall supply to each other 
copies of any correspondence which either may have with any such regulators relating to 
noncompliance or subsurface contamination issues at the Premises. Owner shall have no liability 
of any kind to RSS, its employees, agents or any other party, associated with Owner's 
perfunnancc of any assessment conducted by or on behalf of Owner as contemplated herein, and 
neither shall Owner have any responsibility to actwllly conduct an assessment at any time during 
the tenn of the Agreement, and Owner shall have no liability to RSS, its employees, agents or 
any other party for the failure of Owner to conduct any such assessment. 

(c) Inspection ofPmnjsg. Owner and its authorized representatives, shall have the 
right to enter on the Premises and any part thereof, after seventy~two (72) hours written notice 
and at rea~nable time, to engage in any other activities deemed reasonably necessary by Owner 
including, but not limited to, inspection of the Premises, making any repairs necessary tht."teto, 
and causing the Prt-'mises to comply fully with aU applicable laws and regulations. Owner shall 
attempt to minimize any disruption to RSS's business. If Owner's access or the access by its 
representatives is reasonably deemed to be tbr emergency purposes, no advance notice need be 
given to RSS. The exercise of the access right~ granted to Owner and its representatives 
hereunder shall not constitute a breach of this Agreement or an eviction from the Premises. 

21. RSS's SAI<'ETY MANAGEMENT PROCEDURES. 

RSS will conduct its operations at the Premises and on the Tracks in a manner that is 
suitable (in Owner's reasonable judgment): (a) to prevent fire, explosion and the relea..."ie of toxic 
materials from RSS · s equipment located in and operations conducted in the Pn.wises or at the 
Tracks; and (b) to meet all applicable regulatory requirements. 

If Owner notifies RSS in writing that Owner has determined that an unsafe condition or 
operating procedure exists m the Premises or at the Tracks, RSS shall immediately take 
appropriate corrective action in order to reasonably satisfy Owner that such unsafe condition or 
procedure bas been corrected, which action may include in appropriate circumstances the 
suspension of one or more of RSS's procedures in the Premises or at the Tracks. If a procedure 
has been suspended pending correction of an unsafe condition or procedure, RSS shall 
detennine, and obtain Owner's written approval of, the conditions which must be satisfied by 
RSS prior to restarting the suspended procedure, and no such procedure shaH be restarted until 
such required corrective actions have been completed to the reas.onable satisfaction of Owner. 

If a safety incident occurs as a result of operations by RSS in or RSS's occupancy of the 
Premises or the Tracks, crisis management and community response, including media 
communications, shutl be the responsibility of RSS. However, RSS shall notify Owner of any 
such incident oo later than the time that community responders are notified. and Owner shall 
have the right to participate in any incident response and public communication resulting from 
RSS 's activities. 

22. NOTICES AND CONSf.:~TS. 

All Mticcs, demands, requests or consents (collectively, "Notice") relating to this 
Agreement which may or are required to be given by either party to the other shaH be in writing 
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and shall be considered properly delivered if by overnight delivery service addressed as set forth 
below on the day intended for delivery or if delivered by registered or certified mail, return 
receipt requested, addressed as set f'orth below on the third business day following such mailing. 
Any such Notice shall be addressed as f'otlows: 

(a) if to RSS, to the Premises, with a copy to: 

with a copy to: 

(b) ifto Owner: 

Rochester Switching Services, Inc. 
l200~C Scottsville Road. Suite 200 
Rochester, NY 14624 
Attention: President 

Genesee & Wyoming Inc. 
66 Field Point Road, 2d Floor 
Greenwich, CT 06830 
Attention: General Counsel 

Kodak Realty. Inc. 
343 State Street 
Rochester, New York 14650..0208 
Attention: Mark R. Wright. Vice President 

The parties may by written notice to the other designate a different person or entity to 
receive notices hereunder and/or a different address or addresses. If the term RSS as used in this 
Agreement refers to more than one person any Notice given as aforesaid to any one of such 
persons shall be deemed to have been duly given to RSS. 

23. LOCKS A.•m KEYS. 

No additiona1 Jocks or similar devices shall be attached to any exterior door or window at 
the Premises without Owner's prior written consent and no keys for any exterior door other than 
those provided by Owner shall be made. If Owner consents to the installation of additional locks 
or similar devices, RSS shall provide Owner with copies of keys, electronic access or other ~ 
access through such devices. If more than two keys for one lock :are desired, Owner will provide 
same upon payment by RSS. All keys must be returned to Owner at the expiration or 
termination of this Agreement 

24. FORCE MAJEURE. 

Except as to the payment of Rent or other monies due under this Agreement, neither party 
shaH be responsible for delays or inability to perform its obligations hereunder for causes beyond 
the reasonable control of such party including acts of other tenants, governmental restriction, 
regulation or control, labor dispute, accident, mechanical breakdown, shortages or inability to 
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obtain labor. fuel. steam, water, electricity or materials, acts of God. enemy action; civil 
commotion, or tire or other casualty. 

25. PARKING. 

RSS and its employees, invitees~ and guests may use, in oommon with Owner and other 
RSSs of the Park, on a non-designated, non-reserved basis. those parking areas which are 
designated by Owner from time to time for users of the Buildings. RSS's business visitors shall 
be ent1tled to use the parking areas generally available to visitors of other oooupants of the 
Buildings throughout the term of this Agreement Any use of the parking areas shalt be in strict 
compliance with aU rea..~onable rules and regulations of Owner and shall be expressly at the sole 
risk of RSS ~;md its employees, invitees, and guests. 

26. SPECIAL STIPULA l'JONS. 

(a) No Waiver. No waiver of any default ofRSS or ofOw~er hereunder shall be 
implied from any omission by Owner or RSS, as the case may be, to take any action on account 
of such default if such default persists or be repeated, and no express waiver shalt affect any 
default other than the default specified in the express waiver and that only for the time and to the 
extent therein stated. 

(b) Owner, The term .. ~·ner" as used in this Agreement. so far as covenants or 
agreements on the part of the Owner are concerned, shall be limited to mean and include only the 
owner or owners of Owner's interest in this Agreement at the time in question, and in the event 
of any transfer or transfers of such interest, Owner herein named {and in case of any subsequent 
transfer, the then transferor) shall be automatically freed and relieved of any claims arising from 
and after the date of such transfer of all liability from events which occur after the date of 
transfer. Any such release of Owner under this section shall become effective only at such time 
as Owner's transferee is deemed to be bound to the terms and provisions oftbis Agreement It is 
understood, however, that Owner shall reimburse RSS for any overpayment of Rent made by 
RSS prior to the assignment aru:l any prepayment of Rent for months subsequent to the 
assignment. 

(c) Waiver ofRt.dl!Jif Redemption. RSS hereby expressly waives any and all rights 
of redemption granted by or under any present or future laws in the event of RSS being 
dispossessed or removed from the Premises because of default by RSS pursuant to the covenants 
or agreements contained m this Agreement 

(d) Review ofAgreem~nt. The parties acknowledge that each party and tts respective 
counsel have reviewed this Agreement and that M rule of construction to the effect that any 
ambiguities are to be resolved against the drafting party shall be employed in the interpretation 
of this Agreement or any a•nendment or exhibits hereto. 

27. SURRENOEROFTlfE PREMISES. 

Upon the expiration or earlier tennination or cancellation of this Agreement (the 
"Termination Date:"), RSS shall surrender possession of the Premises broom clean and in as good 
condition as existed on the Commencement Date, reasonable wear and tear and damage from fire 
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or other casualty excepted and shah return aU keys. identification badges and drive-in pa.~ses in 
its possession. ln addition, RSS shall remove all of RSS's equipment and machinery, and any 
other personal property owned by RSS, from the Premises no later than the Termination Date. If 
requested by Owner on or before the Tennination Date, RSS shall also remove all RSS 
improvements made to the Premises after the Commencement Date and all process equipment 
located therein. In addition, upon such termination, cancellation or expiration of this Agreement, 
RSS shall be responsible for the costs of an closure and post-closure activitieS which may be 
required arising from RSS•s use of the Premises and the Building and improvements for the 
conduct ofRSS's business. 

28. AlffHORllY. 

RSS and Owner each warrant and represent that their respective representatives executing 
this Agreement have full power and authority to execute this Agreement on behalf of RSS and 
Owner, respectively, and that this Agreement, once executed by the signatory of RSS or Owner, 
as the case may be, shall constitute a legal and binding obligation of that party and is fully 
enforceable in accordance with its terms. 

29. MECilANlC'S LIENS. 

RSS shall indemnify and save harmless Owner against all loss, liability, costs. attorneys' 
fees, damages or interest charges as a r~"Uit of any mechanic's lien or any other lien filed against 
the Premises as a result of any act or omission or as a result of any repairs, improvements, 
alterations or additions made by RSS or its agents or employees. RSS shall, within sixty (60) 
days of the filing of any such Hen and notice given to RSS, remove, pay or cancel such lien or 
secure the payment of any such lien or liens by bond or other acceptable security. Owner, at its 
option, may, but shall not be required to, upon expiration of the sixty (60) day period, pay the 
lien or bond at its discretion without inquiring into the validity thereof, and RSS shaH forthwith 
reimburse Owner for the total expense incurred by Owner in discharging or bonding the lien a:s 
additional rent hereunder. together with interest at the maximtlfl1 rate permitted by law. 

30. MISCELLANEOUS. 

(a) Exhibit~ and Appsndicg. 

(i) ~. Exhibits "A", "B", •'C", "D''. ••E" and .. F., are attached hereto 
and are part of this Agreement 

(ii), h.Immds. Appendix l j 2 and 3 are attached hereto and are part ofthis 
Agreement 

(b) ~inslin1.1 gtiect. The covenants and agn.-ements herein contained shall bind and 
inure to the benefit of Owner, its heirs, legal Tepresentatives, su~sors and assigns, and RSS, its 
heirs, legal repn..>sentati ves, successors and assigns. NotwitW.'tanding the foregoing. RSS shall 
have no right to assign this Agreement or permit the u.o;e or occupancy ofthe Premises except in 
strict accordance with the provisions of this Agreement.. 
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(c) ~~mmts< Partiallnulidity, No addition to, deletion from or modification of 
any of the provisions ofthis Agreement shall be binding upon the parties unless made in writing 
and signed by a duly authorized representative of each party, Any such additions, deletions or 
modifications shalt refer specifically to this Agreement To the extent consistent with the 
general intent and spirit of the parties, any provisioo of this Agreement held invalid shall be 
deemed severed from this Agreement. and the provision in question shall be deleted or replaced 
by an interpretation in conformity with law that comes as close as possible to effecting the 
parties' original intent 

(d) Limitations on l2i.!W!!ia· Notwithstanding anything contained herein to the 
contrary. neither party shall be liable to the other for any consequential, indirect. punitive or 
special damages. 

(c) Atu~Jismtd!r La~, This Agreement shall be governed by and construed and 
enforced in accordance with the laws of New York without regard to the conflicts of law 
principles thereof. This Agreement shall be deemed negotiated, executed and delivered within 
the State of New York. 

(t) Bci§!Ji£ms.hip s>f Pwtir;§. Nothing in this Agreement shall be construed to 
constitute the parties as partners, joint ventures or agents of the other. The Parties to this 
Agreement are entirely independent of one another and have no authority to act on behalf of. or · 
bind, one another in connection with any third party dealings. Matters governing the tenns and 
conditions of employment of RSS's employees. agents, or independent contractorst such as work 
schedult.-s, wage rates, are wholly the responsibility ofRSS. It is expressly un<k.'ntood that 
Owner shaH not in any way be the enlployer of any employees RSS uses to perform such work 

(g) Count.~.m.!tt:t~t 11ti~ Agreement may be exet,'Uh .. >d in oounterpruts. each of which 
shall be deemed an original and which together shalt constitute one and the same Agreement 
Once signed, any copy of this Agreement or attached exhibit that is reliably reproduced may be 
considered an originaL 

3 L RELOCATION DF.SIREO BY OWNER. 

Throughout the term ofthis Agreement. Owner shall have the right to relocate RSS as 
deemed necessary and desired by Owner to reasonably similar space provided that Owner shall 
provide RSS with at leasl thirty (30) days prior notice ofsuch relocation. Owner shall be 
responsible for all reasonable expenses ofRSS in effectuating such relocation. Any such 
relocation shall be mt.·morializcd by an amendment to this Agreement reflecting and 
memorializjng such substitute Premises and any other relevant changes herein, which 
amendment shall be signed by both parties herein. 
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IN WITNESS WaEUOF. Owner and RSS have sipcd this Agreement as of the day and 
year first above written. 

ROCHESTER SWITCHING SERVICES, INC. 

8~·-----------------------------NAME:_. ____________________________ __ 
TITLE:. _____________ _ 

GUARANTEE BY EASTMAN KODAK COMPANY 

The undersigned hereby absolutely and unconditionally guarantees to Rochester 
Switching Services, Inc. ("RSS"), its successors and assigns, the full and timely perfonnancc by 
its wholly owned subsidiary, Kodak Realty, Inc. ("Owner"), ofatl of Owner's obligations and 
duties under this Oceupancy and Asset Use Agreement. and further agrees that. in the event of' a 
default by Owner, RSS shall not be required to first enforce this Agreement against Owner 
before enforcing this Guarantee directly against the undersigned. 

EASTMAN KODAK COMPANY 

f\J)By: ~ 
Its: -r~Uft.. 

Dated: October 4, 2010 

22 



12-1 0202-alg Doc 2670-8 Filed 12/21/12 Entered 12/21/12 10:19:05 Exhibit B
Part 6 Pg 21 of 36 

JN WtTNE.'5S WH£REOF, Owner l'!nd RS:S have signed this Agreement ItS of the day and 
year first above written. 

NAME: 

Tn'l-t: 

GUARAKfEE BY EASTMAN KODAK COMPANY 

The undersigned hereby ebsolute!y and unconditionally guarantees to Rochestrr 
Switching Services, Inc. ("RSS"), its successors and Msigns, the f11!1 and timely perfcu mance by 
its wholly owned subsidiary, Kodak Realty,lnc, ("Owner .. ), of all of Owner's ooligatiom and 
duties under this Occurancy and Ass~! Use Agreement, 411d further agrees that, in the event of a 
default hy Owner, RSS thal! not be required to first enforce this Agreement ag,ainsl Owner 
before cntorcing tit is Guarantee dirwly again:>!. the undersigne<L 

EASTMAN KODAK COMPANY 

By: ... 

f>ated: Ocloher 4, 2010 
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EXHIBIT" A" 

Map Showing Location of Tracks in the Park 
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EXHIBIT "B" 

MIP Showing Location of the BuHdings in the Park 
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Exhibit "'C" 

The Loaned Equipmentt as such term is defined in the second ~wbereas•' clause of 
the Agreement, consists of the following: 

• EK toeomotive # 3 (including one bard-wired Motorola 2 way radio) 
Type: SW 1500 
Model#:8l272ll 
Ser #: 7U.-127 

• EK l.ocomoti've # 8 (including one hard·wired Motorola 2 way radio) 
TypeSW 1000 
Model#: 00016610 
Ser #: 68L-33 

• EK Locomotive# 10 (including one bard-wired Motorola 2 way radio) 
Model# 9091052 
Ser #: 814-49 

• Ballast Regulator (including one hard-wired Motorola 2 \~ay radio) 
Model (i2-A 
Ser #; 810186 

• Tamper Switch Eledromatic Mark U 
Model: ES 
Ser #: 108186 

• One Motorola Radio Base Station located at Building 207 

• Three (3) Motorola portable radios witb charges 
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EXHIBIT "D" 

The Sold Equipment, as such term is defined in the second "Whereas" clause of the 
Agreement, consist., of the following: 

l. 2005 Ford J;' 350 412 Crew Cab Pickup Truck 
Vin #1 FTWW3054SEA93394 
l,Jate #53443 KA 

2. t 999 Case Backhoe 4WD with attachments 
Model# 5801. Turbo 
SER# JJG0247983 

3. 1993 Clark Fork Lift 
Model# I>PS 3{)] 
SER # GP138100339l6SKOF 

4. 2000 185 Sullair Air Comtlressor 
Model #l85DPQJD Diesel 
SER # 004-133365 

5. Stumec (;eismar Track Drill 
lntek 1/C 206 Briggs & Stratton 5.5 hp 

6. Rotomag Track Drill 
S.ER#2094 
Model# TMJ OOOP4 

7. 23 Track Jacks located in Building H-J I 

8. 1 Hydraulic Track .Jack located in Building H-11 

9. Husqvama Track Saw by Geismar located in Building H-11 

10. Hydraulic Spike Puller by Stanley 
Model SP47 Sl,48 

ll. 2 Echo Back Pack Blowers 
SER #'s PB6SlT & PB751T 

12. Assorted air driven track maintenance tools located in 
Building lJ207 & H-11 

13. 2 Sets of Portable Aeetylene Torches located in Building H-11 
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14. Abrasin~ Belt Grinder by Hammond 
Model # 600)) 
SER # 1359 

15. Metal Cutting Band Saw by ACRA 
Model# RF67RE115 
SER#95l243 

16. Orill Press Rockwell/ Delta 
Model# 15-655 
SI<:R# 1705819 

17. Miht·aukec 5" Sander/ Grinder 
Model 6155-20 
SER# 4291074 

18. Black & Decker 7~' Heavy Duty Grinder/Sander 
Model# 4057 
S.f:R# 4291074 

tt), Black& Decker Ya" Portable (;rinder, located in Building B 207 

20. BJack& Decker%" & Y! DriUs, located in Building B-207 

21. Milwaukee I>rill 
Model # 6155-20 
SER# 532337670 

22. Rockwell Bayonet Saw 
Model #548 
SER# 2021006 

23. Skil Super Easy Circular Saw, located in Building 8 207 

24. Trinco Dry-Blast 
:Model# 20/COB 
SER# 30406 

25. Assorted Hand Tools, Cabinets and Work Benches located in 
Building 8 207 

26. All Assorted Cables, Slings and re~railers fol" derailments 
located in Building ll-11 

27. Dake Hydraulic Press located in Building B 207 
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28. 2 Stil Chain Saws Models 023l. & OS6A VSUPf:R located in 
Building B 207 & H·ll 

29. Diesel Powered Hot/Cold Washer located in Building B-207 

30. 1999 Miller Welder/Generator 
Big 50 Diesel EK #D633C 
SER # KKI33021 

31. Ford E250 5 Passenger Crew Van 
Vin #lFTNE24WtSHA50819 
Plate #20344 KA 

32. •·orklift EXT Boom Truck Diesel 
1986 Placer Forklift 
SER# 7033200196 
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EXHIBIT ~E" 

The Park Consent Degree 
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IN THE UNITED STATU DISTRICT COURT 
FOR THE WES'l'F.RN DISTRICT OF NEW YORK 

UNITED STATES OF AMDJ:CA, 

Plaintiff, 

v. 

Defendant~ 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) _______________________ ) 

CIVIL AC'l'ION NO. 

'11-c v- <..6'0"5 r 
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1. Oe!ini~ions 2 

II. Jurisdiction 4 

III. Parties Bound and Notice of Transfers 5 

rv. General Provisions 8 

V. Performance of Work by Defendant . . . . 9 

A. compliance schedule . . . . 9 

9 

c. Inadequate or Incomplete Pert:ornzu\ce of the 
vJork • • • • • 10 

VI. Site Access 

VII. certifications 

VII I. Notices 

rx. 
x. 

XII. 

Submissions-Requiring Agency Approval 

Emergency Response • • 

Completion of the Work 

Enforcement Costs 

XIII. Civil Penalty 

XIV. Supplemental Environmental Projects 

xv. 
Dispute Resolution 

xvu. Force Majeure 

XVIII. Indemnification .• 

XIX. Access to Information 

:XX. Record Retention . • • • 

XX!. covenant of Plaintiff. 

• 10 

. :u 

• 13 

• :1.4 

• 16 

• 19 

21 

• 24 

26 

•, 27 

• 31 

• :n 

• 35 

• 37 

• 39 

• 41 
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XXII. CoJSts • 43 

XXIII. Attachments • 43 

XXIV. Modification • 

XXV. Effective and Termination Dates 

XXVI. Retention of Jurisdiction • 44 

XXVII. Public Notice Requirements • • 44 

II. 

Waste Determination 

A. Laboratory Operations 

B.· 'waste Characterization Databases • 

c. Implem~tation Soh~ule 

D. Modification o! the Schedule • 

E. Reporting Requirements • • • • 

Evaluation and Remediation of ·Se~er system • 

1\. Definitions 

B. Sewer Inspection Manual 

1 

1 

2 

3 

6 

c. Reference Groundwater Table Report • 7 

o. Upgrade of Above-Watertable !fain Sewer x.ine 1 

E. 81(..-wer Lines Cdr:ry ing Laboratory Waste\s • • B 

F. Sewer Discharge Inventory Reports 8 

G. Sewor Integrity Assessment and Repair Program 9 

(1} Integrity Assessment Program 

(2} Repair Program 

(J} Reporting Requlrements 

Ji. Toddty Reduction Evaluation 

I. lni tia 1 Sewer release Prevl!!ntiorl Program • 

J. Final Sewer Release Prevention Program . 

• 11 

• • 12 

• 1:1 

. 14 
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Reporting Requirements • * • .. .. ... ... '10 .. .. "' • 14 

L. Sewer Release t•revention Plan Modifications 15 

M. Mod.ification of the Schedule . • 15 

III. • 16 

IV. underground Storage Tanks 17 

v. • • • 18 

VI, Incinerators • • • • l.S 

A. Definitions lJ3 

B. Multiple Hea:rtl1 Incinerator . . . . . 19 

.< l) Upgrad~ end permit Requirements . . . 19 

(2) Interim Operating Conditions 21 

(a) General Operating Conditions 
of the MHI. . . . . . . . . . . 21 

{b) Waste sampling Plan . . . . . . . 22 

) (c) Incinerator Emissions Plan . 23 

(d) Inspections . . . . . . . . . . . . 23 

(e) Recordkeaping and Reporting . . . . 24 

(f) Closure Plan and Closure. . . . . . . 26 

(g) Fimmcial Assurance . . 26 

(h) Security. . . . . . . . 27 

(i) P~t:sonne 1 Training . . . . . 21 

(j} Preparedness and Prevention . . . . 28 

(kl Contingency Plan and Emergency 
Procedures. . . . 28 

(3) Modifications . . 28 

c. Rotary Kiln Incinerator . 20 

( l} Closure Plan . ' . . . . . . . 30 

o. B-145 Incinerator /Boiler . Jl 
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) 

n. 

I. 

II. 

Obj~ctive . • • • . • • • • • • • • 

Review • • ••••• . ... . .... .. . . 

General Conditions .. .. ,. • • • • 11' .. • • • • • • • 

Description of supplemental Environmental Projects 

A. Trichloroethylene substitution . "' . . . . 
B. Refrigerant.conversion •• • • • • • • •• 

c. Toluene SubstitutionfNaptha Recycling •• 

o. Chemical. substitution/To>Cicity Reduction 

E. Methanol Reduction. • • • • 

F. Formaldehyde Elimination 

~ 

1 

4 

6 

7 

~ 

Exhibit A: Executive SUltiXIIU}' of the Sevsr Inspecti.on 
Manual 

Exhibit E!: Reference Groundwater Table Report 

Exhibit c: Sewer Repair and Upgrade Approved Technologies 
Manual 

EXhibit o: Xodak Park East Main sewer Line Relative to 
Groundwater Table 

Exhibit E: 'l'oxicity Reduction Requb::eJ~~ents 

Exhibit F! lnterlm Ash Manage111ent Plan 

Exhibit G~ Trial Burn Protocol 

E>ehi bit H: Tables Referenced Under MHI GerHn·al Opera tinq 
conditions 

Table 1 (Operating ti•its and wastestrcam 
cut-off Se~ Points) 

Table 2 (Waatoatream Sampling and Analysis) 

Table 3 (Emission Limits) 
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UNITED 

EJI.S'l'}t.AN 

IN THE UNITED STATES OISTRIC."T COURT 
1-'0R THE WESTERN DlSTRIC'r OF NEW YORK 

) 
) 

STATES OF AMERICA, ) 
) 

Pl~intiff, } 
) CIVIL AC'riON 

v •. •• <.t ) 
} 

KOOA!{ CIJMPAN\' I ) 
) 

Defendant. ) 
) 

NO • 

WHEREAS, The United States of kmerica ("United_States"}, on 
... _., 

behalf of the Administrator of the United states Environmental 

Protection Agency ("EPA") •F has filed a Complaint in this lll.atter, 

pursuant to sections 3008 (a), and (g) of the Solid Waste Disposal 

Act ("SWDA"), as emended by the Resource Conservation and 

Recovery Act (11RCM") and the Hazardous and Solid Waste 

1\tnt.mdroents ( .. HSWA") I 42 u.s.c. n 692S{a) nnd (g) (hereinafter 

referred to collectively as "RCM")'/ and rlilqulations promulgated 

tl}ereundet, and putsuant to section 104 (()) ot: the comprehensi.ve 

Environmental Response, Compensation and Liability Act 

{ 11CERCLAfi), 42 u.s.c. § !Hi04(e), against t::l<lfendant Eastlllan Kodak 

company ( 11 Kodak"), ltith respect to manufacturing and hazardous 

waste treatment, storage and disposal operations located in the 

City of Rochester a.nd Town of Greece, Nw.t York, (.k.nown as "Koda)~ 

Park*' and "King's Landing); and 

WHEREAS,. the United States in its Complaint. seeks, ~ 

I 
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J.l.iil, injunctive relief> and the itnposition of civil 

penalties for the violations of RCAA and CERCLA aUeqed in the 

Complaint; and 

~~ the parties agree and t.be Court finds that this 

consent Decree bas been negotiated by the Parties in good faith, 

that implementation of this consent ~cree will avoid prolonged 

and c<:mtplioated litiqaf-ion between the Parties, and that this 

Consent' Decree i.s fair, reasonable, and in the public :i.nterest; 

and 

W~S, the part}.u agree that by enterinq .into this 

consent Decree the Defendant has not admitted the truth of any 

allegation' in the complaint except the allegations pertaining to 

ve.nue · ;i'nd subject mat:.te.r and personal juri$diction; and 

WHEREAS, the parties,*"withou.t the necessity of trial or 
( 

adjudication of any issues of fact or law, and without any 

admission of liability by th~"Defendant, consent to entry of the 

following Consent Decree resolving Plaintiff1 s claims. 

I. RR:EN'I'.t'IONS 

l.. Unless otherwise expressly provid&<i herein, terms used 

in this Consent Decree or its Attachments that are defined in 

RCAA, 42 u.s.c. SS 6901-69911 1 or in regulations promulqateel 

under RCAA, 40 c.F.R. Parts ;260-280 1 t>ha.ll have the 1aeaning 

assiqne.d to them in RCRA or in such requlations. Whenever terms 

listed below are used in this Consent D~cree or in the 
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Attachments hereto and·i.ncorporated hereunder, the follovinq 

definitions shall a:pply: 

"Compliance Scbeaule .. shall mean the sehedul<! of vork 

required under this Consent Decree to be complete6 by Kodak ar; 

set forth in Attacbl:lent A to this Consent Deorili!e and any 

modifications thereto made in aoocrdance with t.bis Consent 

. 
•consent Decree• shall mean this Decree and all Attachments 

hereto (listed in Section XXIIl) • 'In the event of confl.iet, 

betveen tpin Decree ~d any Attechlllent, this Decree shall 

control, except with respect to Section XX (~ecord Retention) in 

which case Attachment A shall control; 

~bay.. shall mean a calendar day unless expressly stated to 

be a workinq day. •work!~ day• shall mean a day other than a 

Saturday, Sunday, or Federal holiday. In computinq any period of 

time under this Consent Decree, where the last day would fall on 

n saturday, suruiny1 or Federal holiday1 tho period shall nm 

until the close of business of the next vorkin9 day; 

"Dafcmdant• means the Oi!fe.ndant in this action, Eastman 

Kodak company; 

"EPA" means the United States Environmental Proteotion 

Agency and any successor departments or agencies of the United 

States; 

"Kodak Park Facility• or "Site" means the follovinq 

manufacturing and ha~ardout:~ vaste treat:lllent, totoraqe and dis:pos.al 

operations owned and/or operated by Defendant East~n Kodak 
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company in Rochester. New York: Kodak Park Main Plant, EPA RCRA 

1.0. No. N¥0980592497, and the Kinq•s Landing Wastewater 

Purification Plant, EPA RCRA I.O. No. N¥0000706242; 

*LOR* weans land disposal restrictions promulqated pursuant 

to 42 u.s.c. 5 6924 and codified at 40 c.F.R. Part 268; 

"':Notify" and •submit• and other terms signifying an 

obliqation ~o transmit or communicate doouaents and information .. 
mean to deliver in person, deposit in the United states mail or 

dispatch by express courier not later than the day that such 

transmission or commu~ication is·required by this Consent Decree. 

Should such day be a weekend day or a federally or state 

re~ized' holiday, the delivery, deposit, or dispatch shall be 

due on·the next business day; 

•Paragraph" shall meap a portion of this consent Decree 

identified by an arabio numeral or an upper case letter; 

aparties" shall ~~lean the~ united States (Plalntiff) and 

Eastlll<'ln Kodak Coll!pany (Defendant); 

"Plaintiff" .shall mean the united States; 

. ~United states• shall Man the united states of Axnerica; and 

•work., shall mean all activities Defendant is required to 

perform under this COnMnt Decree, together with its Attachments, 

except those required by Section XX {Record Retention). 

n. yplU:IDIC'rJON 

2. This court has jurisdiction over the subject ltlatt.er and 

over the parties pursuant to RCRA SS 300S{a), 42 u.s.c. 

S 692S{a), CERCLA S 104(e), 42 u.s.c. S 9604(e), and 28 u.s.c. 

- 4 -
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SS 13:31, 1345, and 1355. This Court also has ~rsonal 

jurisdiction ove.r the Defendant. The Complaint filed herein 

states claims for Which, if the allegations were proved. relief 

could be granted. Solely for the purposes of this consent Decree 

and the underlying Complaint, Defendant waives all objections and 

defenses that it zuay ha.ve to juri$diction of the court or to 

venue in this District~ Defendant shall not challenge the terms 

of this consent Oecree or this court's jurisdiction to enter and 

enforce this consent Decree. Defendant shall identify, on the 

attached si9nature pfotge, the naxoe, address and telephone nu:llt);)er . . ~ 

of an agent Who i.s authorized to accept service Of proceSS by 

mail on behalf of tl:tt1 Defendant with respect to all matters 

arisih<J under or relati:nq to this Consent Decree. Defendo.nt 

hereby agrees to accept service in that ~annar and to waive the 

formal service requirements set forth in Rule 4 of the Federal 

Rules of Civil Procedure andany applicable local rules of this 

Court, includinq, but not li=ited to, service of a summons. 

IXI. PAR~I&$ BOUND ~ JOTJOB 0? fr!A!SVBR 

J. The provisions of this Consent Decree shall apply to 

and be b ind.ing upon the United States and upon Kodak and i. ts 

officers, agents, snccesaors, assi<;~ns, and all persons acting on 

their behalf. Each party certifies that at least one of its 

undersigned representatives is fully authorized by the party whom 

he or she represents to enter i.nto the terms and conditions of 

this Consent Decree, to execute it on bqhalf of that party, and 

- 5 -
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to legally bind the party on Whose behalf he or she executes this 

consent Decree. 

4. Unless otherwise aqreed to by EPA, no change in 

ownership, corporate, or partnership status relating to the Kodak 

ParJ<: Facility, or conveyance of title, easo~~~ent, or other 

interest in the Kodak Park Facility, inclUding but. not limited to 

any lease or transfer .pf ·assets or real or personal property, 
~ 

will alter the Defendant's obliqation to comply with th~ 

requir~ts of this consent Decree or to ensure compliance by 

any suoo~or or auiqn of the Defendant, reqat.'dlus of whether 

·the Defendant continues to exist following the transaction • . 
a. Xn the event that any suob oonveyanoe or lease of 

Kodu'.itark property will entail the usaqe by another person of 

, t the Kodak Park industrial ·rever system or other Kodak Park 

b.a.zardous waste treatment, storage, or disposal facilities 

regulated under 40 <: .. F.R. Pa~s 264 or 2651 then it shall be 

Kodak's obligation to require compliance by that person with the 

:relevant portions of sections I(A), and II throuqb VI of the 

CO~npliance Schedule annexed hereto as Atta~t A, and to 

reserve the right to monitor compliance by that person. Kodak 

shall remain liable to EPA for any stipulated penalties that may 

accrue· due to any non-compliance by that person. Kodak also 

shall require that such person estallliah and mainta.in adequate 

waste characterization and envi:rorunental manat!Jement programs with 

respect to the acquired property. 

- 6 -
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b. In all cases,. it shall be Kodak's obligation with 

respect to any port.ion of the Kodak Park Facility conveyed or 

leased to ensure access to property and information purttuarrt to 

sections vr. and xu: of this consent Decree. Any 'dtH!:d, title, or 

other instrument ot conveyance shall contain a notica that the 

Kodak Park Facility is the subject of this Consent Decree, 

setting forth the cas~caption and index n~r. and the court 

having jurisdiction. 

s. Defendant shall notify EPA in the manner specified in 

40 c.F.R. S 210. 72(a) ~4) or 40 C.F.R. § 270.40, as applicable, 

pri.or to a change in the operational and/or ownership control of 

a.ny portion of KO<lak Park, including but not limited to the 

convcyanc~ of title, ~asement, or other interest, inoludinq a 

leasehold interest. This')"otice t~ha:U also include a 

description of both the current and expected future activities on 

that portion of ,t;he Kodak P~~k Facility to be conveyed, leased or 

otherwise alienated. Defendant shall also provide a copy o! this 

consent Decree to the grantee prior to any such conveyance. 

6. Defendant shall provide to each contractor hired to 

perform any of the Work (as defined abOve) r~red by this 

Consent Decree or its Attachments (and to each person 

representinq the Defendant with respect to the Site or the Work), 

a copy of all sections of this Decree and/or Attachments relevant 

to the contractor's employment, and shall condition all contracts 

entered into hereunder upon performance of the Work in conformity 

with the terms of this Consent Decree and its Attachments. 

- ., -
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Defendant or ita contractors shall provide written notice of the 

Consent Decree to all subcOntreotors hired to perform any portion 

of the Work required by this Consent Decree. Defendant 

nonetheJ.ess shall be responsibJ.e for ensuring that its 

contractors and subcontractors perform tbe Work contemplated 

herein in accordance with. this consent Dom:ee .. 

r'f. gmmur. JIO!lf!XOJI 

7. ~liiJUlQI WJ.:tb bi!litt.IM~ Lmf: All activities 

undertaken by Defendant pursuant to this consent Decree Shall be 

perfonted ,in accordan~ with the requiraents of aU applicable 

Federal, state and looal laws, penits, and retqUlations, 

including,· without limitation, federal and state regulations 

~ovarriif19 the qaneratiort1 treatment, storage, transport# and 

disposal of ha%ardous,wast,, and the terms and conditions of 
t 

Defendant's Kodak Park RCRA permit (No. N¥0980592497), and any 

modifications thereto. 

s. pjtrmittu Where any portion of tbe Work requires a 

federal or state permit or appreval 1 Defendant shall submit 

ti~ely and complet& applications and take all other actions 

necessary to obtain all such permits or approvals. 

9. The Defendant may seek relief under the provisions of 

Section XVII (Force Majeure) ot this consent Decree tor any delay 

in the performance of the Work resulting from a failure to 

obtain, or a delay in obtaining, any permit reqUired for the 

Work, provided that Defendant has ~sed due diligence to obtain 

such parmit. 

- 8 -
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10. Thi.s consent·D~cree is not, and sh<llll not be construed 

to be, a permit issued pursuant to any federal or state statute 

or regulation. 

V • PERF'~CE OJ' 'l'lU~ WORJI: BY tlll'FEtmMft' 

11. Defendant shall oomply with the provisions and terms 

contained in the compl,~ance S,::::hedule set forth in Attachment A , 

which is incorporat~d by reference into this Consent Decree~ 

This compliance Schedule requires Defendant ~ak to perfo~ 

various ta~ks, includ~ng, but not limited to, the following: 

(1) Perform a waste determination at the point of 

generation· on each solid waste stream generated at Kodak Park and 

King'tf'Landing, pursuant to 40 c.r.R. S 262.11, 268.7 and 6 Nl'CRR 

; s 372.2; 

(2} Inspect, repair, and upgrade the Kodak Pa.rk industrial 

.(3) Upqrade, opel:'ate, and submit J)ermit applications for 

the multiple hearth incinerator located at Buildinq 95 and used 

to incinerate wastewater sludge frail! Kinq's Landlnq containing 

hazardous ~astes. 

u. The Oefendllnt shall c0111ply ~ith the provisions and 

terms o£ the "Management Systems Analysis* set forth in 

Attac~ent a, which is incorporated by reference into this 

consent Decree. 'l'lli1!11 Management systetaS Analysis requires 

Defendant to complete, implement, and document a comprehensive 

- 9 -



12-1 0202-alg Doc 2670-9 Filed 12/21/12 Entered 12/21/12 10:19:05 Exhibit B
Part 7 Pg 14 of 51 

environmental management program at Kodak Park and King's 

Landi.nq. 

c. .tn.~lt~it~at}l or :&:~2W.t..t.fL.I~~tC the Woit 

1.3. If,. prior to Defendant's Requ~t for art Acknovledguent 

of CCU~p.letion, p1.1rsuant to Section XI of this Consent Decree, 

Plaintiff deterMines that Defendant's perf~ of the Work ilil 

inadequate or incompl~::e. EPA will not.i.fy ~fendant in writing of . 
t:be activities that must be undertaken t:o complete the Work, and 

win set forth in the notice a period for D<!fe.ndant to 

satisfactorily compl~ the Work. D<!fendant shall perform all 
* • 

activities described in the notice in accordance wi.t:h the 

speoificat1ons end schedules established therein, sUbject to its 

riqnt'to invoke the dispute resolution procedures set forth in 

section XVI (Dispute Res~lrtion). 

vz. SITB IOCBSS 

U. Comaenoi.nq upon tn'e- date of lodqing of th.is consent 

Decree, the Defendant agrees to provide the United States and its 

representatives~ inclUding EPA, its ~ployees and autbori~ed 

agents (including contractors and subcontractors), aocess at all 

rgsonabla timeG to the Site and any other p~ owned or 

~ntrolled by Defendant, or accessible to Defendant by contract, 

to which access h required fer t:he implelllentation of this 

Cotu;ent Decree, for tb<t purpoeo.s of conducting any< aotiv.ity 

related to tbis consent Decree including, but not liudted to: 

a. Monitoring the Work1 

b. ver.itying an)• data or information submitted to the 
United States; 

- 1.0 -
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c. Conducting i»vestigations relating to the Work; 

d. Obtaining samples relati.ng to the Work;· 

e. Inspecting and copying records 1 operating logs, 
contracts, or other documents maintai-ned or generated 
by Defendant or its agents related to tbe Work; and 

t. Assess.ing Oefendant•s complianct:~ with thin Consent 
Decree. 

15. The activities authorized by this Section include, but 

are not limited-to: 

a. interviewing and obtaining oral, written or recorded 
stateaents £r0l!l personne.l involved in vork activity 
raquired by this Consent Oecree, vhether such personnel 
¥e fMIIPloy~d by the Defendant or by its contractoru or 

· subcontractdrs; 

b. ,inspecting 1 reviewing, and copyi.ng all documents that 
relate to work activity required by this Consent: 
Decree; 

c. observing, photot,rraphing, or othervise documentinq the 
performance or cp~pletion of work activity required by 
this Consent Dectee; and 

d. conducting ~uoh o~er monitoring and investigative 
activities as EPA d~~ necessary to monitor the 
Defendant1 s work activity required by this consent 
Decree. 

1.6. At the time of entering the Kodak Park Facility, EPA 

employees and representatives shall present valid credentials or 

other official nut:bori%ation. The Defendant shall have the right 

to aoc:ompany EPA repre!\lentatives throughout t:bll!ir presence at the 

Kodak Park Facility and to monitor and record the investigative 

activities conducted by EPA, so long as such monitoring or 

reoordi.ng does not delay or impede the investiqat:ive activities 

ot EPA. If such a recording of EPA's investigatory activities is 

made, the Defendant shall provide a copy of the recording to EPA. 

- 1l -
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17. Kodak; upon r:equest at the time of samplin<:J, may obtain 

splits of any s.:uzp~es taken by the United States or EPA, or their 

representatives, and upon request shall be provided with copies 

of the results of s&Ui'Jpl.inq, analysis, tuts, or other raw data 

generated as a result ot activitiet~ authorized under Paragraph 15 

of this Consent Decree. 

18. Notv!thstandinq the toreqoinq Paragraph cr any other 
\ 

provision of this Consent Oeoree, ,the United States hereby 

re!-ains all of its information gathering and inspection 

authoriti(UI. and riqhi;:s,: i.noluding enforcement actions related 

thereto, under ReD, CE:RCLA and any other applicable statutes, 

regulations or permits. 

19. Whenever this Corent Decree or its Attachments 

requires ,the Defendant to submit a workplan, study, or report, it 

shall be signed and oertifiea•as accurate by a responsible 

corporate officer as defined in 40,C.F.R. S 270.11{a)(1), or his 

duly authorized representative. This certification shall include 

the followinq language: 

I certify under penalty of law that this dOCUlllent and 
any attachments to it vera prepared under my direction 
or aupervision in accordance vith a syst.- desiqned to 
assure that qualified personnel properly gather and 
evaluate the information submitted. Based on ray 
inquiry of the person or persons Who ~ge the system, 
or those persons directly responsibl~ for <Jathering the 
information1 the information submitted is, to the best 
of my knowledge and belief, ·true, accurate, and 
o011'1plete. I tm aware that there are &l<,;fnificant 
penalties for submitting false information, including 
the possibility of fine and imprison~ent for knowing 
violatioru~. 

- 1Z -
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Exhibit B-

20. Whenever under the terms of this Consent Oeeree notice 

is required to be 9i ven or a report or other doeument is requtred 

to be forwarded by one party to another# it shall ,be directed to 

the individuals and addresses speclfled in Paragraphs :u and 22. 

below, unless otherwise specified by this Consent Decree. Any 

correspondence sulmlitt~d to the qovernmtmt shall include a 

referenee to the ease caption and index nW!Iber of this court. 

aetion. Any changes in the person designated to send or receive 

such notic~ or in tht address to which the notic~ ia to be sent 
" ' ' 

shall he provided to the other parties, in writing, in accordance 

with the requirements of thi.s Section. 

21. Any technical. reports or: data required to be su:tmitted 

under this Consent Decree thall be subt:litted to: 

(4 copies) 

BranCh Chief 
U.S. Environmental Protection 

Agency - Region II 
Har;ardous Waste Compl,ia.nce 

nrancn 
26 Federal Plaza 
New York, New York 10276 

As to the N'lSDEC: 

Director o£ Division of 
Hazardous substances Ri!lgulation 
New York State Department of 

Environmental Conservation 
Division of Hazardous 

Substance Regulation 
50 Wolf Road 
Albany, Ne\ol York l223J 

- l'l -

(1 copy) 

Enforcement Specialist Office 
National Enforcement 

Investigations center 
u.s. Environmental. Protectlon 

Ju;Jency 
Building SJ, Box 25227 
Denver Federal canter 
Denver, Colorado 6022~ 

Regional Director 
Region s 
New York State Department of 

Environmental Conservation 
6274 East Avon-Lima Road 
Avon, Ne~ York 14414 
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22. The parties designate the tolloviw;J individuals to 

receive any other notifications or submlssions, and to 

eolUiunicate infomally about problQld incurred or anticipated in 

meeting the requirements of thiS consent Decree and its 

Attacb!Mnt:s~ 

AI tp tho Yntto~ Stlttt: 

Cbief 
Environmental Enforoe=ent section 
Enviromwant and Natural ReliQUrcea 

Division 
u.s. Dep~ent of 3ustice 
1425 Nov York Avenue, N.W. 
wa~, o.e. 20o$?: 
Regional counsel 
Office of Jteqional Counsel 
u.s. Environmental Protection Agency 
ae Federal Pla:a 
Nev Ybrk, Nev York 10278 

Director 
Environmental, Health and Safety Leqal staff 
East.lrum Kodak COittpany '·, 
343 state Street 
Rochester, Nev York .. 14650~0207 

23. such informal communication is intended to facilitate 

meeting the obj.ectives of this consent Decree and shall not 

relieve the parties of the notice and reporting require~nts set 

forth elsewhere in this consent Decree and its Attachments. 

xx. pgMusmu Nf9PIR+If Mpex at.PPfton.t. 

24. After review of any plan, report, schedule or other 

item that in requirea to be submitted for approval pursuant to 

this Consent Decree, EPA shall, in writing: (a) approve, in whole 

or in part, the submission; (b) approve the submission upon 

- 14 -
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specified conditions; (c) disapprove, in Whole or in part, tbe 

submission. directing that the Defendant modify the submission; 

or (d} any combination of the above. 

25. In the event of approval or approval upon conditions by 

EPA, pursuant to Paragraph 24(a), or (b), Defendant shall proc~ed 

to take any action required by the plan 1 report, schedule o.x.· 

other itela, as approv~~ by EPA. 

26. Upon receipt of a notice of disapproval pursuant to 

Paragraph 24(c), Defendant shall, vU::.hin fifteen working dayo or 

.such other ,time as specified by EPA in such notice, correct tbe, . ' 

deficiencies and resubmit the plan, report, schedule' or other 

itelll for a·pproval. The revised document, if approved by EPA, 

shal.l become final. Any stipulated penalties applicable to the 

submission, as provided in Section XV, shall accrue durin9 the 
~ 

specified period, but shall not be payable unless the 

resubmission is disapproved due to a material detect as provided 

in Paragraph 24. 

21. Notwithstanding the receipt of a notice of disapproval 

pursuant. to Parag-raph l4(o), Defendant. shall proceed, if EPA t>o 

directs~ to take any action required by any non-deficient portion 

of tbe submission. Implementation of any non-deficient. portion 

of a submission Ghall not relieve Defendant of any liability for 

stipulated penalties under Section XV {Stipulated Penalties). 

28. In the event that a resubmitted plan, report or other 

item, or portion thereof, is disapproved by EPA, EPA may aqain 
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require the Defendant to correct the deficiencies, in accordance 

with the precedinq Paragraphs. 

29. If upon rosubmission, a plan, report1 or item is 

disapproved by EPA due to a material defect, Defendant shall be 

deeed to bave failed to submit such plan, report, or item in a 

timely and adequate manner, unless the Defendant invokes, itt a 

timely 111an:ner, the dispute resolution procedures. set forth in 

section XVI (Dispute Resolution) and EPA's action is overturned 

pursuant to that Section. 'J.'bo provisions of Section XVI (Dispute 

Resoluti~). and Sect~!l XV (Stipulated Penalties) shall qove.rn 
. 

the implementation of the Work and accrual and payment of .any . 
stipulated penalties dur.inq Dispute Resolution. If EPA's 

disapproval i.a upheld, stipulated penalties shall aeerue for suoh 

violation froll'l the date on'twhieh the initial submission. wato 

oriqinally required, as provided in Section XV. 

JO. All plans, .reports:·a.nd other items required to be 

submi:tte.d to EPA under this consent Decree shall, upon written 

approval by EPA 1 be enforceable under this Consent Oecree4 In 

the event DA approves a portion of, a plan, report, or other item 

required to be sul:ndtt.ed to EPA under this Consent Oeeree, such 
-, 

approval shall be in vritinq, and the approved portion shall be 

enforceable under this Consent Decree. 

x. IMJBG!!QI IEIPONII 

31. In the event of a.ny act.ion or occurrence dur inq the 

performance of the work that. causes or threatens a release of 

hazardous waste or hazardous constituents frOll'l the Site that 

- 16 -
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constitutes an eme.rqenoy situation or 111ay present an immediate 

threat to public health or wel!are or the ~vironment, Defendant 

shall provide oral notice to EPA within one business day, and 

shall notify EPA in writing within ten (10) days, 'summarizing the 

nature, immediacy, and magnitude of the actual or potential 

threats to hUlllan health or t:he environment. The written notice 

requi~ement may be sat:J.,sfied by sending to the addresses 

specified in Section VIII (Notices) of this Decree a copy of any 

notice that includes the required information and that is 

qenerated,pursuant to~ requirement of CERCLA, or pursuant to a 
" 

state statute 1 toget.he.r with a cover letter specifying that the 
' notice is being provided pursuant to this Consent Decree, and 

including the docket n~ar of this ease. 

32. ~~e Defendant sh~ll, as soon as possible, submit to EPA 
l 

for its approval, a plan to ~itiyate the threat or emergency 

condition in accordance with ''all applicable provisions ot' this 

Consent Decree and its Attach:m.ents. EPA will approve or modify 

this plan, and the Defendant shall implement this plan as 

approved or modified by EI?A. If EPA detsrmines that quicker 
< < 

action is reqUired, then the Director of the Air and Waste 

Management Division, Region II, may orally authorize Defendant, to 

act prior to Dofendant1 G makinq any written submission to E.PA. 

In the case of an extreme emergency, Defendant may act without 

prior EPA approval; any such unapproved action shall be taken at 

Defendant's own risk, and Defendant shall be responsible for any 
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., 

different. or additional action subsequently required by EPA t.o 

nitiqate the threat(s). 

33. If EPA determines that activities in compliance or 

non-compliance with this consent Decree have caused or may cause 

a release of a hazardous waste or hazardous constituent., or may 

pose a threat. to human health or the envi.ronment., EPA uy direct. 

Defendant. to o~p ~~er implementation of this consent Decree, 

or a portion of tbio Consent Decree, for such period of tiae as 

ma¥ be needed to abate any such release or threat andfor to 

undertake !t"Y action •. that EPA determines to be necessary. Any . . ~ 

stipulated penalties that accrue as a result of EPA's direction 

that Defendant stop further impl~entation of this Consent 

Decree1 or a portion of this consent Decree, Gball aoqrue durinq 

the period of delay 1 but shall not be payable unless the release 
~ 

or threat is the result of activities not in compliance with this 

consent Decree. 

34. Subject to the provisions of the foregoing Paraqrapb 

and section XVII (Force Majeure) of this Consent Decree, the 

existence of emergency conditions sball in no way relieve 

Defendant from ti•ely i=Plementation of the activities required 

·by this Consent Decree or i ttl Attaobltents. 

3.5. In the event that Defendant fails to take appropriate 

response action as required by this Section, and EPA takes such 

aotion insb~ad. Defendant. sball reilllbune EPA for all costs of 

such actiort. . .including but not liai ted to oosts incurred in 
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connection with hiring contractors and subcontractors, and any 

enforcement costs. 

36. Nothin9 in the precedlng Paragraph or in this Consent 

oecree shall be deemed to limit any authority of the United 

States to take, direct, or order all appropriate action or to 

seek an order frOlll the Court to protect hwmn health and the 

environment or to prav.~nt, abate, rE~Spond to, or lllinimize an 

actual o:r threatened release of any solid waste, ba2:cardous waste 

or hazardous constituents on, at, or from the lCod.ak Park 

facility., 

XI. SOffPLETlOI OP ~ WORI 

37. Within 90 days after Defendant concludes that, all 

ph<u.H~s·'of the work required under Attaduaent A to this consent 

oecree (the "Attachment A 1ork") have been fully perf~, 

Defendant, if EPA so requests, shall schedule and conduct an 

inspection of the Kodak Park 'Facility; to be attended by 

Detfendant and EPA. 'The N<!W York state Department of 

Environmental Conservation also shall be invited to attend. 

Following the inspection, and correction of any problems noted 

by EPA, Defendant shall submit one or more written reports by 

registered professional engineers in the relevant technical 

fields, certifying in compliance with section VII of this Consent 

Decree that the Attachment A Work has been completed in full 

satisfaction of the requirements of Attachment A ot this Consent 

Decree. These reports shall indicate the case name and civil 

action n~r, and shall ba sUbmitted together with a Requa;>&t for 
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Acknowledgement of Completion containing the followinq 

stateiDent, si.gned by a reap¢nsible Mrporate official of 

Defendant: 

"1'o the best of fAY Jmowledqe, after thorouqh 
investiqation in aCMrdance with a system dosiqned 
to a.fi'IIINX'O that qualified penonnel properly qather 
and evaluate the inforution subldtt:ed, X certify. 
based em my inquiry of the ~ or ~ who 
:manage the systo, or those persons dirsotly 
resporudble lOr gatheril\q tho. infOl."'Htion, that 
Kodak·has cowpleted in accorctanoe with the Consent 
Decree the Work set forth in Attachment A of t.hls 
Constmt: Decree, and that the inton~ation cont:ainBCJ 
in or a~anyinq this aublllisaion b true, 
accurate and coqplete. I aiD aware that there are 
"siqnificant~alties for~ false 
information, bn::ludinq the poss ty of fine and 
imprisonment for knowing violations.• 

38. If, af.ter review of the written reports and. 

certif!cation, EPA do.termines that any portion of the Work has 

not been completed in acco~dance with this Consent Decree and 
( 

. Attachment A hereto, EPA will notity Defendant in Wl:'itinq of the 

activities that :must be und~taken to COlllplete the Work. EPA 

will set forth in the notice a schedule for perfot'IMnce of suCh 

activities consistent with the consent Decree and AttaobiDent A 

hereto, or vill require Defendant to nt.:ait: a schedule to EPA for 

approva~ pursuant to section rx (SUbtfliGsions Requirinq Agency 

Approval). Defendant shAll perform all activities described in 

the notice in accordance with tho specifications and schedules 

estabU.nhed therein, subject to its dght to inVOke the dispute 

resolution procedures set forth in Section xvr (Dispute 

Resolution). 
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J9. If 1:PA concludes, bas~ on t:he initial or any 

Defendant, and after a reasonable opportunity for review and 

colDtent by the state, that the Attachlttent A \olork btts been fUlly 

performed in accordance vith this Consent Decree, EPA will so 

notify the Defendant in vriting, which Mtiee shall constitute 

the Acknmrled9elllettt of Completion. 

SU. BNFfJRCP:EK'l' C:OS'l'tl 

40. If, follolting compliance with Paragraph 13 :mdjor 38 1 

Plaintiff .determines~ t:f1at Defendant's performance of the Work 

remains inadequate or incomplete, Defendant shall reimburse the 

United States for all costs incurred by or on behalf of the 

united states in connection with tite enforcement of this Consent 

Decree or the performance yf the lolork, including: but not lbtited 

to costs incurred in connection with hirinq contractors a.nd 

subcontractors to review tbe'Kooak Park Facility and to oversee 

and monitor the Work. The United States will send Defendant a 

bill detailing such costs and requiring payment. Thia bill shall 

.include a Regionally-prepared cost sU!Miary that includes direct 

and indirect costs incurred by EPA and DOJ' and their contractors 

on a quarterly basis. oefendant shall make all papents within 

JO dAys of Defendant's receipt of each bill requiring payment, 

except as otherwise provided in Paragraph 41. The Defendant 

shall make all payments by certified or cashier's check ~ade 

payable to "TreJ~r.urer, United Statu of America," and tendered in 

full to the United States Attorney for the Western District of 
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New York. A copy of tho check and any correspondence from Kodak 

to the United states Attorney shall be sent to the United States 

and EPA as provided in Section VIII (Notices). 

41.. Oefendant 111ay contest payment of any costs invoiced 

under Paragraph 40 on the qround that the United States has made 

an accounting error. such objection shall be made in writing 

within lO days of rece.ipt of the bill and 111Ust be sent to the 

United States pursuant to section VIII (Notices) ot this Decree. 

Any such objection shall specifically identify the contested 

costs and· the basis .tor objection. In the event of an objection, 

the Defendant shall within the ~o day period pay all unconteste~ . 
c<:mts to the united states in the anner described in 

Parag'iaph 40. Sinlultaneously. the Defendant shall establish an 

interest bearing escrow acqount in a federally-insured bank duly 
f ' 

chartered in the State of New York and remit to that esCt"ow 

account funds equivalent to tfle amount of the contested costs. 

'!'he Defendant shall send to the United States, as provided in 

Section VIII (Notices) of this Decree, a copy of the transmittal 

letter a.nd check paying the uncontested costs, and a copy of the 

·correspondence that establishes and funds the E!$0t'OW account, 

including# but not limited to, information containing the 

identity of the bank and bank account under which the escrow 

account is established as well as a bank state-ment showing the 

initial balanca of the escrow account. simultaneously with 

establishment of the escrow account, the Defendant shall initiate 

the Dispute Resolution prooedu~ in section XVI (Dispute 
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Resolution). If the Unitoo states prevails in the dispute, 

within 5 days of tbe resolution of the dh>put.(.!, the Defendant 

shall pay the s~ms due (with accrued interest) to the United 

states in the manner described in Paragraph 40. If the Defendant 

prevails concerning any aspect of the contested costs, the 

Defendant shall pay that portion of the costs (plus associated 

accrued interest) for ¥bich it did not prevail to the United 

states in the manner d,escribed in Paragraph 401 any balance of 

the escrow account shall be disbursed to the Defendant. The 

dispute resolution pr~edures set !orth in this Paraqraph, in 

conjunction with the procedures so:tt forth in Section XVI (Dispute . 
Resolution}, shall be the exclusive mechanisms for resolvinq 

disput~ roqardinq the Defendant's obliqation to reit:lburse tlte 

United States for its costf in connection with this Consent 
( 

Decree. . 
42. In the event that the pay:ttlents required by Paragraph 40 

are not made vithin JO days of the Defendant's rece:ipt of the 

bill, Defendant shall pay interest on th<Jc unpaid balance at the 

rate established by the secrc.t1lry of Treasury pursuant to :n 

u.s.c. 5 3717. The i.ntereat on the United Statesi costs shall 

beqin to aoorue on the date of the Defendant¥s receipt of the 

bill, and shall continue to accrue at the rate specified through 

the date of the Defendant1 s payment. such intere$t shall be 

compounded each federal fiscal year. Defendant shall also pay a 

n per annwu penalty on any principal a111ount not paid within 

ninety (90) dayu of the due date. · Payments of interest and 
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pena1ties made under this Paragraph shall be in addition to such 

other r~edies or sanctions available to Plai~tiff by virtue of 

Defendant~s failure to make timely payments under this Section. 

43. Kodak will pay a civil penalty of five million dollars 

($5 1 0001 000) to the United States for the RCRA violation• 

enumerated in the COII'p.,laint in this action, and will offset an 

additional three tdlllon d<:~llars ($34'ooo,ooo) in penalties with 

an agreement t<:~ C¢nduct a number of supplemental Environmental 

Projee!ts¥, ~as set forth. in Section XIV, 1nfm. 

a. Within ten (10) working days of Defendant's receipt of 

notice of the lodginq of this Consent Decroe with the Court, 

Oe!ond<int ehall establish an interest bmtring escrow account 

meetinq the requirements of this Paraqrapb in a federally-insured 
1 

bank duly chartered in the State of New York, and shall remit to 

that escrow account funds in ~'the s111ount, of $5, 000, 000. oo. 

b. Within the same tilDe frame, Defendant shall send to the 

united States, by overnight mail directed to the add:t""eSses 

specified in Section VIII: (Notices) of this DecreE!, copies of the 

documents establishing and fundinq the escrow account, toqetber 

with information C¢htaininq the identities of the bank and of the 

escrow agent, the bank account under Which the escrow aacount is 

established, and a bank statGent or deposit slip showing the 

initial balance of tbe escrow aceount. The correspondence shall 

also reference the civil action number of this case1 and the 

Ot:lpartment of .rustice ("OOJ"} caso number (90-7-1-646). 
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c. All funds paid into the escrow account by Defendant 

shall remain in escrov and, may not be withdraWI by any pet:son 

except to make the payment required by Paragraph 4l(d) of thin 

Decree, unless the Court determines that entry of this consent 

Decree is not in the public interest and declines to enter it as 

an orde-r. If the Court declines to enter the Consent Oeere<a as 

an order, all sums in the escrow account shall be returned to ., 
Defendant1 together with any accrued interest thereon. 

d. Within ten (10} vorking days of Oefendant1 s receipt of 

notice of ·entry of ~be Consent Oecree by the court, Defendant 

shall, through the escrow agent, remit the principal of the 

escrowed ~oniu to the United Statu, together with any accrued 

interEist thereon. Payment shall be mada by Electronic Funds 

Transfer ("EF'l'" or wire transfer) to the U.S. Deparbetit of 
t 

Justice lockbox bank at the Office of the United statea Attorney 

tor the Western District ot'New York, referencing the DOJ Number, 

9U-7-l-646 and the u.s.A.O. tile numbQr 94-V-0715. Payment shall 

be wade in accordance with instructions provided by the Plaintiff 

to t.hu Defendant upon execution of the Consent Decree. Jmy EF'l's 

received at the u.s. o.o.J. lockbox hank after 4:00 P.M. (Eastern 

'rime) will be credited on the next business day. Notice of the 

EF'l' and copies of any correspondence from Defendant to the uni.ted 

states Attorney shall be sent to the United States and EPA as 

provided in Section Vl!I (Notices) of this Decree. 

44. In the event that the payment r<!quirad by Paragraph,4J 

is not made in compliance with the terms of Paragraph 43¥ 

- 25 -



12-1 0202-alg Doc 2670-9 Filed 12/21/12 Entered 12/21/12 10:19:05 Exhibit B
Part 7 Pg 30 of 51 

Defendant shall pay int.ere:llt on the unpaid balance at the rate 

established by the Secretary of Treasury pursuant to Jl u.s.c. 

S 3717. The intEtrest on the United States• costs shall begin to 

accrue on the date of the 11th day following Oefe)"'dant's receipt 

of notice of the entry of the consent DeCree, and shall continue 

to accrue at the rate specified through the date of the 

Defendant's pa:)l'lMnt. Such intenst shall be compounded uch 

" federal fiscal year. Defendant ~hall also pay a ~t per annum 

penal.ty on any principal 010unt not paid within ninety (90) days 

of· the due date. Payments of i.nterest and penalties made unCle-
.~ 

this .raraqraph shall~ be in addition to such other ruedies or 

~nctions available to Plaintiffs by virtue of Defendant's 

ta:Uur.~ to mAke timely paym4ntti urullilr this Slilct1on. 

45. No payments nad~ under this section shall be tax 
\, 

deductible for Federal or State tax purposes. 

nv. SURI.PR!!¥ ~ ~s 

46. Defendant shall implement certain SupplE!lnental 

Environ~~~ental Projects ("SEPs"), with an aqgr09ate value of 

approximately $12,000,000, in accordance with the provisions of 

Attachment c, hereto, to facilitate pollution prevention and 

waste ~~ainimisation at the KodAk Park Faoility. Defendant hereby 

certifies that, to the bl:mt of its knowledqe, it iG not otherwise 

required, by virtue of any local, state or federal statute, 

requlation, order* consent decree, or other law, to perform the 

specific tasks enU~~~erated in Attachment C to this Consent Decree. 

Defendant futher c~rtifies that it has not already received, and 
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is not currently negotiating to receive, credit. in an)' other 

federal or state enforcement action for <U1j' or th~! .SEPs spec:if,h!d 

in Attachment c. 

XV. STIPULATED PENALTIES 

47. Defendant shall be liable for stipulated penalties to the 

United States, as specified belO\t¥ for failure to comply with the 

requirements of this Consent Oecree, unless excused under Section 

XVII (Force Majeure). "Col!lpliance" by Defendant shall include 

timely completion of the activities required by this Consent 

oecree, its Attac~ents, or any work plan, schedule, or other . . 
document approved by~EPA pursuant to this Consent Decree. 

a. For failure to submit the Penalty pursuant to the terms of 

Sec:tio~ .. XIII, Defendant shall pay :stipulated penalties in the 

following alnOUnt:s for each, day during wh.ich the payment is not 

received: 

Porio4 or Pailure 
~S.L£l9.!B.Pl.1: 

1st through JOth day 
31st through 60th day 
6lst. day and bey<md 

, Penalty Per Violation 
' ~or: pax 

$2¥$00 
$4,000 

$10,000 

'b. tor failure to t~cet any implet~entation or construction 

deadline established in Attachment A to this consent Decree, and for 

any violation of the interim operating conditions established in 

Section V!(B)(2) of Attachment A to this consent Decree, the Defendant 

shall pay stipulated penalties in the following amounts tor each day 

during which each violation continues: 
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P•u:iod ot Failure 
'.t'g qgmpl:r: 

1st through lOth day 
31st through 60th day 
6lst day and beyond 

Penalty P~r Violation 
Per tl.~Y 

$1,000 
$2,000 
$5,000 

e. For failure to IIIMt any report submittal deadlines estabHtshed 

in Attachments A or B¥ the Defendant shall pay stipulated penalties in 

the following al!'kounts for eaCh day dUring tthieb eaCh violation 

continues: 

Period oL ?allure 
~ Cgmpl.y 

1st. through 30th day 
31st through• 60th day - • 
Glst day and beyond · 

Penalty Per Violation 
l!IJ:: W 
$500 

$1000 
$2500 

48. Aal stipulated penalties begin to accrue on the day that 

performance is due or a violation occurs,.and continue to accrue 

t.hrouqh' the final day of all correction of the noncompliance. Nothing 

herein shall preclude the sfmultaneous accruel of separate stipulated 

penalties for separate violati<ms of this Consent Decree. 

49. Defendant shall notify EPA in writing of any failure to ~t 

consent Deoree requir~ents ~~~~t~aities may be due 

as soon as it has knowledge of such failure. Plaintiff shall notify 

Defendant as soon as practicable of any alleged failure by Defendant to 

'•eat consent Decree requirements for whiCh stipulated penalties may be 

due. Plaintiff reserves the riqht to deaand payment of stipulated 

penalties upon a determination by Plaintiff that a violation of this 

consent Decree has occurred. However, penalties shall accrue as 

provided in Paraqraphs 41 and .;e, regardless ot Whether Defendant or 

the EPA has notified the O~ler ot a violation. 
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so. The payment. of penalties shall not alter in any way 

Defendant's obligation to complete the performance of the Work 

required under this consent Decree. 

51. All penalties owed to the United States under this 

section shall be due and payable within 30 days ot the 

Detendant•s reo~ipt from EPA of a demand tor payment of the 

penalties, unless Defef'dant inyokes the Dispute Resolution 

procedures under section XVI (Dispute Resolution). All payments 

under this Section shall be paid by certified check made payable 

to the ,.'l'r~asurer of. the United 'States• and shall be mailed with 

a cover letter stating the caption and docket nu~r of this case 

to: 

Chief, Civil Division 
United States Attorney's Office 
Western District of Ne~ York 
68 Court Street,tRoom 502 
Buffalo, New York 14202 

J.. copy of the check and any oorrespondem::e from Kodak to the 

United States Attorney shall be sent to ·the United States and EPA 

as provided in Section VIII (Notices). 

52. Penalties shall continue to accrue ae provided in 

Paragraphs 47 and 48 during any dispute resolution period, but 

need not be paid until the following: 

a. If the dispute is resolved by agreemli.mt or by a decision 

of EPA that is not appealed to this court, accrued penalties 

determined to be owing shall be paid to the United States within 

l'S days of the agreement or the l."eceipt of EPA's decision or 

order; 
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b. U the d.ispute is; appealed to this court and the United 

states prevails in whole or in part 1 Defendant shall pay al~ 

accrued penalties determined by the court to be o.ed to the 

united States vithin 60 d.ays of receipt o'f the court's decisl<>n 

or order, except as provided in Subparagraph c .below1 

e. lt' thl!! DitJtrict Court's decision is appulod by any 

Party, Defendant shall.,. pay all accrued penalties determined by 

the t>istdat court to be ovinq to the United States into an 

interest-bearing escrow account within 60 days of receipt of the 

court's de~ision or 9rder. Penalties sball be paid into this 

account as they continue to accrue. at least every 60 days. 

Within 15 days of receipt of the final appellate court decision, 

the escrow agent shall pay the balance of the account to t.:he 

united States or to Defendant to the extent that it prevails. 

53. lf Defendant fai\s to pay stipulated penaltiea when 

due, tbe United States may ih6titute proceedings to collect the 

})i'lnalties, as well as interest. Dcfendant shall pay interest on 

the unpaid penalties at the rate established by the secretary of 

Treasury pursuant to :u u.s.c. S 3711, l:leginninq on the date of 

demand ~ade pursuant to Paragraph s1. and shall continue t:o 

accrue at the rate specified through the date of the Defendant's 

full payment. SUch interest shall be compounded eaCh federal 

fiscal year. 

54. The stipulated penalties set forth abOve shall be in 

addition to the rights reserved to the Pleintitf in Section XXI 

of this Consent DeCree. Nothing in this Section shall be 
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constru<Jd as prohibiting, altering or in any way U:miting the 

~bility of the Plaintiff to seek other remedies or sanctions 

available by virtue of Oefendant•e vlolation(s} of this Consent 

Decree or of the statutes and regulations referenced herein. 

55. .No paytaents made under this Section shall be tax 

deductible for Federal or State tax purposes. 

r:[I• D,i8Pg:TB !Bf!OLmON 

56. Unless otherwise expressly provided for in this Consent 

Decree# including the Attachnents, the dispute resolution 

procedures,of this B$*ction shell be the exclusive cechanism to 

resolve disputes arising under or vith respect to this consent 

Decree. However, the procedures set forth in this Sect-ion shall 

not apply to actions by the United states to enforce obli9ations 

of the Defendant that have not been disputed in accordance with 
t 

51. Any dispute that a'r-ises under or \J i th respect to this 

Consent Oooree or any of its Atta~unents shall in the first 

instance be the subject of informal negotiations between the 

parties to the dispute. The dispute shall be considered to have 

arisen when one party sends the other party a written Notice of 

oispute. The period for informal negotiations shall conclude 

upon written notice by either party. but shall not exceed lO days 

from the date of the Notice of Dispute unless such time period is 

extendeA by written agreement of the parties to the dispute. 

ss. In the event that the parties canrtot resolve a dispute 

or informal negotiatiorus under the preceding Paragraph, then the 
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written position advanced by EPA shall be oonddered binding 

unless Defendant invokes the formal dispute rtu~olution procedures 

of this Section by filing with the Court a petition describing 

the nature of the dispute and proposing a resolutiion of the 

dispute. Arly sudb. petition shall be filed vith1n ten (10) 

working' dayf! from the date ot the eonclU:&ion of the infonal 

negotiation period as ~et forth in Paragraph 57. ,In any such 

dispute. the Defendant Bhall beal:' the burden of proof. No 

inferences or presumptions adverse to either party will be drawn 

as a res~lt of the t~~ination of informal negotiations or the 

invocation of fontai <lispute resolution procedures. The 

Plaintiff shall have forty-five (45) days to respond to the 

petit1on. ~he filing of a petition asking the Court to resolve a 

dispute shall not, in itself, postpone the deadlines for the 
~ 

Defendant to neat its obligations under this Consent Decree with 

respect to the disputed issu~. 

59. Xf the Defendant does not file a petition Yith the 

court within ten working days of the conclusion of informal , 

negotiations as set forth in Paragraph 57, it will have waived 

its right to challenge Plaintiff 1 s resolution of the matter. 

60. 'the invocation of fornal dispute resolution procedures 

under this section shall not extend, postpone or affect in any 

way any obligation of the Defendant under this Consent Decree not 

directly itt dispute,. unless EPA agrees or the court determines 

othervise. Stipulated penalties with respect to the disputed 

111atter shall continue to accrue, but paynent shall be stayed 
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pending resolution of t;he di.spute as provided in Paraqraph 56. 

Notwithstanding the stay of payment, stipulated penalties shall 

accrue from the first day of noncompliance with any applicable 

provision of this Consent Decree. In the event that the 

Defendant does not prevail on the disputed issue1 stipulated 

penalties sha~l be assessed and paid as provided in Section ~"V 

(Stipulated Penalties). 
' 
.xn::r. l(!aC:B MM"IWU!: 

61. The Defendant's obliqation to comply with one or more 

of the pro1fis1ons of ,~is consent Decree shall be deferred to the 

extent and tor the duration that the delay in compliance is 

caused by a .. force majeurfli" event~ "Force majeure," for purposes 

of thia consent Decree, is d~fined as any event arisinq from 

causes beyond th~ control of the Defendant or ot any entity 
~ 

' . controlled by Defendant, includinq, but not limited to, its 

contractors and subcontractors, that delays or prevents the 

performance of any obligation under this Consent Decree despite 

Defendant's best efforts to fulfill the obligation. The 

requirllnt~~mt that th~ Defendant exercise "best efforts to fulfill 

the obligation" includes using best efforts to anticipate any 

potential force majeure event and best efforts to address the 

effects of any potential force ~ajeure event (1) an it is 

occurring and {2) following the potential force majeure event, 

such that the delay is minimized to the greatest extent possible. 

•Force Majeuren shall not apply to any delay due to increased 

costs or Defendant's tinancial inability to carry out the 
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provisions of this consmtt Decree, to normal precipitation 

events, or to the Defendant's failure to •ake ti•ely and bona 

fide applications and to e)terc:ise diligent effort to obtain 

pendts. For pu.rposes of this decree, •nor1aaL precipitation 

events" are those which are equal to or less than a twenty-four 

hour 1 twenty-five year storm event. 

62. If any event, occrurs or bas oocurr84 that ll'lay delay the 

performance of any obliqatlon under this cons.ent Decree, wtuather 

or.not caused by a force majeure event, Defendant Shall notify 

VA within ~~ hours by telephone and sba.ll liml:Dit written 
' . 

notification to EPA within twenty daya after the date When it 

first obtalnd knovledge t:.hat the event miqht cause a delay. 

such vritten notice sbnll include the nature, cause and 

anticipated length of the d.alay and all steps that the Defendant 
t 

has taken and vill take, with a schedule for i!IIPlementation, to 

avoid or l'!lin.il!lbe the delay, ·and the Defendant' c rationale for 

attributing such delay to a foree. ujeure event if it intends to 

assert such a claim. The Defendant shall include with any· notice 

ell available documEmtation supporting its clam that the delay 

wae attributable to a force majeure. Failure to COIIIPlY with the 

abOve require:lnenta shall preclude Defendant fro• assettinq any 

clai~ of force majeure tor that event. Defendant shall be deemed 

to have notice of any circumstance of which its contractors or 

snbcontractors bad or should have had notice. 

63. If EPA aqrees that the delay or antioipated delay is 

attributable to a fo'I:"CC ~t~ajeu.re event, EPA will notify the 
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Def<mdant in vriting of the length of the extension, if any, for 

performance of the obligations under this Consent DtM:::ree that nre 

affected by the force majeuret event. An extension of the time 

tor performance of the obligations affected by the force majeure 

event snail not, of itself, extend the time tor performance of 

any other obligation. If EPA does not agree that t:he delay or 

anticipated d~lay has .~en or will be caused by a .. force aajeure 

event, EPA will notify the Defendant in writing of its decision. 

64. If t:he Defendant elects to ihvolte the dispute 

resolution procedure,$ set forth in Section :xv:r (Dispute . ~ . 
Resolution) 1 it shall do so no later than 15 days after receipt 

of EPA's notice. In any such proceeding, Defendant shall have 

the burden of demonstrating by a preponderance of the evidence 

that the delay or anticip)ted delay has been or will be caused by 

a force aajeure event, that the duration of the delay or the 

extension sought -was or 'lod.ll i:le w1u:ranted under the 

circ~stances, tbat best efforts were exercised to avoid and 

mitigate the effects of the delay, and that Defendant complied 

vith tho requirements of Paraqraphs 61 and 62, above. lf 

Defendant carries this bUrden, the delay at issue shall be deemed 

not to bo a violation by Defendant of the affected obliqation of 

this Consent Decree identified to EPA and the Court. 

XVII%. INDEKNIPlCATION 

65. 'l.'he United. States does not asswne any liability by 

entering into this agree~ent. De!endant shall indemnify 1 save 

and hold harmless the United States and its officials, aqents, 
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e~ployees, contractors~ subcontractors. or representatives for or 

from any and all claias or causes of action arising from, or on 

account of, acts or omissions of Defendant, its officers, 

directors, employees, aqents, contractors, suboon't:raotors, and 

any persons acting on its behalf or under its control, in 

earryinq out activities pursuant to this consent ~ee. 

F't.lrthar, the Qefandant.. aqrees to pay t.bo United States all costs . 
it inaurs including, but not liaited to, attorneys' fees and 

o~ar ~see of litiqation and settlement arisinq from, or on 

account o.r. clams ~d~ aqainst the United States based on acts 

or omissions of Defendant, its officers, directors, aployees, 

aqents, contractors, suboontraetors, and any persons aotinq on 

its behalf or under its control, in carryinq out activities 

pursuant to this COnsent or::raa. 'l'he United States shall not be 

held out as a party to any contract entered into by or on bcthalf 

ot Oefendant in carryinq out "·aet.lvities pursuant to this consent 

Decree. Neither the OefendMt nor any such contractor shall be 

considered an &<Jent of the United States .. 

66. Defendant vaivelll all claims against the United states 

for damaqes or rei~ursement or for set-off of any payments made 

cr·to be made to the United States arisinq from or on account of 

any contract, aqreement# or arranqement between Defendant and any 

person for performance of Work on or relatinq to the Site, 

including1 but not limited to1 claiu on account of construction 

delays. In addition, Oefendant shall indemnify and hold harmless 

the United states vith respect to any and all claims for ~qes 
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or reimbur:;Huzent arising from or on <:~cc:ount of any contract, 

agreement, or arrangement between Defendant and any person tor 

performance of Work on or relaU.ng to the Site, including, but 

not limited to, claims on account of construction·delays. 

XIX. a,WJ§f 7.'g ~IO}j 

67. Deft'mdant shall provide to .IPA, upon request, copies 

of all doOUlllents and ipformation within its possession or control 

or that of ita contractors, a<;Jents, or lessees of l<:odak Park.·. 

property, relating to the illlplellui!ntatlon of this consent Decree, 

including, but not l~tllited ·to, raw data, test results, t~emoranda, . ~ 

reports, correspondence, notes, any d.ratts of the foregoing, or 

other do~ents or information related to the Work. Defendant 

shall 'aiso make available to EPA for purposes of investigation 

and information gathering fts employees, agents, or 

~presentative& with knowledge of relevant £acts concerning the 

performance of the Work. 

68. All data, factual infornation, and docW!'lents obtained 

by the Plaintiff from or on behalf of the Defendant pursuant to 

this COnsent Decree or its Attachltlentlil shall be subject to public 

inspection unless ide.ntlfied as confidential by the Defendant in 

confo1'.'1Bance with 40 C.f.R. Part 2. Upon ~quest by EPA, Kodak 

also shall provide responses to the questions listed at 40 C.F.R. 

S 2.204(e)(4). EPA reserves its right, pursuant to 40 c.F.R. 

SS 2.:204 (a} (2} and (a} (J) 1 to demand that Kodak submit these 

re.sponses in connection with its initial de.signation ot' uterial 

as confidential. The data, factual information, and documents so 
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identified as confidential shall be disclosed only in accordance 

vith appropriate EPA and DOJ regulations. Any information 

identifi~d by Defendant as confidential r=ay also be shared with 

representatives of NYSDEC; subject to eompliance·by NYSDEC With 6 

NYCRR 5 616.7 (Records Containing Trade Secrets). If no claim of 

confidentiality acc::m:apanies dOCUlllents or information vhen t:bey 

are submitted to EPA, pr if EPA bas notified Defendant that t:be 

docwnenta 01:' info:r111ation are not confidential under the standards 

of 40 c.F.R. S 2.204(e)(4), the public may be given aooese to 

suCh do~enu or int~tion wi tbout further notice to 

Defendant. 

69. The Defendant may assert that certain docwnents, 

records and other information are privilegllld under the 

attorney-client pdvilege'tor any other privilege recognized by 

federal law. If the t>e(en<1ant asserts sueh a privilege in lieu 

of providing documents, it ~ball notify the Plaintiff that such a 

claim is baing l!lade, and upon request shall provide the Plainti.ff 

with the following infornation: (1) the title of the docmaent, 

record, or information; (2) the date of the dOCWI\ent, record, or 

information; (3) the natae and title of the author of the 

doownent1 record, or information; (4) the name and title of each 

addressee and recipient; (5) a description of thE! contents of the 

document, record, or information: and (6) the prlvlleqe asserted 

by Defendant. However, no documents, reports or other 

information created or received pursuan~ to the requirements of 

tho Consent Decree shall be withheld on the grounds that they are 
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privileged. No claim of privilege shall be mad<l with respect to 

any data, (including. but not limited to, all sampling, 

analytical, monitoring, hydrogeologic, scientific, chemical, or 

engineering data), or any other documents or information 

evidencing conditions at or around the Site or that are developed 

pursuant to this consent Decree or its Attaehl'llents • 

. ,U. !BSPRD !JDIUOJ! 

10. Defendant shall preserve and maintain, during the 

pendency of this consent Decree, and for a mini~um of one (1) 

year after.terminatio~of this Consent Decree, at least one 
M 

legible copy of all reports required .. to be generated by Defendant 

under Attachment A of this consent Decree, together with 

documentation, in either electronic or hardcopy form, of the 

research and data usod to 'enerate such reiXJrts or which 

otherwise demonstrate the pe:rtonnance of Defendant's obligations 

under this consent Decree. in addition, all memoranda, 

communications, meeting minutes, and drafts prepared in 

connection with each report required to be qe.nerated by Defendant 

adequacy of Defendant's performance of its obliqations under this 

Consent Decree, shall be maintained until one (1) year folloving 

EPA's written approval of eaCh final report, regardless of any 

corporate docWllent retention policy to the contrary. 

71. liotwit.hstanding the provisions of Paraqnph 70, IDmn1 

the Defendant may request in writing permission from EPA to not 

preserve, to not maintain, or to destroy certain upecified 

- 39 -



12-10202-alg Doc 2670-9 Filed 12/21/12 Entered 12/21/12 10:19:05 Exhibit B
Part 7 Pg 44 of 51 

categories of documents. Defendant's obligations under Paragraph 

70, ~. will remain unchanged, however, unless and until EPA 

issues written approval of the requl!lst, which ttay or may not, in 

EPA's discretion, include a waiver of Oefe~dant 1 s'obliqations 

under Paraqraph 72, int~. 

72. upon the expiration or any obliqation under Paravraph, 

70, m.tm:ll. the Defe:nda{lt shall provido no less than 90 days 

notice to the Plaintiff and to mt'SDEC that no further 

preservation or X~~aintonanee of records is planned, or that 

destructi()n of. record.S. !s planned, and shall make such records 

available to SPA and NYSDEC for inspection, copying 'or retention. 

This ,notification will identify the nature of the records and 

their'storaqe location or locations. 

73. The Defendant tu)tber aqrees that \lithin thirty (lO) 

days of retaining or employing any agant, consultant or 

contractor for the purpose of'oarrylnq out the terms of this 

consent Decree, the Defendant will enter into an agreement, with 

any such agents, consultantS or contractors whereby such agents, 

consultants and/or contraoton vill be required to provide a copy 

to the ~fondant for mtbsequent retention by Defendant in 
'~ 

accordance with Paragraph 70, ~. of all documents produced 

pursuant to this consent Decree. Such agreement shall require 

said aqents, consultants andfor contractors u~on completion of 

their work to furnish the Defendant a copy or originals of all 

documents, data, analyses, and all other materials created or 

- 40 -



12-1 0202-alg Doc 2670-9 Filed 12/21/12 Entered 12/21/12 10:19:05 
Part 7 Pg 45 of 51 

obtained dt.tt·ing their perforraance of vork specified in this 

Contumt Decree. 

XXX. COVENANT OY PL~I!l~lf 

74. In consideration of the Work that will be performed 

Exhibit B-

and the penalties that will be paid by the Defendant under the 

terms of the Consent Decree, and except as specifically provided 

in Paragraphs 75, and. 76 of this Section, the United States 

covenants not to sue or to take administrative action against 

Defendant pursuant to Sections 300S(a) and (q) of RCRA and 

Section 104 (e) of C~CLA for claims specifically alleqed in the 
.,. ' '~ 

Plaintiff 1 s Complaint. '!'his covenant not to sue is expressly 

conditioned upon the complete and satisfactory performance by 

Defenannt of its obligations under this Consent Decree, including 

the Attachments hereto, an~ may be voided at any time prior to 
( 

tha issuance of the Acknowledgement of completion, pursuant to 

.section XI, if Defendant fail~ to comply with any of the 

requirements of this consent Decree. This covenant not to sue 

extends only to the Defendant and does not extend to any other 

person. 

75. Tbe United States retains all autho:r:.ity and reserves 

all rights to take any and all actions authori~ed by law to 

protect bwnan health and the environment. 

76. The riqhts reserved to the Plaintiff include the riqht 

to disapprove of work performed by the Defendant pursuant to this 

consent Decree. 
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Exhibit B-

77. This Consent Decree shall not"be construed as a rulin9 

or determination of any issue related to any Federal, State, or 

local permit, if required in order to implel'llent this Consent 

oecree or required in order to continue or alter operations of 

the Kodak Park Facility (including but not lilllited to 

construction, operation or closure permits raquired under RCRA) , 

and the Defendant sbalJ r.un sUbject to all such pet'1llitting 

requirements. 'l'he Dete:ndant shall be respond.ble for obt:ainiru;r 

any Federal, state, or looal permit(s) for any activity at the 

Kodak Park Facility, jnclt:uUng those necessary for the 
• c ' 

perfor.an~e of the w~rk required by this Consent Decree. 

78. Nothing in this Consent Decree is intended either to 

create'uy rights in or grant any cause of action to any peraon 

not a party' to this consen)Oecree, or to releaae or waive any 

clailn, cause of action, daand, or defense in law or equity that 

any party to this Consent Decree may have against any person(s) 

or entity not a party to this Consent Decree. 

19. Except aa provided in Paragraph 74, the Plaintiff 

hereby reserves all statutory and requlatory powers, authorities, 

dghts, remedies, both legal and equitable, civil, criminal, or 

administrative, including those that may pertain to the 

Defendant's failure to comply vith any cf the requirements of 

this Consent Decree or ReaA, including, vithoot limitation, 

additional enforcetaent action and the assesJJSment cf penalties 

under Section 3008 of RCM4 42 u.s.c. S 6928, a9ainst the 

Defendant, its officers and directors. 
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DII. 008'1'8 

so. Each party shnll bear its own costs and attorneys 1 tees 

in the: action resolved by this consent Decree. 

XZIU:" l.tTltSl]mJil'! 

:n. The followinq appendices are attached to and 

incorporated. into this Consent Decree: "Attachment A" is the 

compliance Schedule; ·~tta~nt B" is the Management Systems 

Analysis; and "Attachment c• is the requirements for supplemental 

Environmental Projects to be undertaken by Defendant • 

XXIV. ~ODIFICA'l'ION 

sa. Except as spec.ifically provided for hereint there shall 

be no modification~ or amendments of this Consent Decree without 

written agrelllllent of the parties to thit> coru1ent Decree i'!.1ld 

approval by this court. c~anges to the technical and schedule 
f 

provisions set forth in Attachments A, B and c, hereto, may be 

made without approval by the court under the terms set forth .in 

the respective Attachments, or upon written aqreeoent between the 

Defendant and EPA. 

XXV • lfFEctm M'P fWID'riON DJ.TES 

Sl. This Consent Decree shall be effective upon the date of 

its entry by the Court. The Consent Decree shall be terminated 

one year after EPA's issuance of the Acknowled.~ement of 

completion of the Work, pursuant to Section XI of this Consent 

Decree, except for the requirements of Section XX {Record 

Retention), which shall terminate pursuant to the terms of that 

Section. 
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84. 'P'e part.ies ~~JaY w:~ve jointly to terminate this consent 

Decree based on their representation that all its requirements 

have been satisfied, and the Court may ot'der suob termination 

after conducting such inquiry as it deams appropriate. 

x:x:n. mmxo1 or .nng;mu:mOl! 

85. This Court retains jurisdiction over both tho subject 

1!1:.!\\tter of this consent, ne~ end the Defendant for the dqratton 

of the performenoe of the terms and provisions of this Consent 

Decree, including its Attaobllllents, for the purpose of enabling 

any of the Parties tet apply to the court at any tbte for such 
,.. . . ~ . 

further order, direction, and relief as ll!af be necessary or 

appropriat;. for the construction or r:~odification of this Consent 

to resolve disputes in acc~rdance with Section XVI (Dispute 

Resolution) hereof. 

86. The parties retain'the right to seek to enforce the 

terms of this consent Decree and take any action authorized by 

Federal or State law not inconsistent with the te~s of this 

Consent Decree to achieve or ~intatn ~pliance with the terms 

and conditions of this consent l:lecree or otherwise. 

UV't%. PtnU:.TC IP.'£ICI. JBWlDMP'lf! 

87. This Consent Oeorea shall be lcdqed with the court for 

a period of not less than thirty (30) days for public notice and 

comment in accordance with 28 c.F.R. S so.7. The United States 

reserves the riqht to withdraw or withhold its consent if the 

comments reqardinq the consent Oecpee disclose facts or 
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considerations that indicate that the Consent Decree is 

inappropriate:, improper, or inadequate. Defendant consentt~ to 

the entry of this consent Decr·(!e without further noti.cP. 

sa. If, for any reason, the Court should decline to approve 

this consent Oecree in the fol"'!'' presented, then this agreement is 

voidable at the discretion of either party, and the tet"lU of the 

Consent Decree may not~ be used as evidence in any litiqation 

between the Parties. 

~0 ORDERED, THIS ---- DAY OF --------' 19 _. 

United States District Judge 
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. 
ro~t .m;.A:rw::au .. 7. w:t'l:m SXAtirl JJ.~m 

""""'"'"-·""-" _,_ .. ~......-. ...... +' 

WISJ~F~ 
Acting: Alllsbtant Attorney General 
Environment and Natural Resources 
~.ton 

united "Statu Oepartment of J1lllltice 
10th & Pennsylvania Avenue 
Washingtan, DC .20530 ' · 

H 
Trial Attorney 
Environment and Natural Resources 

Division 
united states Departlnent of Justice 
10th &·Penrmylvania Avenue, N.W. 
Washington, o.c. 20530 

PATIUCK H: NEMOYER 
United States Attorney ·
Western District of New York 
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STEV. 'l • 
Assistant Administrator 

for Enforcmaent 
u.s. Environmental Protection Agency 
401 M street, s.w. 
Washington, D.C. 20460 

I ELDMAN1 ESQ. 
Office of EnforoUtent 
u.s. Environmental Protection Agency 
401 M Street, s.w. 
Washington,·o.c. 204?0' 

• ( 
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vvn.:~ k-. ~-~ 
WILLIAM K. SAWlfm:t 
Branch Chief ~ 
Air, Waste and Toxic Substanccas 
Branch 
Office of Regional counsel 
u • s. Enviro~tal Protection 

Aq~ncy 
Region Xl , 
26 Federal Pla:a·Rm. 400 
New rK, New ork 10278 

Assistant 
u.s. Envi m!lental Protection A<,Teney 
Region II 
26 Fede~al Plaza - ~ 400 
New York', New York 10278 . 

l 
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!'. 

Vice President, Eastman Kodak Company 
General Manager, KOdak Park 

Agent Authorized to ·Accept Service on Behalf of Above-signed 
Party: 

Name: 
Title: 

,Address: 

- 49 -

tit It Safety Legal Staff 
te St. • ~tar. N'! U650-o2tYi 



12-10202-alg Doc 2670-10 Filed 12/21/12 Entered 12/21/12 10:19:05 Exhibit B
Part 8 Pg 3 of 276 

Appendix 1 

OWner's Approval and RSS's Performance of Capital 
Expend1tures and Major Repairs 

Sections 12(h) and 12(c) of the Agreement provide that 
major repairs (as defined th~:r:rein) and capital expenditures 

i rE:>d to keep the Switching Equipment and the Tracks in good 
working order [hereinafter, any such repair and expenditure 
shall be referred to as a ~Project", and together as ~Projects") 
shall be performed by RSS at the sole cost and expense of OWNER 
rexcept r Projects required by RSS's negligence or 
wrongdoing); provided that no such Projects shall be made 
without th€: px:ior approval of OWNER. Thts Appendix sets forth 
the manner in which Projects shall be proposed by RSS and 
approvc•d by OWNER (which shall generally involve the approval of 
.:m annual project plan and a specific project specification), 
and the obligations and duties of RSS in carrying ou~ each 
appJ:oved Pr ect. 

For any ca.lendar 
during Term (each, a "Budget Yearu), 

RSS sha:l not undertake any Project: (x) which is not included 
in the Annual Project Plan (as defined below) approved by OWNER 
for such Budget Year as contemplated in paragraph {al below; and 
(y) except in accordance with a Project Specific Plan (as 

ned below} which has been approved by OWNER as required in 
paragraph (b) below. 

(a' 
fo1lowE':::d 

The following process shall be 
Project Plans for all future 

Budget Years during the Term. 

\ i) Semi-Annu.f!<l .Joint lns,eect:_.:!:g.~} ......... s: .. ; ........ !E.ac.. .. ~.~· OWNER's 
'I'ra ffic Represent. at ive and RSS' s designated representative ·..:ill 
und~?tta a thorough joint, •..;alking inspection of all Tracks, 
switches, railroad rights-of-way and railroad related facilities 
two times each Contract Year to develop and update a mutually 
acceptable list of potential Projects. 

Preparation by RSS of Proposed Annual Pro_iec~ 

Plan. 0:~ or before the first day of September of each Contract 
Year, RSS shall submit to OWNER a proposed Annual Project Plan 
f(.J'f the next succeeding Budget Year (the "_¥'ropo::;ed Annual 

) , identify.ing each Project t.o be implemented {in 
whole or in part) during such succeeding Budget Year. The 
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Pr Annual Pxoject Plan shall incl a brief description 
of each such Project, together with an estimate of the cost of 
eact s ProJect to be expended for each Project 

r the next succeeding ~ear. 

(:iii) Review of As 
soon as practicable af submission o 
Project PL::m, m·JNER shall dellver: to RSS its w ten approval or 
disapproval of each Project incl in the Proposed Annual 
P,roject Plan. OvJ~&F,i~ sha l in,clud!i~ with any such disapproval a 
brief explanation of OWNER's reasons for ect such Project. 
The Annual Project Plan for any Budget Year shall consist of the 
Pr Annual Project adjusted to remove the Projects 
disa roved by OWNER. A copy of the Annual Project Plan 
apr)rc:vt..>-ci (;~1NE:P st)a 11 t)e submit t e(i tJWl,JE:H tc; RSS ir1 VJ r t irlq 
no later than DecfO>mber J.S Contract Year for th•::: next 
Budget ~ear's Annual Project Plan. 

( i v) I:; t e r i m 
, .. >C.,.CmC,;,,,~,C~•••••,•••m•~-·~-~~C-~~~~--'··-~•~ ..... ~,;~. 

OWNEH 
may, ~1om t1me tc time to the 
A~nual Project Plan for t current Budget Year all ox a 

1; of one or mnre Project~ included in such Annual 
Pro ect an construction of which has not yet been by 
RSS. Any costs incurred by RSS with t to such removed 

ect, or discrete thereof, prior to the date of receipt 
of such notice shall be paid OWNER. 

Pr ific Plan. 

\l if c Pl<;:n. Pd r 
t_(_::; !2lf:•9ir;,r~i riy· Projt~cr., f~SS sha11 subn1it a cic·ta.i..l.t:;cl 
pr ec~ plan and specifications for such Capital rr ect in the 

generally the types f information and 1 
of ch::tc1i1 rc al L;w OW~ft:R to evaluate the 

ranee of 
In addition, the P 

est:imatE':l f 

the Pr:o,iect (th<: "Pro ect 

e c t i f i c P 1 a r~ s ha 11 
the cost to complete the 

rle.r wtt h the eel not-to- price tthe "Not
willing to :'lqree to t.o·~ E:~cof::d at wb c·:1 RSS shal tE 

complete the prnp0s Frn e:ct 

Upon 

St:(-:f. F:;lan. review of the Project 
Plan, OWNER r<ay R,SS st·1a 1 
OWNER, 1 design, ineering and other work 
by or on behalf of ct to the Pr ect a RSS's 

') 
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preparation of the Project Speci.fic Plan. If OWNER determines 
in its reasonable ion that the ect as proposed in the 
Project Specific Plan: ( 1) is not consistent with the Annual 
Project Plan; {2) would adversely affect the Eastman Business 
Park s ; (3) would adversely affect operations or the cost to 
OWNEH of operations at Eastman Business Park; or (4} would 
adversely affect safety or f protection or environmental 
considerations at Eastman Business Park, then OWNER may reject 
the Project Speci Plan by notice to RSS, which notice shall 
contain a statement of the reasons for such rejection and shall 
be ivered within 60 days of OWNER's receipt of the Pr ect 

ific Plan. In the event OWNER's rejection of a Project 
fie Plan, th~:n H' requested by RSS, OWNER shall cause its 

Traffic Representative to meet with representatives of RSS to 
consider modifications to the Project fie Plan for the 
purpose of assisting RSS to create a revised Project Specific 
Plan which will be acceptable to OWNER. 

II. 

\d) 

OvJNEH's 
Following 

acceptance of a P ect Spec f ic Plan with 
ect, OWNER shall issJE3 a Purchase Order to 

RSS to e the Proje:c:t nither, at OWNER's ion, (i) for a 
fixed price equal to the RSS's Not-to-Exceed Price set fcrth in 
the Project Specific Plan, or (ii) for 2. "cost plus" amount to 
be more fically ne9otiated between OWNER and HSS. Such 
Purcha~Je Orde.r sha 11 also provide the te.:rms of payment and such 
other terms upon •.-~hich the Parties shall agree in connection 
with the Pr ect. 

(b) Ch~_!!ft~]__l:_!},_§£2_Ee of~El~C::.!:.~· With respect to 
any Project for which a Purchase Order is issued to RSS pursuant 
to paragraph II(a) above, if RSS believes that a change in the 
scope of such Project is required, RSS shall submit a change 
order and a modified Purchase Order and specifications to OWNER 
{by written notice to OWNER's Traffic Representative, or his or 
her Slgnee) for OWNER's consideration. Within 10 bu ness 

after receipt of the proposed change order, OWNER shall 
notify RSS either of its acceptance of such change in scope, in 
which case OWNER shall issue an amended Purchas~;~ Order coverinq 
such change in a manner to be agreed between OWNER and HSS, or: 
that the proposed change in scope is not acceptable together 
with a br t statement of the reasons therefor. 

3 
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( c 1 Except to t~he extent of any losses 
result of OWNER, RSS shall bear the risk 
of loss with to each Project and all materia 
incorporated into the Project, or otherwise procu or provided 
by RSS as rt of any Project, until the relevant Project or the 
components thereof shall have been delivered to and installed at 
Sdstman Business Park. 

Upon final complet: of 
ea Pro ect, RSS shall ?resent to OWNER a final project report, 
V;'!·-: sh 11 r~c ... tldc: l..lt\3~ as-t:u lt clrawi.r:qs (e:<cept i.n cases 
.,d~.cn:0 t:·1c· fr ect not involve: si<Jrdficant construc:tion or 

lat ion vJOrk :c the Eastm;~n Business Park), and which srLa.ll 

rate hat Project as completed ach the 
arid. s~:ot:>t:0 ar1(j sr)r-::~ 1 f C·Ett i,ons fc}r tf1e ?rc>ject v:f1ic;ft 

h in the P ect Specif i.e P1c:n and the Pu 

()rcie r ~ 

4 



Appendix 2: Scope of Maintenance Services 
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SECTI<>N 1: SERVICE LEVEL AGREEMENT 

RSS will maintain and repair all aspects of Owner's Eastman Business Park mil car switching operations. except to the extent <my 
aspect of such maintenance is specifically excluded th.m1 RSS's responsibilities in this Appendix 2. RSS's responsibilities shall 
indude: (i) perfom1ing all required maintenooce and repairs tlfChvncr's track system. including snow rcmo\'tll trom all tracks; and 
(ii l pcrthrming all required mainlcnancc and repairs of Owner's locomotives and other t,'<Ittipmcnt used by RSS in the operation of the 
S\:\itching services at Eastman Business Park {including equipment mvned by RSS). 

a. ElW Track Maintenance and Repair 
• RSS \Viii perfl.1m1 all routine, day-to-day maintenance and any repairs required to keep the tracks and s\vitchcs in at 

least as good (~ondition as exists on the commt.mccmenl date of the Agreement. Notwithstanding the tbrcgoing, RSS 
shaH not repair or restore any pavement required in connection with any track repair or maintenance projects, hut rather 
shall coordinate with Owner to allow Ov.ncr's provider of all asphalt paving services at EBP to perform such paving 
work. Such third party provider of paving \Vork shaH be paid directly by Owner. 

• With respect to non-routine maintenance or repair projects and any capital replacement programs relating to portions of 
Owner's existing tracks, RSS will recommend needed maintenance and capital improvements on at least an <mnual 
basis. and will perf(Jrm such projects. subject to and only atler receiving (hvner's prior ·written approval f{)r each such 
repair or capital improvement. 

• RSS shall be responsible to purchase all materials required for the maintenance and repair of tracks and switches as 
ctlnlemplatcd hereunder. However. Owner expects that aU such repair cotYtponcnts and materials purchased by RSS 
shall be competitively priced. 0\vner reserves the right to purchase repair or maintenance components directly if it is to 
Ovmer· s financial advantage to do so. 

• RSS \ViH be rt.-spnnsiblc f(x all snow removal related to the entire rail system ood switches. 
• Without limiting the generality of the foregoing, RSS shall be responsible to pert(mn each Key Acth.tity listed in 

Section H. Track Maintenance and Repair Service; Snmv Removal Service. at the Performance Level specified. RSS's 
pcrHmnancc of each such Key Activity shall be measured by the Key Performance Indicators as indicated. RSS and 
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0Vtner shall meet periodically (intended to be once per calendar quarter) during. the term of the Agreement to review 
RSS's performance of each Key Activity. 

b. Equipment Maintenance and Repairs 
• RSS \ViU perform all repairs and maintenance to the Loaned Equipment that is provided to RSS tor daily use. and any 

other equipment required for operation of the switching services ped()rmed at the Eastman Business Park. 
• RSS shall be responsible to purchase all materials required for the maimcnance and repair of equipment as 

contemplated hereunder. However. Owner expects that all such repair components and materials purchased by RSS 
shall be competitively priced. Owner reserves the right to purchase repair or maintenance components directly if it is to 
0\vner's financial advantage to do so. 

• Without limiting the generality of the foregoing, RSS shaH be responsible to perform each Key Activity listed in 
Section III. Equipment Maintenance and Repair Service, at the Peri(Jrmance Level specified. RSS's performance of 
each such Key Activity shall be measured by the Key Perfimnance Indicators as indicated. RSS and Owner shall meet 
periodically (intended to be once per calendar quarter) during the tem1 of the Agreement to review Rss·s performance 
of each Key Activity. 
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Section H:Track Maintenance and Repair Service; Snow Removal Service 

Key Activities . Performance Level Kev Performance Indicators 
f Perfonn all basic track maintenan...:-c--. ---··········,-Complete functions scheduled-.--· RSS to provide data showing a_l_l_b-~-si-c--.., 

I including lubrication and adjusting track All track maintenance work must be maintenance, including lubrication and 
I switches. cofwdinatcd with switching operation so adjusting track switches has been 1 

mcm.m_.,,. __ ·-• m """''""'~m•m ••·---·--~mmm••---·-----•• 

Make all repairs to the systcrn as required. 
including gauge rods. rc-spiking. welding 
of points. and track splices. 

servi£~1~-t~~li!!terrup~d to th~.· site. ~~pletcd on a monthly bas~ _____ _j 
Lack t'f or no derailments. RSS must maintain all tr.tck, turnouts, ties, 1 

All maintenance repairs will be reviewed timbers and associated hardware in 1 

Complete all track capital projects. 
including new rails, tracks. and track 
switches. 

with contract coordinator prior to start of working condition at aU times J 
work. 

·---+----·--·-·-··---·-----------+-~ 
All track capital projects to be completed Provide a thorough. twice~a-y~ar walking l 
pursuant to the annually-approved EBP inspection of ail tracks. switches. and ' 
capital project plan. All track projects (i.e. right-ot:ways \Vith o~ner's contract 

l installations, removals, repairs), must be coordinator. lnibmuttion from the walking 1 I conducted so as not to interfere with tmy inspections will be utiliLcd to develop thcj' 
' affected custol!l.C.!~h.e~du_le_s:..~~~-~--i-t::.:_hr=-e.:..ce'--(~3lJ:'ear EBP capital pr<~ject plan_~--
1 RSS shall maintain and manage the -- Etlectivdy manage inventory of on hand Quarterly reviews with RSS and Owner ! 
! inventory of Owner-o\"ned track repair parts in order to rncet any emergency track contract coordinator. 
I parts as reasonably required to be prepan:d repair requests. Create / maintain 

~~) f!~O!!lJ?!!L~~e .. !leed~~-~~<!~~-E':?.P~l!rs. in_v_e_ntorv summ~!XJ~E.~<!~.~-Y~~~...:..._____ -~-............... -------· 
'S to \VTite specifications t()r capital Share \vith the Ovmcr contract coordinator Specifications shared and approved by 
·k work. ·------+-a_;;;,U:...;s:..;-'--·~_c~. prior to _going out n.1r ~~---- Owner contract coordinator: ... _........... -·- -·----.J 

RSS to procure best value for outsoun.:cd RSS to utilize purchasing volumes to j RSS shall share bidding intom1ation \Vtth ' 
work and track repair parts. obtain the best possible pricing. 1' 0\\ncr contract coordinator and 

purchasing. Owner reserves the right to . 
purchase repair or maintenance : 

....... ·-···-··------····· _ ... c~1tfi..J?.Onen!s .. direct!; jfj_! i?_!(~-.Q~vfl:e.r.::~·--· _ .. ., 
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.. M•W=•-=·•~~ ... m -~~--····· ... ·~.~UUho••••"•~> ..•........ ----~-···-········~~·--· ········-~·-

financial advantage to do so. 

Provide iii service for anv Owner contract coordinator (or. in \ RSS shall share \vith Owner's contract 

derailments. coordinator's absence. EBP management) . coordinator its \\<Titten emergency action 
to be notified of derailments within 30 plan for handling derailments. 

minutes of occurrence . 
.... -~~~ .. ~--'"''""""=·-·""~ """'"""•·•"'··· .. '•-•'-

RSS to provide all necessary snow removal Critical snow removal to be completed Daily report to Owner's contract 

from the EBP track system, including hand prior to 6:00 am to ensure that there is no coordinator on any day that aU sno"v 

cleaning of switches. snowplowing tracks delay in on time delivery expectations. removal is not complete and as a result one 

1 
and leads, and clearing paths for switching No damage to s\\ritches or derailments due or more deliveries will be delayed. No 

crew. to ice and snow build up. dan1age reports on switches or track due to 
snow and icc build-up. 
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Section Ill: Equipment Maintenance I Repair Service 

Performance Level Kev Performance Indicators 
·--·-········ ... r······"··························· .--............... ~. -------,----"' -~--············-""·········"······"'"··· 

Resolve immediatdy any. maintenance or Utilization of daily check list to verify 
K~l'. Activities --~·····-
Provide daily inspection of all switching 
equipment, inclusive of fueling. 
lubricating, and filling of sand hoppers. 

· RSS 1~-perfonn all scheduled maintcnanct.· 
for all EBP S'\.Vttching equipment used by 
RSS for the switching operations. The 
applicable maintenance schedule H1r EBP 
switching equipment shall be subject to the 
reasonable of Ov .. ncr. 

·······'··" .. -~-----, .. ="~·-~·---- '"""·---

RSS t.o schedule and complete all repairs 
or coordinate outsourcing of repairs itw all 
EBI> equipment used by RSS thr the 
switt:hing operations. 

RSS to procure best value for outsourced 
equipment repair \Vork and equipment 
repair parts. 

RSS to maintain all records !'or EBP 

repair issues \Vhich would impact completion of tasks. Daily log should 
switching operations. and schedule any , contain notes of observations at daily 
other required repairs or maintenance. j inspections. 

I 
RSS to ~~~tilirtain a dat;ba~~~f scheduled I Datam1~c to be revic\.Ved at monthly 
maintenance performed. 1 meeting with contract coordinatoL 
AU equipment must remain leak free so ' [n addition a vi~ual check mav be doni.' bv 
that there is no release to the environment I the Owner;s contract coordin~tor upon . 
All locomotives arc washed a minimum of I request. 
once per month or on an as net.>ded basis. I 
RSS lo I~ai~i;i;:;·;·databtlS~o{~llr~p~irs~~ i"'[);tab;se to be rcvk·wed at monthly 
prefonn~·d to any EBP equipment I meeting \.\<'ith Ov.-ner's contract 

! coordinatm. 

····-····--~-------·-----···"·· 

RSS to utilize purchasing \'Olumcs tu 
obtain the best possible pricing. 

i Maintain all records to Owner's 

I Revie\\· by contact coordinator of all l 

specifications for repairs to equipment as ~· 
...... '".___,,_..\~v_ell as l1 review of the bids fo~~:<:lEt .. ~·

RSS shaH share bidding inibnnation with 
Owner's contract coordinator and ' 
purchasing. Owner reserves the right to 
purchase repair or maintenance 
I.'Omponents directly if it is to 0\\'ller' s 

-----+-fi_m_a_n~J.~1 advantage to do so. ______ _ 

switching e4uipmem that RSS utilizes. 1 satisfi:tction, and as necessary to comply 
Records available for inspection by 
Owner's contract coordinator upon 

·-·· ·-···-·~~---·-··~---·--- , with all regulatory n.:quire~~~~.nts. -···"'_. __ _,__r_cq ..... u_c_•s_L _____ ~~------··- .... --....... ~-----" 
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Appendix 3 

Illustrative 1-:xampfes of Minor vs Major Rail Equipment Repairs and Minor vs 
Major Railroad Track Repairs. 

The following lists represent the agreement by the IJarties in advance with respect to 
the classifttation of many common repair and maintenance items as Major Repairs 
for purposes of Sections ll(b) and ll(c) of the Agreement. 

Examples of items to be treated as minor repairs/maintenance to the Loaned 
Equipment: 

• Locomotives 
• Basic preventive maintenance (nPM") including all filters, gaskets, 

and lubricants as shown on PM Sheet see supplied copy 
• The repair or replacement of brake shoes 
• The cleaning of the exhaust system including the use of the load bot 

when needed 
• The washing and cleaning of the locomotive inside and out 
• Sanding of the locomotives 
• Replacement of lights and light bulbs 
• The addition of water and water conditioner 
• The replacement of air hoses 
• The repair of minor oil and water leak.~ 
• The replacement of motor brushes 
• The troubleshooting of any electrical problems 
• The replacement of circuit breakers 
• The repair/rebuild of brake ,·alves 
• The repair or reealib.rating of the governor 

• Ballast Regulator/ Suo\\' Blower 
• Basic PM, including aU filters, gaskets, and lubricants 
• The repair or replacement of brake sboes 
• Repbu:ement of lights and light bulbs 
• The replacement of air hoses 
• The replacement of eireuit brt:aken 
• The repair/rebuild of brake valves 
• The repair/replacement of rubber fingers and brushes 
• The repair/ replace111ent of hydraulic hoses 
• Installation and remo,,·al ofthe snow blower attach111ent 
• Troubleshooting or any electrical or hydraulic issues 
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• Tamper 
• Basic PM,s including all filters, gaskets, and lubricants 
• The repair or replacement of brake shoes 
• Re1llacement of lights and light bulbs 
• The replacement of air hoses 
• The replacement of circuit breakers and switches 
• The repair/rebuild of brake valves 
• The repair/replacement of picks 
• Troubleshooting of an)· electrical or hydraulic issues 

li:xamples of items to be treated as Major Repairs to l.oaned Equipment: 

• Locomotives 
• The turning of wheels 
• The replacement of wheels 
• The replacement of traction motor 
• The replacement water pump 
• The rCJllacemen t of governor 
• The replacement of the main bearing and power assemblies of the 

diesel engine 
• Any major body repairs including complete painting 
• The replacement of draft gear and couplers 
• The replacement of the auxiliary generator 
• The replacement of cooling fans and shutters 
• The replacement of the alternator I generator 

• Ballast Regulator/ Snow Blower 
• The replacement of hydraulic pumps/ motors 
• The rebuild or replacement of the clutch 
• The replacement or rebuild of the transmission 
• The replacement or rebuild of the motor 
• The rebuilding of the auger and shoot assembly 
• AnJ major body repairs including complete painting 

• Tamper 
• Any major body repairs including complete painting 
• The replacement of any hydraulic pumps and motors 
• The replacement or complete rebuild of the diesel engine 
• The replacement of any vibrating motors 
• The replacement of the generator 
• The replacement of an)' electric motors 
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'Kxamples of items to be treated as minor repairs/maintenance to the Tracks: 

• Replacement of any 1 length of mil in numerous spots on the rail system. 
• Replacement of 200-300 ties or timbers on the rail system in the course of 

a single repair season. 
• Adjusting and repa,irs of all switches including such things as switch 

stands, stock rail, clips, and adjusting rods. 
• Repair welding to any switch components including points, point 

protectors, frogs and stock rails. 
• Tamping, re-s piking and adding new ballast in specific areas of the rail 

system. 
• Installation or replace of any compromise bars at any location \'rithin the 

ran system. 

Examples of items to be treated as Major Repairs to the Tracks: 

• Installation of any new switch or track either within the current EBP foot 
print or to any adjoining property. 

• The replacement of all ties~ ballast and/or rail on any section of the rail 
system exceeding 100 feet in length. 

• ReJJiacement of any grade crossing. 
• The replacement of all ballast, ties, timbers and associated switch. 

components for any t switch. 
• AU required repairs associated with any derailment. 


