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Case 99-F-1314
BY THE BOARD:

| . BACKGROUND AND | NTRODUCTI ON
A.  The Application
On June 1, 2000, Consolidated Edi son Conpany of New
York, Inc. (Con Edison, Applicant) filed an application for a

Certificate of Environnental Conpatibility and Public Need
pursuant to Article X of the Public Service Law (PSL). Con
Edi son seeks to construct and operate two General Electric dual
fuel conmbustion turbine generators (CIGs) and two heat recovery
steam generators (HRSGs) with a nom nal electric generating
capacity of 360 negawatts (MA, and an estimated three mllion
pounds per hour of steamfor Con Edison’s steam system The
site of the proposed facility is the Applicant’s East River
Conpl ex,* which is located in Manhattan between East 13'" and
East 15'" Streets from FDR Drive to Avenue C.

On July 31, 2000, Maureen O Hel ner, Chairman of the
New York State Board on Electric Generation Siting and the
Environnent (Siting Board, Board), infornmed Con Edi son under PSL
8165(1) that the application generally conplied with the
requi rements of PSL 8164(1). Chairman Hel ner directed the
Applicant to submt additional information, however, relating to
four specific topics, and fixed August 22, 2000 as the date for
t he comrencenent of public hearings.

On August 22, 2000 and Cctober 5, 2000, public
statenent hearings were held before Presiding Exam ners Walter
T. Moyni han and Rafael Epstein (of the Departnent of Public

1 At present, the East River Conplex consists of electric

switchyards, a fuel oil storage system the East River
Cenerating Station (where the two proposed conbustion

turbi ne/ steam generator units would be | ocated) and the South
Steam Station, (which consists of a series of boilers that
produce steam for Con Edison’s steam di stribution systen)
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Service (DPS)) and Associ ate Exam ner Daniel P. O Connell (of
t he Departnent of Environnmental Conservati on(DEC)).

On Decenber 15, 2000, DEC solicited public comrents on
a draft water discharge permt for Applicant’s proposed facility
under the State Pollutant D scharge Elimnation System ( SPDES)
program On Decenber 21, 2000, DEC sought public coment on
draft air enission pernmits? addressing the proposed emni ssions of
criteria air pollutants, including nitrogen oxides, carbon
nmonoxi de, and particulate matter of 10 mcrons or less in
di ameter (PMLO).3 On the sane day, the Examiners established a
joint procedural schedule, setting April 16, 2001 as the date
for evidentiary hearings to begin and June 1, 2001 as the date
for the conpletion of briefing.*

On January 24, 2001, the DPS and DEC Exam ners jointly
held a | egislative hearing on the permts and a public statenent
hearing on the Article X application. On February 23, 2001, the

2 In New York, the review of air em ssion sources, such as the
Applicant's proposed electric generating facility, is divided
into two permt prograns: (1) the Prevention of Significant
Deterioration (PSD), which prevents backsliding in areas that
conply with air quality standards in the Cean Air Act, and
(2) New Source Review (NSR) in non-attai nment areas, which
ensures that new sources of pollution do not inpede New York’s
programto bring areas that have not achieved air quality
standards into attainnent.

3 Amicron, or microneter, is a unit of neasurement equal to one

mllionth of a meter and is abbreviated by the letter m

4 Ruling Establishing Procedural Schedul e (Decenber 21, 2000).
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Exami ners convened a joint pre-hearing and i ssues conference.?®
Associ ate Exam ner O Connell heard the parties’ requests for
full party status on the permts as well as proposed issues for
adj udication with regards to the pending permt applications, as
required by 6 NYCRR Parts 621 and 624. Presiding Exam ners
Moyni han and Epstein heard the parties’ proposed issues for
decision by the Siting Board, covering the full range of
potential environnmental inpacts, including air em ssions, noise,
alternative sites and plant technol ogy.
B. The Issues Ruling

On March 15, 2001, the DEC and DPS Exam ners nade a
joint |Issues Ruling and Procedural Ruling.® Wth respect to air

em ssions, Associate Exam ner O Connell ruled that environnental
justice issues pertaining to air em ssions were not issues for
adj udi cation on the PSD permt, although they could be raised to
the EPA on an appeal fromthat permt and social and econom c
cost issues would be adjudicated on the NSR pernmit.’ The

Associ ate Exam ner ruled that airborne particulate matter |ess
than 2.5 mcrons in diameter (PM2.5) was not a substantive and
significant issue requiring an adjudicatory hearing on the draft
air emssions pernmit.® In the same order, the DPS Exami ners
ruled that, for purposes of the Article X certificate, Manhattan
Community Board 3 and the East River Environnmental Coalition

® Pursuant to PSL 8165(2), the Presiding Exam ner nust issue an
order identifying the issues to be addressed at the PSL
Article X hearing. Simlarly, DEC regulations require the DEC
Associ ate Exam ner to rule on requests for party status and
am cus status, and to determ ne what issues, if any, should be
adj udicated on the air emssion permt application. 6 NYCRR
88624. 4(b)(5), (c).

® |ssues Ruling and Procedural Ruling (March 15, 2001) (Ruling).

7

Ruling, at 36-37.
Ruling, at 11-15.
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(CB3/ EREC) should be allowed to present evidence on the human
heal th i npacts of PM.5.°

The Exam ners ruled jointly on the parties’ requests
to submt evidence on other issues. They ruled that evidence on
t he noi se inpacts of the East River facility should not be heard
in light of Con Edison’s conmtnent to obtain a New York City
noi se control permt.' Regarding alternative sites, the DPS
Exam ners rul ed that CB3/EREC should be allowed to submt
testinony on two properties owned by Con Edison, the Kips Bay
site (one of four properties Con Edison intends to sells at the
Waterside site), and the 74'" Street Station (which Con Edison
had argued could not be reached over the public streets due to
the size of the turbines).!

The Exam ners al so determ ned that CB3/EREC shoul d not
be able to submt evidence on the effects of burning nore
natural gas in steamboilers that are not part of the proposed
East River Repowering Project. They determ ned that the
exi sting boilers, although proximte to the proposed facility,
are not part of the facility, and therefore, issues with respect
to their operation are beyond the scope of the Article X
application.'® Regarding the new generating units that are part
of the facility, the Examners rul ed that CB3/EREC shoul d be
allowed to present alternative technol ogies, such as |arger duct
burners for making greater use of natural gas than assuned in
the application.®® Finally, with respect to the proposal to

conduct further environnental justice review, the Exam ners

° Ruling, at 11-15 and 40-41.

10

Ruling, at 41-42.

1 Ruling, at 42.
12 Ruling, at 42-43.
13 Ruling, at 43.
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noted that, as CB3/EREC identified only air quality as the
i npact to be considered, CB3/EREC nmay pursue environnent al
justice issues before the EPA on the PSD permt, and could
present evidence on environnental and social costs at the
hearing on the NSR permit.

Subsequently, four interlocutory appeals were tinely
filed. In three of the appeals, DEC Staff, DPS Staff and Con
Edi son ask the Board to reverse the decision of the DPS
Exam ners that intervenors may offer evidence on PM2.5, relative
to the Article X certificate when it is not an issue for hearing
on the DEC air em ssion permt. Con Edison also appeals from
the Exam ners’ decision to allow intervenors to submt evidence
on alternative sites. In the fourth appeal, CB3/EREC asks the
Board to reverse the decision of the Exam ners to excl ude
evi dence on: (1) noise inpacts of the proposed facility, (2)
nmodi fication to em ssion stacks and boilers owed by Con Edi son
that are not part of the facility, and (3) environnental justice
i ssues that are related to air em ssion inpacts.

C. The Issues Reconsideration Ruling

SEF I ndustries, Inc. (SEF), inits Mtion to Intervene
dated June 14, 2000, identified several issues it sought to
raise in the proceeding relating to the use of natural gas to
fuel the proposed facility, including the circunstances and
condi ti ons under which natural gas would be provided, the
effects on the Applicant’s natural gas and steam custoners, and
the air em ssion inpacts of using oil as an alternative fuel.
SEF did not attend the February 23, 2001 issues conference, and,
accordingly, none of these issues were included in the
Exam ners’ March 15, 2001 Issues Ruling and Procedural Ruling.
On March 20, 2001, SEF filed a pleading seeking reconsideration

14

Ruling, at 43.
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of the Issues Ruling insofar as it did not specify that certain
fuel supply issues would be adjudi cabl e.

In their March 26, 2001, Ruling on Schedule, Party
Status, and Procedures, the Exam ners noted that the notion did

not directly call into question the Issues Ruling' s
identification of air permt issues, a matter which could be
reviewed only in an appeal to the DEC Conm ssi oner.
Accordingly, they determ ned that they woul d consider the
notion, on behalf of the Siting Board only, following replies
and, potentially, the filing of testinony by SEF.

Letters concerning this notion were filed by Con
Edi son in opposition (March 26, 2001) and, in response to Con
Edi son, by SEF (March 27, 2001). SEF prefiled direct testinony
on March 27, 2001. Subsequently, the Exam ners ruled on SEF s
March 20, 2001 notion in their Ruling on Party Status, |ssues

Reconsi deration, and D scovery, dated April 6, 2001.

The Exam ners ruled, first, that SEF s failure to
appear at the prehearing conference did not preclude themfrom
considering SEF s notion. The Exam ners then found that SEF had
rai sed i ssues that could be considered relevant and materi al
(PSL 8167(1)(a)), but nonetheless declined to permt litigation
of the issues in this proceeding as they involved deci sions
regarding matters over which primary jurisdiction rests with
ot her agencies. The Exam ners found no need to consider
whet her: (1) natural gas would be available to Con Edison on a
non-interruptible basis, for that is an issue for the State
Energy Pl anning Board; and (2) if Con Edi son were unable to
conply with air em ssion permts because it could not operate
the facility with natural gas as the exclusive fuel, its renedy
woul d be to petition DEC for a nodification of the permts.
Simlarly, the Exam ners determ ned that they are entitled to
rely on findings by the Public Service Comm ssion (PSC) as to
the scope and costs of gas distribution facilities to be
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constructed for the project, and as to the conpetitive inpact on
Con Edi son’s and ot her producers’ activities in the energy
mar ket . *°

SEF asks the Board to reverse the April 6, 2001 Ruling
and direct that the follow ng i ssues are adjudi cable: (1)
whet her the applicant’s proposal to exclusively fuel the
operation of the project with natural gas is practical,
feasi bl e, and advi sable; (2) whether the applicant has
accurately identified the environnmental inpacts likely to result
fromthe project; and (3) whether alternative fuel supply
arrangenments should be evaluated by the Siting Board. In
response, Con Edi son argues that the Exam ners’ ruling excluding
SEF' s issues should be upheld and that, in any event, SEF should
be held to have waived its right to have its issues considered
when it did not attend the issues conference to present themin
accordance with established procedures.

1. THE APPEALS
The appeals are considered in turn. For the reasons

stated below, the ruling of the DPS Exam ners that intervenors
may of fer evidence on PM2.5 is reversed. The joint ruling of
the Exam ners that intervenors may offer evidence on certain
alternate sites owned by Con Edison is affirnmed. The ruling of
the Exam ners that intervenors may not litigate all eged noise

i npacts of the proposed generating facility is affirnmed. The
ruling of the Exam ners to exclude evidence on nodification to
em ssion stacks and boilers that are not part of the proposed
generating plant and on environmental justice issues is
affirmed. The ruling of the Examners that failure to appear at
an issues conference does not absolutely bar a party from having
its issues considered is affirmed. The rulings of the Exam ners
that the scope of this proceeding does not include: (a) the

1 |'ssues Ruling, pp. 6-7.
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i npacts of alternative fuels on air quality, and (b) the use of
natural gas to fire the proposed East River facility are
af firmed.

Following the filing of these appeals, hearings were
hel d begi nning April 18, 2001. Initial briefs have been
submtted by the parties, dated May 25, 2001, and reply briefs
have been subm tted, dated June 4, 2001
A. The DPS/ DEC/ Con Edi son Appeal on PM2.5

At the joint DPS/DEC issues conference, CB3/EREC
argued that the inpacts of airborne particulate matter required

adj udication in the DEC proceedings on the air emssion permts
and in the Siting Board hearings on the Article X certificate.
The draft PSD permt issued by DEC addressed airborne
particul ate matter less than 10 mcrons in diameter (PMLO), for
whi ch the DEC had inplenented air quality standards pronul gated
by the federal EPA. !® CB3/EREC argued that the smaller fraction
of PMLO, nanely, particulate matter of 2.5 mcrons in dianeter
or less, has distinct and severe adverse health inpacts, and
proposed the inpacts of the plant’s em ssions of PM2.5 on air
quality as an issue for adjudication.?’

16 At certain anbient air concentrations, PMLO has been shown to

cause adverse human health effects, including respiratory
di stress and cardi ol ogi cal problens, resulting in increased
nmortality. The EPA' s current National Anbient Air Quality

Standard (NAAQS) for PMLO is 150 ng per cubic neter and the

annual average limt is 50 ng per cubic neter. 40 C.F.R
850. 6.

17 CB3/EREC s position was supported by Hon. Margarita Lopez,

Menber of the Council of the Gty of New York, Hon. Carolyn B.
Mal oney, Menber of the United States House of Representatives,
Hon. Steven Sanders, Menber of the New York State Assenbly,
Hon. Deborah dick, Menber of the New York State Assenbly, and
Hon. Rosaura Mendez, Denocratic District Leader of the 63'°
Assenbly District, Part B.



Case 99-F-1314

The DEC ALJ determ ned that there is no dispute that
there are potential adverse human health inpacts associated with
exposure to particulate matter, in general, and to PM2.5 in
particular. Nevertheless, the DEC ALJ ruled that no standard
for anbient air concentrations of PM2.5 had been inplenmented by
EPA and DEC, and stated that “[t] he purpose of the instant
proceeding . . . is not to promulgate that standard, but to
determ ne whether the proposal is consistent with established
st andar ds. " 1
The DEC ALJ al so noted that several steps had to be
t aken before a PM2.5 standard could be inplenented: (1) three
years of nonitoring data nust be collected, of which only two
years had been obtained; (2) the EPA nust designate attai nnment
and non-attai nnent areas for PM2.5 across the country based on
the nonitoring data; and (3) thereafter, the DEC woul d
pronul gate and obtain EPA approval of a state inplenentation
plan (SIP) for PM2.5 for New York State.!®

Regarding the Article X hearings, the DPS ALJs rul ed
that the potential for PM2.5 inpacts was an issue on which
CB3/ EREC shoul d be allowed to present testinony relative to
whet her the Siting Board should grant a certificate. The DPS
ALJs rejected Con Edison’s and Staff’s criticisnms of CB3/EREC s
study net hodol ogy, hol ding that PSL 8168(2)(b) authorized the
Board to determ ne the probable environmental and health inpacts
of a power plant proposal. They also rejected argunents that as
there is no PM.5 standard nor any inplenentation of that
standard, PMLO is the applicable standard for evaluating the

18

Ruling, at 14.

Ruling, at 15. In an Interim Decision (June 1, 2001) in Case
No. 2-6206-00012/000021 and SPDES No. NY 0005126, Matter of
Consol i dat ed Edi son Conpany of New York, Inc., DEC

Comm ssioner Erin Crotty resolved appeals fromthe DEC ALJ’ s
rulings.

19
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heal th inpacts of airborne particul ates, including PM. 5. The
DPS ALJs stated that

the |l egal significance of a PM2.5 anal ysis

may evol ve on the basis of other

adm ni strative and judicial decisions while

this case is pending. Moreover, CB3/EREC

clainms that its proposed filing would not

logically require rejection of a PMLO

criterion. Therefore, while the respective

applicability of PM.5 and PMLO criteria may

depend on additional |egal argument during

this proceeding, the PMLO criterion should

not preclude CB3/EREC from presenting its

case insofar as PSL 8168(2)(b) and

(c)(ii)require consideration of inpacts on

pubi ¢ heal t h. 2°

Con Edi son, DPS Staff and DEC Staff appeal, arguing
that the DPS ALJs erred in designating PM2.5 as an issue for
adj udication by the Siting Board. They argue that because an
anbient air quality standard for PM2.5 has not been promul gated,
and because inplenentation of such a standard by EPA and DEC
wi |l take years, there is no foundation for the Board to
determ ne the health inpacts of PM2.5 em ssions. Con Edi son
al so argues that because DEC, the expert environnmental agency
that has been granted permtting authority by the federal
Environnental Protection Agency, has decided that PM2.5 is not a
substantive and significant issue for hearing on the air
em ssion permt, the Siting Board should defer to the DEC s
decision. DEC Staff further argues that air quality and public
heal th woul d be protected in any event because PMLO is a
surrogate standard for particulate matter that includes the
smal l er fraction of PM2.5 particul ates, and DEC had al ready
determ ned that the proposed facility would neet the PMLO
standard. In response, CB3/EREC argues that it has already put

testinmony into the record on estimated PM2.5 em ssions fromthe

20 Ruling, at 41 n. 108.
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facility and that the Board nust nmake an i ndependent
determ nati on whether a power plant will adversely affect public
heal t h.
Di scussi on

I n deci di ng what evidence should be taken on issues
before the Siting Board,? it is helpful first to reviewthe
framework of Article X and the relationship between the Siting
Board and the DEC. Article X of the Public Service Law provides
for a conprehensive review of issues pertaining to the siting of

22 and vests the Board on

maj or electric generating facilities,
Electric Generation Siting and the Environnment (the Board) with
authority to grant or deny applications for certificates of
environnental conpatibility and public need for such
facilities.? Follow ng a required public involvement process
and a formal pre-application environnmental study and stipul ation
process, a developer files an application for a certificate with
the Siting Board.?® Under PSL 8§165(1), the Chairman then

determ nes whet her the application contains all of the
information called for in PSL 8164(1). |If so, the Chairman sets

a date for the comencenent of public hearings.

2l CB3/EREC's claimthat its prefiled testinmony on PM.5 is
al ready part of the record in this case is incorrect.
Testinmony on issues contested in this interlocutory appeal was
received by the Examners as a matter of admnistrative
conveni ence pending the outconme of the interlocutory appeals.
See Case 99-F-1314, Ruling on Schedule, Party Status and
Procedures (March 26,2001). The proffered testinony is not
part of the record until it is accepted by the Exam ners at
the evidentiary hearing. 16 NYCRR 84.5(b)(2).

22 A major electric generating facility is defined as a facility

having a generating capacity of 80,000 kW (80 MAN or nore.
PSL 8160( 2) .

23 pPSL §162.

24 PSL §163; 16 NYCRR §81000. 3, 1000. 4.

-12-
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Si nul t aneously, the applicant nust seek required air
em ssion and water discharge permts fromthe DEC. Pursuant to
a 1999 anendnent to Article X and the Environnental Conservation
Law (ECL), and pursuant to authority granted by the federal
Envi ronnmental Protection Agency (EPA) under the federal O ean
Water Act and Clean Air Act, the DEC determ nes whether air
em ssion and water discharge permts should be issued to power
pl ant devel opers subject to PSL Article X.2° The Board cannot
issue a certificate unless it first finds that the proposed
facility wll not violate applicable Departnent of Environnmental
Conservation regul ati ons and water and air quality standards. 2
The DEC permts, therefore, are a prerequisite to certification.

The Siting Board nust also find, as a prerequisite to
issuing a certificate, that the proposed facility wll mnimze
adverse environnental inpacts (PSL 8168(2)(c)(i)) and will be
conpatible wwth public health and safety (PSL 8168(2)(c)(ii)).
The DEC permts ensure that inpacts to air and water quality are
m nimzed and are conpatible with public health and safety,

i ncludi ng i nposition of appropriate control technol ogies and
permt conditions. Consequently, the Board nust accept the
specific findings and concl usi ons of the DEC Conm ssi oner
relating to the air em ssion and water di scharge permts issued
pursuant to federal delegation. |In considering environnental

i ssues that are subsunmed by DEC s air and water permts, the
Board must incorporate the DEC s resolution of these questions.
After adding reasonable mtigation neasures relating to other
(non-DEC) matters and assuring that overall environnental

i npacts have been mnimzed, the Board then bal ances a proposed
project’s benefits agai nst adverse environnental inpacts, and

5 1999 N.Y. Laws c. 636, §§ 6-15; PSL §172(1); ECL
§§8 17-0701(8), 17- 0823, 19-0305(2)(j).

26 PSL §168(2) (c)(iii)-(iv).

-13-
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det erm nes whet her construction and operation would be in the
public interest.?

The DEC is the expert agency with the responsibility
to issue permts relating to air em ssions. Inasmuch as the DEC
has determned that PM2.5 is not a substantive and significant
i ssue for purposes of deciding whether to grant air em ssion
permts, the Board is not in the position to sit in review of
DEC s decision. Qur responsibilities do not include
consi deration of issues addressed in the DEC permtting process.
We may consider the issuance of permts by DEC as a basis for
maki ng the findings we are required to nmake under PSL §168. %8

Were it otherwise, we still would have no basis for
considering PM2.5 in this proceeding. Prelimnary nonitoring
data on PM2.5 em ssions continues to be collected by DEC, after
which the EPA w |l designate areas of the country that are in
attai nment and non-attai nnent for PM.5. Only then wll the DEC
promul gate and submt for EPA approval a state inplenentation
plan to bring any areas of New York that are in non-attainnent

27 See PSL 8§168(e); Case 97-F-1563, Application by Athens
Cenerating Conpany, L.P. for a Certificate of Environnental
Conpatibility and Public Need to Construct and Operate a 1,080
Megawatt Natural Gas-fired Conmbi ned Cycl e Conmbustion Turbine
CGenerating Facility, in the Town of Athens, G eene County,
Qpinion and Oder Ganting Certificate of Environnental
Conpatibility and Public Need (June 15, 2000), at 12,
confirmed by Matter of Citizens for the Hudson Valley v. New
York State Bd. on Electric Generation Siting and the
Environnent, Appellate D vision, Third Departnent |ndex No.
87928, slip. op. (April 12, 2001).

28 Likewise, if DEC were to conclude in the future that the air

em ssion permtting process included the PM2.5 question, the
Board coul d not reverse DEC s position.

-14-
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into attai nment for PM2.5.2° Hence, the Conm ssioner of the
Departnent of Environnental Conservation has ruled that PM2.5
shoul d not be considered in evaluating environnmental inpacts
until the EPA promul gates and i nplements a public health and
wel fare standard for PM2.5 enissions.® Finally, the courts have
held that it is premature to isolate PM2.5 em ssions in

eval uating projects’ potential environnmental inpacts under
SEQRA. %! In short, there is no basis for the Siting Board to
second guess the DEC s determnation that it is premature to
judge the potential public health effects of PM2.5 separately

from PMLO. 32

29 Because a standard for PM2.5 will not be inplenented in New
York State for at |east several years, the DPS Exam ners were
not correct that the legal significance of a PM.5 anal ysis
may evolve on the basis of other adm nistrative and judici al
decisions while this case is pending. Ruling, at 41 n. 108.

30 DEC Project No. 2-6007-00251/0001, Matter of Anerican Marine
Rail, LLC, Interim Decision (February 14, 2001) (Potenti al
PM2.5 em ssions of solid waste transfer station not an issue
for adjudication due to |lack of federal standard and federal
and state inplenentation).

31 Matter of Uprose v. New York Power Authority, slip op., Index
No. 4704-01 (Suprene Court, Kings County, April 6, 2001)
(confirmng determ nati on of New York Power Authority that
PM2.5 need not be considered); Matter of Spitzer v. Farrell,
slip op., Index No. 400365/00 (Suprene Court, New York County,
Cct ober 12, 2000) (confirm ng determ nationof New York City
Departnent of Sanitation that PM2.5 em ssions need not be
considered); Golden v. New York City Departnent of Sanitation,
slip op., Index No. 42723/98 (Kings County June 25, 1999), at
23 (PM2.5 need not be anal yzed separately because SEQRA hard
| ook requirenment for nunicipal solid waste project satisfied
by anal ysis of PMLO).

32 CB3/EREC's claimthat the Siting Board is disregarding the
public health effects of airborne particulate matter is al so
i ncorrect; DEC evaluated the public health and environnent al
i npacts of em ssions of PMLO fromthe proposed plant, which
i ncl udes PM2. 5.

-15-
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B. The Con Edi son Appeal on Alternative Sites
At the issues conference, CB3/EREC proposed to present

evidence on two alternative sites that were not considered in
Con Edison’s application. The intervenor sought to show t hat
one of the generating sets should be |ocated either at the Kips
Bay site or at the 74'" Street site, both of which are owned by
Con Edison. Con Edi son opposed consideration of either site.

It argued that the Kips Bay site was one of four properties that
Con Edison intends to sell as part of its transfer of the

Wat erside site for redevel opnment. Con Edi son al so asserted that
the generation turbines are so large that they could not be
transported over the streets to the 74'" Street site. The

Exam ners determ ned that as long as the conpany retains title
to the Kips Bay site, it remains avail able and therefore

CB3/ EREC shoul d be allowed to develop it as a possible
alternative site on the record.® The Examiners also rul ed that
whil e access to the site is an inportant factor to be
considered, it should not preclude exam nation of the site as an
al ternative.

On appeal, Con Edi son argues that the Exam ners erred
in allow ng CB3/EREC to present evidence on alternative sites
that were not in the application. Con Edison asserts that the
Ki ps Bay site should not be considered by the Siting Board as a
reasonabl e or available alternative site for the proposed
facility because it has entered into a contract for the sale of
the parcel. ConEdison also argues that consideration of the
Kips Bay site would interfere with its plans to sell the land as
part of a proposed redevel opnent of the Waterside power plant,
and would conflict with PSC orders that approved Con Edi son’s

% Ruling, at 42.
3 Ruling, at 42.
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plan to sell the Kips Bay parcel for redevelopnment. 1In reply,
CB3/ EREC asserts that, so long as Con Edison retains title, the
Kips Bay Site is available to the Conpany, that the use of the
Kips Bay Site for one of the generator sets would not underm ne
Con Edi son’s redevel opnent plans, and that any economc effects
of the use of the Kips Bay Site is an issue for hearing.
Di scussi on

Public Service Law 8168(2)(c) requires the Siting
Board to find that a proposed major electric generating facility
m ni m zes adverse environnental inpacts “considering the nature
and econom cs of such reasonable alternatives as are required to
be exam ned pursuant to [Section 164(b)]”. In turn, Section
164(b) requires the applicant to present “[a] description and
eval uation of reasonable alternative |ocations to the proposed
facility” and the Presiding Examner “shall allow testinony to
be received on reasonabl e and available alternate | ocations .

.7 PSL 8167(4). Unlike a private devel oper that does not own
or control alternate parcels,® Con Edison owns real estate in
the Gty of New York that could potentially be suitable for the
pl acenent of the facility. At the hearings, the parties were
permtted, pending resolution of these appeals, to introduce
evi dence on alternate | ocations owned or controlled by Con
Edi son that the Applicant did not present in the application.
Thi s evidence should be admtted into the record.

In essence, Con Edi son argues that the Board should be
barred from consi deration of the Kips Bay site because the

% Conpare 16 NYCRR § 1001.2(d)(2)(site alternatives may be
l[imted to parcels owned by or under option to, such
applicant). In Case 97-F-1563, Order Concerning Interlocutory
Appeal s (January 28, 1999), at 13-14, the Siting Board held
t hat al t hough private devel opers are not required to present
evi dence on alternative sites they do not own or control, the
Presiding Exam ner could allow intervenors to present
alternative sites as a matter of discretion
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conpany has other plans for redeveloping it and has entered into
a contract to do so with PSC approval. Nevertheless, the
Wat er si de redevel opnment project, which would include the Kips
Bay parcel, is itself the subject of an environnental i npact

anal ysis under the State Environnental Quality Review Act (Env.
Conserv. Law Art. 8) as a precursor to PSC approval of the
transfer of the site under Section 70 of the Public Service Law
and rezoning of the parcel by the Gty of New York.3 That
analysis will include its own consideration of alternative site
devel opnent plans and | ocations.

In the nmeantine, Con Edison continues to hold title to
the site, which once housed a steam power plant (retired in
1978). The fact that the site is available for redevel opnent
shows that it may properly be considered a reasonabl e and
avai lable site in this proceeding. Gven that the PSC s
deci sion regarding the transfer of the Kips Bay parcel under
Section 70 of the Public Service Law remai ns pendi ng, receivVing
testinmony on the suitability of that site for a power facility
does not conflict with prior PSC s orders authorizing Con Edison
to enter into contracts to sell the land for redevel opment.3® |t
may be, as Con Edi son states, that the Kips Bay parcel is
unsui table for the siting of a power facility as conpared to
siting the facility at the current East River power plant, and

36 See Agreenent Between Consolidated Edi son Conpany of New York,

Inc. and FSM East River Associates, LLC (Novenber 15, 2000),
filed in PSC Case No. 01-E-0377 (March 21, 2001), Article 6,
Rezoni ng and PSC Processes; Rel ated Matters.

3" Env. Conserv. L. § 8-0109(2)(d); 6 NYCRR § 617.9(b)(5) (V).

% See Case 96-S-1065, et al., Proceeding on Mtion of the
Commi ssion as to the Rates, Charges, Rul es and Regul ati ons of
Consol i dat ed Edi son Conpany of New York, Inc. for Steam
Service, Oder (issued Septenber 28, 1998); id., Oder
Concerni ng Phase Il Steam Pl an Report (issued Decenber 2,
1999) .

-18-



Case 99-F-1314

that the |and woul d be better included, for environnental and
econom c reasons, as part of the multi-use redevel opnent project
contenpl ated by the Waterside project. The presence of this
testinony in the record does not prejudice Con Edison. Con
Edison is free to argue in brief what concl usions should be
drawn from such testinony.

The bul k of Con Edi son’s appeal focuses on the Kips
Bay site. Con Edison argues, however, that consideration of the
steamfacility at either the Kips Bay or 74'" Street sites could
endanger the tinme frane for the Waterside redevel opnment project.
Again, it is for Con Edison’s briefs to address why the Ki ps Bay
and 74'M Street sites are, inits view, unsuitable alternatives
to its proposed East River site. Finally, Con Edison further
argues that evidence submtted by the intervenors should not be
allowed into evidence as to the suitability of placing part of
the facility at the 74'" Street site to mitigate potential PM2.5
i npacts. W agree. G ven our determnation that PM2.5 is not
an i ssue for adjudication by the Board, the testinony on
alternative sites should be admtted to the extent that it
addresses potential adverse environnental inpacts that are
within the Board' s purview. %
C. The CB3/ EREC Appeal

1. Noise
At the issues conference, CB3/EREC argued that they

shoul d be permtted to present evidence to the Siting Board on
noi se i npacts of Con Edison’s reconstructed East River facility.
CB3/ EREC cl aimed that Con Edison failed to properly nodel noise
i npacts and, because noise |levels near the site already exceed

3 wile this appeal has been pending, hearings were held in this
proceedi ng, and issues regarding alternative sites were
adj udi cated. Assum ng that no evidence that should have been
al l oned was wi t hhel d, pendi ng appeal, the Exam ners are free
to proceed on the basis of the record as devel oped.
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New York City standards, Con Edi son cannot reduce the proposed
project’s noise inpact to an acceptable level. Con Edison
responded that it will accept as a condition on its certificate
a requirenment that it receive a necessary noise control permt
fromNew York Cty and undertake any needed sound attenuation
nmeasur es.

The Exam ners rejected CB3/EREC s argunents, ruling
t hat noi se nodeling and inpact data will not be of deci sional
consequence in view of Con Edison’s commtnent to obtain a noise
control permt from New York Gty and because “they do not
believe that the Siting Board may dispute the scientific
validity of a City permit.”4°

On appeal, CB3/EREC argues that the Exam ners erred in
ruling that evidence on the potential noise inpacts of the East
River facility should not be received. The intervenor asserts
that the Board nust make its own affirmative finding that the
East River facility will conply with the noise |evels prescribed
by the New York City ordinance. To that end, CB3/EREC seeks to
i ntroduce evidence on transfornmer noise fromthe plant, and on
noi se projection fromthe south wall of the power plant
buil ding, as well as to cross exam ne Con Edison’s witness. Con
Edi son responds that evidence on noise inpacts is not decisional
because it provided an adequate noi se assessnment inits
application, has commtted to neeting the New York City noise
standards, and will denonstrate its conpliance by making a post-
certification conpliance filing or by undertaking additional
measures required by the Siting Board. DPS Staff replies that
noi se i s not an i ssue because the application explains that the
project will be constructed and operated in accordance with the
nost stringent noise guidelines, and that CB3/EREC is incorrect

0 Ruling, at 41.
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on transformer noise inpacts and noi se emanating fromthe south
wal | of the buil ding.
Di scussi on

The Exam ners are incorrect that Con Edison wll
obtain a noise control permt fromthe Gty of New York because
the City does not issue noise control permts.* Con Edison's
commtnment to obtain such a permt, therefore, does not resolve
the potential noise inpacts of the proposed East R ver facility.
The City of New York has, however, pronul gated | ocal noise
control standards in its regulations.* Con Edison argues that
it will abide by a certificate condition requiring it to neet
t hese standards, nmaking litigation on noise inpacts unnecessary.

W agree. In order to obtain a certificate, Con
Edi son nust maintain facility noise levels within New York City
standards, which CB3/EREC agreed are the appropriate standards
to avoi d adverse noi se emanations fromthe plant (Transcript of
| ssues Conference, at 249). Should a certificate be granted, Con
Edison will, in its conpliance filing, have to denonstrate that
it will maintain its operations at all tinmes within the New York
City standards. Were Con Edison to exceed those standards, it
woul d be in violation of its certificate, subjecting Con Edison
to its revocation and penalties.

2. Modifications to Non-Facility Generators
At the conference, CB3/EREC al so sought to offer

evi dence on exi sting Con Edison boilers and em ssion stacks that
are not part of the new steam and el ectric generating facilities
at the East River Site. Specifically, the intervenor sought to
present evidence on how air em ssions would be reduced if nore

natural gas and less oil were burned in Boilers 60 and 70 or if

1 See N.Y.C. Admin. Code, Title 24, c. 2 Noise Control

2 1d.

21-



Case 99-F-1314

the associated Stacks 3 and 4 were rebuilt. The Applicant
responded that only those facilities that constitute the East

Ri ver Repowering Project, i.e., the additional new conbustion
turbi ne generators, the heat recovery steam generators and
related facilities should be exam ned. The Exam ners rul ed that
t he existing Con Edi son boilers and stacks are not part of the
proposed facility and, therefore, “issues with respect to their
operation are beyond the scope of this proceeding.”*

On appeal, CB3/EREC argues that, because PSL
8168(2)(b) requires the Siting Board to exam ne the cumul ative
effect of air em ssions fromexisting and new facilities, the
Exam ners shoul d consider nodifications to existing generators
that are not part of the proposed project. The intervenor
argues that the Siting Board should not limt the definition of
“facility” to the new generators Con Edison is proposing but
shoul d regard the entire East River plant to be the facility.
CB3/ EREC states that the Board could condition the certificate
on nodifications to existing facilities to mtigate cunulative
particul ate em ssions that woul d be produced by the old and new

facilities jointly.*

3 Ruling, at 43.

“ In a footnote, CB3/EREC also states [i]n this connection is
noteworthy that in settlenent discussions regarding this
permt, the Departnent of Public Service proposed that to
satisfy the public interest the Applicant be required to w den
a public esplanade that passes its unloading dock on the East
Ri ver (Appeal, at 6 n. 2). Public Service Conm ssion Rule
3.9(d), adopted by the Siting Board as one of its rul es of
practice, 16 NYCRR § 1000.1, forbids the disclosure of
settl ement negotiations anong parties to Board proceedi ngs and
makes them inadm ssible. Counsel for CB3/EREC shall refrain
fromany disclosure of the content of confidential settlenent
negotiations in the future. The content of the quoted
footnote was in no way relied upon by the Board for decisional
pur poses on these appeal s.
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DPS Staff replies that although Article X applies to
Con Edison’s proposal to build 360 negawatts of new generating
capacity at the East River Steam Station, it does not apply to
the generators in the existing power plant that are not part of
the proposed facility. Con Edison responds that, under basic
rul es of statutory construction and considering the |egislative
history of Article X, the Siting Board nmay determ ne the
cunmul ative air em ssion inpacts of the new and existing
facilities in deciding whether to issue a certificate to the
proposed facility, but cannot issue certificate conditions that
woul d require Con Edison to nodify other generators that are not
part of the facility. DEC Staff responds that the conbustion of
alternative fuels in existing Boilers 60 and 70 was anal yzed by
Con Edi son as part of its application to the DEC for an air
em ssion permt, and that the air quality inpacts of the new
generators to be vented through stacks 1 and 2 were fully
addressed in accord with DEC and EPA requirenments, and that the
project will not cause air quality violations due to the
insignificant |evels of em ssions fromthe new generators.
Finally, DEC Staff states that the cunulative air em ssion
i npacts were anal yzed by Con Edi son for the New York Gty
Depart ment of Environnmental Protection.

Di scussi on

Section 168(2) states that “[t]he board shall render a
deci sion upon the record either to grant or deny the application
as filed or to certify the facility upon such terns, conditions,
limtations or nodifications of the construction or operation of
the facility as the board nay deem appropriate.” CB3/EREC s
proposed nodifications to fuel use in Con Edison boilers and on
changes to em ssion stacks that are not part of the proposed
facility, therefore, are not of decisional consequence. As
anended in 1999, Section 168(2)(b) requires the Board to

determ ne “the cunul ative effects of air em ssions from existing
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facilities and the potential for significant deterioration in
local air quality, with particular attention to facilities

| ocated in areas designated as severe nonattai nment.” The fact
that the Siting Board could determ ne that the benefits of a
proposed facility are outwei ghed by adverse inpacts and,
therefore, deny a certificate, does not change the definition of
“facility” or enpower the Board to require changes at non-
facility generators as a certificate condition.

In any event, as described above in the discussion on
intervenor’s request to introduce evidence on PM2.5, the DEC has
been aut horized by the EPA to issue permts for new sources of
air emssions in non-attainment areas and to prevent
deterioration of local air quality. 6 NYCRR §200.10. Air
em ssion permt applicants nust nodel the potential adverse air
quality inpacts of new em ssion sources, including the
cunmul ative inpacts of new and exi sting sources. CB3/EREC has
rai sed alternative technol ogi es and fuel use as a way of
reduci ng cunul ative air inpacts as a substantive and significant
i ssue for adjudication in its appeal to the DEC Conm ssi oner
fromthe DEC Examiner’s issues ruling.* Should the DEC deny air
em ssion permts based upon adverse cunul ative inpacts of a new
source on air quality, the Siting Board nay deny a certificate
based upon the absence of a permit as well as the adverse
cunmul ative inpacts determned by DEC. Concomtantly, should the
DEC determ ne that the facility wll not have adverse cunul ative
air inpacts, the Board has no basis for second-guessing the DEC.
Accordingly, we affirmthe Exam ners’ decision to exclude
evi dence on nodifications to fuel use in Boilers 60 and 70 and
on reconfiguration of stacks 3 and 4.

CB3/ EREC may present evidence on alternative plant
t echnol ogi es and configurations at the proposed facility to

> Ruling, at 21-31.
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mnimze its overall potential adverse environnmental inpacts.
Nevert hel ess, given the DEC s prinacy on air quality issues, the
Exam ners shoul d not accept evidence on alternative plant
technol ogi es, such as larger duct burners, to mnimze potenti al
adverse inpacts to air quality, beyond those already required by
DEC. #6 CB3/ EREC shoul d direct evidence and argunents on such
alternative technologies to DEC, the permtting agency, or to
the EPA in the process provided for appeals from state PSD
permt decisions.

3. Environnental Justice |Issues Relating to Air Em ssions

I n proceedings on the DEC air permt and the
certificate, CB3/EREC argued that the environnental justice
i npact of air em ssions fromthe proposed generating facility is
an issue for evidentiary hearings on which both the DEC and the
Board shoul d accept evidence. The intervenor argued that by
shifting steam production from Con Edison’s existing Waterside
station and other steam generating facilities on the Upper East
Side to the East River power plant, the proposal would shift air
em ssions fromthe nei ghborhoods surrounding the existing steam
pl ants to the nei ghborhoods surrounding the East River plant.
Mor eover, CB3/ EREC proposed to introduce evidence that the
nei ghbor hoods around the East River plants are popul ated by
sensitive subpopul ati ons who may be adversely affected by the
em ssions, including mnority popul ations in general, and
African- Aneri cans and Puerto Ricans in particular, as well as
| ow i ncome residents, children, the elderly, and individuals
with respiratory and cardi ovascul ar di sease. The Applicant
argued that there was no basis for requiring it to conduct an
environnental justice analysis, although it had done so.

The DEC Exam ner determ ned that Con Edi son’s argunent
that the EPA and DEC do not have the authority to require an

46

Ruling, at 43.
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environmental justice evaluation for individual permt
applications was beyond the scope of the proceeding on the air
permt.* Because Con Edi son had already conducted an
environnental justice evaluation and a supplenent to it, the DEC
Exam ner assuned that a | egal basis existed for requiring it.
Nevert hel ess, the DEC Exam ner determ ned that because New York
functions as EPA's agent for purposes of adm nistering the PSD
permt program and no hearing is required on the PSD permt,
the adm nistrative review process before EPA was the proper
pl ace for CB3/EREC to direct its concerns on the Applicant’s
environnmental justice analysis. Furthernore, the DEC Exam ner
ruled that, while DEC regul ations did not require an
environnmental justice analysis, the intervenor had raised for
heari ng on the New Source Review permt the issue of whether the
Applicant’s analysis was sufficient to nake a determ nation that
the benefits of the proposed facility “significantly outweigh
t he environnental and social costs.” 6 NYCRR §231-
2.4(a)(2)(ii).*8

Based on the DEC Exam ner’s ruling, the DPS Exam ners
concluded “[g]iven that CB3/EREC s proposed environnental
justice issues relate only to air quality inpacts, they may be
pursued in the PSD process, and environnental and social costs
may be exami ned pursuant to 6 NYCRR 231-2.4(a)(2)(ii).”*°
CB3/ EREC appeal ed to the Siting Board, arguing that
environnmental justice issues should be adjudicated before the
Siting Board. CB3/EREC argues that the environnental justice
i npacts of the proposed facility' s air em ssions is an issue for
the Siting Board because it nust determ ne the probable

“7 Ruling, at 36.
“® Ruling, at 37.
“ Ruling, at 43.
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environnental inpacts of the plant, including inpacts on public
health and safety and air and water quality, and nust al so
concl ude that environnmental inpacts have been mnimzed and that
the power plant is in the public interest as conpared to
alternative | ocations.

The Applicant, DEC Staff and DPS Staff all oppose
CB3/ EREC s request to introduce evidence on whether air
em ssions woul d have environnental justice inpacts. DEC Staff
and the Applicant argue that the proper forumfor CB3/EREC s
issue is the environnmental justice conplaint procedure before
EPA on the PSD permt. DEC Staff also asserts that
envi ronnental and social cost issues surrounding air em ssions
can be raised before DEC at the evidentiary hearing on the new
source review permt. Along with DPS Staff, the Applicant also
argues that there is no basis for consideration of environnental
justice allegations in Public Service Law Article X. Con Edison
submts that while environnmental and public health issues are
germane to the Article X certificate, the intervenor should not
be allowed to air its view that adverse public health effects
woul d fall disproportionately on mnority and di sadvant aged
popul ations. Con Edi son al so attacks CB3/ EREC s proposed study
met hodol ogy.

Di scussi on

Article X does not envision the Board exam ni ng
environnmental justice questions per se. It does, however,
require the Board to mnimze the adverse environnental inpacts
of a proposed facility (considering the state of avail able
technol ogy as well as “other pertinent considerations”). PSL
8168(2)(c)(i). Further, Article X conditions the issuance of
certificates on the Board finding that a proposed plant’s
operation will be conmpatible with the public health and safety
and, considering its environnmental inpacts, advance “the public
interest.” PSL 8168(2)(e). As a general matter, therefore, the
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Board, in areas not subject to DEC permtting, has taken
evidence on matters such as: (a) whether a proposed project is
conpatible wwth public health and safety; and (b) wll result in
unwarranted inmpacts. PSL 8168(2)(b), (c).

The Exam ners are correct that environnental justice
issues relating to the PSD permt should be raised before the
EPA under its environnmental justice conplaint review process in
40 CFR Part 124.

D. The SEF Appeal on Fuel -Rel ated | ssues
Little argunent is presented on whet her SEF shoul d be

barred frompresenting its issues because it did not attend the
i ssues conference. The Exam ners ruled that rel evant and
mat eri al issues raised by SEF could be litigated “if it is
denonstrated that . . . the delay does not substantially
prejudi ce other parties” (lssues Reconsideration Ruling, p. 6).
In this instance, SEF had explained its issues fromthe
begi nning, and had tinely filed testinmony. This ruling was
wi thin the Exam ners’ discretion, and we see no reason to
disturb it. If circunstances require, parties may rai se issues
subsequent to the issues conference and before the comencenent
of public hearings so long as there is no prejudice to other
parties or to the devel opnent of the record before the
Exam ners. Parties are strongly cautioned, however, to raise
their proposed issues as early in the proceeding as possi bl e.
On the nerits, SEF argues that natural gas supplies
w Il be inadequate for Con Edison to rely on natural gas as an
exclusive fuel, and that the Siting Board nmust eval uate the
environmental inpacts of using distillate oil for reasonably
estimated periods of tine in order to determ ne the nature of
potential environnmental inpacts and that Con Edi son’s proposed
facility mnimzes those inpacts (PSL 8168(c)(2)). Moreover,
SEF asserts, Article X requires a review of reasonabl e energy
supply source alternatives (PSL 88164(1)(b), 168(1),
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168(2)(c)(i)) to determ ne whet her the proposal to use natural
gas exclusively is preferable and in the public interest. This
review, SEF continues, may not properly be del egated by the
Board to other agencies. Mreover, SEF argues, nothing in the
Energy Law gives the State Energy Planning Board jurisdiction
over issues relating to a proposed power plant, or jurisdiction
to prohibit Con Edison’s proposed non-interruptible use of
natural gas. In any event, SEF asserts, the Siting Board has
authority in conditioning a certificate to take actions
concerning many matters (such as traffic control) where primry
responsibility lies with another agency.

In response, Con Edison argues that it would not be
sensi ble froman environnmental perspective to review fuel
alternatives that involve greater em ssions than natural gas,
and that, in any event, em ssions issues are wthin the DEC s
jurisdiction. Con Edison argues that SEF s true interest, which
is assertedly to prevent an unfair conpetitive di sadvantage as a
potential conpetitive whol esal e generator, is not adequately
addressed in its prefiled testinony. In another Article X
proceedi ng, Con Edi son continues, the Presiding Exam ner found
SEF’' s notion papers inadequate to denonstrate that its
participation “would contribute to the devel opnent of a conplete
record or would otherwi se be fair or in the public interest”
(Case 99-F-1625, Application of KeySpan Energy, Ruling on Party
Status (issued Decenber 12, 2000), p. 2). Finally, Con Edison
argues, the Exam ners correctly ruled that broad policy

guestions concerning reliance on gas are within the purview of
the State Energy Board, and that the Siting Board nust defer to
its determ nations.

W affirmthe Exam ners’ determ nation that the scope
of this proceeding should not include alternative fuel use at
the proposed East River facility. The draft PSD air em ssion
permt is predicated upon natural gas being the primary fuel for
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the facility, with distillate oil being used only during testing
and on an energency basis. Draft PSC Permt, Permt No. 2-6206-
00012/ 00012 (submtted June 6, 2001, Condition No. 115, Item
115.1 (authorizing use of natural gas with low sulfur distillate
oil during an energency and up to 16 hours per year)). SEF
essentially seeks to relitigate the air em ssion inpacts of the
proposed facility. Again, the DEC reviews the subject air
emssions inits permtting process, and our Article X findings
appropriately rely on the DEC Comm ssioner’s permtting
deci si on.

SEF al so argues that the use of natural gas at the
facility is not practical, feasible or advisable. To the extent
that SEF is concerned that Con Edison will not be able to have
gas delivered to its facility, Con Edison has already conmtted
to reinforcing its gas distribution system Topic Agreenent,
Gas Supply and Transm ssion (May 14, 2001) at | (O (1). Insofar
as SEF argues that the gas transm ssion systemis inadequate,
SEF shoul d raise such clains to the PSC or the Federal Energy
Regul at ory Conmi ssion (FERC), as appropriate. What SEF actually
appears to be arguing is that it will suffer conpetitive injury
i n accessing supplies of natural gas as a comobdity. Natural
gas is sold in an interstate conpetitive marketplace that is
adm ni stered by FERC. Mreover, an individual conpetitor’s
all eged economc injury is not an issue that falls wthin the
purview of the Siting Board. Again, SEF may rai se such clains
to the FERC or the PSC, as appropriate.

CONCLUSI ON
For the reasons stated above, the interlocutory
appeal s of DPS Staff, DEC Staff and Con Edison are granted to
the extent that intervenors will not be allowed to introduce
evi dence on PM2.5 em ssions fromthe proposed facility in the
record before the Siting Board. The interlocutory appeal of
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CB3/ EREC seeking to adduce evidence on the potential noise

i npacts of the proposed facility is denied. The interlocutory
appeal of CB3/EREC is also denied to the extent that evidence
may not be adduced on the use of alternative fuels or stack
configurations for generators that are not part of the proposed
facility, and that evidence may not be proffered on the alleged
environnmental justice inpacts of air em ssions fromthe proposed
facility. Con Edison’s appeal fromthe Exam ners’ ruling that
evi dence shoul d be received on the 74'" Street and Ki ps Bay
parcels as alternative sites for the proposed facility is
denied. The interlocutory appeal of SEF is denied.

The Board on Electric CGeneration Siting

and the Environnent for Case 99-F-1314 orders:

1. The interlocutory appeals described in the
foregoi ng order are decided as di scussed above.

2. The parties are not authorized to submt evidence
on particulate matter of 2.5 mcrons or smaller in aerodynamc
di aneter, nodifications to non-facility generators and em ssion
stacks, nodification to the proposed facility beyond those
required by the DEC to address air em ssions, alleged
environnmental justice inpacts of air em ssions fromthe proposed
facility, alleged noise inpacts of the proposed facility, or on
whet her natural gas should be the primary fuel for the facility.

3. The alternative sites for the proposed facility
that are owned or controlled by the Applicant are adm ssible

into the record.

50 Ad Hoc Menber Reicher dissents in part, insofar as he would
al | ow evidence on PM2.5 emi ssions, fuel use of non-facility
generators, and environnental justice.
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4. This proceeding is continued.

( S| GNED)

By the New York State Board on
El ectric Generation Siting and
t he Environnment - Case 99-F-1314

JANET HAND DEl XLER
Secretary to the Board
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