
NIXON PEABODY LLP 
ATTORNEYS AT LAW 

Suite 900 
401 9th Street, N.W. 

Washington, D.C 20004-2128 

(202) 585-8000 

Fax: (202)585-8080 

Direct Dial: (202)585-8318 

E-Mail: rdaileader@nixonpeabody.com 

September 25,2001 

VIA HAND DELIVERY 

Hon. Janet Hand Deixler 
Secretary 
Department of Public Service 
Three Empire State Plaza 
Albany, NY 1223-1350 

RE:       CASE 01-E-0011 -- Joint Petition of Niagara Mohawk Power Corporation, New York 
State Electric & Gas Corporation, Rochester Gas and Electric Corporation, Central 
Hudson Gas & Electric Corporation, Constellation Nuclear, LLC and Nine Mile Point 
Nuclear Station, LLC for Authority Under Public Service Law Section 70 to Transfer 
Certain Generating and Related Assets and for Related Approvals 

Dear Secretary Deixler: 

Pursuant to the Notice Inviting Comments issued September 18,2001 in the above-referenced 
proceeding, enclosed for filing with the Commission please find the original and twenty-five (25) copies of the 
Initial Comments of Rochester Gas and Electric Corporation on the Joint Proposal entered into between 
Niagara Mohawk Power Corporation and the Staff of the New York State Department of Public Service dated 
May 7, 2001. 

Copies of these Initial Comments have been served via first class and electronic mail on all parties on 
the attached Service List and have been hand delivered and sent by electronic mail to Judge Bouteiller and 
Judge Garlin, the'SettlemennudgeT PTe'ase date stamp the additional three copies of the filing and return them 
to the messenger.    __^^——————— 

Public Service Commission 
RECEIVED 

SEP 2 5 2001 
FILES 

ALBANY N i 

Respectfully submitted. 

lobert L. Daileader, Jr. 
Attorney for Rochester Gas and Electric 
Corporation 

cc: Service List (by electronic and regular mail) 
Hon. William Bouteiller (by hand delivery and electronic mail) 
Hon. Robert Garlin (by hand delivery and electronic mail) 

AI.BANV, NY • BOSTON, MA • BUFFALO. NV • GARDEN CITV. NV • HARTFORD. CT • MANCHESTER. NH • MCLEAN. VA • NEW YORK. NY • PROVIDENCE. Rl • ROCHESTER. NY • WASHINGTON. DC 
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PROPOSED SALE OF THE NINE MILE 
NUCLEAR GENERATION UNITS TO CONSTELLATION 

ACTIVE PARTY LIST 
(As of June 22, 2001) 

LITIGATION JUDGE: SETTLEMENT JUDGE: 

WILLIAM BOUTEILLER ROBERT GARLIN 
NYS DEPARTMENT OF NYS DEPARTMENT OF 
PUBLIC SERVICE PUBLIC SERVICE 

3 Empire State Plaza Empire State Plaza 
Albany, NY 12223-1350 Albany, NY 12223-1350 
Tel:  (518) 474-6436 Tel:  (518) 474-0739 
Fax:  (518) 473-3263 Fax:  (518) 473-3263 
Email:  William_Bouteiller@ Email:  Robert_Garlin® 

dps.state.ny.us dps.state.ny.us 

ACTIVE PARTIES: 

ARTHUR UPRIGHT JOHN DRAGHI, ESQ. 
CENTRAL HUDSON GAS & HUBER LAWRENCE & ABELL 
ELECTRIC CORPORATION 605 Third Avenue 

284 South Avenue New York, NY 10158 
Poughkeepsie, NY 126 01 Phone:  (212) 455-5508 
Phone:  (845) 486-5247 Fax:    (212) 661-5759 
Fax:    (845) 486-5782 Email:  j draghi®huberlaw.com 
Email:  AuprightOcenhud. com (For New York State Electric 

& Gas Corporation) 
ROBERT J. GLASSER, P.C. 
GOULD & WILKIE GLORIA KAVANAH, ESQ. 
1 Chase Manhattan Plaza NIAGARA MOHAWK POWER 
New York, NY 10005-1401 CORPORATION 
Phone:  (516) 692-8610 111 Washington Avenue, 
Fax:    (516) 367-2167 Suite 301 
Email:  Bobglasser® Albany, NY 12210 

gouldwilkie.com Phone:  (518) 433-5221 
(For Central Hudson Gas & Fax:    (518) 433-5220 
Electric Corporation) Email:  kavanahg® 

NiagaraMohawk.com 
JAMES RETTBERG WILLIAM MARINELLI 
NEW YORK STATE ELECTRIC & NIAGARA MOHAWK POWER 
GAS CORPORATION CORPORATION 

4500 Vestal Parkway East 300 Erie Boulevard W. 
P. 0. Box 3607 Syracuse, NY 132 02 
Binghamton, NY 13902 Phone:  (315) 428-5915 
Phone:  (607) 762-8813 Fax:    (315) 428-5916 
Fax:    (607) 762-8824 Email:  marinelliw® 
Email:  jwrettberg@nyseg.com NiagaraMohawk.com 
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THOMAS YURIK KEVIN LANG, ESQ. 
ROCHESTER GAS & ELECTRIC NYS DEPARTMENT OF 
CORPORATION PUBLIC SERVICE 

89 East Avenue 3 Empire State Plaza 
Rochester, NY 14649 Albany, NY 12223-1350 
Phone:  (716) 771-2116 Phone:  (518) 473-1149 
Fax:    (716) 724-8405 Fax:    (518) 486-5710 
Email:  tom_yurik®rge.com Email:  kevin_lang® 

dps.state.ny.us 
ROBERT L. DAILEADER, ESQ. 
NIXON PEABODY LLP RICHARD J. KODA 
401 9th Sreet KODA CONSULTING, INC. 
Suite 900 409 Main Street 
Washington, DC 20004-2128 Ridgefield, CT 06877-4511 
Phone:  (202) 585-8318 Phone:  (203) 438-9045 
Fax:    (202) 585-8080 Fax:    (203) 438-7854 
Email:  rdaileader® Email:  rj koda®j avanet.com 

nixonpeabody.com (For IBEW, Local 97) 
(For Rochester Gas and 
Electric Corporation) RICHARD W. GOLDEN 

CHARLIE DONALDSON 
DAVID M. PERLMAN ASSISANT ATTORNEY GENERAL 
LISA M. DECKER, ESQ. NYS OFFICE OF ATTORNEY 
CONSTELLATION POWER GENERAL 
SOURCE, INC. 120 Broadway 

Ill Market Place, Suite 500 New York, NY 10271 
Baltimore, MD 21202 Phone:  (212) 416-8340 
Phone:  (410) 468-3490 (Golden) 
Fax:    (410) 468-3499 (212) 416-8334 
Email:  dmperlman® (Donaldson) 

powersrc.com Fax:    (212) 416-8877 
Lisa.decker® Email:  richard.golden® 
powersrc.com oag.state.ny.us 

charlie.donaldson® 
SAM M. LANIADO, ESQ. oag.state.ny.us 
DAVID B. JOHNSON, ESQ. 
READ AND LANIADO, LLP ROBERT M. LOUGHNEY, ESQ. 
25 Eagle Street JAMES S. KING. ESQ. 
Albany, NY 12207 COUCH WHITE, LLP 
Phone:  (518) 465-9313 540 Broadway 
Fax:    (518) 465-9315 P. O. Box 22222 
Email:  SMLQreadlaniado.com Albany, NY 12201-2222 

DBJ@readlaniado.com Phone:  (518) 426-4600 
(For Constellation) Fax:    (518) 426-0376 

Email:  rloughney® 
couchwhite.com 
j king®couchwhite.com 

(For Multiple Intervenors) 
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CASE01-E-0011       ACTIVE PARTY LIST         " 

NORMAN W. SEITER, JR., ESQ. PAUL V. NOLAN, ESQ. 
THE SEITER LAW FIRM 5515 N. 17th Street 
3306 Main street. Suite A Arlington, VA 22205 
Mexico, NY 13114 Phone:  (703) 534-5509 
Phone:  (315) 963-7600 Fax:    (703) 538-5257 
Fax:    (315) 963-8274 Email:  pvnpvn@aol.com 
Email:  Nseiter@SeiterLaw.com 
(For Town of Scriba) SARA L. MILLER 

REGULATORY WATCH, INC. 
SUSAN B. GRIFFIN P. 0. Box 815 
CHENAN60 NORTH ENERGY Albany, NY 12201 
AWARENESS GROUP Phone:  (518) 426-5126 
345 Center Road Fax:    (518) 427-8227 
South Plymouth, NY 13 844 Email:  smiller® 
Phone:  (607) 863-3872 regulatorywatch.com 
Fax:    (Same as Phone) 
Email:  sgriffin® JAMES F. WARDEN,JR. 

dreamscape.com NYS CONSUMER PROTECTION BOARD 
5 Empire State Plaza 

BRUCE N. CLARK Suite 2101 
OSWEGO COUNTY ATTORNEY Albany, NY 12223-1556 
46 East Bridge Street Phone:  (518) 474-5016 
Oswego, NY 13126 Fax:     (518) 473-7482 
Phone:  (315) 349-8296 Email:  wardenj@ 
Fax:    (315) 349-8298 consumer.state.ny.us 
Email:  clarkOco.oswego.ny.us 

ANNE REYNOLDS 
THOMAS F. WOOD, ESQ. ENVIRONMENTAL ADVOCATES 
TOWN OF CORTLANDT 353 Hamilton Street 
153 Albany Post Road Albany, NY 12210 
Buchanan, NY 10511 Phone:  (518) 462-5526 x238 
Phone:  (914) 736-0930 Fax:    (518) 427-0381 
Fax:    (914) 736-9082 Email:  areynolds@eany.org 
Email: tfwesqOaol.com 

EDWARD SMELOFF 
NANCY T. BOCASSI JOHN WILLIAMS, ESQ. 
HENDRICK HUDSON SCHOOL PACE ENERGY PROJECT 
DISTRICT 78 North Broadway, E-House 

61 Trolley Road White Plains, NY 10603 
Montrose, NY 1054 8 Phone:  (914) 422-4221 
Phone:  (914) 737-7500 (Smeloff) 
Fax:    (914) 736-5242 (914) 422-4141 
Email:  nbocassi® (Williams) 

henhud.Ihric.org Fax:    (914) 422-4180 
Email: esmeloff@law.pace.edu 

j williams@law.pace.edu 
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CONSOLIDATED EDISON COMPANY JAMES M. D1ANDREA 
OF NEW YORK, INC. KEYSPAN ENERGY 

4 Irving Place 175 E. Old Country Road 
New York, NY 10003 Hicksville, NY 11801 

Phone:  (516) 545-4529 
CHANOCH LUBLING, ESQ. Fax:    (516) 545-5029 
Room 1815-S Ema i1:  j dandrea® 
Phone:  (212) 460-3302 keyspanenergy.com 
Fax:    (212) 677-5850 
Email:  lublingc@coned.com THOMAS C. GILLETT 
BRENT L. BRANDENBURG, ESQ. KEYSPAN ENERGY 
Room 1830 131 South Hoffman Lane 
Phone:  (212) 460-4333 Hauppauge, NY 11788 
Fax:     (212) 260-8627 Phone:  (631) 436-4224 
Email:  brandenburgb® Fax:    (631) 342-1159 

coned.com Email:  tgillett® 
KING LOOK keyspanenergy.com 
Room 700 
Phone:  (212) 460-6582 KATHLEEN A. SULLIVAN 
Fax:    (212) 674-6330 ENRON CORP. 
Ema i1:  1ookk®cone d.c om 1400 Smith Street 

Suite 4718b 
STEVEN AGRESTA, ESQ. Houston, TX 77251-1188 
SWIDLER BERLIN SHEREFF Phone:  (713) 354-73 04 
FRIEDMAN, LLP Fax:    (713) 646-8160 
3000 K Street, N.W. Suite 300 Email:  kathleen.sullivan@ 
Washington, DC 20007 enron.com 
Phone:  (202) 424-7501 
Fax:    (202) 424-7692 TIMOTHY L. JUDSON 
Email:  SJAgresta@Swidlaw.com CENTRAL NEW YORK-CITIZENS 
(For Niagara Mohawk Power AWARENESS NETWORK 
Corporation) 140 Bassett Street 

Syracuse, NY 13 210 
LONG ISLAND POWER AUTHORITY Phone:  (315) 425-0430 
333 Earle Ovington Boulevard Fax:    (Same as phone) 
Suite 403 Email:  cnycan®rootmedia.org 
Uniondale, NY 11553 

JOHN J. MAVRETICH 
STANLEY KLIMBERG, ESQ. CO-OP RESOURCES 
Phone:  (516) 719-9811 30 Black Creek Road, Apt. A2 
Fax:    (516) 719-9885 P. O. Box 36 
Email:  sklimberg® West Park, NY 12493 

lipa.state.ny.us Phone:  (845) 384-6760 
SETH HULKOWER Fax: 
Phone:  (516) 719-9804 Email:  coop®ulster.net 
Fax:    (516) 222-9137 (For Congressman Maurice D. 
Email:  shulkower® Hinchey) 

lipa.state.ny.us 
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THOMAS ROBINSON, ESQ. 
NATIONAL GRID USA 
25 Research Drive 
Westborough, MA 01582 
Phone:  (508) 389-2877 
Fax:    (508) 389-2463 
Email:  thomas.robinson® 

us .ngrid.cotn 

RUBEN S. BROWN 
THE E CUBED COMPANY, L.L.C. 
215 E. 79th Street 
New York, NY 10021 
Phone:  (212) 585-1459 
Fax:    (212) 585-3852 
Email:  rsbrownSecubedLLC.com 

KEITH J. ROLAND, ESQ. 
ROLAND, FOGEL, KOBLENZ & 
PETROCCIONE, LLP 

One Columbia Place 
Albany, NY 12207 
Phone:  (518) 434-8112 
Fax:    (518) 434-3232 
Email:  rfkcl22 07@aol.com 
(For County of Oswego 
Industrial Development 
Agency) 

JAMES W. BREW, ESQ. 
SHAUN C. MOHLER, ESQ. 
BRICKFIELD, BURCHETTE, RITTS 
& STONE, P.C. 

1025 Thomas Jefferson St., NW 
Suite 800-West 
Washington, DC 20007 
Phone:  (202) 342-0800 
Fax:  (202) 342-0807 
Email:jwb@bbrslaw.com 

scm@bbrslaw.com 
(For Nucor Steel Auburn, 
Inc.) 



STATE OF NEW YORK 
BEFORE THE 

PUBLIC SERVICE COMMISSION 
m 

Joint Petition of Niagara Mohawk Power 
Corporation, New York State Electric & Gas 
Corporation, Rochester Gas and Electric 
Corporation, Central Hudson Gas & Electric 
Corporation, Constellation Nuclear, LLC and 
Nine Mile Point Nuclear Station, LLC for 
Authority Under Public Service Law Section 
70 To Transfer Certain Generating and 
Related Assets And For Related Approvals 

CaseNo.01-E-0011 

INITIAL COMMENTS OF 
ROCHESTER GAS AND ELECTRIC CORPORATION 

ON JOINT PROPOSAL AMONG 
NIAGARA MOHAWK POWER CORPORATION, 

THE STAFF OF THE NEW YORK DEPARTMENT OF PUBLIC SERVICE 
AND MULTIPLE INTERVENORS ON BEHALF OF ITS MEMBERS 

IN THE NUGARA MOHAWK SERVICE TERRITORY 

Nixon Peabody LLP 
Suite 900 
401 9* Street, N.W. 
Washington, D.C. 20004-2128 
Telephone: 202-585-8000 
Fax: 202-585-8080 
Counsel to Rochester Gas and Electric 
Corporation 

Dated: September 25,2001 

W203026.I 



STATE OF NEW YORK 
BEFORE THE 

PUBLIC SERVICE COMMISSION 

Joint Petition of Niagara Mohawk Power 
Corporation, New York State Electric & Gas 
Corporation, Rochester Gas and Electric 
Corporation, Central Hudson Gas & Electric 
Corporation, Constellation Nuclear, LLC and 
Nine Mile Point Nuclear Station, LLC for 
Authority Under Public Service Law Section 
70 To Transfer Certain Generating and 
Related Assets And For Related Approvals 

Case No. 01-E-0011 

INITIAL COMMENTS OF 
ROCHESTER GAS AND ELECTRIC CORPORATION 

ON JOINT PROPOSAL AMONG 
NIAGARA MOHAWK POWER CORPORATION, 

THE STAFF OF THE NEW YORK DEPARTMENT OF PUBLIC SERVICE 
AND MULTIPLE INTERVENORS ON BEHALF OF ITS MEMBERS 

IN THE NIAGARA MOHAWK SERVICE TERRITORY 

In accordance with the Notice Inviting Comments on the Joint Proposals Concerning 

Niagara Mohawk Power Corporation, Rochester Gas and Electric Corporation and Central 

Hudson Gas & Electric Corporation issued September 18,2001 in the above-captioned 

proceeding, Rochester Gas and Electric Corporation ("RG&E") submits these Initial Comments 

on the Joint Proposal dated May 7, 2001 ("Joint Proposal") among Niagara Mohawk Power 

Corporation ("Niagara Mohawk"), the Staff of the New York Department of Public Service 

("Staff) and Multiple Intervenors on behalf of its members in the Niagara Mohawk service 

territory ("Multiple Intervenors"). 

W203026.1 
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RG&E believes the Commission's adoption of the Joint Proposal in connection with the 

proposed transfer of the Nine Mile facilities to Constellation Nuclear, LLC and Nine Mile Point 

Nuclear Station, LLC ("Constellation"), with one exception, will allow for a timely completion 

of the sale of the Selling Co-Tenants' interests in the Nine Mile facilities.   That single exception 

relates to the following provision: 

RG&E and Niagara Mohawk entered into an Exit 
Agreement dated June 8,1998 regarding transmission facilities. If 
a dispute between RG&E and Niagara Mohawk arises regarding 
the Exit Agreement, Niagara Mohawk consents to have DPS Staff 
mediate the dispute. If mediation does not result in a resolution of 
the open issues, Niagara Mohawk agrees to undertake actions to 
protect its interests, which are consistent with the interests of its 
customers. In that regard, Niagara Mohawk agrees to consult with 
DPS Staff regarding the course(s) of action to take to resolve the 
dispute. Any loss of revenues to Niagara Mohawk resulting from 
resolution of the dispute shall be recoverable from customers. 

Joint Proposal, Section V(A).   Despite the conditional language of the Joint Proposal, there is 

most definitely a dispute between RG&E and Niagara Mohawk with respect to RG&E's 

obligation to make continuing payments to Niagara Mohawk and the retention of rights to collect 

or obligation to pay "congestion rents" pertaining to Transmission Congestion Contracts under 

the Exit Agreement. It is RG&E's position that, following the sale of NMP-2 to Constellation, 

RG&E's payments to Niagara Mohawk cease and the Transmission Congestion Contracts, along 

with their associated benefits and obligations, are returned to Niagara Mohawk. Indeed, that 

dispute is now pending before Monroe County Supreme Court with the filing by RG&E of a 

Complaint for Declaratory Judgment on August 13, 2001. Rochester Gas and Electric 

Corporation v. Niagara Mohawk Power Corporation. Index No. 2001-9621 (Monroe Cty. Sup. 

Ct.). Accordingly, the above-quoted provision of the Joint Proposal is unnecessary, as the 

W203026.1 



dispute will be resolved by the New York courts. Moreover, the provision is ultra vires since it 

seeks to confer on the Commission's Staff jurisdiction to resolve a dispute involving the 

interpretation of an agreement within the exclusive jurisdiction of the Federal Energy Regulatory 

Commission ("FERC").1 For both reasons, at least the second and third sentences of Section 

V(A) of the Joint Proposal, to the extent each addresses Staff mediation of the dispute, should 

not be approved by the Commission. 

Prior to the filing of this lawsuit, RG&E attempted repeatedly to discuss with Niagara 

Mohawk the resolution of the dispute over the Exit Agreement short of litigation. Throughout 

that process, RG&E solicited the participation of the Staff in seeking to reach a final resolution. 

Unfortunately, a mutually-acceptable resolution was not achieved so that RG&E has sought a 

final resolution in New York State Supreme Court. 

Finally, the Commission should understand that RG&E is pursuing this issue solely to 

protect the interests of its customers and not its shareholders. Under its Joint Proposal entered 

into with Staff, RG&E is entitled to recover from its customers any continuing payments made to 

Niagara Mohawk pursuant to the Exit Agreement. See RG&E/Staff Joint Proposal, Sections 

11(a) and IV(K). The Niagara Mohawk/StaffTMultiple Intervenors Joint Proposal provides 

similar assurances in Section V(A). Thus, the dispute involves a matter of contract interpretation 

as to whether RG&E's customers should continue making payments to Niagara Mohawk for the 

benefit of its customers. The dispute does not implicate the regulatory policies of this 

1       The Exit Agreement involves the providing of wholesale transmission services within the exclusive jurisdiction 
of the FERC. The Agreement was filed by Niagara Mohawk with the FERC on July 9, 1999 in Docket No. 
ER99-3539-000 and was accepted for filing by letter order issued November 3, 1999. 

W203025.1 



1 Commission and should be resolved, absent a settlement, in due course by the New York State 

courts.2 

For the foregoing reasons, RG&E respectfully requests that the Commission approve the 

Niagara Mohawk/StaffTMultiple Intervenors Joint Proposal with the exception of the second and 

third sentences of Section V(A). Those sentences should be deleted to the extent that they 

contemplate Staff mediation of the dispute. 

Respectfully submitted. 

ROCHESTER GAS AND ELECTRIC 
CORPORATION 

lobert L. Daileader, Jr. 
Nixon Peabody LLP 
401 9

TH
 Street, N.W., Suite 900 

Washington, D.C. 20004 
(202)585-8318 

Dated: September 25,2001 

RG&E continues to be willing to meet with Niagara Mohawk to attempt to resolve this matter. 
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