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STATE OF NEW YORK 

PUBLIC SERVICE COMMISSION 

 
 
X-------------------------------------------X 
In the Matter of the Complaint by Gateway   : 
Development Group Inc. against Consolidated :   Case 555968 
Edison Company of New York                :     
X-------------------------------------------X 
 
 
 

APPEAL OF INFORMAL HEARING DECISION 

On behalf of  

Gateway Development Group, Inc. 

 

I.  Introduction and Background 

 The Informal Hearing Decision (“IHD”) concluded that 

“complainant [Gateway] is not entitled to compensation for 

incurred expenses for undergrounding overhead electric 

facilities on Kensington Road.” IHD at page 1.  Gateway 

Development Group, Inc. (“Gateway”) respectfully disagrees.   

 The IHD contains mistakes with respect to the facts that 

were presented and with respect to the laws and regulations that 

govern this matter.  In addition, the IHD did not consider 

evidence presented at the hearing that, if considered, would 

have changed the decision. 

 This case is about whether the Consolidated Edison Company 

of New York (“CECONY”) or the Gateway should bear the costs of 
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undergrounding an existing aerial electric service to several 

other CECONY customers across the street from the project site.  

That project, VillaBVX, is a mixed public – private enterprise 

that will increase the amount of public parking in the Village 

of Bronxville (“Village”) and provide 54 empty-nester apartments 

in an architecturally beautiful setting with direct public 

access to the Metro-North train station.  

 Gateway argues that this is classic interference work1, the 

cost of which should be borne by CECONY.  CECONY argues that the 

undergrounding of its facilities is the developer’s 

responsibility.  The IHD sided with CECONY.   

																																																													
1	Q.  Please explain ”municipal interference,” and why Con Edison 
incurs costs related to municipal interference. 
A.  “Municipal Interference” is when a municipality performs 
work which requires a company to relocate or protect its 
facilities.  Con Edison incurs costs to support and protect its 
facilities when New York City (NYC or the City), or any other 
municipality, performs certain work on its infrastructure, such 
as the installation and repair of water mains, sewers and 
drainage facilities, and the reconstruction of roadways, curbs, 
sidewalks, and highway bridges. (emphasis added). 
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 The actual cost of the work that has been completed is 

$610,409 as correctly stated in the IHD.  

THE SITE PLAN APPROVAL REQUIRED UNDERGROUNDING OF UTILITIES FOR 

THE PROJECT, VILLA BVX, NOT THE EXISTING CECONY FACILITIES 

 The approved site plan resolution, see Exhibit A attached 

hereto, required all utilities to be buried underground.  “The 

Project will also have open space areas with significant new 

landscaping and utilities will be buried underground”.2   

 The approved site plan did not address the existing aerial 

facilities in the Village right-of-way that served customers on 

the other side of Kensington Road.  Site plan approval is just 

that – approval for the development of that site. There was no 

reference in the site plan approval with respect to the existing 

facilities that provided electric, telephone and cable service 

to customers across Kensington Road.  

IF THE VILLAGE DID THE BROWNFIELD REMEDIATION OR CONSTRUCTED THE 

PARKING GARAGE, CECONY WOULD BE RESPONSIBLE FOR RELOCATING THE 

EXISTING FACILITIES 

 As Gateway representatives, Kevin McManus and Neil J. 

DeLuca, explained -- the five CECONY utility poles had to be 

relocated for either the remediation of the brownfield site 

and/or the construction of the underground garage. There is no 

																																																													
2		Exhibit A, page 6, last WHEREAS clause. 
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question about this uncontroverted fact.  

 This preconstruction photograph shows the telephone poles 

along Kensington Road.  

One need not be a professional engineer to see how site 

remediation3 and/or foundation work for the below grade two-story 

																																																													
3		According to the DEC Fact Sheet: “Approximately 31,000 tons of 
soil that exceeded the unrestricted soil cleanup objectives 
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garage would require excavation up to the site property line 

and, accordingly, the utility poles would have to be relocated 

at Con Edison’s expense because they were interfering with the 

required municipal work.  

 

																																																													
(SCOs) were excavated and disposed of off-site.”  
http://www.dec.ny.gov/data/der/factsheet/c360081cucomp.pdf 
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on  

 As can be seen from the foregoing plan, the utility poles 

providing service to CECONY customers across the street from the 
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VillaBVX were located inches off the property line in the 

Village Right of Way.  

  If the Village undertook the remediation by hiring a 

qualified brownfield remediation contractor, CECONY would have 

had to move the poles at its expense.  If the Village had 

undertaken to build the needed public parking garage by hiring a 

contractor, CECONY would have had to relocate the poles at its 

expense.  If the Village decided to completely reconstruct the 

sidewalk, repave the street and make parking spaces, CECONY 

would have had to relocate the utility poles at its expense. 

 Here the Village entered into a partnership to have its 

property remediated (as part of the sale) and obtain the extra 

parking needed by the Village.  This was a wise decision on 

behalf of the Mayor and Village Trustees.  The fact that the 

private developer also obtains benefits should not undercut the 

essential public benefits that drove the project in the first 

place from the Village’s perspective – more public parking in 

the Village, coupled with a brownfield remediation.  

 There are at least 6 aspects of the project that constitute 

municipal public benefit work: 

  1.  Public parking garage, with dedicated merchant,  

   commuter, resident and visitor spaces – all   

   public spaces (203) are controlled by the   

   Village of Bronxville.  
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  2.  Brownfield remediation. 

  3.  New sidewalks, new parallel parking and street  

       paving. 

  4.  Enhanced safety and reliability. 

  5.  Beautified streetscape.4 

  6.  Synergistic economic development.   

 What is interesting and what also takes this project out of 

the “normal” project development scenario is that the Village 

insisted on a $10 million bond that was personally guaranteed by 

John Ferari, the owner.  In essence, the Village was insuring 

that its public works, the parking garage, would be built. The 

parking garage is accessible by the public as well as the 

residents, local merchants and visitors.  The parking garage 

also provides direct access to the adjacent Metro-North train 

station.  It is the Village that will control the public parking 

which is separated from the parking for the residences.   

 If this was a “normal” development project, the Village 

would only be asking for bonding on the associated street 

improvement requirements and professional fees for project 

review, not the entire parking garage. That bond for the parking 

																																																													
4			“The manager of LTS presently has a substantial workload of 
 daily activities [*306] that continues to expand with 
 increased municipal and state activity associated with road 
 widening projects, beautification projects and other 
 interference work.” (emphasis added) CECONY 2013 Rate Case 
 13-E-0030. 
	



	 9	

garage, the prior ownership of the site, along with the control 

over the public parking spaces, makes this a public project 

sponsored by the Village. Accordingly, the construction of that 

two-story underground parking garage required the removal of the 

5 existing telephone poles, as explained by Kevin McManus.   

 The public works aspect of this project is evident in New 

York Tel. Co. v. Binghamton, 18 N.Y.2d 152, 219 N.E.2d 184, 272 

N.Y.S.2d 359, 1966 N.Y. LEXIS 1180 (N.Y. 1966).  In that case, 

the City of Binghamton undertook an urban renewal project. In 

the process New York Telephone had to re-locate its facilities 

in the blighted area.  New York Telephone sued the City seeking 

compensation on the theory that this was a “proprietary 

function” and not a “governmental function” because the City, 

after exercising its eminent domain power, conveyed the property 

to a private, for profit company, that would build middle class 

housing.  The Court held as follows: 

 Rather, the present submission [****18] requires us to 
 determine whether or not this particular enforced removal 
 of the telephone company's property from this particular 
 street was or  [***362]  was not subject to the 
 unquestioned common-law rule against compensation for such 
 expenses. HN1  The common-law rule, based on public 
 considerations of a high order, has never been doubted or 
 questioned and any exceptions thereto should be carved out 
 with reluctance and from compelling considerations 
 [*160] of constitutional right. The common-law doctrine 
 was most recently restated by this court in New Rochelle 
 Water Co. v. State of New York (10 N Y 2d 287) where we 
 reminded ourselves that "The obligation of the State to pay 
 the cost of relocation or the value of retired facilities 
 did not exist at common law" (p. 291).  In the New Rochelle 
 opinion we quoted with approval Judge Crane's statement in 
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 Transit Comm. v. Long Is. R. R. Co. (253 N. Y. 345, 351, 
 353) as follows: "'The "fundamental common law right 
 applicable to franchises in streets" is that a utility 
 company must relocate its facilities in the  public streets 
 when changes are required by public necessity * * *. 
 "Although authorized to lay its pipes [****19] in the 
 public streets, the company takes  the risk of their 
 [**187] location and is bound to make such changes as the 
 public convenience and security require, at its own cost 
 and charge."'" Reasonable regulation and control by the 
 municipality of its streets means, said the Transit Comm. 
 opinion (p. 351), that the public service corporations "are 
 bound to relocate their structures at their own expense 
 whenever the public health, safety or convenience requires 
 the change to be made."  
 
The analogy to the present case is striking.  The only 

difference in this scenario is that the Village did not have to 

use the power of eminent domain – it already owned the parcel of 

real estate that it contributed by its sale to the public – 

private partnership. The IHD did not adequately address this 

binding case law. 

 Indeed, this project is so closely linked to the Village 

that it appears on its home page.  The latest update is as 

follows: 

 Kensington Road Project 
 December 15, 2016 
 Gateway Construction will continue to work through the 
 winter months.  All concrete work is now complete and work 
 on the exterior and interior buildout of the north and 
 south buildings will continue.  Installation of the granite 
 curbing down Kensington Road is underway and construction 
 of the sidewalk will commence in January (weather 
 permitting).  Concurrently, work on the interior of the 
 parking garage is continuing as well.  We are still 
 anticipating that access to the garage will be made 
 available in the spring (2017) and we should have better 
 idea on when it will become available by March 1st.   
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The Law is Clear, Interference Work is Borne by the Utility 

 The IHD lost its way by focusing on the fact that Hi-Lite, 

a contractor, filed the request with CECONY to bury the overhead 

electric lines.  It does not make any difference who requested 

the work.  It only matters that this was a mixed public – 

private project that could not be built with the existing 

utility poles in place. The remediation (excavation) of the 

brownfield site could not occur with the 5 utility poles in 

place.   

  There is no question regarding CECONY’s obligation to 

relocate facilities that interfere with a municipal project.   

 Utility companies have a longstanding common-law obligation 
 to move their facilities when they interfere with municipal 
 work projects. In Transit Comm. v [***295]   [**278]  Long 
 Is.  R.R. Co. (253 N.Y. 345, 351,  289 A.D.2d 412 [1930]), 
 this Court explained that a utility's privilege to maintain 
 its facilities came at the cost of "mak[ing] such changes 
 as the public convenience and security require, at its own 
 cost and charge." There is, then, absolutely no question 
 that a utility must relocate its facilities and pay for the 
 task, hire its own contractor, or do the work itself, but 
 it may not leave interfering facilities in place and delay 
 projects until it finds the best price for the work (see 
 also City of New York v  Consolidated Edison Co., 114 
 A.D.2d 217, 220, 498 N.Y.S.2d 369  [1st Dept 1986]). 

City of New York v. Verizon, 4 N.Y.3d 255; 827 N.E.2d 276; 794 

N.Y.S.2d 293; 2005 N.Y. LEXIS 450 (footnotes omitted).  See also 

Consolidated Edison Co. v. Lindsay, 24 N.Y.2d 309, 248 N.E.2d 

150, 300 N.Y.S.2d 321, 1969 N.Y. LEXIS 1388 (N.Y. 1969). 

 Under common law, public utility companies have an 
 obligation to  pay all costs associated with protecting 
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 their facilities during  street repair projects (see, 
 Matter of Diamond Asphalt Corp. v  Sander, 92 NY2d 244, 
 249). Underlying the common-law rule "is the concept of 
 franchise, a special privilege which authorizes use of the 
 public streets thereby creating a right where none existed 
 before and which commensurately requires  [*192]  that the 
 one to whom the privilege is granted assume the risk of 
 relocation" (Tennessee Gas Transmission Co. v State of New 
 York, 32 AD2d 71,  75 [emphasis in original], affd 27 NY2d 
 608).  

 
City of New York v. Consolidated Edison Co. of N.Y., Inc., 274 

A.D.2d 189, 713 N.Y.S.2d 40, 2000 N.Y. App. Div. LEXIS 9161 

(N.Y. App. Div. 1st Dep't 2000).   

Interference Work is Not Dependent on the Source of Funds 

 CECONY states that interference work only comes into play 

when the municipality spends taxpayer money on a capital 

project.  None of the cases cited by CECONY to date states that 

interference work is dependent on the source of funds for a 

public works project. The IHD did not address this assertion by 

CECONY.   

 The undersigned, after a diligent search of the 

Commission’s website and LexisNexis, could not find a single 

case that even remotely intimates a municipal project must be 

funded by the taxpayers.  In any event, the taxpayers of the 

Village of Bronxville did contribute to this public - private 

partnership since the Village sold the land with a very rigid 

set of restrictions to achieve its primary public benefit goal 

of increasing the public parking in the Village.  And to 

guarantee performance, the Village required a $10 million bond 
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along with retaining control over the 203 public parking spaces.  

The Village was acting in its governmental capacity and astutely 

achieved two goals: more parking and brownfield remediation.  

 Gateway was also held responsible to install new sidewalks, 

curbs and repave the street.  It was CECONY that installed its 

facilities in the Village’s ROW a few inches from the previously 

Village-owned parking lot.  As was made clear at the informal 

hearing, brownfield remediation could not take place with the 

poles in their existing location, nor could the two-story 

foundation that also serves as the parking garage be 

constructed.  Accordingly, CECONY’s facilities interfered with 

or were “in the way” of this municipal - private project.   

CECONY’s Annual Interference Work Budget Exceeds $170 Million 

 CECONY does not dispute this long-standing legal principle 

that the utility must pay for the relocation and protection of 

its facilities.  In fact, in the current CECONY rate Case 16-E-

0060, there is an entire panel, the Municipal Infrastructure 

Support Panel (“Municipal Panel”), of three experts discussing 

CECONY’s O&M and Capital Budgets for this routine work 

consisting annually of hundreds of jobs.   

 In the current rate case, CECONY has an interference O&M 

budget of $90.8 million and a interference capital budget of 

$82.4 million for the rate year (first year new rates are in 

effect).  See MISP Testimony at DMM 3 (filed January 29, 2016) 
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at pages 42 to 45.   

 On advice of counsel, courts have held that Con Edison’s 
 right to lay and maintain its facilities pursuant to a 
 franchise granted by a municipality is subject to the 
 municipality’s right to require Con Edison to remove or 
 relocate its facilities at the Company’s expense whenever 
 public health, safety, or convenience requires.  If the 
 Company fails to comply with such a request by the 
 municipality, the Company may be liable for damages caused 
 by its failure.  
 
Id. at 13.  The Municipal Panel also provided a definition of  
 
interference: 
  
 When a municipality plans to perform work, either 
 underground or overhead, and is unable to complete the 
 proposed plan absent our relocating or supporting Company 
 facilities that are “in the way,” the term “interference” 
 is used. 
 

Id. at 7.  So there is no disagreement over the legal principle 

between Gateway and CECONY.   

 The Village also required Gateway to install new sidewalks,  

parallel parking and re-pave the street, so the existing 

electric facilities had to come down to make way for these 

additional public improvements – any one of which is sufficient 

to place this into the interference work category.   

 Indeed, this is classic municipal interference as the 

following testimony from the Municipal Panel in CECONY’s 2013 

rate case reveals: 

 Q.  What types of municipal construction activities 

 typically result in interference with Company facilities? 

 

 A.  The typical municipal activities that affect  Company 
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 facilities are the installation of water, sewer and 

 drainage facilities, reconstruction of roads, highway 

 bridges, curbs and  sidewalks, and, as mentioned above, the 

 repaving of roadways. (emphasis added). 
 
Id. at 10. 

  
 After the CECONY poles came down Verizon installed a 

telephone pole to serve Gramattan Court, a private cooperative 

apartment building.  The Village told Verizon to take the pole 

down and Gateway dug the trench across the street as a courtesy 

to the Village.  

 Verizon did not send a bill to Gateway.  Suez Water 

Westchester had to cut and cap a water main that was interfering 

with the project.  It did not send a bill to Gateway. These two 

utilities know interference work when they see it.  

CECONY Overcharged Gateway  

 At the hearing CECONY representatives stated that the “much 

less expensive” approach would have been to remover the poles 

and install them across the street on a temporary basis and then 

return them when construction was completed to their original 

locations.				That much less expensive option was not presented to 

Gateway.  CECONY overcharged Gateway by requiring the 

undergrounding and, if it is determined that this relocation is 

Gateway’s responsibility, then Gateway should only pay for the 

“much less expensive” option. 

CECONY Pays for Non-Municipal Interference Work 
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 Exhibit 768 in CECONY’s 2013 rate Cases 13-E-0030, 13-G- 

0031 and 13-D-0032 (DMM Filing #338) shows, a response to a 

Staff interrogatory, that 

 Non-City funded projects included in the City's Capital 
 Commitment Plan may impact the Company's facilities, 
 consequently resulting in interference expenditures in the 
 same way as City funded projects.  
 

Non-City funded projects include projects by:  Empire State 

Development Corporation, New York City Economic Development 

Corporation, United States Department of Housing and Urban 

Development, NYS Department of Transportation.  So there is 

significant precedent (millions of dollars) that undercuts 

CECONY’s argument that interference work involves only municipal 

taxpayer funded projects.  

 The extensive research of the Commission’s website and 

LexisNexis revealed no cases limiting interference work to those 

projects funded by municipal taxpayers, as CECONY asserts.  The 

vast majority of cases at the Commission level address the 

ratemaking impact of interference work and whether the CECONY 

forecast is reasonable for ratemaking purposes, along with 

reconciliation proposals.  The court cases discuss the common 

law requirement that utilities bear the cost of interference 

work in the first instance.  

 Finally, two appellate division cases recognize that the 

utility bears the cost of relocating utility poles when required 



	 17	

for the benefit of the public.  See, Orange & Rockland Utils. V. 

Washomatic, 187 A.D.2d 855, 589 N.Y.S.2d 719, 1992 N.Y.App.Div 

LEXIS 12874 and Orange & Rockland Utils. V. Schulson, 199 A.D.2d 

952, 605 N.y.S.2d 571, 1993 App.Div. LEXIS 12394. Both cases 

found that the relocation was primarily for the benefit of the 

developer and required payment for the relocation to the 

utility. Both cases, however, make clear that when the benefit 

is for the public, as is the case here, then the utility must 

incur the cost. 

 There is no question that the construction of a parking 

garage that increases the number of public parking spaces in the 

Village by 25% was for a public benefit.  There is no question 

that the remediation of a brownfield site adjacent to the Metro-

North Train Station in the heart of the Village was a public 

benefit.  Neither could occur with the utility poles in the 

existing location.  They had to be moved at CECONY expense, 

since these poles were standing in the way of the remediation 

excavation and construction of the two-story underground parking 

garage.  

ALTERNATIVE RESOLUTION 

 As an alternative resolution that could be considered akin 

to a pragmatic settlement is to apportion the cost of burying 

the overhead facilities between CECONY and Gateway on the basis 

of the public/private benefit as allocated by the number of 
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parking spaces.  The Village will control 203 public parking 

spaces, VillaBVX will control 103.  According, as a settlement 

position, CECONY should bear 203/306 or 66.34% of the $610,409 

or $404,945 and Gateway the balance of $205,464.   

CONCLUSION 

 The removal of the CECONY overhead facilities that served 

other CECONY customers is classic interference work that was 

necessitated by the construction of the municipal garage.  The 

fact that a private developer did the work including the 

brownfield remediation does not change this fact.  The Village 

was responsible for brownfield remediation in its governmental 

capacity and would have had to hire a qualified contractor for 

the remediation.  The Village controls all of the 203 public 

parking spaces in its governmental capacity.  CECONY should 

reimburse Gateway for the $610,409 with interest and then 

recover that sum from its substantial interference budget. This 

is the proper result according to the common law and is fair to 

all parties. 

 In the alternative, akin to a settlement position, the cost 

should be allocated based on the number of public to total 

parking spaces.   

        Respectfully submitted, 

        Daniel P. Duthie 

        Daniel P. Duthie 
January 23, 2017     Counsel to Gateway 



	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

EXHIBIT	A	–	SITE	PLAN	RESOLUTION	




























