NEW YORK STATE BOARD ON ELECTRI C
GENERATI ON SI TI NG AND THE ENVI RONMENT

CASE 99-F-1314 - Application of Consolidated Edi son Conpany of
New York, Inc. for a Certificate of
Envi ronnental Conpatibility and Public Need to
Repower its East River Generating Station
| ocated in the Borough of Manhattan, New York
Cty.

PROCEDURAL RULI NG

(I ssued February 15, 2002)

ROBERT R GARLIN, Presiding Exam ner, and
DANI EL P. O CONNELL, Associ ate Exam ner:

BACKGROUND

Pursuant to a notice issued on January 25, 2002, a
preheari ng conference was held on January 31, 2002 before
Presi di ng Exam ner Robert R Garlin and Associ ate Exam ner
Daniel P. O Connell. By its Oder Ganting Rehearing in Part,
i ssued January 24, 2002, the Siting Board directed that a
further hearing be held in this proceeding on the issue of
particulate matter of 2.5 mcrons or smaller (PM.s) as it
relates to the proposed facility. The purpose of the prehearing
conference was to identify the parties who will be sponsoring
testinony at the hearing, discuss scheduling and ot her
procedural matters, and address such other matters as may be
necessary. !

PROCEDURAL SCHEDULE

At the prehearing conference, various parties agreed

to submt, by February 11, 2002, descriptions of new or
addi tional materials they would propose for inclusion into the

record on rehearing, in response to the Siting Board' s order of

! By mistake, the reporter at the prehearing conference was

directed to begin nunbering the transcript at page 2308. The
page nunbers for the prehearing conference transcript should
be changed to begin at page 2881 and end at page 2940.
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January 24, 2002. After review ng those subm ssions, we are

establishing the foll ow ng procedural schedul e:

Direct Testinony and Exhibits February 22, 2002
Rebuttal Testinony and Exhibits March 4, 2002

Heari ngs Begin March 11, 2002

As required by the January 24 order, posthearing briefs will be
addressed directly to the Secretary to the Siting Board. The
parties should be prepared to argue their respective cases in a
single round of briefs, due seven days after the close of the
heari ngs.

The parties are rem nded that rebuttal testinony and
exhibits should be Iimted to responses to other parties' direct
testimony and exhibits. New matters should not be raised in
rebuttal cases.?

Finally, in order to expedite the orderly conduct
of the hearings,® all parties shall observe the follow ng
procedures for the introduction of prepared testinony and for

the introduction of proposed exhibits during cross-exam nation:

1. Ful Il y-corrected copi es of prepared testinony,
printed or typewitten on a single side of the
page and conformng with the requirenents of
16 NYCRR 84.5, shall be submtted to the
exam ners and the stenographic reporter. The
exam ners and parties shall also be given copies
of pages of prepared testinony originally served

2 Thus, there is no basis for the assertion by counsel for East
Ri ver Environmental Coalition, Manhattan Community Board 3,
New York Public Interest Research G oup, and Environnent al
Def ense that "our clients reserve the right to suppl enent
. any testinmony submtted by any other parties.”™ No such
right is recognized in the rules of procedure applicable to
this case.

® Public Service Law (PSL) §165(2).
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on the parties on which corrections are clearly

mar ked.
2. Docunent s obtai ned through informal discovery
processes will be allowed into the evidentiary

record only in accordance with 16 NYCRR 85. 2(b).

3. Parties planning to propose the inclusion of
ot her docunents in the evidentiary record during
t he exam nation of w tnesses nust have sufficient
copi es of those docunents, at the tinme of the
exam nation, so that at | east one copy can be
distributed to the reporter, to each of the
exam ners, and to each active party on whose
behal f an appearance has been entered at the
heari ng session. Unless the exam ners otherw se
deemit proper, a recess will not be called
during the course of the exam nation to
accommodate this requirenent.

SCOPE _OF | SSUES AND SUBM SSI ONS
In their joint subm ssion of February 11, 2002, East

Ri ver Environnental Coalition, Manhattan Comunity Board 3, New
York Public Interest Research G oup, and Environnental Defense
(the latter was then a prospective intervenor) proposed to
subnmit testinony and/or exhibits on a "59'" Street Alternative"
and "Repowering of East River Boilers 60 and 70." By letter
dated February 12, 2002, the applicant has requested that such
subm ssi ons be precluded on the grounds that they would go
beyond the scope of the order granting rehearing.

The applicant's argunent is well taken. The order
granting rehearing, which was issued after a Certificate was
granted for the planned facility, directs that evidentiary
hearings be held "solely on the issue of air quality inpacts of
PM2.5 as it relates to the Applicant's repowering project.”
Parties shall limt their presentations to the facility
certificated by the Siting Board.

The intervenors' joint subm ssion proposes as well to
(1) "submt into evidence the 1996 EPA PM Criteria Docunent

- 3 -



CASE 99-F-1314

(hereafter 1996 CD), including, but not limted to, Chapters 3,

5 6, and 7"; and (2) "submt relevant sections of the 1996 EPA
PM " Staff Paper' (hereafter 1996 SP) including, but not |imted
to, chapters IV, VI, and VII1." However, the various issuances

by the Environnental Protection Agency, and the Presidenti al

Docunents, appearing in the July 18, 1997 Federal Register are,

by definition, matters of public record, and there is no need
include in the record of this proceeding earlier and/or
under | yi ng EPA staff docunents.

Finally, we are not approving, at this tinme, the
i ntervenors' apparent proposal that "[t] he subm ssions of
docunents and testinony include any and all docunents or
citations referenced by those docunents and testinony."
Pursuant to PSL 8167(1)(b), irrelevant, repetitive, redundant or
imuaterial evidence will not be included in the record.

MOTI ON TO | NTERVENE
At the prehearing conference, Environmental Defense

submitted a witten notion for leave to intervene in this
proceeding. The notion is opposed by the applicant and the
Departnment of Public Service Staff.

The rul es of procedure applicable to this proceeding
provide that "[a] party intervening after the start of the
heari ng shall be bound by the record as devel oped to that point
and by such conditions of intervention as the presiding officer

may i nmpose. "*

Fol | owi ng the prehearing conference, Environnental
Defense joined three other intervenors in submtting a proposed
scope of evidence; and a |ater electronic nmail note to the
parti es advised that Environnmental Defense would be represented
by the same counsel as two of those intervenors. Accordingly,

Environnental Defense's notion will be granted subject to the

* 16 NYCRR 8§4.3(c)(2).
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condition that it continue to participate in this proceedi ng

only on a joint basis with East R ver Environnental Coalition
and Community Board 3.°

( SI GNED) ROBERT R. GARLI N DANI EL P. O CONNELL

> PSL §167(1)(b).



