
CASE 94-E-0136 

EXHIBIT 64 


STATE OF NEW YORK DEPARTMENT OF PUBLIC SERVICE 

Til REI': EMP[l{E STATE PI.AZA, ALBANY, NY 12223 

PlJHI.IC SEKVICE COMMISSION 

WILLIAM J. (;OWAN
!'IC'rEI( A, HKAO~'OKIl 

Gc,ufral t.:uu..lutd 

LISA KQSENBLUIll 
JOliN J. f{I::I.I.lHt...K

Uttputy t.;bwlDan 
~~cr'!t.ar)" 

IIAKOI.I) A. JI::RRY,JK, 

"'1l.1.I A III II. t:O'I'I't...K 

KA' MONIlJ, O't:ONNOK 

July 6, 1994 

Re: Case 94-E-0136 - Sithe/Independence Power Partners 
L.P. - Petition For An Original certificate of 
Public convenience and Necessity Under PSL §68 to 
Provide Electric Service to Alcan Rolled Products 
Company and Liberty Paperboard, L. P .,-.: 

TO ALL DISCOVERY PARTIES: 

Enclosed please find Staff's response to Alcan's I/R 
No. 2-7. 

Very truly yours, 

~~1/~dr, 
Leonard Van Ryn 
Staff Counsel 

Enclosure 
cc: ALJ Vincent P. Furlong 

http:cr'!t.ar
http:PlJHI.IC


Case 94-E-0136 

Sithe/Independence Power Partners 


staff Response to Alcan I/R No. 2-7. 

Q.2-7. 	 In response to Alcan Rolled Products Company's 
Interrogatory No. 7 to Niagara Mohawk Power 
Corporation, the utility produced an agenda from a 
September 29, 1993 meeting between Niagara Mohawk and 
Department of Public Service Staff. A copy of Niagara 
Mohawk's interrogatory response is annexed hereto. 
With respect to Niagara Mohawk's response: 

a. 	 Did Staff, at the September 29, 1993 meeting or at 
any other time, prohibit Niagara Mohawk from 
seeking Public Service Commission authorization to 
offer Alcan or any other industrial customer a 
long-term contract to provide electricity? 

b. 	 Did Staff, at the September 29, 1993 meeting or at 
any other time, discourage Niagara Mohawk from 
seeking Public Service Commission authorization t~ 
offer Alcan or any other industrial customer a 
long-term contract to provide electricity? 

c. 	 Please provide all documents in Staff's possession 
pertaining to the September 29, 1993 meeting 
referencing Niagara Mohawk's interrogatory 
response. 

d. 	 Please identify all Staff representatives in 
attendance at the September 29, 1993 meeting with 
Niagara Mohawk. 

A.2-7(a) 	 Staff objects to this question, on the grounds that the 
"prohibition" it references is beyond Staff's statutory 
authority. 

A.2-7(b) 	 Staff objects to this question, on the grounds that 
Staff implements applicable Commission Orders affecting 
Niagara Mohawk, NYSEG, and RG&E tariff contracts, which 
may be researched by the parties. Staff's position may 
also be researched in those Orders, and in Staff 
filings and Commission Orders in the Competitive 
Opportunities proceeding. 

A.2-7(c) 	 A preliminary search indicates that Staff has no 
documents in its possession pertaining to the September 
29, 1993 meeting. A further search is being conducted. 



A.2-7(d) 	 A preliminary search indicates that the meeting was 
attended by Raj Addepalli, a member of the Staff Panel 
testifying in this proceeding, Harvey Arnett, who has 
been listed as Staff assigned to this proceeding, and 
by Jane Assaf, an Assistant Counsel. They do not 
recall any mention of Alcan at this meeting. A further 
search is being conducted to ascertain the identity of 
any other Staff who may have attended this meeting. 
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AMENDED AND RESTATED 

BASE GAS SALES AGREEMENT 


AMENDED AND RESTATED BASE GAS SALES AGREEMENT (this 
'~tmmI''), dated as of October 26, 1992, by and between ENRON POWER 
SERVICES., INc.. a Delaware corporation ("S~ller")t and SmJPJINI)EPENDENCE 
POWER PARTNERS. l..P., a Delawar~ limited partnership ('~'). 

WITNESSETH: 

WHEREAS, Seller and Buyer are partics to the Base Gas Sales Agreement, dated 
as of JanUlJ)' 23, 1992, under whicb Seller is to sell and Buyer is to buy p.s (as berein 
defined) for use at the Facility (as herein defined); and 

WHEREAS, ~Uer and Buyer wish to amend and restate the Base Gas Sales 
Aireement in its entirety: 

NOW, niEREFORE, in consideration of the premises, the representations, 
wananties, covenants, and alr'eements berein contained, and the benefits to be derived 
therefrom. Seller and Buyer bereby aFCe and COYCDl.Dt as follows: 

ARTICLE I 

DEFINITIONS 


1.1 1NjiniliDIv. The followinl expressions, as used in this Agreement, have the 
meaninp set fonh below or Jiven them in the provisions bereof cited (sucb meaninp to 
be equally applicable to both the singular and plural forms of the expressions defined): 

''AlfiJillu'' with respect to ID)' Person means ID)' other Person directly or 
indirectly conttollina. CODttolled by, or under common CODtrol with sucb first Person 
wbether throu&b OWDersbip, by contraC1., or otherwise, provided that any Person with 
dircc:t or indirect owuersbip of S% or more of the votinl power for the election of 
direc::ton or other JOYCrnina body of a corporation or SCJ, or more of the economic 
interest of ID)' other Person will be deemed tt" "';Qntrol sucb corporation or other 
PersoD. 

''Apprrziur' means a Person (other than an Aftiliate of Buyer or Seller) 
selected by Buyer or Seller as provided berein and reasonably acceptable to lhe 
other pany with the qualifications and experience to determine the Fair Market 
Value of the Facility. 
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"Brizish Thermal Unil" or UBtu" means the amount of energy required to 
raise the temperature of 1 pound of pure water 1-F. from 5~. to 6I1'F. at a 
constant pressure of 14.73 pounds per square inc.h absolute. 

"1Jurint!ss Day" means any day other than a Saturday, a Sunday, or a state 
or federal bank holiday in Houston, Texas, or New York, New Yori:. 

''Buyer ElIenl of De!aub" • Section 8.1. 

"Buyers A1I1W411Xficimcy QWJ1uuy" • Section 2..5. 

"Buyer's MOnJhJy Dtficimt:y QwJntily" • Section 2.4. 

"Buyer's Inirial Transporrer" means a Buyer'. TJ'1U1Sponer that receives gas 
for Buyer's account at a Delivery Point.. 

''Buyers Transponer" means any Person that transpoJ1S downstream of a 
Delivery Point gas Scheduled or to be Scheduled under this Agreement for Buyer's 
aeeount as may be mutualJy agreed by Buyer and SeDer. 

"Ca1U1.dian LDs3es" means, with respect to any period, the aggrepte volumea 
retained by TCPL and Union during that period for fuel ud unaccounted for gas 
under the terms and conditions of the agreementl between SeDer ud TCPL or 
Union with respect to the transponation of the Chippawa Volumes. 

"Chippawa U~ YolwM MuJriplier" means, with respect to any Day in a 
Month, the quotient of Ca) the Canadian Losses for that Month divided by (b) the 
total volume of gas Cincluding the Chippawa Volumes) Scheduled for that Month, 
excluding any Tier I gas during the Recoupment Period. 

"Chippawa Yolumcr" means, for any period, the amount of gas actu.ally 
Scheduled by SeDer for sale to Buyer during that period at the Empire Delivery 
Point. 

"CDtrI.meIr:iaJ Opera1iotU !>Gil" means JUUlllY: 1995, or the "Date of 
Commercial Operation" It defined in Article n of LrJe Consolidated Edison 
Contract, whichever is later. 

"COtUolidated Edison" means Consolidated Edison Company of New York.. 
Inc", a New York corporation. 

"COtUolidated Edison Contract" means the EnelJ)' Purchase Agreement 
dated May 20, 1991, between Buyer and Consolidated Edison. 



"Contract Price" - Section 4.1. 

"Contract Year" means, with respect to the 1st "Contract Year," the period 
of 12 consecutive Months beginning on the Commerdal Operations Date and, with 
respect to any suecceding "Contract Year," the period of 12 consecutive Months 
commencing with the 1st Day after the precedin, Contract Year, but excluding any 
periods of time after the end of the Schedulin, Term. 

''Day'' means each period beginnin, at 8:00 a.m. Central Time on any day 
and ending at 8:00 a.m. Central Time on the immediately following day. 

"Deli.vtty Pow" - Section 2.2(d). 

"EfJective Incom.t! Tax Rilte" or "ErrR" - Section 4.4(b)(ii). 
, 

"Empire Delivtty Pow" means the receipt point under the Service Agreement 
to be entered into as provided in the Precedent Agreement dated as of 
Febnwy 28. 1992. by and among Empire State Pipeline Company, Inc., SL Oair 
Pipeline Company. Inc., Empire State Pipeline, and Buyer and located near 
Chippawa, Ontario. at the expected point of interconnection of the TCPL I)'Item 
and the Empire State Pipeline I)'Item. 

"FadJiJy" means the ps-fired electrical and steam aeneratiDa plant and 
associated materials, structures, and systems to be constructed by Buyer in the Town 
of Scnba, New York, and expected to have a net aenerating capacity of approxi­
mately 1,000 megawatts. 

"FadJiJy LentJ,m" means the financial institutions or other Persons from 
wruch, or on the credit of wruch, Buyer incun any Senior Obligations, and any 
trustee or agent actin, on any such Person's behalf. 

"Fair Mt:IJi:IlI Yalw" means.. with respect to the Facility, the most likely price 
(but in no event lea than zero) that could reasonably be obtair cd for the sale of 
the OWDCnhip of the Facility in an arm's-lenJth UlDSaction for Q.sh u determined 
by the Appraiser in accorda.£lcc with Section 4.4(b) between an inf",.med and willing 
purchaser and an informed and willing seDer. neither of whom is under any 
compulsion to purchase or sell, respectively. the ownershlp of the Facility. 

"FERC" means the Federal EnerlY ResuJatory Commission or any sueccssor 
agency. 



"FiMnciDl Closing" means the first advance of funds or other credit under 
the Senior Obligations. 

"Force Majturt" • Section 9.1. 

The word 'ieu" means natural gas, including ps-weD ps, casinghead gas, 
and/or residue gas resultina from processina both casinghead gas and ps-weD gas, 
and shaD include liquefied natural gas and synthetic gas in a vaporized ltate, in each 
case meetina the quality specified in Section 3.1. 

"Govmammlal Approval" means any authorization, consent, approval. license, 
permit, franchise, cenificate, exemption, or order of, or filiDl or registration with. 
any governmental authority, or legal or reaulatory body, federal, national. ltate, local 
or foreign. except for (i) routine or periodic informational reports, (ll) corporate 
filings, and (iii) tax returns and filings. 

''l1&C1''t'11lenlal Revmu.t:J" • Section 4.5. 

''lnlerell Rale" means, with respect to any Month, the rate per annum equal 
to the lesser of (i) 1% over the rate identified in the fint issue of the W411 Slrrel 
Journal in luch Month under "Money Rates" u the "Prime Rate" (or, if no such 
rate is identified. an index or repon selected by SeDer in load faith u representa­
tive of the prime or base rate quoted by Iarp U.s. money center commercial 
banks), and (ll) the maximum rate of interest permined by applicable law. 

"MazDQ"· Section 2..2(c). 

"MazDQ-I" • Section 2.2(c). 

''MazDQ-II'' • Section 2..2(c). 

''Ma:dmum Daily lHIivtry Pow Qu.tzruiJy" • Section 2.2(d). 

''MinAQ'' or "Kznimum A/rn.uQJ Qu.tzruiJy" • SecDan 2..5. 

''KInMQ'' or ''M'UJJm.z:m Mon.thJy Qu.tzruiJy" • Section 2.4. 

''MMB4I'' means 1,000,000 British Thermal Units. 

''Morula'' means each period beginning at 8:00 Lm. Central Time on the 1st 
full Day of any calendar month during the Scheduling Term through the end of the 
last Day to begin in such calendar month, excluding any periods of time after the 
end of the Scheduling Term. 



f'Monthly Notict" • Section 2.2(c). 

"Ntt Uuh Flow" or "NCF" - Section 4.4{u)(ii). 

"!VUlgam Mohawk" means Niagara Mohawk Power Corporation, a New 
York corporation. 

ff!VUlgam MOMwk COl'llrDct" means any contract for the sale of electrical 
energy or capacity from the Facility between Buyer and Niagara Mohawk. 

"O&M AgrtemtrIJ" means the Amended and Restated Operations and 
Maintenance Agreement dated as of August 25, 1992, between Buyer and Sithe 
Energies Power Services, Inc. 

"Pa~1U",means Enron Corp., a Delaware corporation. 

"Parmi GUlZmnry" - Section 7.2(d). 

"Penalized Parry" • Section 3.4. 

"Period 1" means the period beginning with the Day commencing on the 
Commercial Operations Date and ending with the last Day to beam iD the 60th 
Month or the Day commencing June 3{), 2000, whicheover is earlier. 

"Period 2" means the period beginning with the end of the Recoupment 
Period (or if there is no Recoupment Period, the first Day of the 611t Month) and 
ending with the Day commencing on the Termination Date. 

"Pmon" means any iDdividual, corporation, partnership, trust., estate, limited 
liability company, governmental agency or authority, or other entity. 

"Posted Spol Pric," - Section 4.1(e). 

"Power Conln:u:t" means the Consolidated Edison Contract, the Niagara 
Mohawk Contract, or any other contract for the we of electrical enefl)' or capacity 
from the Facility. 

"Pric, £scalalOr" • Section 4.1(e). 

"Project Dot:ummlJ" means the loan and related qreements to be entered 
iDto relating to the Senior Obligations, all agreements to which Buyer is a party 
relating to the construction of the Facility, the Power Contracts., any Thermal Host 
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ContractS, and any otber material agreement relating to Buyer's ownership, con­
Stnlction, testing, maintenance, repair, financing, use, or operation of the Facility 
to which Buyer is a party. 

''PnIdml Man.agemenl Practices" means those practices, methods, and acts 
engaged in or approved by a significant portion of those Persons providing fuel 
supply management services of a scope similar to the scope of the fuel supply 
management services to be provided by Seller in accordance with Section 3.3 :hat 
at a particular time, in the exercise of reasonable judgment in light of the facts 
known or that reasonably sbould have been mOWD at the time a decision was made, 
could have been expected to accomplisb the desired result in a manner consistent 
with law, regulation, reliability, safety, environmental protection, economy, and 
expedition. 

"{2IIlIlifying Fadliry" means a facility that (i) is a MqualifyinS c:ogeneration 
facility" under section 3(18)(B) of the Federal Power N:t and a "qualifyins facility" 
under subpan B of pan 292 of the regulations -of the Federal Energy ReJUlatory 
Commission, or any successor regulations implementinl the Public Utility Regulatory 
Policies N:t of 1978, as amended, as such regulations may be amended, modified, 
supplemented, or replaced from time to time, and (ii) satisfies any other 
requirements which are necessary for entitlement to the benefits of section 210 of 
the Public Utility Regulatory Policies N:t of 1978. as amended. 

"{2IIlIIifying Project Cash Flow" • Section 4.4(b)(h1. 

"RtCoupmmt PtriDd" means the period commencing with the lst Day foUow­
ing the end of Period 1 and ending at the time and on the Day wben the aggregate 
volume of Tier I ps Scheduled hereunder by Buyer after the end of Period 1 
equals the Recoupment Quantity; provided, however, that if the Commercial 
Operations Date oc:c:urs on or before July 1, 1995, there shall be no Recoupment 
Period. 

URtCoupmmt Qu.tmtiry II • Section 2.1(b). 

"Re/tI'tI'lCt Prict" • Section 4.1(e) • 

•~Daily (lr,uinlily" means the volume of gas, up to the MuDO, that 
Buyer requests SeDer to cause to be delivered durinl any Day in accordance wlth 
Section 2.2(c) and (e). 

"Scht.tIuJ6" or ·'Sched",ltd" or "SchttduJing" (i) when used in reference to 
Seller, means to make gas available, or cause gas to be made available, at the 
Delivery POint(s) for delivery to or for the account of Buyer in accordance with the: 



provisions of this Agreement, including making all necessazy pipeline nominations 
for tral1Sponation of gas upstream of the Delivery Point(s), and (u) when used in 
reference to Buyer, means to cause Buyer's Ini-ial Transponer to make available 
at the Delivery Point(s) transponation capacity sufficient to permit Buyer's Initial 
Transponer to receive the quantities SeDer bas available at such Delivery pointes) 
in accordance with the provisions of this Aireement, includinl makinl all necessary 
pipeline nominations. Gu will be deemed to have been Scheduled when Buyer's 
Initial Transponer accepts and confirms SeDer's, SeDer's Transponer's, or their 
agent's nomination. 

"Scheduling Tmn" • Section 2.1(a). 

"Stl1er Evtnt 0/ Dt/ault" • Section 8.2. 

"Stl1u~ Dqicitncy Qutzntity" • Section 2.3. 

"StI1er~ Delivtry Obligation II Section 2.3.• 

"Stlkr's Transporrer' • Section 3 .... 

"Senior Obligations" means the principal. premium. interest, fees. expenses, 
penalties. and other obUgations of Buyer arising under any credit asrcement, note 
purcha.se asreement, bond indenture, security agreement, lease agreement, interest 
rate exchange agreement or swap asreement or other document or documents 
relating thereto (including. without limitation. any reimbursement loan asreement 
relating to the issuance of a debt service reserve letter of credit for the repayment 
of any Senior ObUgations. and any werkinl capital loan facility, the proceeds of 
which are used to pay operatinl expenses of Buyer) entered into (i) at or prior to 
the Commercial Operations Date, the proceeds or credit of which arc used for the 
acquisition. development, finandnJ, construction. completion. construction loan 
retirement, modification required by the terms of the Senior ObUgations, or repair 
or replacement of all or any portion of the Facility or (ii) at any time but only to 
the extent that the proceeds of which are used (A) to repay or refinance all or a 
portion of the Senior ObUgations then outstanding (provided, hO"l\'eVCr, that the final 
maturity of the Senior ObUgations. after sMnl effect to any such repayment 01 

refiDandng, may Dot extend beyond the final maturity therefor in effect prior to 
such repayment or refinanCing), (B) to repair or replace aU or any portion of the 
Facility or to modify the Facility as required by the terms of the Senior ObUgations. 
or (C) to reduce the balance of the Trackinl Account in accordance with Sec­
tion ".4(d). 

fTaus" means, with respect to any Person, all tues (including severance and 
production related taxes. sales taxes. transfer taxes and excise taxes), asscs.sments, 
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imposts, inspection fees. duties, governmental charges or levies imposed directly or 
indirectly on such Person or its income, profits or property. 

'TCPL" means TransCanada Pipelines Umited, a Canadian corporation. 

'Tmnina17.'on Date" means (a) the date (which must be a date on which the 
last Day of the 20th Contract Year or a subsequent Contract Year commenCC$) that 
Buyer or Seller specifies as the Termination Date in a notice that it gives to the 
other after the date oc:cuning 1 year prior to that Termination Date and on or 
before the date occurring 6 months prior to that Termination Date, or (b) such 
earlier date as may be provided herein as the Termination Date. 

'7'hermI:ll Host Contract" means any agreement for the sale and delivery by 
Buyer of steam and/or electricity in coMection with Buyer's effons to maintain the 
Facility as a Qualifying Facility. 

"TEer I Forrru.dll Price" • Section 4.I(e). 

'7ler I gas" means.. for Btl)' Day, the fint 116,000 MMBtus of gas Scheduled 
that Day or such lower total volume as is actually delivered. 

'7ler II Fo1'1'1W.lD Price" • Section 4.1(e). 

'7ier II gas" means, for any Day, all gas Scheduled that Day that is not 
Tier I gas; provided, however, that Tier n gas shall not exceed MaxDO-n on any 
Day. 

'Tracking AccoUlll" - Section 4.4(a). 

"UnDdjusted Prl&e" - Section 4.1. 

"Union" means Union Gas Umited, a Canadian corporation. 

1.2 .Aa::DIIIUinr DejinJtiDtv. AD accounting definitions not specifically defined 
herein shaD be construed in accordance with generally aca:pted accounting principles as 
in effect from time to time, includi1.!s. without limitation, applicable statements, bulletins, 
and interpretations issued by the Financial Accounting Standards Boarcl and bulletins, 
opinions, interpretations, and statements issued by the American Institute of Certified 
Public Aceountants or its comminees. 'When used herein, the apression 'finDnciDl SIIlle· 

1'I1DU'S" includes the notes and schedules thereto. but unless otherwise prepared need not 
include such notes or schedules when used with reference to such statements of Btl)' 
Penon as of any date other than the end of a fiscal year of such Penon. 'Where the 
character or amount of any asset or liability or item of income or expense is required to 
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be made, for the purpose of this Agreement, such determination or calculation sb.a.ll. to 
the extent applicable and except as otherwise specified in this Agreement, be made in 
accordance with generally accepted accounting principle., applied on a consistent basis. 

1.3 0I:her ~ U. Df Defined~· The words '''-mDf,'' "herrin, " 
and "hemmder," and words of similar import, when used in this Agreement, refer to this 
Agreement as a whole and not to any panic:ular provisioD of this Agreement, and Article, 
Section, Exhibit, and like references refer to such portions of this Agreement unless 
otherwise specified. Each Exhibit attached bereto is made a pan bereof for all purposes. 
Unless otherwise defined or the context otherwise requires, expressions for which meanings 
are provided in this Agreement shall bave sucb meanings wben used in eacb DOtice or 
other communication delivered or given from time to time under or in connection with this 
Agreement. Unless the context otherwise requires, any reference herein to any Project 
Document shall mean sucb Project Document and all schedules, CIlunits, and attachments 
thereto as amended, supplemented, or otherwise modified and in effect from time to time. 
Unless otherwise stated, any reference in this Agreement to any Person shall include its 
permitted successors and assigns and, in the case of any sovernmental asency or authority, 
any Person succeeding to its functions and capacities. 

ARTICLE n 

SCHEDULING TERM; QUANTITY OBUGATIONS 


2.1 ScMtIIIJint Tt:tm; Purr:lst:ue tlI'Id~. (a) Seller aJl'ees to sell and Schedule, 
and Buyer agrees to purchase, Schedule, and pay for, gas from and including the Day 
commencing on the Commercial Operations Date through and includinS the Day 
commencing on the Termination Date (the "ScMduJing Term"), all subject to the terms 
and conditions herein. 

(b) If the Commercial Operations Date occurs after July 1, 1995, for eacb 
calendar month or portion thereof from July 1, 1995, through the day immediately prior 
to the Commercial Operations Date, Buyer shaD pay Seller an amount equal to the 
product of (i) the Unadjusted Price that then would have been in effect for Tier I sa had 
the Scbedulin& Term commenced and (ii) MaxDO-l and (iii) the number of days during 
such month or portion thereof. Such payments shall be made in accordance with the 
procedures set fonh in Section 4.2 as if each such calendar month were a Month. During 
the Recoupment Period, Buyer shin be entitled to receive, on account of sucb payments 
and in addition to any TIer n gas purchased bereunder durinS the Recoupment Period, 
an aggregate quantity of TIer I gas (the "RecDUpmmI Qu.antity") equal to the product of 
(A) MaxDQ-1 and (B) the number of days for whicb sucb payments are made, such 
volumes to be delivered in accordance with the procedures set fonh in this Article n but 
without further payment. 
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2.2 ~~. Subject to the other provisions hereof. in Scheduling 
Buyer and Seller shall follow these procedures: 

(a) l11iliJJl Notia. On or before the 45th day prior to the anticipated 
Commercial Operations Date, Buyer shall notify Seller of such anticipated Commer­
cial Operations Date, the quantity of ps to be Scheduled OD such anticipated 
Commercial Operations Date, and Buyer's good-faith estimate of the quantities to 
be Scheduled for each Day during the remainder of the Month commencing with 
such anticipated Commercial Operations Date. Buyer shall DOtify Seller of any 
changes in the anticipated Commercial Operations Date and Buyer's good-faith 
estimate of the quantities to be Scheduled OD such anticipated Commercial 
Operations Date and each Day during the remainder of the Month commencing 
with such anticipated Commercial Operations Date. 

(b) Mondaly Estimtzte:s. On or before the 15th day of each calendar 
month. Buyer shall notify Seller of the quantities Buyer expects to Schedule for 
each Day during the immediately following Month. 

(c) FinI-ofMDftlh Nomi:Iuuion.r. No later thaD the 3rd Business Day 
prior to the earliest DominatioD deadliDe for deliveries OD the 1st Day of each 
Month by any of Buyer's Transponen, Buyer shall DOtify SeDer of the quantity of 
gas to be Scheduled for delivery OD each Day of such MODth (a uMonlhly Node,,,); 
provided, however, that unJess Buyer and Seller ap-ee otherwise in their sole 
discretion, the aggregate quantity of gas so specified for aD)' aM:D Day shall not 
exceed the sum of (i) 116,000 MMBtus (UMaz.DQ_I") plus (ii) 76,291 MMBtus 
(UMa:r.DQ·/I,·' with the sum of MaxDO-l and MaxDQ-D called the ffMa:r.DQ"). The 
Monthly Notice may provide for a differeDt Requested Daily Quantity for a 
specified Day or Il1)' series of Days and shall include Buyer'. best estimate of 
Buyer's expected maiDteDlDce outages for the MODth and the dates and quantities 
usociated therewith. Changes to the Requested Daily Quantity may be made in 
acwrdance with SectiOD 1l(e). 

(d) Dt:IiwfIJ PoinJ Sd«:t:icn.. No later thaD the 2nd Business Day after 
SeDer's receipt of the Dotice from Buyer described in SectiOD 2..2(c), Seller shall 
provide Buyer with Seller's selection of one or more locations specified on 
Exlubit 2..2 as Delivery Points (each a uDelivery Pow'j at which the quantity 
requested in Buyer's Dotice· are to be Scheduled and correspondinl quantities for 
each such Delivery Point, provided that the aggrepte of the quantities at the 
Delivery Points selected by Seller shall equal the quantity requested by Buyer in 
its notice. Seller shaD select the Delivery Points and the corresponding quantities 
in its sole discretion; provided, however, that without Buyer's CODSCDt, Seller shall 
not select a quantity to be Scheduled at any Delivery Point that exceeds the amount 
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shawn under "Maximum Daily Delivery Point Quantity" for such Delivery Point on 
Exhibit 2..2 (the l'Ma::drtWm Daily Delivery Point (1uDnrily" for that Del.ivery Point). 

(e) Buyt::n C/r.DJrtt:I. Buyer may notify Seller of any change it desires in 
the Requested Daily Quantity specified as descn"bcd in SectiOD 2.2(c), subject to the 
limitations in this Section U(e) and the limitation regarding MaxDQ in 
Section 2.2(c). In the case of any decrease in the Requested Daily Quantity, Seller 
shall be obligated to Schedule such decrease as soon as practicable following Seller's 
receipt of notice of such decrease, provided that Seller shall be Obligated to 
Schedule any decrease (i) to the exteDt it docs DOt exceed S09& of MuDO, no later 
thaD the Day following such DOtice and (ii) to the exteDt it exceeds SO% of MaxDQ, 
no later than the 2nd Day following such notice. In the cue of Ill)' increase in the 
Requested Daily Quantity, Seller shall be obligated to Schedule such increase as 
soon as practicable following Seller's receipt of notice of such increase in the 
Requested Daily Quantity, provided that Seller shall be obligated to Schedule any 
increase (A) to the extent it does not exceed 1~ of MaxDO, no later than the 
Day following such notice, (B) to the extent it exceeds 10% of MaxDQ but does 
not exceed SO% of MaxDO, no later than the 2nd Day following such notice, and 
(C) to the exteDt it exceeds SO% of MuDO, no later thaD the 3rd Day following 
such notice. Subject to the limitations in Section 2..2(d), Seller shaD make appro­
priate changes to its DominatiOns to Buyer's lDitial Tramponer and shaD provide 
Buyer with an amended Delivery Point selection reflecting the change requested in 
such DOtice from Buyer. 

(f) Se1JI:r'IJ C/r.DJrtt:I. Subject to the deadlines and the procedures of 
Buyer's Transponer(s), as applicable, Seller may make changes in its selection of 
Delivery POint(s} andlor the quantities to be Scheduled at such Del.ivery Point(s), 
provided that there is DO change in the aggregated quantity Scheduled hereunder. 
U Seller makes such a change, it shall provide Buyer with an amended Delivery 
Point selectioD in accordance with SectiOD 2..2(d). 

(g) ~. UPOD SeDer's del.ivery of and Buyer'. receipt of the 
Delivery Point selcc:tions as provided above in this SectioD 2.2, the parties shall 
proceed diligeDtly and shall reDder such assistance as is reasonably required by the 
other pa.ny to Schedule the quantities at the Delivery Points so identified in 
accordance with the deadlj.nes and the procedures of Buyer's Transponer(s), as 
applicable.. 

(h) TIIIiJI C/r.DJrtt:I. In the event changes in the tariffs, CODtraCts. or 
policies of any third-pany transponer upstream or downstream of the Delivery 
Points cause the notificatioD perioch, as provided in this Section 2.2. to become 
impracticable for either Buyer or Seller to meet its obligations under Ihis 
Agreement, Buyer and Seller agree to negotiate in good faith to substitute mutually 
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acceptable notice periods and to modify any other timing of required notices under 
this Agreement that may be affected thereby. 

2.3 Se1lI:rs Ddivety ObligaliDn. Subject to the terms and conditions hereof, Seller 
shall Schedule on each Day during the Scheduling Term an amount of gas equal to the 
Requested Daily Ouantity. Such quantity shall be reduced by the sum of the quantities 
that are not Scheduled as a result of (a) an event of Force Majeure (including any periods 
following an event of Force Majeure to the extent required for Seller to comply with the 
provisions of the third sentence of Section 2.2(e», (b) Buyer's Initial Transponer's refusal 
to accept delivery of such quantities for reasons other thaD faDure(s) of ps to meet the 
quality or pressure specifications as provided in Section 3.1, and (e) suspension by Seller 
a provided in Section 8.1 (such quantity of gas, a so reduced if applicable. called "Selkr's 
Delivny Obligation·1. If on any Day during the Scheduling Term, Seller faDs to Schedule 
Seller's Delivery Obligation a provided herein (the amount of any such deficiency c:alled 
"Selkrs Dejici4ru:y {Juflntity'1, Buyer shall use commercially reasonable efforts to purchase 
replacement fuel on a commercially reasonable bail, ~king into consideration the cost, 
availability, and reliability of alternate supplies. To the extent Buyer uses a liquid fuel in 
replacement of gas to have been Scheduled, Seller or any Affiliate thereof shall have the 
option to sell and deliver, or replace Buyer's inventory of, such liquid fuel in accordance 
with Buyer's specifications in effect from time to time. Seller shaD pay to Buyer, u the 
sole and exclusive remedy for Seller's fa.Oure to Schedule Seller'. Delivery Obliption u 
provided herein in any Month. the amount, if any, by wbich (i) the COlt to Buyer of gas 
or other fuel purchased to replace all or any ponion of Seller'. Deficiency Quantity 
(including any incidental expenses that Buyer inc:un to obtain any .uch replacement) in 
such Month plus Buyer's actual total fuel transponation expenses (including fuel and 
shrinkage and demand charges) for such Month exceeds (ti) the amount Buyer would have 
been obligated to pay hereunder for Seller's Deficiency Quantity (computed based on the 
components thereof that would have been Tier I ps or TIer n gas) plus the total fuel 
transponation expenses (including fuel and shrinkage and demand charges) Buyer would 
have incurred for such Month if Seller bad delivered that ponion of Seller's Deficiency 
Quantity that Buyer replaced; provided, however, that if ILDd to the extent Buyer is unable, 
after commercially reasonable efforts u required in this Section 2.3, to obtain replacement 
fuel for all or any ponion of Seller's Deficiency Quantity, Seller shall pay Buyer an amount 
equal t'le amount, if any (but in no event to exceed S7SO,(X)() for any Day), by which 
(A) the "eY'eDuea attributable to Seller's Deficiency Quantity that Buyer did not receive 
but wow..s baYe received had Seller's Deficiency Quantity been Scheduled exceeds (B) the 
costs attnDutable to Seller'. Deficiency Quantity that Buyer docs not incur but would have 
incurred had SeDer'. Deficiency Ouantity been Scheduled. Seller.ball pay amounts due 
a provided in this Section 2.3 on or before the 20th day following Seller'. receipt of 
Buyer'. invoice therefor. 

2.4 Ar11'li:nwm MOIIlhly Qu.anlby. Buyer shall Schedule for each Month an amount 
of gas no less than an amount of gas, expressed in MMBtus, equal to the product of 

·12· 




(a) 83% of MaxDQ and (b) the number of Days in such Month, such product reduced as 
provided in Section 2.6 (such amount, as so reduced if applicable, called the "MinMQ" for 
such Month). The quantities of gas Scheduled by Bu:'er on each Day durina a Jiven 
Month shall be credited against the MinMO for such Month, but any quantities of gas 
Scheduled by Buyer in excess of its MiDMO in any Jiven Month shall not be applied 
against Buyer's MinMQ for any other Month. Uduring any Month Buyer fails to Schedule 
the MinMQ for such Month (the excess of the MinMQ over the quantity of gas actually 
so Scheduled called "Buyer's MOIllh/y Defidency QuDndty" for such Month), Buyer shall pay 
to Seller, as the sole and exclusive remedy for such failure, an amount equal to the 
product of (A) Buyer's MODthly Deficiency Ouantity and (B) the amount, if any, by which 
the Unadjusted Price for Buyer's Monthly Deficiency Quantity exceeds SS% of the Posted 
Spot Price for such Month. In makina the calculation in the immediately preceding 
sentence, the Unadjusted Price for Tier D (IS shall be used for the portiOD of Buyer·s 
Monthly Deficiency Quantity up to and includina the excess (if any) of (x) the MinMQ 
for such Month over (y) the product of MaxDQ-1 and the number of Days in such Month, 
and the Unadjusted Price for Tier I (IS shall be used for all other portions (if any) of 
Buyer·s Monthly Deficiency Quantity. 

2.5 M'1IIimwra.Annu41 Qu.tm.dJy. Buyer shall Schedule for each Contract Year an 
amount of (IS no less than an amount of ps, expressed in M:MBrus, equal to the product 
of (a) 90% of MaxDQ (88% durina the first Contract Year) and (b) the number of Days 
in such Contract Year, such product reduced as provided in Section 2.6 (such amount, as 
so reduced if applicable, called the ''MinAQ'' for such Contract Year). The quantities of 
gas Scheduled by Buyer on each Day during a Contract Year shall be cn:dited against the 
MinAQ for such Contract Year, but quantities of (IS Scheduled by Buyer in excess of the 
MinAO for a given Contract Year shall not be applied against the MiDAQ for any other 
Contract Year. H during any Contract Year Buyer fails to Schedule the MiDAQ for such 
Contract Year (the excess of the MinAO over the quantity of gas actually so Scheduled 
called "Buyers AMUllI DejiI:irncy QuDndty" for such Contract Year), Buyer shall pay to 
Seller, as the sole and exclusive remedy for such fanure, an amount equal to the excess, 
if any, of (A) the product of (x) Buyer's Annual Deficiency Quantity and (y) the amount, 
if any, by wmch the arithmetic avcraae of the Unadjusted Prices in effect (weipted in 
accordance with the succecdina Ientence) durina each Month of such Contract Year 
exceeds the arithmetic avcrqe of SS% of the Posted Spot Prices for each Month of such 
Contract Year ,ver (B) the sum of all payments paid by Buyer pursuant to Section 2.4 
in respect of CI 'b Month of such Contract Year. In makina the calculation in the 
immediately prcccdina Ientence, the Unadjusted Price for Tier n gas shall be used for the 
portiOD of Buyer's Annual Deficiency Quantity up to and including the excess (if any) of 
(i) the MinAQ for such Contract Year over (il) the product of MuDQ-1 and the number 
of Days in such Contract Year, and the Unadjusted Price for Tier I pi shall be used for 
all other portions (if any) of Buyer's Annual Deficiency Quantity •. 



2.6 Redm:tion of M'tn.inwm Monthly QIuuuizy DNl KIIIimum A1WUZl Qs.umzity. 
The minimum monthly and annual quantities of gas that Buyer shaD Schedule, as contem­
plated by Sections 2.4 and 2.5, respectively, shall be re~uced by the sum of the amounts 
of (a) any SeDer's Deficiency Quantity that exists for each Day during the respective 
Month or Contract Year as the case may be. (b) any quantity of gas that is not Scheduled 
by Buyer as a result of Force Majeure on each Day during the respective Month or 
Contract Year (including any periods foDewing an event of Force Majeure to the extent 
required f:lr SeDer to comply with the provisions of the third sentence of Section 2.2(e», 
(c) any quantity of gas that is not Scheduled on each Day during the respective Month or 
Contract Year due to suspension by Buyer permitted by Section 8.2, and (d) any quantity 
of gas that is rejected by Buyer's Initial Transporter on each Day durin, the respective 
Month or Conuact Year in accordance with the applicable transponation contract with 
Buyer's Initial Transporter due to the faDure of such gas to meet quality or pressure 
specifications as contemplated by Section 3.1. The minimum monthly and annual quanti­
ties of gas that Buyer shall Schedule, as contemplated by Sections 2.4 and 2..5, respectively, 
shall also be reduced as contemplated by Section 2.9(c). 

2.7 EJ!1!t:t ofDelMty; 1Nl.emn.ity. Title to all gas Scheduled hereunder shall pass 
to Buyer at the Delivery Points. h between the panics hereto. SeDer shall be deemed 
to be in exclusive control and possession of the gas Scheduled hereunder until the same 
shall have been delivered at the Delivery Points, at and after which delivery Buyer shall 
be deemed to be in exclusive control and possession thereof. SeDer and Buyer each 
assumes full responsibility and liability for and shaD indemnify and save barmless the 
other party and its officers, directors, employees, agents, and partners from all liability and 
expense OD account of any and all damages, claims, or actions, including injwy to and 
death of persons, arising from any act or accident occuning when title to the gas is vested 
in the indemnifying party as herein provided. 

2.8 Wczrn:DI.IY of 7ltle. SeDer warrants that it will. at the time of delivery, have 
good title to all gas delivered by it to Buyer hereunder, free and clear of all liens, 
encumbrances and claims whatsoever. 

2.9 R.t:qu:itr:mcnI Ux. &cept to the alent provided in Section 2.2(c) or to the 
extent that Buyer, in ac'XJJ'daDc:e with Section 2.2(e). has DOtified SeDer of an increase or 
a decrease in the Roque :ted Daily Quantity and SeDer does Dot waive the requirement of 
notice, to the extent of ....., SeDer's. Deficiency Quantity. or to the extent SeDer shall con­
sent in writiDa otherwise:, Buyer shall purchase all requirements for pi at the Facility only 
from SeDer. anJ shaD use all gas Scheduled by SeDer hereunder solely at the Facility; 
provided, however, that Buyer may seD or otherwise transfer any such pi, to the alent 
that Ca) such gas is not consumed at the Facility, (b) Scheduling such ps is necessary to 
cause Buyer to Schedule during any Month the MinMO for such Month or during any 
Contract Year the MinAO for such Contract Year. and (e) SeDer has Dot aareed in writing 
to reduce the MinMQ or the MinAQ, as applicable, for that period. 
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2.10 Ddiw:ry PImu IUId 11II.errUptib~ Supp/iG. (a) On or before October 1, 1994, 
and within 90 days follcrwing request by Buyer during any Contract Year (but Buyer may 
make only 1 such request during any Contract Year), Seller shall furnish Buyer with a 
repon describing generally the following for the succeeding 5 years: 

(i) an update on commitments by producers to participate in the initial 
UEnvestor Producer Pool" program being sponsored by Seller's Affiliate Enron Gas 
Services Corp.; 

(U) a SumDl1U)' of any firm supply contracts with tenDs of 5 years or more 
and the related proven reserves or suppUer auarantees, if any, from which Seller 
intends to acquire the gas to resell to Buyer hereunder; 

(ill) a summary of any firm supply contracts with terms of less than 5 years 
from which Sell,er intends to acquire the gas to resell to Buyer hereunder; 

(iv) the total gas storage capacity Seller has available that could be used 
to suppon its obUgations to Schedule gas hereunder; and 

(v) a summary of Seller's physical delivery and transponation management 
plans for Scheduling gas hereunder. 

(b) Throughout the Schedulina Term, Seller shall me aD reasonable effons to 
maintain a minimum quantity of interruptible gas supply deliverable at the Delivery Points 
identified on E:dubit 2.2 under the column "Minimum Interruptible Quantity"; provided, 
however, that if suppUes from specific wells, leases, fields, or contracts are dedicated to 
the fu1.fiIlment of Seller's obUgations under this Agreement, the amount under the column 
"Minimum interruptible Quantity" for the Delivery Point(s) associated with that dedication 
shall be deemed reduced by the same amount per Day as the amount of the dedication. 

ARTIa.Em 
QUAUTY, MEASUREMENT AND TRANSPORTATION 

3.1 ~~'t~. Gas Scheduled by SeDer shall meet or 
exceed the II'rinjmum quality specifications of Buyer's Initial Transponer at the Delivery 
Points. If aD)' ps Scheduled by Seller shall faD to conform to such quality specifications. 
Buyer's sole remedy shall be refusal to accept the tendered quantities, in which event such 
gas shall be treated as if Seller shall have faDed to Schedule it; all other au shall be 
treated as meeting such specifications. Except as otherwise provided in the succeeding 
sentence and Section 2.3, in no event shall Seller be liable to Buyer for aD)' punitive, 
incidental, consequential, indirect, direct or any other damages arising from faDure of the 
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tendered gas to conform to such minimum quality specifications. Gas Scheduled by Seller 
shall be delivered at pressures sufficient to cause such gas to enter the facilities of Buyer's 
Initial Transporter at the applicable Delivery Point, but not below the minimum allowable 
or above the maximum allowable operating pressure spedfied in the applicable transpona­
tion contract with Buyer's Initial Transporter. If Buyer's refusal to accept the ps, IS set 
fonh in this Section 3.1, shaD prevent SeDer from performing its obliption to Schedule 
gas as set fonh in Section 2.3, Buyer's exclusive remedy for Seller's faDure to perform such 
obligation shall be as set fonh in Section 2.3. 

3.2 M~. Receipts and deliveries of gas shall be calculated from the 
measurements taken at meter(s) installed, operated, and maintained by Seller's 
Transporters and Buyer's Transporters, or such transporters' desiJllees, at the Delivery 
POint(s). The applicable quality, pressure, and measurement specifications of Seller's 
Transporters and Buyer's Transporters shaD be those included in the applicable gas tariffs 
then in effect. 

3.3 ~ MQNlgmut:N; Jmbal.anct!:J. Ca) Buyer hereby appoints SeDer 
as its agent for purposes of making nominations, Scheduling ps, managinl pipeline imbal­
ances to minimize expenses to both panies, confirminl the aboYe with the transporting 
pipelines, and providing a written report to Buyer detailinl such activities for each Month 
within 10 days after the end of each such Month. Buyer agrees to notify SeDer of initial 
nominations for each Month and any changes of the quantities Buyer desires at the 
Delivery Points as soon as possible and as often IS necessary but no later than the time 
required hereunder to effect such changes. Upon Seller's receipt of such notification. 
Seller shall manage the transponation services described ill Sections 2.2(a), {b), (c), (e), 
and (g) and in this Sedion 3.3 in aCC()rdance with Prudent Management Practices and in 
all material respects each of Buyer's agreements with Buyer's Transporters. 

(b) Each pa.rty promptly shall furnish the other with copies of any imbalance 
statement that the first pany receives but the other does not otherwise receive. Any 
imbalance between the quantity of ps Scheduled on any Day and the quantity actually 
delivered to or received by Buyer's Initial Transporter on such Day for Buyer's account 
shall be corrected as soon IS reasonably possible and.. in any event, within 180 days of 
receipt of notice thereof. Each pany sball notify the other pany of an imba.la.Dce on its 
transporter's I)'Item on or before the next ~usiDess Day foDowinl receipt of notice thereof 
from such trmsporter. U SeDer is notifie'" by Buyer's Initial Transporter directly of an 
imbalance OIl Buyer's Initial Transporter... system, Seller shall notify Buyer of such 
imbalance IS soon IS possible. Imbalances resulting from SeDer's delivery of less than the 
Seller's Delivery Obliption shaD Ue corrected in gas. Imbalances resulting from Seller's 
delivery of more than SeDer's Delivery Obligation shall be corrected or adjusted in cash 
or ps as the panies may agree. 
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3.4 Traruporttu:ion Imb~ Pt:llll.lli.G. Seller shall reimburse Buyer for any 
transponation imbalance penalties, charges, or cash-ouu incurred by Buyer to the extent 
same is due to Seller's or Seller's Transponer's improper delivery of more or less gas than 
Seller'S Delivery Obligation at the applicable DetiYery Point(s) on any Day and not 
corrected within the time required in the applicable tariff:, unless Buyer failed to notify 
Seller of such imbalance promptly follO'Ning Buyer's receipt of notice thereof and sucb 
failure limited Seller's ability to contest sucb imbalance. If ps is Scbeduled by Seller 
through any pipeline transporting gas prior to the Delivery Point ("SeI16'I Transporter'), 
Buyer shall reimburse Seller for any transportation imbalance penalties or cbarges incurred 
by Seller under the Seller's Transponer's gas tariff then iD effect, to the extent such 
penalties or charges are due to Buyer's Transponer's improper receipt of more or less 
than the quantity Scheduled for deJivery and receipt at the applicable Delivery Point(s) 
on any Day and not corrected within the time required by Seller's Transponer's gas tariff' 
then in effect, unless Seller failed to notify Buyer of such imbalance promptly following 
Seller's receipt of notice thereof and such failure limited Buyer's abDity to contest sucb 
imbalance. If any penalties descnDed above are imposed upon either pany (the '1'DIlJlb:ed 
Parry''), the pany responsible for such penalty under this Section 3.4 shall. on or before 
the 10th day following receipt of written notice by the Penalized Party, reimburse the 
Pcnal.ized Party for the dollar amount of such peDllties, or the ponion thereof, as 
applicable. The panies agree to provide andlor make available to each other for review 
any and all records to whicb they have access that suppan and document the responsibDity 
of either party andlor suppon either pa..nys claim for reimbursement of a penalty assessed 
by a transporting pipeline. 

3.S A.s:siJ'nmmI of ~ CtIpGdty. In the event excess transponation 
capacity is available to Buyer for any period not aceedini 45 days, Buyer sball use aU 
commercially reasonable effortS, to the alent permitted by law and subject to the receipt 
of any necessary regulatory approvals, to assign, release, or otherwise transfer such capacity 
to Seller for use by Seller for the time period dwiDl which sucb capacity is available to 
Buyer; provided, however, that Buyer hu no obUption to enter into such·1II assignment, 
release, or transfer if it determines iD lcod faith that such assianment, release, or transfer 
would increase its costs or otherwise have a material and adverse effect on Buyer. Subject 
to the provisions of the immediately Precedinl sentence iD the case of 1.11)' such transporta· 
tion capacity subject to the jurisdiction of the FERC, Buyer ahall enter into a "pre­
arranged dc.al" (as that term is u.ed iD Order Nos. 636 and 636-A issued by the FERC) 
for releasinl capacity or such other 8JT1Ulgement wit· Seller as may be necessary to effect 
such assigm:nent, release, or tJ'IDSfer in accordab\o<C with the tariff of the relevant 
transponer(s) (as the same may be amended from time to time) and appUcable reaulations 
of the FERC or other pernmental authority haviDl jurisdiction over such transponer(s). 
In connection with any assignment, release, or transfer under this Section 3.5, Seller shall 
be responsible for obtaininl any necessary regulatory approvals and for preparinJ any 
necessary agreements, documents, and instruments, and Buyer shall cooperate in those 
activities. NotwithstandinJ the foreJoinJ or any of the other provisions of this Agreement, 
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Buyer's failure to comply Vwith the provisions of this SectiOD 3.5 shall Dot constitute a 
Buyer EveDt of DefawL 

ARTICLE IV 
PRICE AND PAYMENT PROCEDURES 

4.1 CorIlract Pri&e. Buyer shall pay Seller an amount per MMBtu of ,as (the 
"Conrract Pric,") Scheduled hereunder equal to the sum of (x) the applicable Unadjusted 
Price plus (y) the product of (A) the Chippawa Use Volume Multiplier and (B) the 
applicable Unadjusted Price. The Unadjusted Price will be established as follows: 

(a) For all Tier l,as during Period 1, the amount specified below under 
"Unadjusted Price (per MMBtu)" for the calendar year in which the Day aD which 
such gas is Scheduled begins: 

Calendar 
ficu: 

-UM.djUSltd Pric, 
(pg MMbtu) 

1995 
1996 
1997 
1998 
1999 
20cx) 

$2..28 
$2.79 
$2.80 
$2.87 
S3.02 
S3.52 

(b) For all Tier I gas during the Recoupment Period, if any, the 
Unadjusted Price shall be SO.OO per MMBtu, such purchase price having been 
prepaid pursuant to Section 2.1(b). 

(c) For aD Tier I gas during Period 2, the Unadjusted Price shall be the 
Tier I Formula Price; provided, however, that if on any Day during Period 2 the 
Reference Price is less than the Tier I Formula Price and the balance in the 
Tracking Account is 0 or less than 0, then.: 

(i) U the Tier I Formula Price min\;" the Reference Price is equal 
to or less than the frice Escalator, the UnadJ\lSted Price for Tier I gas for 
that Day shall equal the Reference Price; and 

(ii) U the Tier I Formula Price minus the Reference Price exceeds 
the Price Escalator, the Unadjusted Price for Tier I pi for that Day shall 
equal: 

(A - B) - .5 [(A - B) - C] 



wbere: 

A - the Tier I Formula Price 

B - the Price Escalator 

C - the Reference Price 

(d) For all Tier n gas during Period 1, the R~coupment Period, or 
Period 2, the Unadjusted Price shall be the Tier n Formula Price; provided, 
bowever, that if on any Day during Period 1, the Recoupment Period, or Period 2 
the Reference Price is less than the Tier n Formula Price and the balance in the 
Tracking Account is 0 or Jess than 0, then: 

(i) If the Tier n Formula Price minus the Reference Price is equal 
to or less than the Price Escalator, the Unadjusted Price for Tier ngas for 
that Day sball equal the Reference Price; and 

(il) If tbe Tier nFormula Price minus the Reference Price exceeds 
tbe Price Escalator, the Unadjusted Price for Tier n PI for that Day sball 
equal: 

(A - B) - .5 [(A - B) - C) 

where: 

A - the Tier n Formula Price 

B - the Price Escalator 

c - the Reference Price 

(e) AJ used in this Agreement, the followina expressions have the follow­
ing meanirap: 

"Posud Spol Pric, II means, with respect to IllY l,)ay in a Month. the 
arithmetic average of (i) the "Index" price rerarted in the fint issue durin. 
such Month of IfISilU FERC's GtIS MtUIcet Repon under the section entitled 
"Prices of Spot Gu Delivered to Pipelines" for deliveries to ANR Pipeline 
Co. in Louisiana, and (il) the price reported in the bid week issue for such 
Month of the Natural GtIS W,ek "Gu Price Report" for "Louisiana Gulf 
Coast Onshore-Spot" under the column "Delivered to Pipeline." If one 
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of such publications no longer reports such indc::z: or price, or materially 
changes its methodology for computing such indc::z: or price, then Buyer and 
Seller shall select a substitute index or price, but if Buyer and Seller fail to 
agree either may refer such selection to lCF Resources Inc. (or such other 
Person as they may agree), who shall select such substitute index or price, 
which substitution shall be final and binding on Buyer and Seller (and Buyer 
and Seller each shall pay half the expenses and fees of such Person). Upon 
such selection., Buyer and Seller (or the Person selecting such index or price) 
shall compute the ratio of the index or price prmousJy used to the one so 
selected for each of the last 12 Months during which such previous index or 
price was used, and in computing the Posted Spot Price such new index or 
price shall be multiplied by the arithmetic average of such ratios. 

UPrice Escoloro," means.. with respect to any Day in a Month, an 
amount equal to S.10 per MMBtu in any Month through the last Month 
beginning in the calendar year 1995, such S.10 to be increased by S.01 on 
the lst Day beginning in each calendar year thereafter during the Scheduling 
Term. 

URqtrmCe Price" means, with respect to any Day, the Posted Spot 
Price for that Day. 

''7kr I FomudtJ Price" means, with respect to any Day, the product 
of (i) the greater of (A) the quotient of (x) the aggregate amount payable 
by Consolidated EdiJon under the Consolidated Edison Contract and any 
other Power Contract with Consolidated Edison for the Month in which such 
Oayoccun divided by (y) the total number of Jdlowan..houn purchased by 
Consolidated Edison under the Consolidated Edison Contract and any other 
Power Contract with Consolidated Edison in respect of such Month 
(c::z:cludinl any Jdlowan..houn that are lost in the transmission of such 
electricity to Consolidated Edison), but exc1udinl from the amounts in 
clauses (x) and (y) any amounts for any portion of that Month not in 
Period 2, and (B) the rate (expressed in dollan per Jdlowan.hour) equal to 
the ..Actual Avoided Eneray Costs" u defined in the Consolichted Edison 
Contract based on the tariff designated Service Cassification No 21 of PSC 
No.8· Electricity in effect for the applicable Day, u such Acn: 1 Avoided 
Enel'lY Costs may ckange from time to time (provided, however, that if 
either Buyer or Consolidated Edison is required to nei0tiate an alternate 
methodology to determine such Actual Avoided Energy Costs u provided 
in Article VI(a)(6) of the Consolidated Edison Contract, Buyer shall consult 
with Seller in negotiations and proceedinp to determine such alternate 
methodology and either Seller shall have agreed to that alternate 
methodology or, failing Seller's agreement, such alternate methodology shall 
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be subject to determination by the New York Public Service Commission or 
by arbitration as provided in the Consolidated Edison Contract), and (u) 4S 
during the first 60 Months falling who~'y or partly within Period 2; 47.5 
during the next 60 Months; and SO thereafter. 

'7iu II Formula hiet" means, with respect to any Day, the product 
of (i) 103% of the rate (expressed in dollars per kilowatt-hour) equal to 
the "Actual Avoided Energy Costs" as defined in the Niagara Mohawk 
Contract based OD the tariff desipted Service OassificatioD No. 6 of PSC 
No. 207 • Electricity in effect for the applicable Day, as such Actual Avoided 
Energy Costs may change from time to time (provided, however, that if 
either Buyer or Niagara Mohawk is required to Degotiate an alternate 
methodology to determine such Actual Avoided Energy Costs as provided 
in the Niagara Mohawk Contract, Buyer shall consult with Seller in 
negotiations and proceedings to determine such alternate methodology and 
either Seller shall have agreed to that alternate methodology or, failing 
Seller's agreement, such alternate methodology shall be subject to 
determination by the New York Public Service Commission or as expressly 
provided in the Niagara Mohawk Contract), and (U) 45 during Period 1 and 
the first 60 MODths falling wholly or partly within Period 2; 47.5 durin, the 
next 60 MODths; and SO thereafter. 

4.2 PrzyrturnIJ. (a) On the 1st day of each calendar mODth, SeDer shaD submit 
an invoice to Buyer stating the amounts due hereunder with respect to the Month most 
receDtly ended pursuant to Sections 4.1, 4.6, and to the exteDt applicable, 2.4 and 2.5. 
Buyer shall pay the amounts so due (other than amounts owed under SectiOD 4.6{c» on 
or before the 20th day of such calendar mODth; provided, hCJWe'W:r, that if the invoice is 
delivered after the 1st day of a caleDdar month, the day for paymeDt shall be the 19th day 
following the day OD which the invoice is delivered (and in DO C\'CDt shall Seller have any 
liability for late delivery of an invojce, other than such extensioD of the date payment is 
due); and provided further that if the day paymeDt is due is DOt • Business Day, then 
paymeDt shall be due OD the immediately preceding Businesa Day. 

(b) If either party in good faith disputes any amounts set fonh OD an invoice 
delivered pursuant to SectioD 4.2(a) or any other paymeDt demandr;d by the other pa ty. 
the party disputirll such amount or payment shall pay the portiOD that is DOt so in disp: ': 
and notify the other party of the existence and the nature of the dispute. AD amounts so 
invoiced or demanded shall be deemed final and bindinl unless the payiD J party h:u 
Dotified the payee party of such dispute OD or before the 2nd anniversary of the date oC 
such invoice or demand. UPOD receipt of such DOtice, the parties shall Delotiate in good 
faith to resolve such dispute. If the panies do not resolve U'J such dispute OD or before 
the 60th day thereafter, either party may submit the disputed matter to an independent 
auditor mutually acceptable to the panies, whose determinatioD shall be final and bindIng 
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on the parties and whose fees shall be borne by the party against whom such auditor rules. 
or if such is not clear, equally by both panies. On or before the 10th Business Day 
followinl the resolution of a disputed matter, by mutual agreement or otherwise, Buyer 
shall pay Seller, or Seller shall pay Buyer, as the case may be, any amounts owed to the 
other as 8 result of such resolution, tOlether with interest thereon at the Interest Rate 
from the date payment was due to the date paid. No party shall pursue litigation 
regarding any amounts in dispute except to require the other party to comply with the 
procedures in this Section 4.2(b) to resolve disputes. 

(c) Seller, Buyer, or a third-party representative of Seller or Buyer shall have 
the right, .at any and all reasonable times and upon reasonable notice, to examine the 
books and records of the other to the extent reasonably necessary to verify the accuracy 
of any invoice or other demand for payment or computation made under this Agreement. 

(d) All payments under this Agreement shaD be made by wire transfer of 
immediately available funds for credit to the recipient's account as provided on Exh.ibit 4.2, 
or such other account· as the recipient may specify by notice to the payor on or before the 
2nd Business Day prior to payment. Any amounts payable hereunder that are not paid 
when due shall accrue interest at a rate per annum equal to the Interest Rate from the 
date due until paid. 

4.3 T=a IDId Adw:ne 0Izinv. (a) The Contract Price under this Agreement 
includes full reimbursement for all Taxes appUcable to the pi sold hereunder upstream 
of the Delivery Points hereunder, including all Taxes applicable to the pi sold hereunder 
prior to the Delivery Points or applicable as a result of the transfer of title to the gas sold 
hereunder, but excludinl all Taxes applicable to the gas sold hereunder downstream of 
such Delivery Points and cxcept in each case to the extent that the Tax is assessed due 
to any subsequent sale by Buyer of such gas. All Taxes incurred in or attributable to 
the production, sale, and delivery, handling, or transponation of the JU sold and delivered 
under this Agreement (or otherwise caused by or atUibutable to such ps) prior to the 
Delivery Points hereunder (includinl all Taxes applicable to the pi sold hereunder prior 
to the Delivery Points or applicable as a result of the transfer of title to the gas sold 
hereunder) shall be the responsibility of Seller and Seller shall indemnify, defend, and hold 
Buyer and its officers, directors, employees, agents, and parmers harmless from and against 
all such Tua. All Tues incurred in or attnbutable to the purchase and transfer. 
handling, or transportation of the gas purchased and received under this Agreement (or 
otherwise caused by or attnbutable to such gas) after such Delivery Points shall be the 
responsibility of Buyer, and Buyer shall indemnify, defend, and hold Seller and its officers. 
directors, employees, agents, and shareholders harmless from and apinst all such Taxes. 
All sales, transfer, and use Taxes (if any) applicable to the sale or transfer of gas under 
this Agreement at the applicable Delivery Points shall be borne SOCJe each by Buyer and 
Seller. Each of Seller and Buyer shall apply for, and shall cooperate with the other in 
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applying for, such exemption and other certificates as the other reasonably may request 
to eliminate the necessity of paying. collecting. or withholding any such Taxes. 

(b) Except for matters addressed in Section 4.)(a). including the indemnification 
provided thereunder, Seller shall indemnify Buyer and its officers, directors, employees, 
agents, and panners and save each of them harmless from all suits, actions, debts, 
accounts, damages, costs, losses, and expenses (including attorneys' fees and coun costs) 
arising from or out of or relating to the existence of adverse claims of any or all persons 
to gas delivered under this Aireement and/or any sums paid to Seller by Buyer pursuant 
to this Aireement., or royalties, license fees. or charges thereon that are applicable before 
title to such gas puses to Buyer and Taxes (including all production-related Taxes) 
applicable before the Delivery Points hereunder. 

4.4 7'trzd:inI Aa:ount. (a) Seller shall maintain an account (the ''Trrzcldng 
Account'') as provided in this Section 4.4. The balance of the Tracking Aceount initially 
shall be zero. As of the last Day of each Month, the balance of the Tracking Account 
shall be adjusted as provided in clauses (i), (U), (iii), and (iv) of this Section 4.4{a), in each 
case to the extent applicable: 

(i) 7L!r IAdju.flmml. For any Month durin, Period 2 only, the balance 
of the Trackins Aceount shall be inarllSed if the Reference Price exceeds the 
Unadjusted Price for Tier I au for that Month and tl4cnllSed if the Unadjusted 
Price for Tier I au exceeds the Reference Price for that Month. in either case by 
an amount equal to: 

A x 	 (B + C) 

where: 

A - the difference between the Unadjusted Price for ner I au and the 
Reference Price for that Month. 

B -	 the lesser of: 

(x) 	 the product of MaxDQ.1 and the number of Days in that 
Month that are in Period 2; and 

(y) 	 the result of the followinS formula: 

the number of Days in that 
Montb tbat are in Period 2 MinMO for that Month x 
the total number of Days 

in that Month 
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C -	 the product of (x) the Canadian Losses for that Month multiplied by 
(y) the quotient of (aa) the amount of Tier I gas sold hereunder 
during that Month divided by COb) the total amount of gas sold 
hereunder during that Month. 

(li) 1t6 II Adjust:m,ml. For any Month, the balance of the Tracking 
Account shall be increased if the Reference Price exceeds the Unadjusted Price for 
Tier n sas for that Month and d«reased if the Unadjusted Price for Tier n gas 
exceeds the Reference Price for that Month, in either case by an amount equal to: 

A x 	 (B + Cj 

where: 

A - the difference between the Unadjusted Price for Tier n gas and the 
Reference Price for that Month. 

B -	 the greater of: 

(x) 	 the amount of Tier n gas sold hereunder durinl that Month, 
and 

(y) 	 the excess (if any) of (sa) MiDMO for that Month aver 
(bb) the product of MuDO-I and the number of Days in that 
Month. 

C -	 the product oT (x) the Canad.ia..n Losses for that Month multiplied by 
(y) the quotient of (aa) the amount of Tier n gas sold hereunder 
durinl that Month divided by (bb) the total amount of gas sold 
hereunder durinl that Month. 

(iii) /nJI:tr:tl. The balance of the TrackiDl Account shall be increaud at 
the close of business on the last Day of my Month if as of the first Day of that 
Month the balance is positiYe and d«rtased at the close of business on the last Day 
of Ill)' Month if as of the first Day of that Month the balance is neptive, in each 
case by an amount equal- to the interest accruinl on an amount equal to the 
balance of the Trackinl Aceount (determined as of the first Day of that Month) 
computed at a rate per annum equal to the Interest Rate and based on the actual 
number of Days in that Month. 

(iv) Odwr .AJljustm.t:nlJ. The balance of the Trackinl Ac.count also shall 
be iN:reased and tUt:rtased as provided in Sections 4.4( d) and 4.6( c). 
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(b) From time to time after the Commercial Operations Date. Seller or Buyer 
by notice to the other may require a determination ·~f the Fair Market Value of the 
Facility by an Appraiser. Buyer shall cooperate with Seller in all respec:u in obtaining any 
such determination including. without limitation. providing information and access to the 
Facility, the Project Documents, and Buyer's records about them. The pany requesting 
the determination shall pay the fees and expenses of the Appraiser. If u of the last Day 
of any Month following the delivery of the latest determination to Seller, the Fair Market 
Value of the Facility u reponed in that determination is less than 200% of the positive 
balance in the TraCking Account. then on or before the 10th day following the end of that 
Month, Buyer shall reduce the balance of the Tracking Account by paying to Seller the 
lesser of the amount necessary to reduce the balance of the Tracking Account to 50% of 
the appraised Fair Market Value of the Facility u reponed in the latest determination 
and the following: 

(i) If such Month is during the lst 120 Months, all Incremental Revenues 
for such Month. 

(il) If such Month is after the 1st 120 Months, 100% of all Qualifying 
Project Cash Flow for such Month and, if after paying such amounts to Seller, the 
balance of the Tracking Account still exceeds 509& of such Fair Market Value., all 
Incremental Revenues for such Month. M used in this Section 4.4{b)(il), the term 
"Qu.Dlifying Project O:zsh Flaw" for any Month means: 

NCF x [0..5 + (0.25 % Em) + (0.125 x ElI:R2)] 

where: 

"NCF" or "Ntt Cash Flaw" means the excess, if any, for such Month 
of: 

, 
(%) All revenues, proceeds, and payments received by Buyer 

durina such Month in connection with the owraenhip, use, or operation 
of the Facility and related assets. includi.na. without limitation, 
revenues from all energy, capacity, or steam sales, casualty insurance 
proceeds in excess of the amounts reasonably expected to be used in 
restoring the- Facility following a casualty (regardless of whether 
actually applied to restoration during such Month), condemnation 
proceeds, proceeds from the sale of an or any portion of the Facility 
or related assets or any interest therein, any interest or other income 
received on investments. and the net proceeds of any refinancing of 
the Facility, any related assets. or any portion thereof, 
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over the sum of: 

(y) All operating expenses due and payable by Buyer during 
such Month in cOMection 'With the ownership. operation.. and mainte­
nance of the Facility and customarily paid prior to debt service. 
including, without limitation.. labor, consumables, fuel costs (including 
the cost of gas Scheduled under this Aareement), fueJ transportation 
expenses, insurance, Taxes (including Taxes that would be payable by 
Buyer at the Effective Income Tax Rate based upon the assumptions 
contained in the definition of Effective Income Tax Rate). water and 
sewage costs, costs inCWTed in connection 'With obtaining or main­
taining Governmental Approvals, lepl. accounting, and other 
professional fees, interest, fees, principal, and any other payments to 
any Facility Lender that is not an Affiliate of Buyer. liquidated 
damages and other obligations payable to customers of, and suppliers 
of goods and services to, the Facility. and operating and/or 
management fees under Project Documents (including under the OctM 
Aareement) that have been approved by Seller IS provided herein in 
the form so approved and all deposits into cash reserves which Buyer 
is obligated to make by the Facility Lenden, a:cluding, however: 

(A) Payments to Af!iliates ofBuyer (other than under 
Project Documents (including under the OAM Aareement) that 
have been approved by Seller IS provided herein in the form 
so approved); 

(B) Capital expenditures, c:m:pt to the extent required 
by the Facility Lenders to restore the Facility following a 
casualty or condemnation, required to replace existing capital 
items. or necessary or appropriate to permit the continued 
operation of the Facility; 

(C) Amounts payable under this Section 4.4{b); and 

(0) Buyer's partnership or corporate overhead and 
administrative c:xpenses, except to the extent included in 
operatirlg and/or management fees permined IS provided above. 

plus 

(z) Incremental Revenues for such Month. 
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"ElTR" or "Effective Income Tar &14" means the sum (expressed as 
a decimal) of the marginal income taX rates of the United States of America, 
the State of New York, and any local govei-nment authorities that would be 
applicable for the payment of Taxes by the Buyer that are based on or 
measured by the net income of the Buyer assuming (x) the Buyer is a corpo­
ration that stands alone and is not a member of a.ny consolidated sroup of 
corporations or affiliated with or related to a.ny other corporations or 
affiliated with or related to any other corporation for the p'.upose of such 
Taxes, and (y) the Buyer minimizes its liability to an such Taxes in accor­
dance with reasonable and prudent business practices.' 

(c) If at the end of the last Day of the 20th Contract Year a positive balance 
exists in the Tracking Account, then on or before the 60th day following the last Day of 
the 20th Contract Year, Buyer shall pay an amount in cash equal to the balance of the 
Tracking Account (determined as of the last Day of the 20th Contract Year) to Seller; 
provided, however, thal (i) if the Termination Date oceurs as provided in Section 8.1, such 
payment shaD be due on the Termination Date and Buyer shall pay an amount in cash 
equal to the balance of the Tracking Account (determined as of the end of the Scheduling 
Term) to Seller, or (il) if the Facility Lenden declare the Senior Obligations to be due 
and payable prior to the scheduled maturity thereof and the Facility Lenden have 
foreclosed, or have commenced judicial or other proceedinp to foreclose, or have 
accepted a deed or other transfer in lieu of foreclosure, on the Facility, then Seller, by 
notice to Buyer, may declare the balance of the Tracking Account due on Buyer's receipt 
of such notice and Buyer shall pay an amount in cash equal to the balance of the Tracking 
Account (determined as of the date of such notice) to Seller; provided, however, that in 
the case of clause (il) of this sentence, if the Senior Obligations shaD no longer be due 
and payable prior to the scheduled maturity thereof or if the Facility Lenden shaD no 
longer be seeking to succeed to Buyer's interest in the Facility (whether through 
foreclosure or by delivery of a deed or other transfer of the O'W1lership of the Fac::ility in 
lieu of foreclosure) or, in the case of c:lause (i) or clause (il) of this sentence, if the 
Fac::ility Lenden or their designee or assignee shall succeed to Buyer's interest under this 
Agreement in the manner contemplated by the asreement with Seller desaibed in 
Section 7.2(e), then such payment shall no longer be due hereunder until a due date for 
such payment occun thereafter, and if Buyer shaD have theretofore made payment of all 
or any portion of the balance of the Tracking Account in accordance with clause (i) or 
clause (il) of this lentence or s~ have theretofore conveyed to Seller an equity 
awnership interest in lieu of any such payment or if Seller shaD have theretofore obtained 
any portion of any luch payment. whether through foreclosure or otherwise, Seller shall 
refund any such payment or recovery to Buyer and reconvey any such ownenhip interest 
to Buyer. Notwithstanding any other provision contained herein, Buyer's failure to make 
payment to Seller in accordance with clause (ll) of the precedingscntence and Buyer's 
failure to promptly convey to Seller an equity ownership interest in Buyer's Facility in 
accordance with the succeeding sentence in respect of Buyer's failure to make payment 



to Seller in accordance with clause (ii) of the preceding sentence shall not constitute or 
result in a Buyer Event of Default and Seller's sole remedy for any such failure shall be 
to foreclose on any collateral securing such payment. If Buyer fails to make all or any 
ponion of such payment when due, at Seller's option (A) Buyer shall promptly convey to 
Seller an equity ownership interest in Buyer's Facility having a fair market value equal to 
the amount not so paid or (B) Seller shall foreclose on any collateral sec:uring payment 
of such amount, but without any duplicate recovery. Any such conveyance shall be 
effected as of the date payment of the balance of the Tracking Account is due through 
documents reasonably satisfactory to Seller and recorded in all appropriate governmental 
offices at. Buyer's expense. The equity ownership interest necessa.ry to meet the 
requirements of clause (i) of the second sentence of this Section 4.4(c) shall be determined 
by agreement of Buyer and Seller, but if they faD to agree on or before the 60th day 
following the date payment was due, either Buyer or Seller, by notice to the other, may 
designate an appraiser to determine such interest. If on or before the 10th day following 
the designation of such appraiser the pany not designating such appraiser notifies the 
party designating such .appraiser it disapproves of the appraiser so designated, either pany 
may apply to the Chief Judge of the U.s. District Coun for the district in which Buyer's 
Facility is located to designate an appraiser to make such determination. The 
determination of the appraiser, however designated, shall be final and binding on Buyer 
and Seller and Buyer shall bear the costs of such appraiser. No payment is owed to either 
pany under this Section 4.4 if, at the end of Scheduling Term, the balance of the TraCking 
Account is zero or negative. 

(d) From time to time after the Commercial Operations Date, Buyer may, in its 
sole discretion and without obligation, reduce the balance of the Tracking Account by 
making a payment to Seller to reduce such balance. 

(e) Notwithstanding any other provisions of this Agreement to the contrary, the 
obligations of Buyer and Seller under Sections 4.4(b), 4.4{c), 4.4{d), 4.7, 6.1(b), 6.1(c), 
6.1(d) (excluding the first sentence thereof), 6.1(e), 6.1(f), 6.1(g), 6.1(h), 6.1(i), and 9.3 
shall continue in full force and effect followingaD)' Termination Date until the satisfaction 
in full of Buyer's obliptions under Section 4.4{c). 

4..5 0rr.a:iII ~ OtptVity trnd EN:tr1 SIIlG. acept for sales of energy 
and tapacity under the Consolidated Edison Contract, the Niagara Mohawk Conttact. and . 
any "bermaJ Host Conttact, Buyer (a> shall consult with Seller prior to entering into any 
agreement to aellaD)' energy prodaced at the Facility or aD)' of the Facility's capacity, (b) 
shall consider in good faith Seller', suggestions with respect to any such proposed sale, and 
(c) shall enter into any such agreement only with the consent of SeDer, which consent 
shall not be withheld or delayed unreasonably. When Buyer sells any energy produced at 
the Facility or sells any of the Facility's capacity (other than pursuant to the Consolidated 
Edison Contract, any Power Contract with Consolidated Edison to the extent entered into 
in replacement of the Consolidated Edison Contract, and any Thermal Host Contract), the 

·2S­

http:necessa.ry


amount by which (i) the revenues plus· the cost Javinp (if any) Buyer realizes that are 
attnbutable to such sale less the additional COlt (if any) attnbutable to such sale (deter­
mmed by cak:uJating the difference between the actual c..;)Sts incurred in making any such 
sale and the COlts that Buyer would have inc:uJTed had such sale been made to Consoli­
dated Edison) exceed (il) the revenues that Buyer would have received bad such wea 
been made to Consolidated Edison durinl the same period at the rates provided in the 
Consolidated Edison Contract u it existed on May 20, 1991, shall be called' '1~ 
Rn'eN.U::S." In any Month in wruch Buyer receives Incremental Revenue£, Buyer shall pay 
SeDer. in addition to aD other payments due hereunder, 35% of the balance of Incremental 
Revenues remaining after any payments on account of Incremental Revenuea made in 
ac:.cordance with Section 4.4(b). 

4.6 ~. (a) DuringaD)' Month in which (i) the total ausponation 
cost (including fuel retention) that Buyer actually incun for t:rIJ\Sponation of au pur­
chased by Buyer hereunder during such Month (other than for Chippawa Volumes) is less 
than (il) the total trinsponation cost that Buyer would have iDc:uJTed had such pi 
purchased by Buyer hereunder during such Month (other than for ClUppawa Volumea) 
been uansponed from the Delivery Points to the Facility throuJh the pipelines listed on 
Exlubit 4.6 at the corresponding rate (including fuel retention) for such pipelines u shown 
on Exlubit 4.6, Buyer shall pay SeDer, in addition to payments for ps sold hereunder a.ad 
other payments hereunder, an amount equal to 509b of the difference between the 
amounts in clauses (i) and (il) of this sentence. 

(b) In addition to aD other amounts due hereunder, Buyer shall pay SeDer for 
each Month. and for each calendar month or poniQn thereof commeDCina with November 
1994 and continuing through the day before the Commerc:iaJ Operations Date u if it were 
a Month, an amount equal to $626,279 (increased u of each November 1 commenc:ina 
November 1, 1995, to an amount equal to 1029b of the amount in effect immediately prior 
to that date) u a demand charge for delivery of Chippawa Volumes, regardless of the 
actual Chippawa Volume£, if any. 

(c) In addition to aD other amounts due hereunder, Buyer shall pay SeDer for 
each Month commencing with the first Month to beJiD during 2001 and continuing for 
each Month thereafter through the ScheduliDl Term. u • demand cbarae for pi 
Scheduled or '0 be Scheduled hereunder, IJJ amount equal to the lower of (i) SI,666,667 
for any Montl. beliDniDl in 2001 tJu'ouJh 2OO.S and thereafter S2,083,333 and (il) 1'Uth of 
the aggregate Net Cash Flow for that Month and the immediately prccedinl 5 Months 
(but ICIJculated, for purposes of this Section 4.6(c) oDly, without iDcludiDJ, ill clause (y) of 
the definition of Net Cash Flow in Section 4.4(b), any amounts payable OD account of this 
Section 4.6(c». Buyer shall pay the amount due for IDY Month OD or before the 
January 20 or the July 20 first occuning after the end of that Month, qether with 
interest on the amount due at the Interest Rate from the date on which the last Day of 
that Month commences to the dale paid. If the amount so paid for a Month (excluding 
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interest) is less than the amount in clause (i) abOVe, the balance of the Tracking Account 
shaD be increased as of the last Day of that Month by an amount equal to the amount 
by which the amount in clause (i) above exceeds the amount so paid. 

4.7 De/1fITIll of CtnDbt Ptzymen/.J. For as long u the Senior Obligations are 
outstanding. nOtwithstanding the provisions .of Sections 4.4, 4.5, and 4.6(a), payment of 
amounts otherwise due under such Sections shall be deferred if and to the extent Buyer" 
agreements with the Facility Lenden in connection with the Senior Obligations prohIbit 
payment of like amounts to Buyer's equity inYeston until such rime as such payments to 
Buyer's equity investon could be made under such agreements (and Buyer agrees not to 
make payment to its equity investon during iuch deferral). Any amounts so deferred shaD 
accrue interest at the Interest Rate from the date due until paid but. in the case of 
payments due under Section 4.4, without duplication of interest in calculating the balance 
of the Tracking AccounL The provisions of this Section 4.7, however, shall not limit the 
ability of SeDer to exercise its rights to foreclose on any collateral securing payment of 
amounts due under Section 4.4(c) when due as therein provided. Notwithstanding any 
other provisiOns contained herein, Buyer's failure to make any payment under Section 4.4, 
4.5, or 4.6(a) shaD not constitute or result in a Buyer Event of Default under this 
Agreement if and to the extent that Buyer is entitled to defer payment of any such 
amount in accordance with this Section 4.7. 

ARTICLE V 

REPRESENTATIONS AND WAR.RANTIES 


5.1 ~ lIJ1d W4mZ1Ilicr ofBI.rjer. Buyer represents and warrants to 
Seller as foDows: 

Ca) ~ Good Slan.din& lIJ1d PrIwtr. Buyer is a limited partnenhip 
duly formed, validly existing. and in good standing under the law of the State of 
Delaware and is duly qualified and in good standing as a foreign limited pannenhip 
in the State of New York. Buyer bas all requisite parmenhip power and authority 
to enter into and perform this AireemenL 

(b) ,.1IIltoriz.tulot lIJ1d YIIlidiy. This Aireement and the ot:.er documents 
and instnu.nen.· to be delivered to Seller by Buyer pursuant hereto, and the 
transactions coL• .:mplated h:reby and thereby, have been duly authorized by Buyer; 
and this Aireement has been., and each such other document or instrument will be, 
duly ~ecuted and delivered by Buyer and constitutes, or upon such execution and 
delivery will constitute, lepl. valid, and binding obligations of Buyer. enforceable 
against Buyer in accordance with its respective terms, subject. however. to 
applicable bankruptcy, insolvency. reorganization. moratorium, or similar laws 
affecting crediton' rights generally and except as the enforceability thereof may be 
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limited by general principles of equity (regardless of whether considered in a 
proceeding in equity or at law). 

(c) No Hol4tioft. The execution, delivery, and performance by Buyer of 
this Agreement and the other documents and instrUments to be delivered to Seller 
by Buyer pursuant hereto, and the ttansac:tions contemplated hereby and thereby, 
do not and will not 0) violate or confiict with any provisioD of Buyer's pannership 
agreement, (li) violate or constitute a default under any agreement or insttument 
to which Buyer is a pany or by which Buyer is bound, which YiOJatiOD will have a 
material and adverse effect OD Buyer's ability to perform its obliptions hereunder, 
or any other agreement for the purchase of fuel to which Buyer is a party or by 
which it is bound, (iii) violate any existing statute or Jaw or any jud;ment, decree, 
order, regulation or rule of any coon or governmental authority applicable to Buyer, 
which violation will have a material and adverse effect on Buyer's ability to perform 
its obligations hereunder, or (iv) except as descn"bed in Sec:tioD 5.1(g), under existing 
law require any consent, approval or authorization of, or designation, declaratioD 
or filing with, any governmental authority on the pan of Buyer, except as Buyer's 
performance of this Agreement after the Commercial Operations Date may theD 
require in the ordinary course of business. 

(d) 1..t;ra1 Ptvct¥tlinlf. There are DO judicial or .dmiDistrative actions, 
proceedings, or to Buyer's best knowledge investigations (including. without 
limitation, bankruptcy, reorganization or iDsolveDCY actions, proceedings, or 
investigations) pending or, to the best of Buyer's knowledge, threatened that 
(i) challenge the wlidity of this AgreemeDt or the transactions coDtemplated hereby, 
(li) seek to restrain or prevent any actioD taken or to be taken by Buyer in 
coMectioD with this Agreement, or (iii) except for proceedinp relating to the 
applicatioD for GovernmeDt Approvals for or related to the Facility or the 
transactions coDtemplated hereby that have Dot yet been obtained, if adversely 
determined, would have a material adverse effect UPOD Buyer's ability to perform 
its obligations hereunder. 

(e) Public Utility; lnw::ttnv:nl ComptDry. Buyer is Dot subject to regulation 
as a "holding company," or a "subsidiary company" of a Mholding company," or an 
"a.ffili.ate" of a Mholdin:' company" or of a "subsid.ia.ry company' of a "holding 
compaD)'," within the m".m!ng of the Public Utility Holding Company AI:t. of 1935, 
as ameDded, and the rules and regulations thereunder. Buyer is Dot an "investment 
comp&rJy" or :; company "coDtrolled" by an MinvestmeDt company," within the 
meaning of the lDvestmeDt Company At:t of 1940, u ameDded. 

(f) SW. Buyer has or anticipates that, prior to Fmanc:ial Cosing. it will 
have good and marketable fee simple title to, or a valid leasehold interest in, the 
site on which the Facility is to be constructed, and anticipates in good faith that it 
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will obtain or will have, prior to Financial Oosina. all easements and other interests 
necessary for the placement of assets associated with the Facility, in each case free 
and clear of all liens, claims, and encumbrance:. of any nature whatsoeVer, except 
those that will have no material and adverse effect on Buyer's ability to construct, 
own, finance, and operate the Facility and to perform its obligations under this 
Agreement and the Project Documents. 

(g) Projet:t 1)ocumenJ.J. Buyer bas delivered to Seller copies of all Project 
DocumentS that have been entered into as of the date hereof-Each such Project 
Document has been duly executed and delivered by Buyer' and to Buyer's best 
knowledge each of the other panies thereto, is in full force and effect, and 
constitutes a legal, valid. and binding obligation of the Buyer and to Buyer's best 
knowledge each other party thereto, enforceable against such panies in accordance 
with itS tel'1Il$y subject, however, to applicable bankruptcy, insolvency, reorganization, 
moratorium, or similar Jaws affecting creditors' rights generally, and except as the 
enforceability thereof may be limited by general principles of equity (regardless of 
whether considered in a proceeding in equity or at law). Buyer is not in. and has 
not received notice of the existence of, any material default under any such Project 
Document, nor is there aisting any event or circumstance which with notice or 
lapse of time or both would pe rise to a material default on the pan of Buyer 
thereunder. The copies of such Project Documents delivered to Buyer are correct 
and complete, including aD amendments thereto. 

S.2 ~ tI1IIl W4UnZ1Ilicr of SdlI!r. Seller represents and warrantS to 
Buyer as follows: 

(a) ~ Good SI41'ldin& tI1IIl Pawttr. Seller is a corporation duly 
organized. validly aisting and in good standing under the law of the State of 
Delaware and is duly qualified and in good standing as a foreiSD corporation in the 
State of Texas. Seller bas aD requisite corporate power and authority to enter into 
and perform this Agreement. 

(b) .AIIIIaDtiz.ar: tI1IIl YGIidiIy. 'Ibis Agreement and the other documents 
and instrUments to be delivere·1 by Seller pursuant hereto, and the tranSactions 
contemplated hereby and therei v, have been duly authorized by Seller; and this 
Agreement has been, and each • .Jch other document or instrUment will be, duly 
executed and delivered by- Seller and constitutes, or upon such execution and 
delivel)' will constitute, legal, valid. and bindin, obliptions of Seller, enforceable 
against Seller in accordance with its respective terms, subject, however, to applicable 
bankruptcy, insolvency, reorganization. moratorium, or simDar laws affecting 
creditors' rights generally and except as the enforceability thereof may be limilccJ 
by general principles of equity (regardless of whether considered in a proceedang 
in equity or at law). 



(c) No YIOI.ariDn.. The execution, delivery, and performance by Seller of 
this Agreement and the other documents and instruments to be delivered by Seller 
pursuant hereto, and the transactions contemplat:.d hereby and thereby, do not and 
will not (i) violate or confijct with any provision of Seller's certificate of incorpora­
tion or bylaws, (ii) violate or constitute a default under any agreement or instru­
ment to which Seller is a pany or by which Seller is bound, which violation will 
have a material and adverse effect on Seller's ability to perform its obligations 
hereunder, (iii) violate any existing statute or law or any judgment. decree, order, 
regulation or rule of any coun or governmental authority applicable to Seller, which 
violation will have a material and adverse effect on SeDer's ability to perform its 
obligations hereunder, or (iv) under existing law require any consent. approval or 
authorization of, or designation, declaration or filing with, any governmental 
authority on the part of SeDer, except as SeDer's performance of this Agreement 
after the Commercial Operations Date may then require in the ordinary course of 
business. 

(d) LqaJ ProcutJ.ings. There are no judicial or administrative actions, 
proceedings or investigations (including. without limitation, bankruptcy, reorganiza­
tion or insotvency actions, proceedings or ir.rvestiptions) pending or, to Seller', 
knowledge, threatened that (i) challenge the validity of this Agreement or the 
transactions contemplated hereby, (ii) seek to restrain or prevent any action taken 
or to be taken by Seller in connection with this Agreement. or (iii) if adversely 
determined, would have a material and adverse effect upon Seller's ability to 
perform its obligations hereunder. 

(e) Publi& Utility; 11'lW!S11f'U:nJ Comptzny. Seller is not subject to regulation 
as a <cholding company," or a "subsidiary compaui' of a "holding company," or an 
"affiliate" of a "holding company" or of a "subsidiary compaDy" of a "holding 
company," within the meaniDg of the Public Utility Holding Company AI::t of 1935. 
as amended, and the rules and regulations thereunder. SeDer is not an "investment 
company" or a company McontroDed" by an MirM:stment company," within the 
meaning of the Investment Company Act of 1940, u amended. 

ARTICL.E VI 

COVENANTS OF BUYl:.~ AND SEI I FR 


6.1 ~ of Buyer. FroUl the date hereof through the Day commencing 
on the Termination Date, Buyer shall. unless otherwise consented to by SeDer in writing: 

(a) ~. Diligently prosecute the desip, development, and 
constnlction of the Fac:ility using aU reuonable efforts to cause the Commercial 
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Operations Date to occur on or before July 1, 1995, and in this regard apply for 
and diligently seek all financing. Governmental Approvals, and coDStrUction arrange­
ments necessary or advisable to meet the condithns in Sections 7.1 and 7.3; and on 
or before the 10th day following the end of each calendar quaner before the 
Commercial Operations Date, deliver to Seller a repon on the progress of such 
activities. 

(b) P.eporu tmd 0tJu:r 1n/0I'I'IIIIIiDtf,. Furnish, or cause to be furnisbed, to 
Seller: 

(i) Nod« of EW1IIJ. Fonhwith after Buyer shall have obtained 
knowledge of the occurrence of a Buyer Event of Default, written notice 
thereof setting forth the detaDs of such Buyer Event of Default and the 
action which Buyer proposes to take with respect thereto. 

(ii) Rqxxrs to FadliJy Len4tn. At the same time as they are (or 
if the Senior Obligations have been repaid, at the time they would have 
been) required to be delivered to the Facility Lenders, a copy of each 
quanerly, annual, or other audit or finaDcial repon and each repon on the 
electrical or thermal output of the Facility to be furnished to Facility Lenders 
and each notice of default or condition or event that, with notice or lapse 
of time or the taking of any actioD, will constiNte a default under the 
agreements with the Facility Lenders. 

(e) F.:d.ft.t!:na:, £le. Cause the representatioDS and wammties in 
Section S.l(a) and (e) to remain true and correct. 

(d) Proja DoaI:mt!nJ:J. Deliver to SeDer for Seller's timely review copies 
of all finaJ drafts of Project Documents and final drafts of amendments thereto 
requiring Seller's acceptance entered into on or after the date hereof. promptly OD 

their becoming available to Buyer (provided, however, that SeDer may review 
engineering. procurement, and coDStruction contracts only at Buyer's offices and 
Buyer shall not be required to provide Seller copies thereof and provided funher 
that Seller may review Project Documents relatWg to the Senior Obligations only 
at Buyer's offices or such other location as shall boo. acceptable to Buyer and Buyer 
sbaD not be required to provide Seller copies th\ ~f) and to enter into Project 
Documents (other than Pro1ect Documents relatina to the Senior Obligations) only 
upon acceptance by Seller (which accel'tance shall not be withheld or delayed 
unreasonably). Buyer may enter into amendments to any of the Project Documents 
relating to the Senior ObUgations subject to the limitations contained in the 
definition of Senior ObUgations contained herein. Buyer may not, without the 
consent of Seller (which consent shall not be unreasonably withheld or delayed), 
enter into any amendment to any other Project Ooeument or faD to maintain such 
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other Project Document in full force and effect or fail to perform its obligations 
under such other Project Document except to the extent such amendment or failure 
would not reasonably be expected materially and adversely to affect Buyer's ability 
to perform iu obligations under this Agreement. and may not. without the consent 
of Seller (which may be withheld in iu sole discretion). enter into any amendment 
to. or modification, replacement. or waiver of, the Consolidated Edison Contract 
or the Niagara Mohawk Contract if the effect thereof would be to change the 
amount or the method of computing the Tier I Formula Price or the Tier II 
Formula Price. 

(e) ~Ap~ Qu.a1i/yin.f F«iliJy. Obtain and maintain in 
full force and effect all Governmental Approvals necessary for iu execution, 
delivery. and performance of this Agreement and for the operation of the Facility, 
and use all reasonable effons to cause the Facility at all times from iu first 
operation to be a Qualifying Facility. 

(f) 1file; No Merger. Subject to the provisiOns of Section 10.2, (i) main­
tain good and marketable title to all asseu and propenies comprising a pan of the 
Facility, including fee simple title to the site on which the Facility is located (or a 
valid leasehold interest therein), and all easemenu and other interests acquired for 
use in connection with the Facility, in each case free and clear of all liens, claims, 
and encumbrances of any nature whatsoeVer, except those in favor of the Facility 
Lenders in connection with the Senior Obliptions or Seller as contemplated hereby 
and those that would not reasonably be e:rpccted to ha'Ve a material and adverse 
effect on Buyer's ability to construct, own, finance, and operate the Facility and to 
perform its obligations under this Agreement; (ii) use all reasonable effons to 
obtain, prior to Financial Casing, all easements and other interesu necessary for 
the placement of asseu associated with the Facility; (ill) not sell. assign, transfer, 
convey or othenrrise dispose of all or a material portion of the asseu and propenies 
comprising a pan of the Facility; and (iv) not merge with or into 'or consolidate 
with any Person. or acquire, by lease, purchase, or otherwise all or substantially all 
of the asseu or stock of any class of, or any partnership or joint 'Venture interest 
in, any Person. 

ca) Sa::uriI1It111:tr:st. Create, pc:rfect, and prcscrv,~ (includiDa payment of 
all usociated recording fees and Taxes, provided that Selle:·· shall enter into such 
agreements, instruments, anet doc:umenu (includina amendmenu hereto) as Buyer 
may reasonably request to create, perfect, and prr.serw such security instruments 
and liens so long u such agreements., instruments, and documenu do not. in Seller's 
reasonable opinion, materially and adversely affect Seller's riJhu hereunder) in 
favor of Seller a security interest and lien on the Facility, Buyer's interest in all 
Project Documents, and the proceeds of the foregoing, securing Buyer's obligations 
to pay the balance of the Tracking Account when due as provided herein, free and 
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clear of any other security interest or lien other than those in favor of the Facility 
Lenden in connection with the Senior Obligations (and subordinate to such security 
interests and liens of the Facility Lenders on t'!rms satisfactory to Seller and the 
Facility Lenden) and those that would Dot reasonably be expected to have a 
material and adverse effect on Buyer's ability to constrUct, own, finance, and 
operate the Facility and to perform its obligations under this Agreement, all on 
substantially the same terms and conditions as the security interests and liens in 
favor of the Facility Lenden·in connection with the Senior Obligations (other than 
Vwith respect to covenanu specifically addressed in this Aareement) or as Seller and 
Buyer otherwise may agree. 

(h) PdoriIy of PIIY""!IIl. Cause the Buyer's asreements with the Facility 
Lenders to provide that paymenu to Seller hereunder (other than pursuant to 
Sections 4.4, 4.s, and 4.6(a» will have priority over payments due to the Facility 
Lenders for the payment of principal and interest. and DOt agree to subordinate 
paymenu to Seller hereunder to any operating or maintenance expenses. 

(i) IndebllXbu::s:l. Buyer shaD DOt dircctJy or indirectly create. incur, 
as.sume, or otherwise be or become liable with respect to any indebtedness other 
than (i) indebtedness in respect of the Senior Obligations, (ii) indebtedness in 
respect of C'UlTeDt accounts and other amounts payable in the ordinary course of 
business, (iii) unsecured indebtedness or indebtedness subject and subordinate (on 
terms and conditions reasonably satisfactory to Seller) to Buyer'. obligations under 
Section 4.4, provided that such indebtedness is in respect of the acquisition, 
development. constrUction, completion, operation, maintenance, repair, replacement, 
use, expansion, or modification of all !lr any portiOD of the Facility or the 
performance of any of Buyer's obligations under this AgreemeDt, and (iv) indebted­
ness, the proceeds of which are to be distributed by Buyer to the equity investors 
in Buyer, provided that such indebtedness has been approved by Seller. 

0) TCPL ~ ObJradotu. Prior to the date of Financial 
Cosing. Buyer shall DOt. without Seller's prior writteD approval, enter into the long­
term firm semce trlDSponation agreemeDt with TCPL that is contemplated in the 
PrecedeDt AgreemeDt berwceD Buyer and TCPL. 

6.2 ~ ofSdlt:r. From the date hereof through the Day c mmencing on 
the Termination Date, Seller shall; unless otherwise consented to by Buyer in writing: 

(a) Repon:J. Furnish, or cause to be furnished, to Buyer. 

(i) Nod&e of EW!1Il:I. Fonhwith after Seller shaD have obtained 
knowledge of the OCCUlTence of a Seller Event of Default. written notice 



thereof setting forth the details of such Seller Event of Default and the 
action which Seller proposes to take with respect thereto. 

(li) PfJI'ml ReponJ. Copies of each quanerly or annual report sent 
to the public shareholders generally of Parent and each Form 8-K filed with 
the Securities and Exchange Commission. 

(b) ~ £Ie.. Cause its representations and wa.m.nties in Sec­
tion 5.2(a) and (e) to remain true and correct at all times. 

(c) &view of Projed Dot::ummtJ. Within 15 days after receipt. notify 
Buyer of any objections to drafts of Project Documents and amendments thereto 
delivered by Buyer as provided in Section 6.I(d). 

(d) Gow:mmen.lDJ Approvtzls. Obtain and maintain in full force and effect 
all Governmental Approvals necessary for its execution. delivery, and performance 
of this AgreemenL 

(e) FI1'Ul.1II:iItf. Cooperate irl good faith with and provide an reasonable 
assistance to Buyer in providing information to prospective Facility Lenders in COD­
nection with Buyer's negotiation of the Senior Obligations, and cooperate in good 
faith with Buyer in its efforts to achieve Financial Cosing by entering into such 
agreements, instruments, and documents pursuant to Section 7.2(e) as may reason­
ably be required to achieve the Financial Cosing. provided such agreements, instru­
ments, and documents are reasonably acceptable, in form and substance, to Seller. 

ARTIa..E vn 
CONDmONS 

7.1 Se1lt:r'6 CoIIdiIiotu to FI1IIl1Jd.aJ O:as:int. Seller in its sole discretion may 
cancel this Agreement without obligation or liability by notice to Buyer if, at the Financial 
Qosing. any or all of the following conditions have not been satisfied: 

Ca) ~ WGmZI'&Iia, 1IIfII~. All representation-'- and 
WIJ1'I.Dties of Buyer contained in Sections 5.I(aHe) sball be true at and as t.. the 
Financial Cosing if such representations and warranties were made at and as of the 
Financial Cosina. and Buyer shall have performed and satisfied ,.n agreements 
required by thjs Agreement to be performed and satisfied by Buyer at or prior 10 

the FinanciaJ Cosing. ­

(b) 7'fIk to Fat:i1i.ty. Seller shall have evidence reasonably satisfactory 10 

it that Buyer has good and marketable title to all assets comprising the Facility. 
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including fee simple title to the site on which the Facility is located (or a valid 
leasehold therein), and all easements and ('ther interests necessary for the 
placement of assets associated with the Facility, in each case free and clear of all 
liens, claims, and encumbrances of any nature whatsoever except those in favor of 
the Facility Lenden in connection with the Senior Obligations and Seller as 
contemplated hereby and those that will have DO material and adverse effect on 
Buyer's ability to construct, own, finance, and operate the Facility and to perform 
its obligations under this Agreement. 

(c) Proja Documenl:f. The Project Documents sh3.U be in full force and 
effect and shall constitute legal, valid, and binding obligations of the panies thereto, 
enforceable against such parties in accordance with their respective terms, subject. 
however, to applicable bankruptcy, insolvency, reorganization, moratorium. or similar 
laws affecting creditors' rights generally, and cxcept as the enforceability thereof 
may be limited by general principles of equity (regardless of whether considered in 
a preceding in equity or at law). Buyer shall not be in, and sball not have received 
notice of. the existence of. any material default under any of the Project 
Documents, nor shall there be existing any cvcnt or circumstance which with notice 
or lapse of time or both would give rise to • material default on the part of Buyer 
thereunder. Buyer shall have provided Seller with correct and complete copies of 
all Project Documents, including all amendments thereto, which sball be reasonably 
satisfactory to Seller. 

(d) &mlaupttt:y. No Buyer Event of Default of the type described in 
Section 8.1(c) or (d) shall have oc.curred and be continuing. 

(e) No l.JtiralioII. AJ of the Financial Closing, no suit, action or other 
proceeding instituted by someone other than Seller shall be pending or threatened 
before any court or governmental agency seeking to enjoin the performance of the 
transactions contemplated hereunder or seeking material damages against Seller as 
a result of the commencement or performance of this Agreement. 

If Seller elects not to cancel this Agreement pursuant to this Section 7.1, at the Financial 
Closing Seller sball deliver to the Facility Lenden • written notice statin, that each of the 
conditions contained in this Section 7.1 has been satisfied or permanently waived by Seller 
and that SeDer permanently wa.M:s any right it may ha'YC to cancel the Agreement 
pursuant to this Section 7.1, but without prejudice to any other rights and remedies 'rising 
out of this Agreement. 

7.2 IJI.tyt:rI CoN.IilionJ to FI1IIUIdD.l Closin&. Buyer in its sole discretion may 
cancel this Agreement without obligation or liability by notice to Seller if, at the Financial 
Closing, any or all of the following conditions have not been satisfied: 
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(a) /lepn::u!:nlIltio1U, Wam.wics', tlIId Cow:nmur. All representations and 
warranties of Seller contained in this Agreement shall be true at and as of the 
Financial Cosing as if such representations and ~rranties were made at and as of 
the Financial Cosingt and Seller shall have performed and satisfied all agreements 
required by this Agreement to be performed and satisfied by Seller at or prior to 
the Financial Cosing. 

(b) BtmJauptt:y. No Seller EveDt of Default of the type described in 
Section 8.2(a) shall have ocxurred and be continuing. 

(c) No l.idgrzdoll. AJ of the Financial Cosin.t no suit., action or other 
proceeding initiated by someone other than Buyer shall be pending or threatened 
before any coun or governmental agency seekin. to enjoin the performance of the 
transactions contemplated hereunder or seeking material damages against Buyer as 
a result of the commencement or performance of this Agreement. 

, 
(d) P1U'DIl GwzranIy. Puent shall have delivered a duly executed 

Guaranty Agreement in the form of ExhIbit 7.2(d) or such other form as Buyer, 
Puent., and the Facility Lenders may approve (the "PalVll Gw:zn:rn.tyj. 

(e) .Agreement. Seller shall have delivered a duly executed asreement 
containing the provisions set fonh in ExhI"bit 7.2(elei), or such other provisions as 
Buyer, Seller, and the Facility Lenders may approve, and PareDt shall have 
delivered a duly executed agreement containing the provisioDi set fonh in 
Exlubit 7.2(e)(ii) or such other provisions as Buyer, PareDt., and the Facility Lenders 
may approve. 

If Buyer elects not to cancel this Agreement pursuant to this SectiOD 7.2, at the Financial 
Cosing Buyer shall deliver to the Seller a writteD DOnce stating that each of the conditions 
contained in this SectiOD 7.2 has been satisfied or permaneDUy waived by Buyer and that 
Buyer permaneDUy waives any right it may have to cancel the Agreement pursuant to this 
SectioD 7.2, but without prejudice to any other rights and remedies arising out of this 
AgreemeDt. 

7.3 ~ Notwithstanding the preceding provisiOns of this Artic!e VII. 
Seller in its sole disc:retioD may cancel this AgreemeDt without obliptiOD or liability by 
nonce to Buyer, at aD)' time after Much 31, 1993, if the FinaDcial Cosing has not yet 
occurred. If Seller has DOt elected to cancel this Agreement pursuant to this Section 7.3, 
at the Financial Cosing Seller shall deliver to the Facility LeDders a writteD Dotice stating 
that each of the conditions contained in this SectiOD 7.3 has beeD satisfied or permanently 
waived by Seller and that Seller permanently waives any right it may have to cancel the 
Agreement pursuant to this Section 7.3, but without prejudice to any other righu and 
remedies arising out of this Agreement. 
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ARTICLE VIII 

REMEDIES 


8.1 Buyer EW!1JI:l ofDeJtIIIb. If one or more of the following conclitionJ or events 
(each a "Buyer EV~nI 01 IN/aull'') occurs and is continuina: 

Ca) Buyer fails to pay any amounts due Seller hereunder when due (it 
being understood that for purposes of this Section 8.1, any amount in dispute in 
good faith in accordance with Section 4.2(b) is not due herein until such dispute 
is resolved in accordance with Section 4.2(b»; 

(b) Buyer ceases to own all or any substantial part of the Facility, unless 
Seller consents to the new owner, which consent shall not be withheld unreasonably 
(it being agreea that Seller shall be deemed to have withheld such consent 
reasonably if such was done on account of the fiDancial condition, operating 
experience, or history of environmental or regulatory compliance and inquiries of 
the Person that is the proposed owner of all or any ponion of' the Fac:ility or 
securities of Buyer; provided, however, that such reasons shaD not constitute the 
only grounds upon which Seller may withhold consent reasonably); 

Cc) Buyer generally fails to pay, or admits in writing its inability to pay, 
its debts as they become due, or shall voluntarily commence any case or proceeding 
or file any petition under any ban.k:ruptcy, insolvency, or similar law seeking 
dissolution, liquidation. or reorganization or the appointDlent of a receiver, trustee, 
custodian, or liquidator for itself or a substantial portion of its property, assets, or 
business, or to effect a plaD or other arrangement with its crecliton, or sball file any 
answer admitting the ju:risdiction of the coun ad the material allegations of any 
involuntary petition filed against it in any baniruptcy, insolvency, or similar case or 
proceeding or is adjuclicated bankrupt. or makes a general assiFDlent for the 
benefit of crecliton, or shall consent to, or acquiesce in the appointment of. a 
receiver, trustee, custodian, or liquidator for itself or a substantial portion of its 
property, assets, or business, or corporate action is taken by Buyer for the purpose 
of effectuating any of the foregOing; and, in any such circumstance, the Person 
exercising control over the assets of the Buyer sball fail to affirm this Aireement 
within a reasonable period of time and shall fail to provide evidence reasonably 
satisfactory to SeDer that the Buyer caD reasonably be expected to perform its 
obligations when and as they become due under this Aireement; 

Cd) involuntary proceedings or any involuntaJ)' petition shaD be com­
menced or filed against Buyer under any bankruptcy, insolvency, or similar law seek­
ing the dissolution. liquidation. or reorganization of Buyer, or the appointment of 



a receiver, trustee, custodian. or liquidator for Buyer, or of a substantial pan of the 
property, assets, or business of Buyer, or any writ, judgment, warrant of attach­
ment, execution. or similar process is issued or le\:ed against a substantial pan of 
the property, assets, or business of Buyer and, in any such circumstance, (i) such 
involuntary bankruptcy or similar proceedinp are not stayed or dismissed within 120 
days or (il) the Person exercising control over the assets of che Buyer shall fa.Q to 
affirm this Agreement within a reasonable period of time and shall fail to provide 
evidence reasonably satisfactory to Seller that che Buyer can reasonably be expected 
to perform its obligations when and u they become due under this Agreement; 

(e) any representation or warranty of Buyer hereunder was untrue in any 
material respect when made and, at che time of discoYery chereo!, che failure of 
such representation or warranty to be true in such material respect would reason­
ably be expected to have a material and adverse effect on che ability of the Buyer 
to perform its obligations under this Agreement; or 

(f) Buyer fails to perform in any material respect any of its material 
obligations under this Agreement or any ocher aareement with Seller for che 
purchase and sale of gas for che Facility, 

then Seller, in its sole discretion. may: 

(i) in the case of a Buyer Event of Default under Section 8.1(a) in an 
amount in excess of S150,000, (A) suspend in whole or in pan its obligations to 
Schedule gas hereunder effective as of a date specified in a notice to Buyer (which 
date shall be no earlier than che 10th day followina the date of such notice) until 
such time u such amount, togecher with interest thereon u provided in 
Section 4.2(a), is paid and., if such amount is not paid by such date and Seller so 
requests in such notice (unless otherwise aareed), Buyer shall have provided to 
Seller an irrevocable letter of credit in form and substance reasonably satisfactory 
to Seller providing for draws if Buyer fails to make payments for gas hereunder, 
issued by a financial institution reasonably acceptable to Seller, and in an amount 
equal to che sum of che amounts estimated to be payable on account of gas sold 
hereunder for the fint three full Months immediately following such notice, such 
estimste to be calculated by taking che volumes of au delivered hereunder for che 
com:spondinl Months one year earlier and multiplyinl them by the Contract Price 
for such following Months; aDd before the fint Day of each Month following the 
first fun Month followml such notice, Buyer shall cause che amount of such letter 
of credit to be increased (and may cause it to be decreased) based on recalculation 
of che amounu in the immediately precedinl scntence for the next three full 
Months; Buyer shall continue to cause such letter of credit or replacements cherefor 
to remain in effect through the fint anniversary of che first date after such notice 
on which no Buyer Event of Default emts; and if thereafter Buyer fails to make 
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any payment due Seller when due, Seller may draw on such letter of credit up to 
the amount not paid (plus accrued interest, if any), such amount to be applied to 
reduce Buyer's obligation to Seller hereunder; provided, however, that in lieu of any 
suspension and provision of any letter of credit Seller shall consider in good faith 
(but shall not be obligated to accept) an escrow arrangement in conjunction with 
the Facility Lenders and the purchasers under the Power Conttacts providing for 
the payment of fuel-related revenues under the Power Contracts to a third-party 
escrow agent, which in turD shall make the paymentJ due hereunder. directly to 
Seller and free and clear of any interesu of any third parties, including, without 
limitation. the Facility Lenders and their representatives, trustees, or agents; and 
(B) at any time on or after the 30th day following delivery of a notice from Seller 
to Buyer requesting the cure of such Buyer Event of Default unless such amount, 
together with interest thereon as provided in Section 4.2(a), is paid, designate a 
Termination Date in a notice to Buyer, which date shall be no earlier than the 10th 
day following the date of such notice; and . 

(u) in the case of any Buyer Event of Default, (A) at any time on or after 
the 30th day (or if such condition or event cannot reasonably be cured by such 30th 
day but caD reasonably be expected to be cured by the l20th day and Buyer is dili­
gently pursuing such cure, on or after the 120th day) following delivery of a notice 
from Seller to Buyer requesting the cure of such Buyer Event of Default, unless it 
has been cured, suspend in whole or in pan its obliptions to Schedule gas here­
under until such time as such Buyer Event of Default is cured; and (B) at any time 
on or after the 30th day (or if such condition or event caDDot reasonably be cured 
by such 30th day but can reasonably be expected to be cured by the 120th day and 
Buyer is diligently pursuing such cure, on or after the 120th day) follawing delivery 
of notice from Seller to Buyer requesting the cure of such Buyer Event of Default, 
unless it has been cured, designate a Ten:nination Date in a notice to Buyer, which 
date shall be no earlier than the 10th day following the date of such notice. 

8.2 SeIJIr EWI1flJ ofDIlftl1lJl. If one or more of the follaaring conditions or events 
(each a "Seller Even: of DefaulJ") occurs and is continuiDs: 

(a) Parent or SeDer generally faDs to pay, or admits in writing its inability 
to pay, its debts u they become due, or shall voluntarily commence any case or 
proceeding or file any peption under any bankruptcy, insolvency, or similar l:)w 
seeking dissolution, liquidation, or reorganization or the appointment of a receiver. 
trustee, custodian, or liquidator for itself or a substantial portion of its property. 
assets, or business, or to effect a plan or other In'I.Dscment with its creditors. or 
shaD file any answer admittins the jwisd.ictiOD of the coun and the material allega. 
tions of any involuntary petition filed apinst it in any bankruptcy, insolvency. "r 
similar case or proceeding, or is adjudicated bankrupt, or makes a senera! assi);n· 
ment for the benefit of creditors or shall consent to, or acquiesce in tlie: 
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appointment of, a receiver, trUStee, CUStc:x1ian, or liquidator for itself or a substantial 
portion of its propeny, assets, or business, or corporate action is taken by Parent 
or Seller for the purpose of effectuating any of ·.he foregoing; or involuntary pro­
ceedings or any involuntary petition is commenced or filed against Parent or Seller 
under any bankruptcy, insolvency, or similar Jaw seekinJ the dissolution, liquidation, 
or reorganization of Parent or Seller, or the appointment of a receiver, trustee, 
custodian, or liquidator for Parent or Seller, or of a substantial pan of the propeny, 
assets, or business of Parent or Seller, or any writ, judgment, warrant of attachment. 
execution, or similar process is issued or levied apinst • substantial pan of the 
propeny, assets, or business of Parent or Seller; provided, howewr, that conditions 
or events of the type described in this Section 8.2(a) with respect to Seller shall not 
constitute a Seller Event of Default if on or before the 60th day following the 
occurrence thereof an Affiliate of Seller or Parent assumes Seller's obligations 
hereunder and Parent reaffirms the applicability of the Parent Guaranty. 

(b) any representation or warranty of Seller under this Agreement or 
Parent under the Parent Guaranty was untrue in any material respect when made 
and,. at the time of discovery thereof, the faDure of such representation or warranty 
to be true in such material respect \Yt)uld reasonably be expected to have • material 
and adverse effect on the ability of the Seller to perform its obliptions UDder this 
Agreement or of PareDt to perform its obliptiODS UDder the PareDt Guaranty; or 

(c) Seller fails to perform. in any material respect any of its material 
obUgations under this Agreement or any other agreement with Buyer for the 
purchase and sale of gas for the Facility, or Parent fails to perform in any material 
respect any of its material obligations under the Parent Guaranty, 

then Buyer, in its sole discretion, may (i) at any time on or after the 30th day (or if such 
condition or event cannot reasonably be CW'ed by such 30th day but can reasonably be 
expected to be CW'Cd by the 120th day and Seller is diligently pursuinJ such ~ on or 
after the 120th day) following delivery of a notice from Buyer to Seller requestlna the cure 
of such Seller Event of Default, unless it has been CW'ed, suspend in whole or in pan its 
obligations to Schedule au hereunder until such time u such Seller Event of Default is 
CW'ed; and (b1 at any time on or after the 30th day (or if such condition or event cannot 
reasonably be CW'ed by such 30th day but caD reasonably be expected to be CW'ed by the 
120th day aDd Seller is diligently pursuing such ~ on or after the 120th day) following 
delivery of • DOtice from Buyer to Seller requestinJ the CW'C of such Seller Event of 
Default, unless it has been CW'ed,. desijD8te a Termination Date in a notice to Seller, 
which date shall be no earlier than the 10th day follDWinJ the date of such notice. 

8.3 Rerru!.dit!:J~. Subject to the provisions of Section 8.4 and to 
remedies stated to be sole and exclusive pursuant to Article n, the rights, powers, and 



remedies provided in Article vn and this Article VIll are in addition to other rights., 
powers, or remedies the panies may have at law or in equity. 

8.4 l.imitaIion 011 /)Qm,Qgr::s. Notwithstanding any other provision of this Agree­
ment or applicable law, in no event shall any party hereto be liable for indirect, special. 
consequential. punitive, or exemplary damages for any breach of the provisions hereof. 

ARTICLE IX 

ADDmONAL AGREEMENTS 


9.1 Suspen.don./OI' Force Majeure. If either party hereto is rendered unable, 
wholly or in part, by Force Majeure to carry out its obligations under this Aireement 
(except for an accrued obUgation to make a payment), it is aFeed that upon such party's 
giving notice and full paniculan of such Force Majeure to the other party as soon as 
reasonably possible, s\Jch notice to be confirmed in writing. then the obUgations of the 
party giving such notice, to the extent they are affected by such Force Majeure, from its 
inception, shall be excused during the continuance of any inability so caused but for no 
longer period. The party suffering such event of Force Majeure shall use its best efforts 
to remedy same as soon as possible; provided., however, no prorisiOD of this aa:reement 
shall be interpreted to require Seller to Schedule for delivery, or Buyer to Schedule for 
receipt, quantities of gas at points other thaD the Delivery Points or to deliver or receive 
on any day, at any of said Delivery Points. a quantity in excess of the Muimum Daily 
Delivery Point Ouantity for such Delivery PoinL As used in this Agreement, the expres­
sion "Forre Majer.w" means acts of God, strikes, lockouts. or other industrial disturbances., 
epidemics, IandsUdes., Ughtning, eanhquakes, fires, storms, floods, washouts. anests and 
restraints of rulers and people, anests and restraints of government, either federal or state, 
inability of any party hereto to obtain necessa.ry permits due to future rules, orders, laws 
of governmental authorities (both federal and state), cMl disturbances, explosions, 
sabotage, breakage or accident to machinery or lines of pipe, freezing of lines of pipe, and 
any other causes whether of the kind herein enumerated or otherwise that were not antici­
pated at the time of contract, that are not within the reasonable con1rOJ of the party 
claiming Force Majeure, and that by the exercise of due diligence such party could not 
have prevented or is unable to overcome; provided., however, that (i) the failure of Buyer's 
i 'OWer markets or of its customers to purchase power (other thaD as a result of an event 
c . Force Majeure affecting any of Buyer's customers), (u) the fint 96 hours in each 
Conuact Year of unscheduled shutdowns or other outages in the Facility, (iii) outages or 
shutdOWtlS of the Facility for reasons of routine or scheduled maintenance, (iv) failure of 
pipelines to provide transportation (other than as a result of an event of Force Majeure 
affecting any transponer), and (v) inadequate gas suppUes on the pan of SeDer (other 
than as a result of an event of Force Majeure affectinl Seller's suppUen) shall not 
constitute an event of Force Majeure hereunder. 1D no event shall Ill)' change in the 
financial condition of Buyer, Seller, or Parent or any change in market conditions affecting 
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gas or power constitute Force Majeure under this Agreement. Neither Buyer nor Seller 
shall be liable to the other for any loss or damale arisinl out of or relatinl to the 
OCCWTence or existence of any event or circumstance ~'bich constitutes Force Majeure or 
the inability of Buyer or Seller to perform any of its obliptions under this Agreement to 
the extent such performance is excused in accordance with this Section 9.1. Any fa.ilure 
by Buyer or Seller to perform any of its obliptions under this Agreement shall not 
constitute a breach or default by Buyer or Seller of any such obliption under this 
Agreement to the extent such performance is excused in accordance with this Section 9.1. 

9.2 .Agenl:I. Either party, by notice to the other, may designate another Person 
as its alent for matters related hereto. Until such designation is revoked or chanled by 
a subsequent notice, the party receivinl such notice may rely on the actions of the Person 
so designated as those of the party makinl such designation.' ' 

9.3 Ri&hJ of Fa RefusDl· UntD the later of the 3rd anniversary of the 
Termination Date an~ the date all amounts due under Section 4.4 are paid, Buyer may 
enter into a contract providinl for supply of las for use at the Facility with a Person other 
than Seller only if (a) Buyer has offered Seller, by notice to Seller, the opportunity to 
supply las for use at the Facility on the same terms and conditions as are provided in that 
contrac; (b) 30 days ha..-e lapsed since that notice, and (c) Seller has not notified Buyer 
that it accepts that offer. Buyer, however, has no obliption under this Section 9.3 if the 
Termination Date occurs as provided in Section 8.2. 

ARTICLE X 

MISCEllANEOUS 


10.1 Nodt:a. All notices under this Agreement shaD be in writinl and shall be 
deemed to have been duly Jiven when actually delivered to the other party (by telecopier 
or other means) or when received by registered or certified man. postale prepaid, by the 
receivinl party at the followinl address or such other address as may be specified in 
writinl from time to time by the receivinl party by notice to the other in the foreloinl 
manner: 

(a) if to Sdler DtMr thtzn wirh rt!fp«l to IIDmituJdoru: 

Enron Power Services, Inc. 
P. O. BOx 1188 
Houston, Texas 77251-1188 
Anention: Vice President - Marntin, 
Telecopy: (713) &53-2.577 



if to Stlltr wiJh respect to norn.inOtion.s: 

Enton Gas Marketing. Inc. 
P.O. Box 1188 
Houston, Texas 77251-1188 
Attention: Operations Manager - Midwest 
Telephone: (BOO) FLOW-GAS 

(BOO) 356-9427 
Telecopy: (713) 646--3444 

(b) if to Buyer: 

Sithe/Independence Power Panners, LP. 
335 West First Street 
Oswego, New York 13126 
Attention: Project Manager 
Telecopy: (315) 343-5175 

with Q copy to: 

Sithe Energies U.s.A.., Inc. 
23rd f100r 
135 East 57th Street 
NeW York., New York 10022 
Attn: Mr. Bruce Wrobel 
TeJecopy: (212) 755-7211 

10.2 IJi:n.dinr EIJea: ~ No TIainI h:rIy &!Jvfidt:Dy. Subject to the 
remaining provisions of this Section 10.2, this Aareement shall be binding upon and inure 
to the benefit of the parties hereto and their respective successors and permined assigns. 
No pany may assisn any rights or obligations under this Agreement without the prior 
wrinen consent of the other pany or panies; provided, however, that Buyer may pledge 
or assisn its interests hereunder without the consent of SeDer to the Facility Lenders u 
contemplated by Section 6.1(1) and Exlubit 7.2(e)(i) and SeDer may assisn its rights to 
receive payments hereunder, and provided funher that u lonl u the Parent Guaranty is 
in effect and Pareut shaD have confirmed in writin, to Buyer and the Facility Lenders.. in 
:.l manner and in :.'orm and substance reuonably satisfactory 10 Buyer and the Facility 
Lenders, the conti liD, validity and enforceability of the Parent Guaranty, SeDer may 
assisn this Agreement and delegate its duties hereunder 10 any Aftiliate thereof (other 
than Enten Power Corp.) and thereby be relieved of its obligations hereunder. If Buyer 
docs assisn its rights under this Agreement, the expression "Buyer' u used herein and in 
the exlubits attached hereto shall be deemed to refer to Buyer'. assianee. The panies 
acknowledge and agree that any assianment by any party of any rights or obligations 
hereunder shall not in any way release such party from any obligations so assigned. 
Nothing expressed or implied in this Agreement is intended to confer on any Person other 



than Buyer, Seller and their successors and pcrmined assigns, any rights or obligations 
under this Agreement. 

10.3 InddenI.rJl Ezpen.rt:r, 1JI'oIcen. Except as expressly provided otherwise herein, 
each party hereto shall bear and pay its own expenses of negotiating and consummating 
the transactions contemplated by this Agreement, and any broker's or other commissions 
that may be due as a result of any agreement made by the party. 

10.4 Mu.biple Coun.t.erptu1J. This Agreement may be executed in multiple counter­
parts, each of which may be signed by fewer than an parties hereto, but an of which shall 
be considered one instrument for all purposes. 

10.5 EnIire Agret:mt:n.t. This Agreement and the other documents., if any, to be 
delivered pursuant hereto constitute the entire agreement between the panics and super­
sede any prior or contemporaneous Mitten or oral agreement or understanding between 
the panics with respcc:t to the subject matter of this Agreement. Without limiting the 
generality of the foregoing. this Agreement amends and restates in its entirety the Base 
Gas Sales Agreement as originally executed. The execution and deliveO' of any other 
documents contemplated to be executed and delivered hereunder shaD not supersede or 
otherwise affect the provisions of this Agreement. 

10.6 App/ictIbIlr Ltlw. nus ACiR.EEMENT SHAU. BE GOVERNED BY, AND 
CONSI'RUED IN Aa::oRDANCB WI'lli, nm LAW OP nm STATE OP NEW YORK. 
EXaJJDlNO CONlUcr-oP-LAWS RtJI...eS. EAaf OP BU'YER. AND SPItS HEREBY 
IRREVOCABLY WAIVES, 10 nm F'l1LLEST EX'I"EHT PE:IUG"I"IED BY LAW, ANY AND ALL 
RlOHT 10 TR.lAL BY lURY IN ANY LEOAL PROC pel )INOS ARDINO Otlr OP OR RPl...AT1NO 
10 nns AOREEMENT OR ANY OP nm 01HER AOlU!EMEH'IS RP'Z'EIlRED 10 HEREIN OR 
ANY OP nm TRANSACIlONS CON'I'EMPLA.1ED HER.PBY OR 11iPRBBY. 

10.7 .A.mDIIlmt:rIt. No amendment or modification of this Agreement shall be 
effective unless same is in writing and signed by the panics affected by such amendment 
or modification. 

10.8 Waiwl:r.\ No Ylliver of any provision of or rights under this Agreement shall 
be effectrlC unless in writin,' and signed by the waMng pany. No waiver of any specificd 
right or prcMsion shall be , 'lStrued as a waiver of aD)' other right or provision or as a 
continuing waiver. ­

10.9 Sew:n1.biJily. If any term or other provision of this Agreement is invalid. 
illegal, or incapable of being enforced by any rule of law or public policy, an other con~l· 
tions and provisions of this Agreement shall to the fullest extent permitted by I",w 
nevenheless remain in full force and effect. Upon such determination that any term ,'r 
other provision is invali~ illegal, or incapable of beina cnforce~ the parties hereto sh.lll 
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negotiate in good faith to modify this Agreement to effect the origjnal intent of the panics 
as closely as possible in an acceptable maMer so that the tranSactions contemplated 
hereby arc fulfilled to the extent possible. 

10.10 Gow:mmmrII.lAaioft. II any federal, state, local, or municipal government 
or agency thereof assens jurisdiction over the rates SeUer may charge, or the rates Buyer 
may pay, for gas sales contemplated hereby, resulting in a material modification of the 
Contract Price herein provided, then at the request of either party Buyer and SeUer shall 
negotiate in good faith to modify the pricing or other provisions hereof to provide each 
pany hereto, to the greatest extent possible, the benefits of its bargain hereunder. 

10.11 Pub1idly. SeDer and Buyer will cooperate with each other in the develop­
ment and distnbution of aU news releases and other public disclosures relating to the 
tra.nsac:tions contemplated hereby. Neither SeUer nor Buyer shaD issue or make, or cause 
to have issued or made, any press release or announcement concerning the transactions 
contemplated hereby without the advance approval in writing of the form and substance 
thereof by the other pany, unless otherwise required by applicable law. 

10.12 PreparrlliDtI.. This Agreement wu negotiated IDd prepared by both panics 
hereto with advice of counsel to the extent deemed Decessary by each party, was Dot 
prepared by any pany to the exclusion of the other, IDd accordinJiy, should DOt be con­
strued against either pany by reason of its preparation. 

IN WITNESS WHEREOF, the panies have duly executed this Aareement to be 
effective on the day and year first written above. 

SFlIER 

ENRON POWER SERVICES, INC. 

By:~__~!ts: 
Nam~~A,Rx 
Title: VICE pRESIDENT 



BUYER 

SITHE/INDfPENDENCE POWER 
PARTNERS, LP. 

BY: 	 SI11iEIINDEPENDENCE. INc., 
its General Panner 
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EXHmrr 2.2 

DELIVERY POINTS AND QUAN lilIES 

DeliYery Pomts 

Any of the Points of Receipt as defined 
in the FTS Agreement entered into 
March 23. 1992, by and between ANR 
Pipeline O::Impany anp Buyer (T. E, IL S 
O::Inuact Number 054791) 

Any of the receipt points under the 
Transponation Agreement to be entered 
into as prOYided in the Precedent 
Agreement for Firm Transponation 
Service made and entered into March 20, 
1992, by and between Panhandle Eastern 
Pipe Une O::Impany and Buyer 

The Empire Delivery Point 

Muimum Daily 

DelM:ry PaiDt 


Ouutity 

(MMBtusIDay) 

126,008 

37,883 

28,400 

Minimum 

Iaterruptlble 


Quantity 
(MMBtuslDay) 

SOWMQ.1t leg 
41,950 

Midconrinml 
21.119 

18,942 

o 
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EXHmIT 4.2 

PAYMENT INSTRUcnoNS 

1/10 Stller: 

Destination: 

For Credit To: 

Confirmation oJ Transfer: 

1/10 Buyer: 

Destination: 

For Credit To: 

Confirmation of Transfer: 

NationsBank of Texas, N.A. 
Houston, Tc:xu 
ABA Routing #11100002S 

Enron Power Services, Inc.. 
Account #4140329363 

Enron Gas Marketing, Inc. 
Credit and Collections 
(713) 8S3·S667 

Banque Nationale de Paris 
San Francisco ABency 
ABA #1210272.34 
Favor BNP Los Angeles 

Sithe Energies 

fBO: Sithe/IndependeDce Power Partners, !-P. 


Sandra J. Manilla 

Treasurer S/E 

(212) 7SS-7600 
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EXHIBIT 4.6 


TRANSPORTATION COSTS 

($/MMBtu) 

Year ANR OLOT TaL EMP NDdO 

1995 .430 .150 .150 .250 .12 

1996 .439 .153 .153 ·.255 .13 

1997 .447 .156 .156 .260 .13 

1998 .456 .159 .159 .265 .13 

1999 .465 .162 .162 .271 .14 

2000 .475 .166 .166 .276 .14 

2001 .484 .169 .169 .282 .14 

2002 .494 .172 .172 m .14 

2003 .504 .176 .176 .293 .15 

2004 .514 .179 .179 .299 .15 

2005 .524 .183 .183 .305 .15 

2006 .535 .186 .186 .312 .16 

2007 .545 .190 .190 .317 .16 

2008 .556 .194 .194 .323 .16 

2009 .567 .198 .198 .330 .16 

2010 .578 .202 .202 .337 .17 

2011 .590 .206 .206 .344 .17 

2012 .602 .210 .210 .351 .18 

2013 .614 .214 .214 .358 .18 

2014 .626 .218 .218 .365 .18 

2015 .639 .222 .222 .372 .19 


Fuel and 4.5% 1.5% 1.5% .0% 0.5% 
Shrinkage 

ANR • ANR Pipeline Company 
GLGT • Great La.tc:s Gas Transmission Limited Pannenh.ip 
TCPL • TransCanada Pipelines Liinited 
EMP • Empire State Pipeline 
NIMO • Niagara Mohawk Power Corporation 
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EXHmrr 7.2(d) 

GUARANTY AGREEMENT 

This Base Guaranty Agreement (this "GUIlrtJruy',), dated as of • 
199-, is made and entered into by Enron Corp., a Delaware corporation ("Enron''), to and 
for the benefit of Sithe/Independence Power Partners, L.P., a Delaware limited pannership 
("Buyer''), and its successors and permitted assigns. 

WITNESSETH: 

WHEREAS, Buyer and Enron Power Services, Inc.. • Delaware corporation 
("Power Services''), have entered into an Amended and Restated Base Gas Sales 
Agreement dated as of October 26. 1992., a copy of which is attached hereto as Exlubit A 
(such Gas Sales Agreement. as the same may from time to time be modified, amended, 

. or supplemented by the panies thereto. referred to herein as the "Gas Saks .Agr'temenl''); 

WHEREAS, Buyer in iu sole discretion may cancel the Gas Sales Agreement by 
notice to Power Services if, among other things, at the rUUUlcial Oasing (as defined in the 
Gas Sales Agreement), won has not duly executed and delivered this Guaranty; 

WHEREAS, Power Services is an indirect, wholly owned subsidiary of Enron. and 
Enron 'Will derive substantial benefit from the performance by Buyer of its obligations 
under the Gas Sales Agreement; and 

WHEREAS, won is willing to enter into this Guaranty: 

NOW, 1HERE.FORE, in consideration of the foregoing premises and the 
representations, W'IJT8llties, covenants, and asreements contained herein, and for other 
good and valuable consideration., the receipt and adequacy of which are hereby 
acknowledged, and intending to be legally bound, Enron hereby CO'IelWlts and agrees as 
follows: 

1. ~. Subject to the terms hereof, Enton hereby irrevocably, a...£Olutely, 
and unconditionally guarantees to Buyer and its successors and permined wilDS the due, 
punctual, and tun payment of each and every obligation of Power Serv.ces under the Gas 
Sales Agreement (each such obligation hereinafter -referred to, individually, as a 
uGUIJ1'anteed Obligation" and, collectively, as the "GUIlrtJltleed Obligadon.r'') and asrees 
that. if for any reason whatsoever Power Services shall fail or be unable duly, punctually, 
and fully to pay any such Guaranteed Obligation. Enton shall forthwith. upon demand as 
provided in Section 4 hereof, perform or pay suc:h Guaranteed Obligation., or cause suc:h 



Guaranteed Obligation to be paid, without regard to any exercise or nonexercise by Buyer, 
its successors or permitted assigns of any right, power or privilege under or in respect of 
the Gas Sales Agreement or the Guaranteed Obligations. This Guaranty shall be direct, 
immediate, and primary and shaD be a guarantee of payment and not of collection, and 
is not conditioned or contingent upon any attempt to COllect -from Power Services or upon 
any other event, contingency, or circumstances whatsoever, except as expressly provided 
otherwise herein. 

2. Ob1igaliDn.r UIICDISd.i.dotuI. Enton covenants to and agrees with Buyer and 
its successors and permitted assigns that, to the fullest extent permitted by law, its 
obligations under this Guaranty are irrevocable, absolute, and unconditional, shall remain 
in full force and effect, and shall not be impaired or affected by, or be subject to, any 
reduction, termination, or other impairment by set-off, deduction, counterclaim, 
recoupment, intetTUption, or otherwise, and Enton shall have no right to terminate this 
Guaranty or to be released, relieved, or discharged, in whole or in pan, from its payment 
obligations referred tO'in this Guaranty for any reason whatsoever (other than the payment 
in full of the Guaranteed Obligations), including (a) any amendment, supplement. or 
modification to, waiver of, consent to, or departure from, or faDure to exercise any right. 
remedy, power, or privilege under or in respect of. the Gu Sales Acr'eement, the 
Guaranteed Obligations, or any other agreement or instrument relating thereto, (b) aD)' 
insotvency, bankruptcy, reorganization, dissolution, or liquidation of, or aD)' simOar 
occurrence with respect to, or cessation of existence of. or chanp of ownership of Power 
Services, or any rejection of any of the Guaranteed Obligations in connection with any 
Proceeding (as defined in Section 3 below) or any disallowance of all or any ponion of 
any claim by Buyer, its successors or permitted assigns in connection with any Proceeding, 
(c) any lack of genuineness, legality, validity, regu1arity, enforceability, or value of the Gas 
Sales Agreement, any of the Guaranteed Obligations, or any other agreement or instru­
ment relating thereto, (d) the faDure to create, preserve, validate, perfect, or protect any 
security interest granted to, or in favor of, any penon, (e) aD)' substitution, modification, 
exchange, release, settlement, or compromise of any security or collateral for or guarantee 
of any of the Guaranteed Obligations, or failure to apply such security or collateral or 
failure to enforce such guarantee, or (f) aD)' other event or circumstance whatsoever that 
might otherwise constitute a lepl or equitable dischalJe of • surety or guarantor (other 
than the payment in fun of the Guaranteed Obligations), it bem, the intent of Earon that 
its obligatioDl under this Guaranty shall be irrevocable, unconditional. and absolute under 
any and aD circumstances, except as expressly provided herein. This Guaranty and the 
obligations of &ron hereunder shall continue to be effective or be automatically 
reinstated, as the case may be, if at any time any payment by or on behalf c.f Power 
Services is rescinded or must otherwise be restored by Buyer, its successon or permitted 
assigns for any reason, including. but not limited to, u a result of any Proceeding with 
respect to Power Services or any other person, as though such payment had not been 
made. 
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3. /1III!'Jf!',.fl. The Guaranteed Obligations shall include, without limitation, 
interest accruing as pan of the Guaranteed Obligations by the terms thereof following the 
commencement by or against Power Services of any .;a.se or proceeding under any law 
relating to ba.nkruptcy, insolvency, reorganization, winding·up, liquidation, dissolution, or 
composition or adjustment of debt (hereinafter, a "Proceeding''), whether or not allowed 
as a claim in any such Proceeding. 

4. Dt:mand. II Power Services shall faD or be unable duly, punctually, and fully 
to pay any Guaranteed Obligation, Buyer, its successors or permitted assigns may at any 
time prior .to the full payment of such Guaranteed Obligation deliver notice of such failure 
or inability of Power Services to pay to Enton in writins. which notice shall reasonably and 
briefly specify the nature of such failure or inability to pay, u the case may be and, in the 
case of a faDure or inability to pay, the amount thereof (each such wrinen notice 
hereinafter a "Demand''). Enron shaD, upon receipt of a Demand, fonhwith pay such 
Guaranteed Obligation, or cause such Guaranteed Obligation to be paid in full. Promptly 
on request, Enton shall reimburse Buyer, its successors and permined assigns for an costs 
and expenses (including reasonable attorneys' fees) incurred in enforcing Buyer's, its 
successors' or permitted assigns' rights under this Guaranty. 

s. ~ turd WIImUIlia. Enton represents and warrants to Buyer and 
its successors and permitted assigns that as of the date hereof: 

(a) it is a corporation duly organized, validly =.stins. and in good standing 
under the laW'S of the State of Delaware, it hu the corporate power and authority 
to execute, deliver, and carry out the terms and provisions of this Guaranty, and 
it is duly qualified and in good standing in the State of Tc:xas; 

. 
(b) no authorization, approval. consent, or order of. or registration or 

filing with, any court or other governmental body baving jurisdiction over Enton is 
required on the pan of Enton for the execution and delivezy of this Guaranty; 

(e) this Guaranty hu been duly executed and delivered by Enron and 
constitutes a valid aDd legally binding agreement of Enron enforceable against 
Enron in accordance with its terms, subject., hCJM:Yer, to applicable bankruptcy, 
insolvacy, reorpnization, moratorium., or simDar laW'S affecting creditors' rights 
generally and c:r.cept u the enforceability thereof may be limited by general 
principles of equity (regaraless of whether considered in a proceeding in equity or 
at law); 

(d) the execution, delivezy, and performance of this Guaranty have been 
duly authorized by an necessary corporate action and donol require any other 
corporate actions or proceedings or any stockholder approval or consent of any 
trustee or holder of any indebtedness of Enron; 

·3· 
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(e) the execution, delivery, and performance of this Guaranty and 
compliance by won with the ternlS hereof (i) will not violate any governmental 
approval or law applicable to it or any of its propeny, (ii) will not violate any 
provision of its certificate of incorporation. bylaws., or other loverninl documents, 
and (iii) will not violate or constitute a default under any agreement or instrument 
to which it is a party or by which it or any of its property may be bound, or result 
in the creation or imposition of any lien upon any of its property, which violation, 
default, or lien would have a material adverse ef[ect on its ability to perform its 
obligations under this Guaranty; 

(f) except as disclosed in EDron's latest Form l()"K and any Form l()"Qs 
or Form 8-Ks subsequently filed with the Securities and Exchange Commission, 
there are no actions, suits, investigations, or proceediDp against EDron by or before 
any court, arbitrator, administrative or regulatory agency, or other governmental 
authority pend!n& or to its knowledge, threatened against or affecting it, its 
propcnics, or its assets that, if adversely determined, would reasonably be expected 
to have a material and adverse effect on its ability to perform its obligations under 
this Guaranty; and 

(I) it directly or indirectly owns all of the issued and outstanding shares 
of each class of capital stock of Power Services. 

6. ~ of Gwzranly. No term or provision of this Guaranty shaD be 
amended, modified, altered, waived, supplemented, or terminated except in a writing 
signed by EDron and Buyer or Buyer's successors and permitted assip. 

7. W4'iw:r.r. To the fullest extent permitted by law, and cxccpt for the Demand 
required pursuant to Section <4 hereof, EDron hereby waives (a) all set-offs, counterclaims, 
prc.scntments, demands for performance, notices of nonperformance, protests, notice of 
any of the matters referred to in Section 2, notices of protests, notices of dishonor, notice 
of any waivers or indulgences or extensions, and notices of cvc!)' iiDd that may be 
required to be Biven by aD)' statute or rule of law and notice of acceptance of this 
Guaranty; (b) d.Qigence., presentment, and demand of payment, filing of claims with • coun 
in connection with aD)' Prccecding. protest, or notice with respect to the Guaranteed 
Obligations and aD demaDds whatsoever; and (c) aD)' requirement that aD)' action or 
proceeding be broupt against Power Services or any other person. or any requirement 
that any person exhaust any right, power, or remedy or proceed against any other person, 
prior to any action against Enron under the terms hereof. No delay on the pan of Buyer, 
its successors or permitted assigns in the exercise of, or failure to cxercise, aD)' right or 
remedy shaD operate as a waiver thereof, a waiver of any other ripts or remedies, or a 
release of Enron from any obligations hereunder, and no single or partial cxerc:ise by 



Buyer, its suceesson or permitted assigns of any right or remedy shall preclude any funher 
exercise thereof or the exercise of any other right or remedy. 

8. W'"""" of Subrogation. Enron bereby aFees that it will not exercise, and 
hereby irrevocably, absolutely, and unconditionally waives, any rishts of subroption. 
contnbution. reimbursement, indemnification. or other rights of payment or recovery for 
any paymentS made by it hereunder until aD Guaranteed ObUptions then outstanding have 
been fully paid and performed. 

9. NOIicc. Any Demand, notice, request, instruction, correspondence, or other 
document to be given hereunder (herein collectively called "None,") shall be in writing 
and delivered personally or mailed by certi5ed mail, postage prepaid and return receipt 
requested, or by telegram or telecopier, as follows: 

To Buyer: 
. 

Sithe/Independence Power Panners, LP. 
33.5 West Fint Street 
Oswego, New York 13126 
Attention: Project Manager 
Telecopy: (31.5) 343·.517.5 

wilh II copy to: 

Sithe Energies US.A., Inc. 

23rd Floor 

13.5 East .57th Street 
New York, New York 10022 
Attn: Mr. Bruce Wrobel 
TeJecopy: (212) 7.5.5·7211 

To EDron: 

Enron Corp. 
1400 Smith Street 
Houston. Texas 77002 
AnD: Vice President and Secretary 
Telecopy. (713) 8.53-3920 

Notice Jiven by personal delivery or mail shaD be effective upon actual receipt. Notice 
given by telegram or telecopier shall be effective upon actual receipt if received during the 
recipient's normal business hours, or at the beginning of the recipient's next business day 
after receipt if not received during the recipient's normal business hours. AD Notices hy 
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teJegram or teJecopier shall be confirmed promptly after transmisSion in writing by certified 
mail or penonal delivery. Any pany may change any address to which Notice is to be 
given to it by giving norice as provided above of sucll change of address. 

10. ~. Enron shall have no right, powcr, or authority to delegate, 
assiJD, or transfer all or any of its obligations hereunder. Buyer may assign aD or any of 
its rights hereunder to any assignee of its rights under the Gas Sales Agreement as 
permitted thereby with the prior written consent of Enron, which consent shall not be 
unreasonably withheld or delayed; provided, however, that Buyer may pledge or assign its 
interest hereunder without the consent of Enron to the Facility Lenders (as defined in the 
Gas Sales' Agreement) in coMcction with any assignment of the Gas Sales Agreement 
to the Facility Lenders as contemplated by Exlubit 7.2(e lei) to the Gas Sales Agreement. 
In coMection with any such assignment to any FacWty Lender (as defined in the Gas Sales 
Agreement), Enton agrees to execute and deliver and to furnish to any such Facility 
Lender (or its agent or representative) the agreement contemplated by Section 7.2(e) and 
the opinion of couns~l contemplated by Section 7.2(1) of the Gas Sales Agreement. 

11. K~. nus GUAR.ANTY SHALL BS OOVERNED BY, AND OJN­
sntUP.D 1M ACXX)RDANCE WITH, nm LAW opnm SrATB OP New You;. exa..tJDIMO 
OJNPUcr..C)I:&..LAWS RULES. EAaI OP ENRON AND BuYER. HP'REBY IRREVOCABlY 
WAlVES, TO nm Ft1I..LBST EXtENT PERMJTIED BY LAW, ANY AND ALL RIORl'1O 11UAL 
BY JURY IN ANY LEOAL PRCXDDINOS ARISING our OP OR RELATINO 10 1'HJS 
GUARANTY OR ANY OP nm OTHER AGREEMENTS REPERR.ED TO HER.ElN OR ANY OP 
1HE TAANSAC'I10NS OJN'l'EMPLATED HEREBY OR 1HEREBY. This Guaranty is a con­
tinuing guaranty, shall apply to aD Guaranteed Obligations whenever arising. shall be 
binding upon Enton and hs suceessors and shall inure to the benefit of and be enforceable 
by Buyer and its sue=ssors and permitted assigns. This Guaranty embodies the entire 
agreement of Enron and Buyer and supersedes aD prior agreements and understandings 
relating to the subject matter hereof. The headinp in this Guaranty are for the purposes 
of reference only, and shaD not affect the meaning hereof. If any provision of this 
Guaranty shaD for any reason be held iDvalid, illega!. or unenforceable in any respect, such 
iDvalidity, illegality, or unenforccabillty shall not affect any other provision of this Guaranty, 
and this Guaranty shaD be construed as if such invalid, illegal, or unenforceable provision 
had never been contained herein, but only to the extent of its invalidity, illegality, or 
unenforceability. This Guara.nty may be executed in any number of counterpa..ns, each of 
which shaD be an original, but all of which tOlether shall constitute one instrument. 
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---------------------

IN WITNESS WHEREOF, Enron has caused this Guaranty to be executed and 
delivered by its duly authorized officer 8J of the day and year first above written. 

ENRON CORP. 

By.~____________________ 

Title: 

ACCEPTED: 

SrrHElINDEPENDENCE POWER PARTNERS, !..P. 

By: SrrHElINDEPENDENCE, INc., 
its General Partner 

Title:,______________By:,----------------------­

.7. 




EXHIBIT 7.2(e)(i) 

SEt 1 ER'S AGREEMENT wrm FAC'JIlTY LENDERS 

For as long as principal or interest on the Senior Obligations is outstanding: 

/ 1. Seller consents to Buyer's panting of a security interest in Buyer's interest 
in the Agreement in favor of the Facility Lenders to secure payment of the Senior 
Obligations, subject to the terms hereof. 

2.. The Facility Lenders will have the riibt, but not the obligation, to pay an 
sums due under the Agreement from Buyer to Seller and perform any other act, duty. or 
obligation of Buyer thereunder and Seller shall accept any such payment or performance. 
Without limiting the generality of the foregoing. the Facility Lenders and any designee or 
assignee thereof shall have the fun riibt and power to enforce directly against Seller all 
obligations of Seller under the Aareement and otherwise to exercise all remedies 
thereunder and to make all demands and Jive all notices and make all requests required 
or permined to be made by Buyer under the Agreement. 

3. No material amendment, modification, or lupplement of the Agreement 
and no waiver or termination by Buyer of any of its material riibtl thereunder shall be 
made or etiec:tiYe without the consent of the Facility Lenders, which consent shall not be 
withheld unreasonably. Seller will not, without the prior wrinen consent of the Facility 
Lenders, take any action to (i) except as expressly provided in the Agreement, cancel, 
suspend, or terminate the Aareement or consent to or accept any cancellation, luspension, 
or termination thereof. (ii) exercise any of its riibts set forth in the Aareement to cancel, 
suspend, or terminate the Agreement unless Seller shaD have delivered to the Facility 
Lenders wrinen notice lpecifyinl the nature of the default JMnI rise to luch ri&ht (and, 
in the case of a payment default, Spec:ifyinl the amount thereof) and permittiDl Buyer and 
the Facility Lenders to cure luch default by makinl a payment of the amount in default 
or by performinl or causiq to be performed the obliption in default, as the case may 
be., or (iii) petition, request, or take any other lepl or administrative action that seeks, or 
may reasonably be c:xpected, to rescind, cancel, terminate, or luspend or amend or modify 
the Aareement, or BDY pan thereof. except pursuant to its ripts ezpressly provided in the 
Aareement. In furtherance of the-foregOing clause (ii), Seller aarees that, notwithstanding 
anythinl contained in the Agreement to the contrary, upon the occurrence of a default 
under the Agreement that cannot by its nature be cured by the payment of money, Seller 
will not cancel, luspend, or terminate the Aireement if, and for 10 Iona u (but in no 
event later than the 270th day fonowing such default), (x) the Facility Lenden shall be 
diligently seekinl to institute foreclosure proceedinp or other lubstantial remedies, or 
otherwise to acquire or dispose of Buyer's interest in the Agreement, the Parent Guaranty, 



and the Facility, or (y) the Facility Lenders and any designee or assignee (including any 
purchaser or tranSferee) shall be diligently seeking to cure such default; provided., however, 
that if such default is in Buyer's obligations under Section 6.1{J) of the Aareement, then 
during such pans of the period following the date Seller otherwise could send a notice of 
a Termination Date u contemplated by Section 8.1(ii) of the Agreement until such default 
under Section 6.1(g) is cured., (i) the demand charge under Section 4.6(c) shaD be calcu­
lated solely ..-ith respect to clause (i) thereof and (ii) if the Unadjusted Price for any ps 
sold during an or any pan of such period follDWin, the date Seller otherwise could send 
such notice would be Jess than the Reference Price., then notwithsWldin, the provisiOns 
of Section 4.1 of the Agreement the Unadjusted Price for such au Iha1l be equal to the 
Reference. Price. In addition, SeDer shall, in the event of a suspension contemplated in 
clause (ii) above, upon cure by the Facility Lenders of any default sMn& rise to such 
right prior to termination, resume performance of its obliptioDl under the AgreemenL 

4. SeDer will provide the agent or other representative of the Facility Lenders 
all notices of default received by Seller under or pursUlDt to the Agreement and., con­
c:urrently with the delivery thereof to Buyer, a copy of aU material coDSen~ approvals, 
notices, elections, and requests (other than routine communications related to Scheduling 
gas) that Seller delivers to Buyer under the Agreement. 

s. A foreclosure o£, or other exercise of remedies or sale by the Facility 
Lenders or their assignee or designee, whether by judicial proceedinp, UDder any power 
of sale or otherwise, or any conveyance from Buyer to the Facility LeDden or any such 
assignee or designee, in lieu thereo£, shall not require the coasent of SeDer or constitute 
a default under the Agreement. 

6. In the event that the Facility Lenders or their desianee or assianee (i) suc­
ceed to Buyer's interest under the Agreement, whether by foreclosure or otherwise, in 
which case the Facility Lenders or their designee or assignee shaD assume liability for an 
of Buyer's obligations under the Agreement or (ii) enter into a replacement qreement 
under paragraph 8 herea£, then the Facility Lenders or their desianee or assignee shall 
comply with the provisions of Section 6.1(g) of the Ap'eement, or the comparable provi­
sions of such replacement aareement, whereupon AD)' payment then due under Sec­
tion 4.4(c) of the Agreement or comparable provision of IUCh replacement alfccment of 
the bnlance of the Traci::ina Account shall no lonpr be due ud payable under the Agree­
ment If such replacement qreement until a due date for such payment 0CCUlI thereafter. 
Upon uch lUCCeSSion ud assumption or replacement, Buyer shaD be relieved of all 
obligations under the Agreement sO assumed. 

7. Upon the exercise of remedies by the Facility Lenders, the Facility Lenders 
may assign their rights and interests and the rights and interests of Buyer under the Agree­
ment to any purchaser or transferee of the Facility, if such purchaser or traDSferee shall 
assume aU of the obligations of Buyer under the Agreement. Upon such assignment and 



I 

assumption, the Facility Lenders and Buyer shall be relieved of all obligations under the 
AireemenL 

8. In the event that the Agreement is cancelled or terminated, or the 
Aireement is rejected by a truStee or debtor-in-passe.ssion in any bankruptcy or insolvency 
procceding invDMug Buyer. and if within 120 daY" after such cancellation, termination, or 
rejection, the Facility Lenders or their designee or assignee shall 10 request and shall 
certify in writing to Seller that the Facility Lenden or their designee or assignee intend 
to perform the obligations of Buyer as and to the extent required under the Aireement 
and shall c:ure an Buyer Events of Defaults reasonably rusceptible of being cured then 
czistin& Seller wDl execute and deliver to the Facility Lenden or such desipee or assignee 
a new agreement pursuant to which Seller shaD agree to perform the obligations contem­
plated to be performed by it under the original Alreement and that shall be for the 
balance of the remaining term under the original Aireement before sMna effect to such 
cancellation, termination, or rejection and shall contain the same conditions, aJl'eements, 
terms, provisions, and limitations as the original Aareement (except for any requirements 
that have been fulfilled by Buyer prior to such cancellation, termination, or rejection). 

9. In the event that the Facility Lenden or their desipee or assignee, or any 
purchaser. transferee, grantee or assignee of the interesu of the Facility Lenden or their 
designee or assignee in the Facility shall assume or be liable under the Aireement or any 

/ replacement agreement under paragraph 8 hereof, 	liability in respect of any and all 
obligations of any such party under the Aireement or any replacement aJl'eement under 
paragraph 8 hereof shall be limited solely to such pany's interest in the Facility following 
the assumption of liability under the Agreement or any replacement agreement under 
paragraph 8 hereof (and any officer. director. employee, shareholder. panner. or agent 
thereof shall have no liability with respect thereto). 

10. Except as expressly permitted by the Aareement. SeDer will nat be released 
from any of its obligations under the Aireement pW'l11ll1t to a.ny assignment or transfer 
(including by reason of a mefler. consolidation. sale of subitultially all of its assets or 
otherwise), and shall not delegate any of its obligations under the Aireement unless the 
Facility Lenden shaD have previously consented in writinl to such release or delegation, 
as the case ma.. be. 

lL AD•payments to be mlde by Seller to Buyer (if any) under the Agreement 
shall b~ made in lawful money of the Unhed States of America in immediately available 

I funds, directJy to the Facility Lenden in such manner u the Facility Lenders may from 
time to time requcst. 
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FIRST AMENDMENT TO 


AMENDED AND RESTATED 

BASE GAS SALES AGREEMENT 


This FIRST AMENDMENT TO AMENDED AND RESTATED BASE GAS 
SALES AGREEMENT (this "Amendment") is made and entered into as of December 1, 
1992, by and between ENRON POWER SERVICES, INC., a Delaware corporation 
("Seller"), and SITHE/INDEPENDENCE POWER PARTNERS, LP., a Delaware limited 
pannership ("Buyer"). . 

RECITAlS 

Buyer and Seller are parties to an Amended and Restated Base Gas Sales 
Agreement dated as of October 26, 1992 (the "Agreement") and now wish to amend 
cenain prOvisions therein'to reflect their original intent. 

NOW, TI-lEREFORE, for and in consideration of the premises, the covenants set 
forth herein, and the benefits to be derived therefrom, the parties hereto agree as follows: 

1. Section 4.5 of the Agreement is amended by adding, after the words "other 
than" at the beginning of the first phrase in parentheses in the second sentence thereof, 
the phrase "energy pursuant to the Niagara Mohawk Contract and energy or capacity". 

2. Section 4.6( c) of the Agreement is amended by adding at the end thereof 
the following: 

As consideration for, and as an inducement to, Seller's having entered into, 
and having arranged for Parent to enter into, those certain Performance 
Agreements on Financial Assurances, each dated November 6, 1992, and 
having arranged for Parent to enter into the related Guarantees, Buyer shall 
reimburse Seller and Parent, on or before the 15th day following notice from 
Seller or Parent to Buyer demanding such payment, specifying the amount 
thereof, and setting forth the factual basis for the demand, for all amounts 
payable to TCPL under such Guarantees, to the extent that both 
(i) pursuant to Section 5(b) of the applicable Performance ~eem'fn.t on 
Financial Assurances, Buyer (x) indicates to TCPL that the default (as 
provided in such Section S(b» is a direct or indirect result of an occurrence 
of the circumstances descnbed in Section Sea) of that agreement or (y) fails 
to deliver the Shipper's Response in a timely manner; and (ii) the default 
was, in fact, not a direct or indirect result of the occurrence of the 
circumstances descnbed in such Section Sea). 
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3. Section 8.1(f) of the Agreement is amended by &ddins. after U1e words 
"under this Aareement." mc phrase ", the documents evidenciog the secwity interest 
described in Section 6.1(1),". 

4. The Aarccmcnt, III amcnded by th.is Amendment, is ratified I:ld confirmed 
by Sellcr and Buyer. 

S. This Amendment may be aecutcd in multiple COUDtefPU1it eaeb of which 
may be siiDed by fewer than all panics heretO, bu~ an of wbleb .baD be cxmsidcred ODC 

imtnmlent far all purposes.. Tb1s Amendment was nesot1at&d aDd prcparecl by both 
partics hereto with advice of counsel to the c:xtent deemed DCcelSUY by each p&ny. was 
not prcparcd by any pany to the c:xclus.iOA of tile alber, and accordinsJy, mould Dot be 
construed ap.blst either party by reason of its prepuatioa. 

IN W1lNESS WHEREOF, thc parties hereto ha\IC c:x:.ecuted this Amendment as 
of December It 1992. 

ENRON POWER SERVIa:s. INC. V 

By: :.::">--~:mv i£Name. &U A, E 
Title: VICE PRESIOENT 

SITHElINDEPENDENCE PO\VER 
PARTNERS, U. 

By: 	 SithelIDdepe~ I.rx:.. 
ita GeDCral Parmer 

•• TOTj:;L p,:..:;c: ..... •• 



EXHIBIT 10.7.3 



GUAR.AN1'Y AGREE.MENT 

This Base Guaranty Agreement (this "Gu.a14nt}'''), dated as of Dec:mber 1. 1992, 
is made and entered. into by WOn Corp.• a Delaware corporation ("Enroll''), to and for 
the benefit of SithelIndependenc:c Power Partners, 1..P., a Delaware limited. pa.nnership 
(''Buyer'). and its successors and permitted. asaips. 

WITNESSETH: 
. . 

\VHER..EAS, Buyer and EmcD Power Services, Inc., a Delaware corporation 
. ("POWIII' SlI'Vicu"), hone Clltc:rc:d mca an Amended and R.estated Base au Sales 

Aircement dated as or October 26, 1992, a copy of which is attached hereto as Exhibit A 
(such Gas Sales Aireement, as the same may from lime to time be' rnodifiecS, l:I.mended, 
or supplemented by the parties thereto, referred to herein as the uGQS Sales AgrtUMrrJ''); 

W'HER.EAS, Buyer in its sole discretion may cancel the Gu Sales Agreement by 
notice to Power Services If. amon, other thinas, at the Flnandal COIing (as defined in the 
Gas Sales Agreement), £mon hIu not duly executed and delivered this Guaranry; 

W'HER.EASt Power Services is an indirect, wbolly owned subsidiazy of Enron. and 
EDren will derive substantial benefit from the performance by Buyer of iu obligations 
'Lmder the Gas Sales Agreement; and 

WHEREAS, Enron is willlng to enter into this Owuanty: 

NOW, 'THEREFORE. in cons.iderati011 of the foregoing premises and the 
represe:ctations, warranties, covenanu, and Igreements contained herem, and. fer other 
good and valuable consideration, the receipt and adequacy of which arc hereby 
ac.k:nowledged, and mtcndq to be 1ep.1ly boWld, Enron hereby covenants and agrees IS 

follows: 

1. GutJrrmty. SubjeC! to the terms hereot Enron hereby irrevocably, absolutely, 
and unconditionally JWU'1Ultees to Buyer and its luccesson and pen:nitted. assigns the cue, 
pUDC:tU.al, and full payment of each and every obUptioll of Power Servic.es under the Gu 
Sales' Agreement (each such obligation bereinafter refem.cl to. individually, aJ 8 

"GlUJ1'IJJ'Ilaf1 OblipdDn" 1.11d, coUectively, as the "GUIDf1IU«d Ob/izatiOlU"') and agrees 
that, if for I.D)' reason whatsoever P~r Services. shall fan or be UDlblc duly, punctually, 
and tully to pay aD)' such Guaranteed ObU,ation. Enrcm shall forthwitb, UPOIl demand as 
prOYided in Section .. hereof, perform or pay $uch Guaranteed Oblipdo.n, or cause such 
Guaranteed ObJiptiOll to be paid, without regard to any c=n:ise or Ilonexcn;isc by Buyer, 
its successors or permitted assips of any riabt. power or prMlqe under or in respect of 
the Gas Sales AireemcDt or the Guaranteed Obliaations. This Guuanty shall be direct, 
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i.mmcdiate, and primary and shall be .. parantee of paymem and not of COllection, and 
is not concUticmed or contiJ:licnt upon any attempt to conect from power Services or upon 
any other event, c:ontmaency. or drc:umstanees whatsOever. except as expressly provided 
otherwise herein. 

2. Ob1igrzdDtu UncoN:6JJo1ul1. Eoron CQYCllInU to and agrees with Buyer and 
its successon and permitted assigns that, to the CuBesl =tenl permitted by law, iu 
obJigations under this Guaranty arc in'evoeable, absolute, and uncond.itional. shan re1Il8in 
in full force aDd effect, and ahaU not be iJDpa!te4 or affected by, or be subject to, any 
reciuction, tcrmiDaUOIl, or other impairment by set-off, deduc;tioD, counterclaim, 
recoupment, intetruptiOD, or otherwise, and Entoa. shall have no right to tenninate this 
Guaranty or to be released, relieved. or discharged, in whole or in part, from itS payment 
obligations refem:d to in this Guaranty for a.ny reason whatSoever (other than the payment 
in full of the Guaranteed Obligations), including <a) any amendment, supplement, or 
modification to, waiver of,· consent to, or departure· from. or faDure to exercise any right, 
remedy, power, or pr.r..ilese under or in respect of, the Gal Sales Aareement, the 
Guazanteed Obliaatio1U; or any other agreement or iD.IU'Ument relatina thereto, (b) any 
insolvency, bankrupu:y, reorp..'1iz.ation,disso1uticm. or liquidation at, or anY similar 
OCCWTence with respect to, or cessation of existenc:e of, or cbange 01 owr:u:rship of Power 
Services, or any rejection of In)' of the Guua.ntccd ObUptfcms in connection \Vith any 
Proceeding (as defined in Sec;tion 3 below) or 8l'l)' dlsallowancc of all or any portion of 
any claim by Buyer, its suc=ssors or permitted usiJDS in co:mection with any ProceediDa, 
(c) any lack of genuineness, leplity, validJty, resuIarit)', cnforceabmty, or 'YIlue of the: Gas 
Sales Agreement, any of the Guaranteed Obliptiom. or any other qreement or iDsuu· 
ment relating thereto, (d) the failure to c:reat=, preserve, validate, pc:rfc=.. or protect any 
security iIm:rest eramcd to, or in favor of, lay persO.l1, (e) any SUMtinrticm, modification, 
exchange, release. len1ement, or a:lmpromise of aDy,lecurity or ccUateral for or g'LIBJ'IJ1tce 
of any of the Guaranteed Obliptions, ar failure 10 appty such security or coUateraJ or 
fafiure to enforce such JUarantee, or (f) any other event or circu.mstancc whatsoc:Yer that 
might otherwise consUMe a lepl or equitable di.seharge of a surety or plrlDtor (other 
than the payment in full of the Guaranteed Obliptions), it being tbe Intent of Enron that 
its obliptions under this Guaranty shall be irrevocable, UDc:gnditiona!, and absohnc under 
lUI)' and all circumstances, except as =pressly provided herein. This Guannty and the 
obligations of Enro:o hereunder shaD c::antinue to be effective or be automaticaUy 
reinstated., as the case may be, if at any time a.ny payment by or on behalf of Power 
Services Is resc:i:nded or must otherwise be restOred by Buyer, its succes.sors or permitted 
assigm far any rcuoD, includins. but not limited to, as a result of IJl)' Proeeedini with 
respect to Power Scrrices or a:ay other person, as thouib sucb payment had not been 
made. . 

3. ~. Tbc Guaranteed Obliptions shaD Include, wi1hot.at limitation. 
interest acc:ruing as pan of the Gl.W"Illteed ObUgations by the terms thereof foDowing the 
commencement by or apinst Power Services of IllY case or proc:ecd1na UDder any Jaw 
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relating to bankrUptcy, insolvency, reorganization, w:inding-UPt liquid3.tiOtl, d!ssolu:ion, or 
composltion or adjustment of debt (hereinafter, a "Prr:j(:~ed:"g'?, wbetber or not allowed 
as a claim in atI)' such Proceeding. 

4. DemDntl. If Power Services shall fail or be unable duly, punctually, and fully 
to pay any Guaranteed Obliption, Buyer, its sUCCC$Sors or permiued assigns may at any 
time Frier to the tun payment of such Gwlranteed Obligation deliver nouce of such failure 
or inability of Power Services to pay to Enron in writing, which notice shall reasonably and 
briefly specify the nat'W"e of such failure or inabD.ity to pay. IS the cue may be and., in the 
c:ase of a faJlure Of inability to pay, the amount thereof (each such, written notic:e 
hereitlaftcr a ''.DDrumd''). :Emcn shall, upon receipt of a Demand. fonhwith pay such 
Guaranteed Obligation, or cause iuc:b Guaranteed Obligation to be paid In fulL Promptly 
on request, Enrcn shall reimburse Buyer, its successors and permitted wip for aD casu 
and expenses (inc:luding reasonable attorneys' fees) incw:red in cUorcinJ Buyer's, its 
succe.uors' or permitted assigns' riihts under this Guaranty. ' 

5. Reprt:senJJ:irlon.r tmd Wam:uuicf. Enron represents and warrants to Buyer and 
its successors an~ permitted assigns that u of the c1atc hereof: 

(a) it is acotporauon duly orpnizcd, validly existing, and in JOOd standina 
under the laws of the swc of Delaware, it has the corporate power and authority 
to execute, deliver. and carry out the terms &I1d ptoYisions of this G-uatamy, and 
it is duly qualified and in pd SWldina in the State: of Tau; 

(b) no authOrization. approval, conse.llt, or order of, or reifstranon or 
filina with, aD)' coun or other governmental body ~i jurisdiction over Enron is 
required on the pan of Earon for the execution &ad delivery of this Gua.t8Jlty; 

(e) this Guaranty has been duly executed and delivered by Emon and 
constitutes a w.Ud and lepDy binc1ici agreement of Earen emorceable apinst 
Enron in acccrdan.ce with its terms, subjec:, hOWC'Rr, CD applicable bankruptey, 
insolveney, reorpnization, moratariul:c. or simi1ar laM dectiDi credjtors' rights 
FIlerally I1'1ci except u the enforccabfiity thereaf may be limited by leneral 
J'rindJ:I1es of equity (rcprdless of wbether considered in a Proceedinl in equity Of 

at law). 

(d) the execution, deUvery. and penormancc of this Guaranty ha,,&: been 
duly a'U~0rizc4 by aD ncCoCssazy corporate action aDd do not require any other 
corporate actions or proc:.eec1ings or any stcckboldu approval or consent of any 
trustee or holder of IllY indebtedness of won; 

(e) the ezecution, delivery. and perfcrml1'1ce of this Guaranty and 
compUa.o.ce by Enron with the terms hereof (I) will Dot vialate any aovemmental 
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approval or law applicable to it or all)' of its propeny, (iI) will not violate any 
provision of its certificate of inc:orporatioll., bylaws, or other ,averning documents, 
and (iii) win not violate or constitute a aefault under any agreemeut or instrUment' 
to whidl It Is a party or by which it or any or its propmy may be bound, or result 
in the creation or imposition of any lien upon IllY of' hs propeny, which \101atioD, 
default, or lien would have a material advc:se effect on its ability to perform its 
obligations under th1s Guaranty; 

(f) except as d.isclosea in Eman'. latest Fonn 10-It and any Form 1().Q_ 
or Farm 8-Ks subsequeDtly filed with the Seauities IDd Exchange Cmnmission. 
there arc no actions. suits, fnvestiptions, or proceedings ap.imt E.nrQa by or before 
any court, arbitrator, administrative or fCgulatory Daency, or other JOYCrnmental 
authority pend.ina. or to its knowledp, threatened ap.inst or· affcctin, it, tIS 
properties. or its assets that, if adversely deu:rmincd, 'WOuld reuonably be expected 
to have I material ud adverse effect on its abiUty to perform its obligations under 
this Guaranty; an~ 

(a) it direaly or indirectly OWDI aD of the islued and cutstand.lJla sharC3 
of each c1us of capital stock of Pawer Services. 

6. .AnwzJdnrIfIfJ of GuIrtrtIrry. No term or proviJiOl1 of this G1.Ja.ranty .ball be 
amended, modified. altered, 'WIlivcd. supplcment.cd. or terminated ==pt in a writing 
siFed by won aDd Buyer or Buyer's succ:c:uon and perm.iued UIips. 

7. WGiMn. To the fuJlcst extent pen:.citted by law, and except for the Demand 
required pursuant to Section 4 hefeof, Enron hereby waives Cal alliet-o!:fs, counterclaims., 
presentments, demands for performanca, notices of nonper1orma.ace, proteSts, notice of 
BD)' of Ute matte" referred to in Section 2, noticeJ of protests. notices of dishonOf. notice 
of any waivers or irldWpnces or extensions, and Detices of ncry kind that may be 
required to be JiveD by any staNte or rule of law and notice of acceptance or this 
Guaranty; (b) diligence, preseutment, and demand of payment, filln, of claims with a coun 
in coanection with any Proceed.tn" proten, or notice with :espec:t to the Guaranteed 
Obligations &.ad aD dem&Dds wha!SOCYer; and (e) any requirement that any action or 
proceedini be broupt apjmt Power Services or arry other person, or any requirement 
that any person c:zbaust any riBht, J)O'II'Cr, or remedy or proceed apinst auy other person. 
prior to Il'lY 1di0l1 apJmt Enron 1lDCkr the terms hereof. No delay ora !he pan of Buyer. 
its successon or permitted asians in the exercise of, or faDure 10 acrcise. any niht or 
remedy shaD operate u • W'&ivet thereof, a waiver of any other ripDl or remedie.s, or a 
release al Enron fram any obllptioBS hereunder. and no siDgle or panial cxerc:ise by 
Buyer.ltllUccesSOI1 or permitted usiins of any riaht or remedy shall preclude any funher 
aercise thereof or the aucise of any other nab! or remedy. 

http:Proceed.tn
http:supplcment.cd


SITm; ~'ERGIE:S . _ WIL.BA.\"K IilJ006 

\ 

8. Wmwr of Sub~ Enron hereby agrees that it will not ~rcisc. and 
hereby irrevocably. absolutety, and \DlCODdJtiOnally ~ any tights of IUbrosatiQn, 
CODtribUtic.m, reimbursemeDt, indemnification, or Qthcr rights of payment or recovery for 
any payments made by it hereunder unt:il all Guarll1lteeO Obligations then OUtstADdh:lg have 
been .fully paid and perfcn:aed. 

9. Nodce. Arty Demand, noUce, request, instruction, correspondeI1~ or other 
document to be given hereunder (hen:in conectively called "Node,,') shaD be ill writing 
and delivered personally or mailed by certified maD, postage prepaid. and return receipt 
requested, or by telegram or tclccopier. as foDows: 

ToBuycr. 

Sfthe/Ind.cpcnd.ence Power Panners, LP. 
33.5 West First Strect 
Owceso. New York 13126 
Ancntio11! Project Ma:cascr 
Telecopy: (315) 343·5175 

wilh Q copy lfJ: 

Sithe Energies U.s.A., Inc. 
23Id Fleer 
135 East 57th Street 
New York, New York 10022 
Attn: Mr. Bruce Wrobel 
Tclecopy: (2U) 755-7211 

To Emaa: 

Enran Oup. 
1400 Smith Street 
HoustOn, Texas 77rJ1Z 
AnD: Vice President cd Secretary 
Tdecopy: (113) 853-39Z0 

Notice giYeD by pencnal deUYery or mail shall be effective upon actual receJpL Notice 
given by telepam or lClecopicr shall ~ dfc:'Cvc upon actual receipt if received durinl the 
recipient', aormal business hours, or at the beam.aml of the recipient's JlC:Zl business day 
after receipt if not reeeivcc1 durioa the recipient'S a.ormal business hours. All ~otices by 
telepam or telccopier sbaD be c:cmfirmed promptly after t:raDID'lission in writi.ng by cc:nified 
mail or personal delivery. Ally party may change any add:ess to which Notice ia to be 
givcn 1.0 it by aMq notice u provided above at sueb cban&c of acIdrc& 
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10. ~. &ron shall have no right, power, or authc:ity to delegate, 
assign, or transfer aD or any of its obU,ations hereunder. B:tyer may aws:a aU or any of 
its ripts herewsder to any assis:aee ot its riahu U!lder the GIls Sales Asrcement as 
pc:n:Ditted thereby whh the prior written COllSCDt of Enro%!, which ccnsent shall not be 
umeasooably withheJd or delayed; provided, hO'NC\'er, that Buyer may pled,e or wign its 
interest hereunder wtlhout the consent of Enrcm to the Facility Lenders (as deencd in the 
Gas Sale. Agreement) in connection 'With &IJ}' assiJDlllent of the Gas Sales Agreement 
to the Fac:Wty Lenders as contemplated by Exhibit 7.2(eXiJ to 1.he Gas SaJes Ajreement. 
In connection with any luch assipu:.aeDt to any Facility Lender (u defined iD the Gas Sales 
Agreement), Smon aareea to execute aDd dclM:r and to furnish to any such Fac:i1ity 

. Lender (Of iu alent or representative) the aarecment c:a.atemplated by Seetio.n 7.2(e) and 
the opinion of cOWlSe! contemplated by Section 7.2(J) of the Gas Sales Aareement. 

11. ~UI. THIs GUARANTY' SH.AU.. BB GOVERNED BY, AND CON­
snUJED IN ACXX)RDANCB W1lli, 1H'E LAW OF 'tHE STATE OF NEW YORE, EXaJlDINO 
CONflJCT-oF=-LAWS RtJI.l!'.S. EAai OF' ENRON AND !JtJ'!ER HEREBY Il'UtEVOCABLY 
wAIVES, 1'0 1HE PtJI.l.'EST EX'IENT PElUwO."I'TED BY LAW, ANY AND AU. lUGIn'TO 'IJUAL 
BY J'tJR.Y IN ANY t:E.G.AL PaOC2EDINQS AItlmfo our OF OR R.ELAl1NO 1'0 TH!S 
OUAR.AN'lY OR ANY OF 'lHE 01HER AOREEM'EN"B REF£lUU!D TO HEREIN OR. ANY OF 
nm "J'R.A:NSACllONS (X)H'l"I!MP1.ATSr> HEREBY OR. 1HEREIY. ThiI Gua.nmty is a con .. 
tinum, gwnm:y, sball apply to aD Guaranteed ObliptioQl whenever arisin& shall be 
bindina upon Enron and. its aucc:essors and sball iDure to the benefit of and be enforceable 
by Buyer arJd its successors and permitted wigns. This Gwnnty embodiCi the entlrc 
ag:rcemen1 of Emon and Buyer and supersedes all prior aar=ments and undentandings 
relating 10 the subject matter hereof. The headings iD this Guaranty arc for the purposes 
of reference only, and shall not affect the meanms hereof. If IDY provision of this 
Guar8l1ty shall for any rcuon be held izMJid, Wepl. or unenfora:able in any respcet, sucb 
invalidity, IDepllty. or WlemorceabDity shall Dot a.tIcct any other prtMsJ011 of this Guaranty, 
and this GualIllty sball be CODStlUed as if sudl iJrvBlid, Wegal. or Ullcniorccable provision 
had never been contained bercin, but only to the extent of its inwlidity. Dlcplity, or 
UDenforceability. TbiJ Guaranty may be executed in any number of counte:rparts, cach of 
which shaD be an or1&in&J, but all of which together shall constitute one lnsU'umenL 
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IN wrrNESS WHEREOF, Enron lw caused this Guaranty to be executed and 

delivered by its duly authorized offieer as of the day and year first ab~ Vw'litten. 

ENRON CORP. 

ACCE.P"r.ED: 


SlTHEJINOEPENDENCE POWER PARTNERS, LP. 


By: srrHEIIND:EPENDENCE, INc., 

its General Panner 

.,. 
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SECOND AMENDMENT TO 
AMENDED AND RESTATED 

" ..,.. "BASE GAS 'Si\I.;ES "AGREEMENT 

This SECOND AMENDMENT TO AMENDED AND RESTATED BASE 'GAS 
sALEs AGREE:MENT (this "Amendmentl') is made and entered into as of August -' 1993. 
by and between ENRON POWER SERVICES, INc., a Delaware corporation C'Seller,. and 
SrIHE/INDEPENDENCE POWER PARTNERS, LP., a Delaware ]irpited partnership 
("Buyer',. 

RECITALS 

Buyer and Seller are parties to an Amended and Restated Base Gas Sales Agreement 
dated as of October 26, 1992, as previously amended (the "Agreement, II with capitalized terms 
used in this Amendment and not otherwise defmed having the meanings given to them in the 
Agreement), and now wish to amend certain provisions in the Agreement. 

NOW, mEREFORE, for and in consideration ofthe premises, the covenants set forth 
herein, and the benefits to be derived therefrom, the parties ~ereto agree as follows; 

1. Section 4.6 of the Agreement is amended and restated in its entirety to read as 
follows:r '\ 

4.6 Other Charges. (a) Transportation Savings. During any Month in 
which (i) the total transportation cost (including fuel retention) that Buyer 
actually incurs for transportation of gas purchased by Buyer hereunder during 
such Month (other than for Chippawa Volumes) is less than (ii) the total trans­
portation cost that Buyer would have incurred had such gas purchased by Buyer 
hereunder during such Month (other than for Chippawa Volumes) been trans· 
ported from the Delivery Points to the Facility through the pipelines listed on 
Exhibit 4.6 at the corresponding rate (including fuel retention) for such pipe­
lines as shown on &hibit 4.6, Buyer shall pay Seller, in addition to payments 
for gas sold hereunder and other payments hereunder, an amount equal to 50% 
of the difference between the amountS in clauses (i) and (n) of this sentence. 

(b) Transportation Demand Charge. In addition to all other amounts 
due hereunder, Buyer shall pay Seller for each Month. and for each calendar -W~ 
month or portion thereof commencing with the later of (i) November<ifl,994, 
and (li) the "Date of Commencement" (as defined in the Finn Service Contract 
to be entered into as provided in the Precedent Agreement dated as of 
March 31, 1993, between TCPL, Enron Gas Marketing, Inc., and Enron Gas 
Services Corp.) and continuing through the day before the Commercial Opera­
tions Date as if it were a Month. an amount equal to $626,279 (increased as of 
each November 1 commencing November 1,1995, to an amount equal to 102% 
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of the amount in effect immediately prior to that date) as a demand charge for 

delivery of Chippawa Volumes. regardless of the actual Chippawa Volumes, if 

any. 


(c) price Risk Management Fees. In addition to all other amounts due 

hereunder, Buyer shall pay Seller for each Month commencing with the flISt 

Month to begin during 2001 and continuing for each Month thereafter through 

the Scheduling Tenn, as a price risk management fee for gas Scheduled or to 

be Scheduled hereunder, an amount equal to the lower of (i) $1,554,850 for 

any Month beginning in 2001 through 2005 and thereafter $1,911,516 and 

(n) 1/12th of the aggregate Net Cash Flow for that Month and the immediately 

preceding 5 Months (but calculated, for purposes of this Section 4.6(c) only, 

without including, in clause (y) of the definition of Net Cash Flow in Sec­

tion 4.4(b), any amounts payable on account of this Section 4.6( c». Buyer shall 

pay the amount due for any Month on or before the January 20 or the July 20 

first occurring after the end of that Month, together with interest on the 

amount due at the Interest Rate from the date on which the last Day of that 

Month commences to the date paid. If the amount so paid for a Month 

(excluding interest) is less than the amount in clause (i) above, the balance of 

the Tracking Account shall be increased as of the last Day of that Month by an 

amount equal to the amount by which the amount in clause (i) above exceeds 

the amount so paid. As consideration for, and as an inducement to, Seller's 

having entered into, and having arranged for Parent to enter into, those certain 

Performance Agreements on Financial Assurances, each dated November 6, 

1992, and having arranged for Parent to enter into the related Guarantees, 

Buyer shall reimburse Seller and Parent, on or before the lSth day following 

notice from Seller or Parent to Buyer demanding such payment, specifying the 

amount thereof, and setting forth the factual basis for the demand, for all 

amounts payable to TCPL under such Guarantees, to the extent that both 

(i) pursuant to Section 5(b) of the applicable Perfonuance Agreement on 

Financial Assurances, Buyer (x) indicates to TCPLthat the default (as provided 

in such Section S(b» is a direct or indirect result of an occurrence of the 

circumstances descnbed in Section 5( a) of that agreement or (y) fails to deliver 

the Shipper's Response in a timely manner; and (ii) the default was, in fact, not 

a direct or indirect result of the occurrence of the circumstances descnbed in 

such Section 5(a). 


(d) Foreign Currency Adjustmen.t. In addition to all other amounts 
due hereunder, Buyer shall pay Seller (or if the amount calculated is negative, ---..;;--.~ 

-§elle;.shall be credited with the absolute value of the negative amount) for each ~ 
Month (or calendar month) during the calendar years listed on Exhibit 4.6( d),-·0 
an amount equal to the product of (i) the amount set forth on Exlubit 4.6( d) 
opposite the calendar year in which that Month (or calendar month) falls. 
multiplied by (li) the remainder of (x) $0.80 minus (y) the U.S. dollar exchange-
rate equivalent on one Canadian dollar as reported in The Wall Street lournal 
(or, if no such exchange rate is identified, an index or report selected by Seller 
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in good faith with the consent of Buyer, which consent may not be withheld 
( unreasonably, as representative of such exchange rate) for the trading day 

immediately preceding the 23rd day of that Month (or calendar month). 

2. Exhibit 4.6(d) to this Amendment is added to the Agreement as Exhibit 4.6( d) 
thereto. 

3. . Each party, to induce the other pany to enter into this Amendment, represents 
and warrants to the other party that! 

(a) Authorization and 'Validity. This Amendment and the transactions con.. 
templated bereby have been duly authorized by such party; and this Amendment has 
been duly executed and delivered by such party and constitutes the legal, valid, and 
binding obligation of such party, enforceable against such party in accordance with its 
terms, subject, however, to applicable bankruptcy. insolvency, reorganization, mora­
torium, or similar laws affecting creditors' rights generally and except as the enforce· 
ability thereof may be limited by general principles of equity (regardless of whether 
considered in a proceeding in equity or at law). 

(b) No Violation. The execution and delivery of this Amendment by such 
party, and the performance by such party of the Agreement as modified by this 
Amendment, and the transactions contemplated hereby, do not and wiD not (i) violate 
or conflict with any prOvision of such party's pannership agreement, certificate of 
incorporation, or bylaws, (ii) violate or constitute a default under any agreement or 
instrument to which such party is a party or by which such party is bound. which 
violation will have a material and adverse effect on such party's ability to perform its 
obligations under this Amendment or the Agreement as modified by this Amendment, 
or (in the case of Buyer) any other agreement for the purchase of fuel to which such 
party is a party or by which it is bound, (iii) violate any existing statute or law or any 
judgment, decree, order, regulation or rule of any court or governmental authority 
applicable to such party, which violation will have a material and adverse effect on 
Buyer's ability to perform its obligations under this Amendment or the Agreement as 
modified by this Amendment, or (iv) under existing law require any consent, approval 
or authorization of, or designation, declaration or filing with, any governmental autho­
rity on the part of such party, except as such party's performance of the Agreement 
after the Commercial Operations Date may then require in the ordinary course of 
business. 

(c) Legal Proceedings. There are no judicial or administrative actions, pro­
ceedings, or to such party's best knowledge investigations (including. without limitation, 
bankruptcy, reorganization or insolvency actions, proceedings, or investigations) 
pending or, to the best of such party's knowledge, threatened that (i) challenge the 
validity of this Amendment, the Agreement as modified by this Amendment, or the 
transactions contemplated thereby, (ii) seek to restrain or prevent any action taken or 
to be taken by Buyer in connection with this Amendment or the Agreement as modi­
fied by this Amendment, or (iii) except for proceedings relating to the application for 

-3­



.: 
,, 

Government Approvals for or related to the Facility or the transactions contemplated 
hereby that have not yet been obtained, if adversely detennined, wouldibave a material 
adverse effect upon such party's abnity to perform its obligations under. this Amend­
ment or the Agreement as modified by ~ Amendment. 

4. The Agreement, as amended by this Amendment, is ratified and confinned by 
Seller and Buyer. 

S. This Amendment may be executed in multiple counterparts, each of which may 
be signed by fewer than all parties hereto, but all ofwhich shall be consider~d one instrument' 
for all purposes. This Amendment was negotiated and prepared by both parties hereto with 
advice ofcounsel to the extent deemed necessary by each party, was not prepared by any party 
to the exclusion of the other, and accordingly, should not be construed against either party by 
reason of its preparation. 

IN WITNESS WHEREOF, the parties hereto have executed this Amendment as of 
August _, 1993. 

ENRON PO~R SERVICES, INC. 

By; 	 MarrK.:P;;;rt~--:-:=:3S>-;~ 
President 

SITHE/INDEPENDENCE POWER PAR1NERS, 
L.P. 

By: 	 SithelIndependence, Inc., 
its General Partner 
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."7 •• ...;:...EXHIBIT 4.6(d) 

FOREIGN CURRENCY ADJUSTMENT AMOUNTS 

4mount for Each Month {;alenda,. Year 

755,0001995 
766.0001996 
774,0001997 


1998 
 782.000 
790,0001999 
798,0002000 
806,0002001 

2002 814,000 
822,000, . 

200311• 	

2004 830.000 
2005 838,000 
2006 846,000 
2007 854,000 
2008 863.000 
2009 872.000 
2010 881,000 

( '\ 
2011 890,000 
2012 899,000 
2013 908,000 
2014 917,000 
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TJIIl!D AMENDMENT TO 
AMENDED AND RESTATED 

BASE~ASSALESAGREEMENT 

THIS THIRD AMENDMENT TO AMENDED AND RESTATED BASE GAS 
SALES AGREE.MENT (the "Amendment") is made and entered into as of December 31, 
1993 by and between ENRON POWER SERVICES, INC., a Delaware corporation 
("Seller") and SlTHEIINDEPENDENCE POWER PARTNERS, L.P., a Delaware lirilited 
partnership ("Buyer"). 

WITNESSETH: 

WHEREAS, Seller and Buyer are parties to the Amended and Restated Base Gas 
Sales Agreement dated as of October 26, 1992, as previously amended by Amendments 
dated as of December 1, 1992 and August 26, 1993 (the "Agreement"), under which 
Seller is to sell and Buyer is to buy gas for use at the Facility (as defined in the 
Agreement); and 

WHEREAS, Seller and Buyer wish to amend the Agreement in part: 

NOW, THEREFORE, in consideration of the premises,' the covenants herem 
! ". contained and the benefits to be derived therefrom" Seller and Buyer hereby agree as 

follows: 

1. Subsection (a) of Section 4.1 of Article N of the Agreement shall be 
deleted in its entirety and substituted therefor shall be the following: 

"(a) For all Tier I gas during Period 1, the amount specified below under 
ii. 	 "Unadjusted Price (per ~tu)" for the calendar year in which the Dayan 
i which such gas is Scheduled begins: 

Calendar 
Year 
1995 
1996 
1997 
1998 
1999 
2000 

Unadjusted Price 

(per :M:MBtu) 


$2.25 

$2.47 

$2.78 

$3.05 

$3.32 

$3.52" 


2. This Amendment shall be effective as of the date first written above. 
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'. .-
represents and warrants to the other party that: 

3. uch party. to induce the other party to enter into ,this Amendment, 

(a) Authorization imii Validiry,'1.nl$'Amendment and the transactions 
contemplated hereby have been duly authorized by such party, and this 
.Amendment has been duly executed and delivered by such party and 
constitutes the legal, valid, and binding obligations of such party. 
enforceable against such party in accordance with its ,terms, subject, 
however, to applicable banlauptcy, 'insolvency, reorganization. ~oratorium, 
or similar laws affecting creditors' rights generally and except as the 
enforceability thereof may be limited by general principles of equity 
(regardless ofwhether considered in a proceeding in equity or at law). 

(b) No Violation. The execution and delivery of this Amendment by 
such party, and the perfonnance by such party of the Agreem~nt as 
modified by this Amendment, and the transactions contemplated hereby, do 
not and will not (i) violate or conflict with any provision of such party's 
partnership agreement, certificate of incorporation, or bylaws, (ll) violate or 
constitute a default under any agreement or instrument to which such party 
is a party or by which such party is boun~ which violation will have a 
material and adverse effect on such party's ability to perform its obligations 
under this Amendment or the Agreement as modified by this Amendment, 
or (in the case of Buyer) any other agreement, for the purchase of fuel to 
which such party is a party or by which it is bound, (iii) violate any existing 
statute or law or any judgment, decree, order, regulation or rule of any court 
or governmental authority applicable to such party, which violation 'Will 
have a material and adverse effect on Buyer's ability to perform its 
obligations under this Amendment or the Agreement as modified by this 
Amendment, or (iv) under existing law require any consent, approval or 
authorization of, or designation, declaration or filing with.,· any 
governmental authority on the party of such party. except as such party's 
perfonnance of the agreement after the Commercial Operations Date may 
then require in the ordinary course ofbusiness. 

(c) Legal Proceedings. There are no judicial or administrative actions, 
proceedings, or to such party's knowledge investigations (including, without 
limitation, bankruptcy. reorganization or insolvency actions, proceedings, 
or investigations) pending or, to the best of such party's lmowledge, 
threatened that (i) challenge the validity of this Amendment, the Agreement 
as modified by this Amendment, or the transactions contemplated thereby, 
(ll) seek to restrain or prevent any action taken or to be taken by Buyer in 
connection with this Amendment or the Agreement as modified by this 
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Amendment. or (iii) except for proceedings relating to the application for 
Government APProvals for or related to the Facility or the transactions 
contemplated hereby that have not yet been obtained, if adversely 
determined, would have a material adverse effect upon such party's ability 
to pe1form its obligations under this Amendment or the Agreement as 
modified by this Amendment 

4. The Agreement as amended by this Amendment, is ratified and confirmed 
by Seller and Buyer. 

5. This Amendment may be executed in multiple counterparts, each of which 
may be signed by fewer than all parties hereto, but all of which shall be considered one 
instrument for all purposes. This Amendment was negotiated and prepared by both 
parties hereto with advice of counsel to the extent deemed necessaxy by each party, was 
not prepared by any party to the exclusion of the other. and accordingly, s~ould not be 
construed against either party by reason of its preparations. 

IN WTINESS WHEREOF, the parties hereto have duly executed this amendment . 
in multiple originals as of the date first written above. 

SELLER 

ENRON POWER SERVICES, INC. 

By:~---'S\::"';::;':;' 3>=­
Mark A. Fre~ 	 ~~ '1 \ 
President 	 .j».\ ztrLU 

BUYER 

SITHElINDEPENDENCE POWER 
PARTNERS, L.P. 

By: 	 SITHEIlNDEPENDENCE, INC. 
its General Partner 
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