STATE OF NEW YORK
PUBLI C SERVI CE COVM SSI ON
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New Yor k on Decenber 15, 2004

COWM SSI ONERS PRESENT:
WlliamM Flynn, Chairman
Thomas J. Dunl eavy

Leonard A. Wi ss
Neal N. Gl vin

CASE 03-E-0188 — Proceedi ng on Mdtion of the Conmm ssion Regarding
a Retail Renewable Portfolio Standard.

ORDER AUTHORI ZI NG FAST TRACK
CERTI FI CATI ON AND PROCUREMENT

(I'ssued and Effective Decenber 16, 2004)

BY THE COWM SSI ON:

| NTRODUCTI ON
By Order issued September 24, 2004, the Public Service
Commi ssion of the State of New York (Conm ssion, PSC) adopted a

policy of increasing to at |east 25 percent the percentage of
electricity used by retail consuners in New York State that is
deri ved fromrenewabl e resources. Consistent with this policy,
t he Conmi ssion al so adopted a renewabl e portfolio standard (RPS)
program In this Oder, for the initial RPS solicitation only,
we adopt on an energency basis, pursuant to section 202(6) of
the State Adm nistrative Procedure Act (SAPA), expedited or
"fast-track"” measures for facility certification and procurenent

! Case 03-E-0188, supra, Order Regarding Retail Renewable
Portfolio Standard (issued Septenber 24, 2004) ( Septenber 24
Or der).
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solicitation to enable the RPS programto | everage the benefits
of federal tax incentives. This action will also help to
pronot e devel opnent of the renewabl e generation industry in New
York State.

BACKGROUND
I n adopting the RPS program the Comm ssion, inter

alia: established two tiers of eligible renewabl e resources
(Main Tier and Custoner-sited Tier); set annual, increnental MM
renewabl e energy targets for the years 2006-2013; required the
use of financial incentives to encourage the devel opnment and
operation of eligible renewable generation facilities; directed
t he use of a non-bypassable wires charge on certain delivery
custoners of each of the State's investor-owned utilities to

rai se the revenue necessary to support the program and adopted
a central procurenent nodel to be adm nistered by the New York
St ate Energy Research and Devel opnent Aut hority (NYSERDA) .

The Septenber 24 Order also directed Staff to devel op,
by March 31, 2005, an inplenmentation plan for PSC approval that
woul d address in nore detail the various elenments of the RPS
program These matters include, but are not limted to:
criteria and procedures to determne facility eligibility;
procurenment nodels that may be used by the central procurer for
Main Tier and Customer-sited Tier resources; a process to
determne the future eligibility of technol ogies not currently
eligible for participation in the RPS; criteria for determning
financial eligibility of existing hydroelectric facilities of
five nmegawatts or |ess, existing direct combustion bionass
facilities, and existing wind facilities not currently eligible
to participate in the RPS; design of an on-going nonitoring and
eval uati on program potential nodifications to the Environnental

Di scl osure Programto acconmpdate the RPS; a mechanismto ensure
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the allocation and di scl osure of renewable power related to the
RPS surcharge to the retail custoners paying the RPS surcharge;
the process and issues appropriate for the 2009 review of the
RPS; and, projected adm nistrative costs.

Notice of proposals pertinent to the ful
i npl ementation plan was published in the State Regi ster on
Noverber 10, 2004. At the tine of the issuance of the
Septenber 24 Order, we anticipated that NYSERDA' s initia

procurenent solicitation for the 2006 program year woul d occur

in the sumer of 2005, which would allow us the first quarter of
2005 to assess the various proposals carefully before approving
the full inplementation plan. This general approach continues
to remain reasonable, and we intend to consider and approve the
full inplenentation plan before the end of March 2005.

The recent enactnent of federal |aw, however, requires
that sone elenents of the inplenmentation plan, nanmely, facility
certification and procurenent solicitation, be decided, at |east
for the initial procurenent, on an expedited basis to take
advant age of this opportunity to save New York ratepayers tens
of mllions of dollars. In particular, this O der addresses
facility certification processes and procurenent nodels for Min
Tier resources that are nost suitabl e under the specific market
conditions resulting fromthe one-year extension of the federal
Renewabl e El ectricity Production Credit (also known as the
Production Tax Credit or PTC).?2

For projects that qualify, the PTC provides a ten-year
stream of tax credits estinmated at approximately 1.8¢/ kW for

wind and cl osed-1 oop bi omass® and a five-year stream of tax

2 108 P.L. 357, 118 Stat. 1418, H.R 4520, 108" Cong. (2004).

3 Cosed-1oop biomass is any organic material froma plant is

grown exclusively as fuel to produce electricity.
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credits estimated at approxi mately 0.9¢/kwh for open-Ioop

bi omass,? landfill gas, solar and sone other technol ogi es.
Several RPS-eligible resources (such as w nd, cl osed-and-open-

| ooped bi omass, solar energy, and landfill gas) are eligible PTC
resour ces.

Cost mnimzation is a primary RPS inpl ementation
objective. The current availability of the PTC offers an
opportunity to further this objective through the |everagi ng of
the PTC value to the benefit of New York ratepayers. The val ue
of PTC | everagi ng can be substantial. For exanple, if
approximately 80 percent of the 2006 RPS negawatt hour (M)
target were to be procured from PTC-eligible facilities, the net
present value of the PTC could be as high as $97 million
(assunming a 10% di scount rate).

The PTCis currently scheduled to expire on
Decenber 31, 2005; that is, a project nmust be placed in service
by this date to qualify for this federal tax credit.®> The
[imted one-year extension of the PTC creates the risk of a |ost
opportunity to reduce substantially the cost of the RPS to New
York's ratepayers.® Therefore, we are establishing, for the
programs initial solicitation only, expedited or fast-track

4 Open-1oop biomass is any organic material, other than cl osed-

| oop bi omass, that can be used in the production of
el ectricity.

® \Wile Congress has extended the PTC in the past, Congress

has also allowed it to | apse and then reauthorized it at a
| ater date.

® In the RPS Cost Analysis (Appendix D to the Septenber 24
Order), the PTC was assuned to be available for the duration
of the RPS and its value was estimated to be significant.
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facility certification and procurenment solicitation processes to
al l ow execution of contracts with sufficient lead-tinme to
capture the benefit of substantial PTC | everage for New York
rat epayers. W are also authorizing new Main Tier facilities
usi ng resources such as hydro that are not eligible for the PTC
to participate in the initial solicitation, provided that they
are operational no | ater than Decenber 31, 2005 in order to
recei ve RPS support.

Notice of this proposed action was published in the
State Register on Novenber 10, 2004. The notice explained that
comments were requested as soon as possi bl e because the

Comm ssi on was considering i medi at e adopti on of the proposal on
an energency basis pursuant to 8202(6) of the State

Adm ni strative Procedure Act (SAPA). To date, comments have
been received fromthe |Independent Power Producers of New York
Inc. (IPPNY); the Anerican Wnd Energy Association (AWEA); Nobl e
Envi ronnental Power, LLC (Noble); Flat Rock W ndpower LLC (Fl at
Rock); the Joint Uilities;” Airtricity, Inc. (Airtricity); and
Mul tiple Intervenors (M). SAPA provides an opportunity for
public comrent subsequent to adoption of an energency neasure
and prior to its permanent adoption (SAPA 8202(6)(b)).

ACTI ON PROPCSED | N NOTI CE
Facility Certification

As a part of the design of the on-going, |ong-termRPS
program the Comm ssion nmay consider, in a subsequent order

addressing the inplenmentation plan discussed above, whether we

" Central Hudson Gas & Electric Corporation, Consolidated Edi son
Conpany of New York, Inc., New York State Electric & Gas
Cor poration, Ni agara Mhawk Power Corporation, O ange and
Rockl and Utilities, Inc., and Rochester Gas and El ectric
Cor poration conprise the Joint Uilities.
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shoul d i npose a requirenment that all potential renewabl e energy
projects obtain provisional or operational certification by
NYSERDA as a pre-condition for participating in an authorized
central procurenment solicitation (projects that are not so
certified would not be eligible to participate).® Under this
approach, provisional certification would be necessary for
facilities that are not yet constructed. Operational
certification would be required for facilities that are
constructed and operating at the time of the procurenent and for
provisionally certified facilities prior to RPS paynents.

To take advantage of the market conditions resulting
fromthe PTC, however, the notice proposed that NYSERDA use a
stream ined certification procedure, whereby a generation
provider would self-certify eligibility based on the criteria
set forth in the Septenber 24 Order. Operational certification
upon conmerci al operation (renewed periodically, perhaps once
every two years, to ensure that a facility continues to neet RPS
eligibility requirenments) would be required before incentives
are paid. In addition, the notice sought conment on whether we
shoul d allow new Main Tier RPS facilities to participate even if
they are not eligible for PTC credits.

The notice proposed assigning to NYSERDA t he task of
devel opi ng the appropriate fornms and procedures for self-

certification, with NYSERDA naking initial determ nations of

8 Aternatively, some states use an optional “advisory ruling”

process in advance of solicitations, which allows devel opers
whose projects are still in the devel opnent stage to assess
the likelihood and conditions under which the project would
qualify for RPS support. Oher states require provisional
certification only for a project that has been sel ected or
that is a finalist for selection.
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eligibility.® Under this nodel, the Commission woul d hear any
appeal s of NYSERDA s deci si ons.
Procurenent Mbdel s

Cbj ecti ves

The notice sought coments on the foll ow ng objectives
pertinent to the design of any RPS procurenent mnethod:

M nimze cost to end use custoners;

Contract with projects that have good probability of
becom ng operational;

Support project financing;

Maxi m ze | everage of the program by considering other
factors such as the Federal PTC,

Achi eve RPS quantity objectives;

Mnimze interference with conpetitive whol esal e
mar ket s;

Capt ure econom ¢ devel opnent opportunities;

Encour age vi abl e conpetitive renewabl e energy and
green power narkets;

Create a base of infornmation and experience to
facilitate transition to nore market based procurenent
approaches; and

Create a foundation for future flexibility and process
evol uti on.

Met hods
The notice proposed aut horizing NYSERDA to use its

di scretion in choosing anong the followi ng three options as the

nost advant ageous expedited procurenent process:

® |n addition, the forms woul d advi se generation providers that

they would be able to identify information that they believe
shoul d be treated confidentially during provisiona
certification pursuant to New York Public Oficers Law § 87(2)
(d), 21 NYCRR Part 501, and 16 NYCRR Part 6.
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1. Auction fornmat;

2. Request for Proposals (RFP); and

3. Standard offer.
The notice sought comrents on not prescribing a specific nmethod
so as to allow NYSERDA the ability to adapt its procurenent
solicitation to changi ng market conditions. The notice provided
descriptions of each of the three proposed procurenent
appr oaches:

1. Aucti ons
Auctions work well in circunstances in which the good
or service is sufficiently defined such that the wi nner can be
determ ned solely by its price and not by other factors such as
quality or dependability. In certain markets, for exanple,
energy is transacted on the basis of hourly (or other) auctions.
In addition, provider of |ast resort (POLR) service may be
acquired through auctions that are held periodically, as may be
required (e.g., New Jersey Basic Ceneration Service). |In both
i nstances, the auction procurenment targets are fixed; delivery
is not in question once the bidders qualify (they are |licensed
and creditworthy); the contracts are standard; and, the w nning
bi ds are unanbi guous. Mreover, unless the bidder has viol ated
sonme pertinent rule (such as bid collusion), the winners are
appropriately paid for what they deliver.
Auctions can be structured such that the w nning

bi dders can be paid the sanme price — known as a clearing or
uniformprice — or paid what they bid. The choi ce may depend
upon the specific details of the auction and the type of auction
utilized; conversely, the choice may al so influence the
sel ection of a specific auction nodel. Ascending-bid auctions,
descendi ng-bid auctions, and nultiple unit auctions are three
such nodel s.
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Factors to consider in assessing the potentia
ef fectiveness of an auction approach in a particular environnment

i ncl ude:

Are there sufficient nunbers of bidders to nmake the
auction conpetitive?

Are the commodities offered by bidders equally val ued
by the central procurer?

|s there potential for one or a few bidders to
dom nate the auction?

| s there opportunity for collusion anong the bidders?

Are there barriers to entry in the auction?

2. Request for Proposals (RFP)

The RFP approach seens to be well suited to situations
where nultiple objectives are to be considered and wei ghed.

This is typically the case where factors other than price are
crucial, where the coomodity is not uniform where there is
devel opnent or quantity risk, where there is flexibility on the
anount to be procured, and/or where sone negotiation with the
hi ghest -ranki ng bidder is contenplated. Note that “pay-as-bid”
is typically a conmponent of the RFP approach.

RFPs are al so adaptable to situations where there is
substantial variability in the projects offered. For exanple,
when different terns and conditions are in order, |ocation-based
effects are relevant, operating characteristics for conpeting
technologies are quite different, project and technol ogy risks
are uni que, and devel oper experience is inmportant, the RFP
approach may be the nost applicable/effective.

In the energy business, RFPs have been w dely used by
utilities that have sought power froma m x of resources, or
fromresources with different fuels or pricing structures (so as
to create a hedged portfolio, for instance), or with respect to

contracting wth independent power producers (including Public
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Uilities Regulatory Policies Act of 1978 (PURPA) Qualifying
Facilities) for power fromfacilities that were, at the tine,
not yet in service. RFPs were also used extensively in the

di vesture of generating assets during the inplenentation of
restructuring. 1In general, those transactions that are | onger
termor nore conplex are | ess anenable to a pure price auction
and nore anenable to RFP or conpetitive negotiation formats.

Factors to evaluate in this regard include:

The extent to which non-price considerations are to be
explicit criteria in evaluating proposals (including,
but not limted to, project type, resource diversity,

| ocational diversity.);

The extent to which alternative or non-standard
contract terns and conditions are to be consi dered;

The extent to which project specific due diligence
will be required as part of the bid evaluation to
obtai n assurance on project viability; and

The frequency with which solicitations are expected to
occur .

3. Standard O fers
A standard of fer approach provides eligible

participants the opportunity to take a contract at a pre-
specified price, quantity and duration. Consistent with that
year's procurenment needs, projects neeting established threshold
requi rements would be eligible to obtain the stated price, terns
and conditions. |In essence, the standard offer approach is a
sinple auction format, wth the clearing price admnistratively
set in advance.

The advantage of a standard offer is that it is
sinpler to adm nister and less risky for the project applicant
than auctions or RFP formats. Establishing a standard set of
ternms and conditions that is suitable for nost participants and

establishing a basis for adm nistratively setting the price
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| evel are anong the chall enges posed by the standard offer
format.

Standard offers have been used in a nunber of
contexts. In the power industry, standard offer contracts have
been used historically for small qualifying facility contracts
under PURPA. A standard offer is also anal ogous to any nunber
of coupon or rebate prograns, with a fixed price or rebate
offered to a | arge nunber of buyers.

Pri cing

Regardl ess of the procurenent option chosen, we
aut hori zed NYSERDA in the Septenber 24 Order to provide a
financial incentive to renewable generation providers in the
formof a prem um paynent based on energy provided on the
condition that, in exchange for this paynment, NYSERDA woul d
obtain control of the associated renewabl e energy attributes and
t he generation provider would be precluded fromselling the
attributes associated with that energy. Such a structure (or
sone simlar form is intended to ensure that New York State
rat epayers obtain an identifiable result fromthe RPS surcharge

on their electric bills.

PARTI ES' COWMENTS

| PPNY

Focusing primarily on pricing issues, |IPPNY urges the
Comm ssion not to authorize the Contract for Differences (CFD)
approach.® It argues that the CFD approach ignores the basic
tenet of the New York nmarket design that val ues energy when and

where it is needed nost. |PPNY explains that renewable

10 Al though there are variations, a sinple CFD in this context
woul d i nvol ve NYSERDA paying the difference between the spot
mar ket price obtained by a generation provider and an agreed-
upon price between the generation provider and NYSERDA.
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resources that have their generation determ ned by natura
forces, such as wi nd, would have no economc interest in
foll owi ng market price signals because these generators would
receive their full paynment regardl ess of the | evel of the narket
clearing price. 1In addition, with the CFD approach, generators
woul d have no incentive to schedul e mai ntenance of their
facilities at times that maxim ze the underlying val ue of energy
to the State. |IPPNY also clains that the inpacts on system
operational dispatch would be significant. It further asserts
that use of the CFD approach would harmthe efficiency and
conpetitiveness of the electricity markets because it could | ead
t o unecononi cal decisions with respect to selection of renewable
resources, thereby pronoting the construction and operation of
unnecessarily costly renewabl e resources.

| PPNY acknowl edges that it may be possible to use a
nore conplicated variation of the CFD approach by attenpting to
deternmine the premiuns that are inplicit in each of the tota
price bids and to rank the bids based upon mnimzing the
premum It notes that this would require NYSERDA to estinate
future whol esal e market revenues that would apply to each bi dder
for the duration of its contract. It perceives a problemwth
this because NYSERDA, in addition to estimating whol esal e energy
costs in general, would also have to estinmte the anmount of
energy each biddi ng renewabl e resource woul d deliver at
different tines of the year and at different tines of the day as
wel |l as the value of the energy at the tines the resources are
delivering the energy. NYSERDA woul d be required, noreover, to
estimate the amobunt of installed capacity that each renewabl e
resource would provide and the value of that capacity.

| PPNY war ns that havi ng NYSERDA nake these estimates
with the CFD approach becones even nore conplicated and prone to

error in the case of out-of-state renewabl e resources.
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According to I PPNY, since out-of-state resources can sell their
energy in their hone states or provinces at the tine it is
produced and have the bal ance of the cal endar nonth to deliver
an equi val ent anmount of energy to New York, inplenenting the CFD
approach wll require defining the energy value that woul d be
deducted to determ ne the “difference” that would be paid by
NYSERDA. In the case of inports, |IPPNY states, it would be
difficult to define the difference because the delivery period
woul d be i ndependent of the tine at which the energy is
generated. In addition, it would also be difficult to determ ne
the “difference” associated with inports because the NYI SO does
not estimate a price for the resources’ |ocation.

In contrast to the CFD approach, which I PPNY states
woul d require NYSERDA to take all the risk for forecasting
errors and would reward i nefficiency, |IPPNY prefers a fixed
pri ce approach because it results in awards to the nost
ef ficient devel opers and ensures that resources are sited in the
best |ocations. According to |IPPNY, NYSERDA has the expertise
in place to evaluate fixed price bids. The fixed price approach
woul d sel ect suppliers with the | owest bids, ensuring that
bi dders take the risk for any errors or m srepresentations of
their projects and that all bidders are evaluated on a fair and
conpetitive basis.

| PPNY al so argues that a Comm ssion del egation of the
bi d eval uati on process to NYSERDA, w thout clear guidance from
the Conm ssion to informthe eval uati on process, would anmount to
an i nproper del egation of the Commi ssion’s jurisdiction to
review and approve the rates and charges to the State’s retai
el ectric ratepayers. It asserts that, in contrast to the system
benefits charge (SBC) eval uation process, the Comm ssion appears
to be contenpl ati ng an open-ended process that would all ow

NYSERDA t oo rmuch di scretion in nmaki ng decisions that nmay have an
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i npact on retail rates. This situation becones especially
acute, it states, if NYSERDA were to use the CFD approach.
AVEA

AVWEA agrees that the Comm ssion should nove quickly to
t ake advantage of the extension of the PTC. It urges the
Commission to allowall RPS-eligible resources to bid in this
fast -track procurenent process regardl ess of whether or not they
are eligible for the PTC. AWEA explains that signing up
resources as early as possible, not only for this initial
procurenent solicitation but for subsequent procurenent
solicitations as well, would help ensure success of the RPS
program because devel opers need a significant amount of tine to
bring a project to operation.

AWEA advi ses that only projects that can reasonably be
expected to enter operation on schedul e should be awarded
contracts. It states that self-certification and provisional
certification are acceptable for the expedited procurenent. It
requests that the Comm ssion and NYSERDA shoul d prepare a |i st
of certification requirenents to be used as gui dance for self-
certification. As exanples of such criteria, AWEA nentions
requiring approval of the project’s System Reliability Inpact
Study fromthe New York |Independent System Operator, Inc.

(NYI SO and possession of permts and approvals (environnental
and | ocal) or expectation of issuance by a specific date.

AVEA al so urges the Conmi ssion to direct NYSERDA to
i npose a bid fee or bond requirenment (perhaps on a MV or
expected MM basis) on projects participating in procurenents.
It explains that the requirenent to post security, which can be
forfeited or used to pay damages as described in contract
| anguage, woul d help ensure that only projects with every
expectati on of successful devel opnent and operation would bid

into the process. A portion of this security, it suggests,
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should be forfeited in the event certain mlestones, such as
obtai ning permts and approvals, are not net.

Regardi ng the procurenent nethod, AWEA suggests that
each of the proposed nethods (auction, RFP, and standard offer)
have both benefits and detrinents. It asserts that a well -
desi gned aucti on would provide the nost sufficient and
transparent approach, but that given the tinme constraints there
may be inpedinents to using an auction for the expedited
solicitation,

Regardi ng pricing options, AWEA notes that contracts
can be awarded with paynents nade on an as-bid basis at nmarket-
clearing prices, or using a CFD where the prem um paid by
NYSERDA woul d fl uctuate dependi ng upon energy prices (and a CFD
can, in turn, be awarded on an as-bid or narket-clearing basis).
It suggests that the option chosen would have a direct influence
on the market behavior of bidders and on the cost of the
program For exanple, according to AWEA, the use of CFD neans
bi ds are based on the total price needed by the project, and the
prem uns paid represent the difference between the total price
and the price of the energy sold. AWEA asserts that this
approach approxi mates nost closely the standard power purchase
agreenments used widely in the wind industry. It notes that
contracts based on the total price (for energy and environnental
attri butes) have less risk for devel opers, which nmakes project
financing |l ess costly, resulting in ower price bids and a | ower
cost RPS program In addition, AWEA states that while paynents
on an as-bid basis are generally used for RFP's, the energy
mar ket uses market-clearing prices, and this approach should be
consi der ed.

Nobl e
Nobl e agrees that the Conmm ssion should adopt, on an

expedi ted basis, measures that woul d take advantage of the PTC
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extension. It argues that, to satisfy the goal of obtaining
renewabl e energy quickly, all RPS-eligible facilities should be
able to participate, even though they nay not be eligible for
the PTC. To avoid the awardi ng of contracts to projects that
are unlikely to becone operational by the end of 2005, Noble
argues that bidders should be required to submt information
denonstrating their likelihood of being permtted, financed,
constructed, and in commercial operation before the end of 2005.
It proposes a requirenment that bidders be required to provide a
“substantial” fee ranging between $25, 000 and $50, 000, which
woul d be refunded to non-w nni ng bidders. Noble al so suggests
that the Comm ssion require bidders to denonstrate financial
resources sufficient to conplete devel opnent and construction of
the project and the successful bidders to neet certain
mlestones in order to keep the projects on track for the PTC
deadl i ne.

Regar di ng procurenent nodels, Noble explains that,
because of the tight tinmefrane, the standard offer approach may
be nost suitable for this initial solicitation. It states that
inthis initial solicitation, where an expiring tax credit is
the major reason for a speedy process, a standard offer is
likely to yield the easiest and qui ckest eval uation process. 1In
contrast, according to Noble, evaluation of varying responses to
an RFP woul d take far nore tine to anal yze.

Fl at Rock

Fl at Rock supports the use of an expedited procurenent
process, with contracts awarded within the first four weeks of
2005. It believes that this approach would reduce the cost of
the RPS program facilitate achieving the RPS goals for 2006 and
beyond, and accel erate econoni c benefits fromthe RPS to | ocal
comrunities. It warns, however, that the procurenent process

nmust be carefully designed so that only credible facilities
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participate, the contract terns provide a basis for financing,
and protections are included so that overly high prices are not
paid. To achieve these ends, Flat Rock urges that the

Commi ssion require a letter of credit or bond requirenent on
projects participating in the procurenent process. It suggests
a bond requirenent of $2,500 per negawatt of installed capacity,
which, it states, is the same bondi ng anount inposed by the
Pennsyl vani a Sust ai nabl e Devel opnment Fund in an Cctober 10, 2002
wi nd energy solicitation, as appropriate for this program as
well. According to Flat Rock, this | evel would be high enough
so as to discourage bids fromdevel opers that are not likely to
proceed with devel opnent in 2005, but not so high as to

di scourage bids fromcredi bl e devel opers that nmay not be as
highly capitalized as other partici pants.

Fl at Rock supports all three of the procurenent
options discussed in the notice as |long as the procurenent
process can be initiated in 2004 and conclude with signed
contracts no later than January 31, 2005. Flat Rock recognizes
that the initial solicitation mght include nmethods and
processes that differ in later solicitations, but it argues that
it iscritical that the initial step should develop credibility
with the public, the industry, and participants. It explains
that, if a standard offer is the chosen procurenent nethod, the
price shoul d be based on the recomrendati on of experts who
shoul d take into account the recent increases in the cost of
wi nd power and green attributes values in other areas. It
asserts that, if the auction option is chosen, transparent
conpetition anmong a sufficient nunber of multiple bidders would
probably suffice. Finally, if an RFP format is the procurenent
mechani sm Fl at Rock recommends that acceptance of qualified
proposal s shoul d be based on as few and as transparent criteria

as possible (preferably, price alone).
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Fl at Rock al so stresses the inportance of the
procurenment contract, explaining that, unless the contract can
be used as a basis for financing, it is doubtful that any
project would bid. It suggests vetting the proposed contract
with the industry by placing the proposed draft contract on
NYSERDA's Wb site with an invitation to comment. It also notes
that the contract and biddi ng process should be as sinple and
transparent as possible.

Based on its anal ysis and experience, Flat Rock
suggests various terns that should be included in the
procurenent contract. In addition to the bond paraneters
nmenti oned above, it suggests that: the bond should provide that
a facility installing fewer negawatts than proposed in its bid
woul d constitute a call on the bond; the contract term nust be
for a mnimumof ten years because, inits view, this is the
period necessary for project financing; to ensure sinplicity and
uniformty of bids, all devel opers should be asked to present a
price for the same term for the purposes of sinplicity, each
proj ect should provide only one bid; and, the contract should
al so make clear that after expiration of the contract period the
facility would be free to sell its energy and attributes to
ot her parties.

Regardi ng price, Flat Rock urges that projects should
be bid and sel ected based on a flat rate. It notes that while
future procurenents may explore the benefits of bids containing
fixed or variable escalating or declining rates, for the initial
procurement, flat rate bids would probably be the nost
transparent and easiest to evaluate. Flat Rock further explains
that a developer’s bid should be for a set dollar anmobunt per MM
for an estimted nunber of MMs per year or fraction thereof, if
only a portion of the facility’s output is bid into the RPS

procurenent. It states that there should be no penalty if the
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facility does not neet this estinmated annual energy production
and that the contract should al so provi de assurance that NYSERDA
wi Il purchase the rights to renewable attributes related to
energy in excess of that estinate.

According to Flat Rock, this assurance is cruci al
because, due to the way the RPS is designed, there is no market
for renewabl e energy credits to use to adjust to a specifically
defined contract amount. That is, the project cannot buy
renewabl e energy credits (RECs) in order to keep its comm t nment
t o NYSERDA when the project itself under produces and/or sel
RECs from overproduction to other purchasers. |t argues,
therefore, that the contract should be defined in ternms of a
goal and NYSERDA should conmt to purchase the project output
whet her this is over or under the goal.

Fl at Rock further urges that NYSERDA s credit rating
shoul d be Baa3 (Mody's) or BBB -(Standard & Poors) or higher
and that if NYSERDA s credit rating falls bel ow the standard,
the contract should require NYSERDA to post an additional two
years of revenue as security of the contract. Flat Rock al so
states that the contract should provide that it is assignable by
either party upon witten consent of the other party and consent
will not be unreasonably withheld. It also states that the
contract must provide that the devel oper may grant a security
interest in the contract w thout approval of NYSERDA. This,
Flat Rock clainms, is a critical provision for obtaining project
financi ng based on the contract.

Joint Uilities

The Joint Uilities support efforts to nove forward
expeditiously but warn that a potential for unintended or
undesi rabl e consequences nay arise if the process i s not
appropriately designed or inplemented. The Joint Utilities urge

adoption of a process that can be used both in the initial
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solicitation and in future solicitations so that potenti al

bi dders will gain information that can be used in shaping their
participation in the RPS program The Conm ssion should al so
make it as clear as possible, the Joint Utilities further
advise, that the solicitation nethod adopted for the initial
procurenment will not set a precedent for the future. Regarding
procurenent nethods, the Joint Utilities believe that the
descendi ng cl ock auction approach results in nore cost efficient
prices than any ot her approach.

Airtricity

Airtricity supports establishing an expedited
procurenent process to capture the potential financia
advant ages of the PTC. Airtricity believes that both the
standard of fer approach and the auction approach are superior to
the RFP approach. It recognizes, however, that due to the tine
constraints invol ved here, the Conm ssion may choose the RFP
approach. Airtricity states that, based upon its experience, it
is concerned that successful bidders may not actually construct
their projects because, in an effort to be selected, they nay
bid too low to be financially viable.

To address this issue, Airtricity suggests that the
following itens be required in any bid subm ssion by a w nd
developer: (1) a mninmumof 12 nonths of wi nd data reviewed by
an i ndependent expert; (2) a denonstration that the devel oper
has actual control of the |and on which the project is proposed
to be sited; and (3) a conpleted initial grid interconnection
study. It argues that these requirenents are not overly
burdensone, but will w nnow out the potential bidders who are
unlikely to be in a position to take advantage of the PTC by
becom ng commercially operational by Decenber 31, 2005.

To hel p obtain financing, Airtricity believes that the

Commi ssi on shoul d establish a floor price for RPS paynents under
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t he expedited procurenent process of four to five cents per
kilowatt hour. It asserts that a reasonable floor price would
decrease fiscal uncertainty and facilitate participation by nore
renewabl e devel opers. It maintains that nore renewabl e

devel opers woul d partici pate because a floor price would reduce
the probability that a few | arge devel opers with access to
substantial capital resources would control the market. A floor
price would al so discourage unrealistically [ow bids that could
undermi ne the devel opnment of a robust |ong-term sustainable RPS
mar ket in New York. Finally, Airtricity notes that the RPS
paynents nust renmain available for a reasonabl e period of tine,

which it believes would require a m ninumcontract period of 12

years.
M

M recomends use of the RFP approach and a cost-based
pricing methodol ogy for the initial procurenent. It explains

that, because the RPS is a subsidized program paid for by
rat epayers, each subsidy should be limted to the m ni num anount
necessary for a particular project to be built. According to
M, NYSERDA should issue an RFP that requires each generation
provider to provide specific cost information about the
renewable facility, including capital costs, operation and
mai nt enance costs, and a proposed rate of return on equity. The
i nformation should al so include the anticipated capacity factor
for the facility and the revenue per kilowatt hour required to
construct and operate the plant.

M states that sel ected resources should receive a
subsi dy based on a CFD to m nim ze RPS costs and recomends
agai nst use of a fixed price or standard offer. Under M’s
approach, each CFD woul d be based on the costs of devel opnent of
a specific project and any revenues received by that project in

excess of the anobunt needed to cover the project's cost of
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service and a reasonable rate of return on equity would be
returned to NYSERDA M defines the subsidy as the difference
bet ween the paynents received by the facility fromthe NYI SO (or
ot her buyers) for energy, capacity, and ancillary services, and
the facility's cost of service. Under the M proposal, whenever
NYI SO paynents exceed the subsidized price on an annual basis,
the project would refund the credit to the RPS program M
states that this approach woul d ensure that devel opers do not
receive a windfall at the expense of New York consuners. M

al so states that a CFD approach would shift risk to consuners,
and therefore, a project’s cost of debt and cost of equity
shoul d be less than if another approach is used; it asserts that
the CFD approach is the only way to avoi d overpaynents to
generators.

M argues agai nst participation of Min Tier
facilities that are not eligible for the PTCin the initial
solicitation. M asserts that allow ng these resources to
partici pate would increase the cost of the RPS program because
renewabl e resources w |l becone | ess expensive over the next ten
years. M also urges the Comm ssion to state that the initia
procurenment procedures would not establish precedents for future

RPS procurenents.

DI SCUSSI ON

None of the parties that submtted coments objected

to the Conm ssion acting expeditiously to take advantage of the
availability of the PTC. Quided by the conments and further
anal ysis, and for the reasons discussed below, we will authorize
NYSERDA, for the initial solicitation, to develop a self-
certification process, with appropriate forns and subsequent
verification, and to use an RFP procurenent process with a fixed
price bid and guarantees, including, but not limted to, letter-
of -credit, bid deposit, and m | estones.
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Facility Certification

The certification procedure for both the initial
solicitation and the |ong-term RPS program shoul d be devel oped
with these objectives in mnd:

Provi de certainty to generation providers to mnimze
pr e- devel opnent cost and risk due to uncertainty in
potential eligibility;

M nimze adm ni strative burdens to generation
provi ders and regul ators;

Mnimze tine requirenments so as not to unduly sl ow
t he procurement process;

Ensure that only eligible projects are certified;
Create an open and transparent process; and

Afford confidentiality to generation providers during
t he devel opnent process.

Parties generally agree with the proposal for the
initial solicitation that all ows generation providers to self-
certify facilities RPS eligibility in bid papers. |In addition
to this, we will require that a project obtain operational
certification regarding eligibility upon comencenent of
comer ci al operation before production incentives would be paid.
W w il also authorize NYSERDA to require periodic renewal of
operational certification and notification to NYSERDA of any
mat eri al change to avoid disqualification

We agree with AWEA, Noble, Flat Rock, and Airtricity
that the RFP and contracts should include conditions that are
designed to ensure that only generation providers that are
serious about bringing their projects to comrercial operation on
a tinely basis —and the probability of doing so —should be
awar ded contracts. Requiring a bid deposit wi th subm ssion of
the bid and letter of credit as a condition of a contract award
is certainly a reasonable way to acconplish this objective. The
amounts contained in both financial instrunments shoul d be set at
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a level sufficient to discourage bidding by generation providers
that have little or no probability of their projects being

pl aced in service by Decenber 31, 2005; however, the anounts
shoul d not be so high as to be onerous, especially for small

proj ects.

Regarding mlestones, it may be inpractical for this
initial solicitation (because of the tight tine frane) to
require that a project nmust have obtai ned NYI SO approval of its
System Reliability Inpact Study or have fully conpleted the
environnmental review process in order for a contract to be
offered. Instead, conditions simlar to those suggested by the
coment at ors designed to gi ve NYSERDA confi dence that a project
woul d have a high likelihood of achieving certain m | estones
during the year should be considered by NYSERDA. For instance,
NYSERDA coul d require subm ssion or proof of conpletion or
receipt of: a plan and tineline for project mlestones; site
control; a resource or fuel assessnent; a financing plan;
acceptance by the NYI SO and/or the delivery utility (as
appropriate) of an interconnection application and scope of work
for any needed interconnection study, with a date in the queue
that is prior to Decenber 31, 2005; and all permts and
approval s or evidence that all permts and approvals are highly
likely to be secured in tine for the project to be commercially
operational by Decenber 31, 2005.

Anot her contract conditi on NYSERDA coul d consider is
an agreenent that failure to satisfy these requirenents could
result in loss of some or the entire amount of the security. 1In
cases where a marketer or broker or sone entity other than the
facility owner submits the bid, it would be appropriate for
NYSERDA to require the bidder to denonstrate that the bidder
woul d have contractual control of the energy output of the
facility.
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Partici pati on of Non-PTC Eligi ble Projects

Only M disagreed with the proposal to allow all RPS
eligible projects to participate in this initial solicitation,
even though the inpetus for the fast-track solicitation is to
take advantage of the PTC extension. M’s concern, that
al lowing these projects to participate would result in high RPS
program costs because renewabl e projects will becone |ess
expensive over tine, is msplaced. The Septenber 24 O der
establ i shed annual MM targets; we expect NYSERDA to conduct
procurenment solicitations and award contracts with those targets
in mnd. Exclusion of resources from bidding would not reduce
annual targets. Allowi ng nore bidders pronotes healthy
conpetition, which puts downward pressure on price to the
advant age of ratepayers, and also nmakes it nore likely that
first year renewabl e targets are reached.

To ensure that all bids are fairly evaluated on a
conpati bl e basis, non-PTC projects nust al so denonstrate
substantial Iikelihood of being placed in service by
Decenber 31, 2005.!' Projects unable to neet that tine

constraint may participate in subsequent procurenent rounds.'?

1 Although facilities nust neet the Decenber 31, 2005 deadline
for placenment in service, projects need not deliver energy
pursuant to the RPS program begi nning January 1, 2006 in order
to be awarded a ten-year contract. For exanple, a project
m ght choose to sell into the voluntary green market for two
years and then begin taking RPS paynents begi nning on
January 1, 2008 and continui ng through Decenber 31, 2016.

12 W expect NYSERDA to fill the bal ance of RPS program goals by
conducting one or nore “regular” procurenent solicitations in
t he sunmer of 2005 for projects that woul d becone operati onal
in 2006 and 2007.
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Procur enent Met hod

As many comment at ors suggest, each of the three
proposed procurenent methods —auction, RFP, and standard
of fer —that we proposed are valid nechanisns to satisfy the
| ong-term goal s of the RPS program Despite the nunerous
benefits of the auction nethod, we determne that this approach
is not appropriate for the initial solicitation because to do it
well requires nore tinme than is available. Gven the tine
constraint, the sinplicity of the standard offer nethod is
attractive. A standard offer, however, nust contain a specific
price, quantity, and termto be effective. Wthout information
gai ned t hrough havi ng conduct ed previous solicitations,
determ ning a reasonable level for these factors, fromthe
perspective of ratepayers and of generation providers, poses
serious difficulties.

W will, therefore, direct NYSERDA to use an RFP
approach for this initial procurenent solicitation. Although
this approach is well suited to situations involving many
factors and a variety of project characteristics, we believe it
can be tailored to focus on one or two variables only, such as
price and term In evaluating bids, appropriate consideration
shoul d be given to econonmi c benefits to New York resulting from
proj ect s.

Pri cing

Anot her critical consideration in procurenent and
contracting is the formof product pricing enployed. The notice
proposed the follow ng pricing options:

» Fixed single price for entire term

 Schedul e/ preset but varied prices over term

* Indexed pricing; and

» Contracts for difference (CFD), with variations.
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Any consideration of a particular price structure should include
an assessnent of its inpact on market behaviors. It may be
possi ble that a particular pricing structure found to be
favorable to the financial community (CFD, for instance) could
cause uni ntended negative consequences, as |PPNY warns, when
used in the markets adm ni stered by the NYI SO Such
ci rcunst ances nmust be considered in any eval uation of product
pricing and procurenment nodel .

W will continue to explore, but decide agai nst
adoption of the CFD approach for the initial solicitation. As
| PPNY suggests, considerable attention nust be given to its
design to avoid negative inpacts on the energy narkets and this
anal ysis would require additional time that could increase risks
of higher costs to the RPS program due to failure to take
advantage of the PTC. For this fast-track procurenent
solicitation, therefore, we will require NYSERDA to seek bids
for a termof ten years or less with a constant price per M.
Wil e we woul d expect NYSERDA to contract for the rights to the

renewabl e attributes associated with all of the output offered

13 Flat Rock stated that NYSERDA nust have a certain bond rating
to satisfy potential |enders that payments from NYSERDA woul d
be forthcom ng for the life of the contract. W disagree. W
bel i eve that Ordering C ause 7 of the Septenber 24 Order and
the related orders that will be issued pursuant to that
clause, as well as the terns of contracts that will be
execut ed between NYSERDA and each utility pursuant to Ordering
Clause 6, will render noot this concern.

4 We reject Airtricity's suggestion that we establish a floor

price for the sane reason we have rejected the standard offer

approach for procurenent. W do not have enough information

about the market to determne with sufficient accuracy a

reasonabl e fl oor price.
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by a successful bidder,® we recognize that in sone circunstances
it may be prudent to contract for a |lesser anount. W will also
aut horize NYSERDA to reserve the right to reject any and al
bi ds should the pricing or other bid el enents not be deened
accept abl e. 16

| PPNY's claimthat allowi ng NYSERDA to meke fina
deci sions on awardi ng of contracts would constitute a violation
of the Public Service Law has no nerit for several reasons.
First, it is not a delegation of authority because NYSERDA is a
separate state entity with its own established authority to

" Second, the Conmi ssion deternined

carry out state purposes.’
the I evel of the RPS surcharge in the Septenber 24 Order to be
just and reasonable. Third, in this Order, we adopt specific
criteria for NYSERDA s exercise of its authority as a centra
procurenment adm nistrator; the criteria provide specific

gui dance for the bid eval uati on process.

Emer gency Action Under SAPA

| medi ate approval of facility certification and

procurenent solicitation nethods would allow the RPS programto

15 A bidder nmay decide to reserve a portion of the generation of
a facility to satisfy Executive Order 111 or sell into the
vol untary green market.

® W agree with M that cost minimzation is an inportant
obj ective; however, the nodel it proposes is inpractical. |Its
met hod, use of a cost-based pricing nethodology in |ieu of
mar ket - based approaches, woul d require conducting a detail ed
financi al anal ysis of each renewabl e project, potentially
nunbering in the dozens and includi ng out-of-state conpanies.
The tine del ays associated with such analyses would result in
t he awardi ng of contracts too late for many projects to
achi eve the Decenber 31, 2005 deadline. |In addition, a cost-
based approach is antithetical to the devel opnent of
conpetitive markets.

17 public Authorities Law §§1850-a, 1851(10), and 1855(17).
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t ake advantage of the extension of the PTC, so that the program
(and, therefore, ratepayers) can realize savings estimated at up
to $97 million. This ability to contract with renewabl e energy
providers in tinme to take advantage of the opportunity offered
by the one-year extension of the PTC would be lost if the
normal | y- appl i cabl e noti ce and comment procedure were foll owed.
Mor eover, all owi ng non-PTC bidders to participate in this
initial procurenment solicitation pronotes healthy conpetition,
whi ch puts downward pressure on price to the advantage of

rat epayers.

To avoid |l oss of these tax savings, and to preserve
their benefit for the State' s ratepayers, we find, as required
by SAPA 8202(6), that, as suggested in the Novenber 10, 2004
SAPA Notice, imrediate approval is necessary for the
preservation of the general welfare and conpliance with the
prior notice and coment requirenents of SAPA 8202(1) woul d be

contrary to the public interest.

CONCLUSI ON
It is the Conm ssion's understanding that for

devel opers to close financing and order equipnment with
sufficient | ead-tinme to neet the PTC deadline, contract awards
shoul d be nade by no later than the end of January 2005.
Accordingly, to capture the opportunity offered by extension of
the PTC, thereby furthering our stated objective of m nimzing
costs to ratepayers, the Conm ssion is adopting neasures for
this initial solicitation only (facility self-certification,
subject to later verification;, RFP wth a termof ten years or
| ess and a constant fixed price per MAh; security; mlestones)
that would all ow NYSERDA to prepare and i ssue a conpetitive
solicitation on a tineline that would lead to project selection

and contract execution by the end of January 2005.
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The Conmi ssi on orders:

1. New York State Energy Research and Devel opnent
Aut hority (NYSERDA) is authorized to develop facility self-
certification procedures and fornms as described in the body of
this Order for use in the initial renewable portfolio standard
(RPS) procurenent solicitation.

2. NYSERDA i s authorized to use a Request For
Proposal procurenment nethod containing security guarantees,

m | estones, contract duration, and a constant fixed price per
megawatt hour factor as discussed in the body of this Order in
the initial RPS procurenment solicitation according to a schedul e
and in a manner designed to allowit to award and execute
contracts at a reasonable cost no |ater than the end of

January 2005.

3. This action is taken on an energency basis
pursuant to Section 202(6) of the State Admi nistrative Procedure
Act for the reasons noted in the body of this Order.

4. Thi s proceeding is continued.

By the Conm ssi on,

( SI GNED) JACLYN A. BRI LLI NG
Secretary
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