NEW YORK STATE BOARD ON ELECTRI C
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Jo Anne W Di Stefano, Alternate for
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New York State Departmnent of Environnmental Conservation

Jacquelyn L. Jerry, Alternate for
Vincent A Delorio, Chairnman
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WIIliam Koh, Ad Hoc Menber

CASE 99-F-1625 - Application by KeySpan Energy for a Certificate
of Environnental Conpatibility and Public Need
to Construct and Operate a 250 Megawatt,
Cogener ation, Conbustion Turbine Electric
Cenerating Facility to be Devel oped at the
Exi sting Ravenswood Generating Station in Long
I sl and City, Borough of Queens.

ORDER DENYI NG PETI TI ON FOR REHEARI NG

(I'ssued and Effective January 30, 2002)

BY THE BOARD:
| NTRODUCTI ON

On Septenber 7, 2001, the Board on Electric Generation
Siting and the Environnment (the Board) granted a Certificate of
Environnmental Conpatibility and Public Need (Certificate) to
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KeySpan- Ravenswood, Inc. (KeySpan or the applicant) authorizing,
subject to the conditions set forth in the Certificate, the
construction and operation of the Ravenswood Cogeneration
Facility, a 250 negawatt (MWN electric generating facility on 2.5
acres at the existing Ravenswood generating station | ocated on a
27.6-acre site along the East River in Long Island Cty, Queens,
New York. Intervenor City of New York (the City) has filed a
petition, dated Novenber 8, 2001, seeking rehearing of the
resolution of one issue addressed in the Board's opinion and in

t he Reconmended Deci sion of Exam ners Robert R Garlin and Hel ene
G Gol dberger issued on August 7, 2001.' KeySpan and the Staffs
of the Departnent of Environnmental Conservation (DEC Staff) and
the Departnent of Public Service (DPS Staff) have filed replies
in opposition to the petition. For the reasons set forth in this
order, the Gty s petition is denied.

APPLI CABLE STANDARD FOR PETI TI ON FOR REHEARI NG
The Board's rul es of procedure provide as foll ows:

Unl ess a provision of PSL Article X, Section 306 of the
State Adm nistrative Procedure Act, or this Part
conflicts therewith, the Rules of Procedure of the
Public Service Comm ssion (contained in Subchapter A of
Chapter | of this Title) that are in force on the
effective date of this Part shall apply in connection
wi th each certification proceeding under PSL Article X
When such regul ations indicate that the Conm ssion is

t he deci sion maker, such reference shall be deened to
apply to the Board.?

The Public Service Conm ssion's rules of procedure regarding
petitions for rehearing provide, in pertinent part, that
"[r] ehearing may be sought only on the grounds that the

1 Under Public Service Law 8170(1), the Gity's petition would
have been due on Cctober 9, 2001. The Secretary granted the
City's unopposed request for a one-nonth extension of the due
dat e.

2 16 NYCRR §1000. 1.
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comm ssion conmtted an error of law or fact or that new

ci rcunstances warrant a different determnation.” The rules go
on to require that "[a] petition for rehearing shall separately
identify and specifically explain and support each alleged error
or new circunstance said to warrant rehearing."?

The City's petition does not allege that new
circunstances warrant reconsideration of the Board' s decision to
grant a Certificate to KeySpan. The petition, instead, centers
around its continuing contention that KeySpan should be required
by the Board, pursuant to PSL 8172(1), to obtain an air permt
fromthe Cty' s Departnent of Environnental Protection (DEP)
According to the City, the Board's decision not to require
KeySpan to obtain a DEP air pernit* exenpted the applicant,

i mproperly, from"conply[ing] with the City's local air pollution
control requirenents."®

APPL| CABLE STATUTORY LAW
PSL Article X and rel evant sections of the

Envi ronmental Conservation Law (ECL) recogni ze that DEC has been
del egated the authority to issue, anong other permts, the
requisite air quality permt. Pursuant to PSL 8172(1), the DEC
Comm ssi oner provided an Air Title V Facility permt to the Board
prior to our determnation to issue a Certificate.

PSL 8168(2)(d) provides the Board with the authority to
deci de whether to apply any | ocal ordinance, regul ation,
standard, or requirenment that woul d otherw se be applicabl e,
dependi ng upon whether the local law, as applied to a proposed
facility, would be unreasonably restrictive. PSL 8172(1)

3 16 NYCRR §3. 7(b).

4 Qur decision declining to adopt the City's position is
expl ained at length in the Septenber 7, 2001 opini on and order

(pp. 9-20).

® The City's Petition, p. 1
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provides the Board with the authority to deci de whet her necessary
state permts or approvals, other than DEC permts and approvals
under federally-del egated or approved environnmental permtting
authority, and all local permts or approvals, should
(essentially) be granted by the Board as part of a Certificate,;
or whether, instead, they should be granted by the state or | ocal
agenci es who would grant those permts or approvals for
non-Article X projects. In general, conpliance by the sponsor of
an Article X project with the substantive provisions of a | ocal

| aw i s expected, but the nmunicipality may not require an Article
X project sponsor to obtain a permt or other approval under that
| ocal |law w thout our authorization.

DI SCUSSI ON
The City’'s central substantive contention in its
petition for rehearing is as foll ows:

DEC issues its air permt strictly based on conpliance
with the requisite [federal] Cean Air Act criteria.
DEC does not specifically consider the cumul ative | ocal
i npacts on health and welfare of individuals in the

i medi ate vicinity of the source inits air permt
proceedi ng. Conpliance with the regulatory

requi renents of the Cean Air Act . . . does not
certify conpliance with the requirenent that health and
envi ronnent al inpacts be addressed under Article X

. [ Bl ecause the City possesses the unique expertise
to enforce that requirenent, the Board should authorize
the Gty to require a local air permt under PSL
§172(1)."°

This contention sinply repeats argunents raised by the
City inits earlier briefs to the examners and to the Board, and
they have been fully addressed. Accordingly, the Cty has
provi ded no basis for rehearing. In any event, the Cty's
position is unfounded. Condition 102 in the Air Title V Facility
permt issued to KeySpan’s facility, which was al so included in
DEC s draft air permt, provides as follows:

® The City's Petition, pp. 7, 8-9.
-4-
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No person shall cause or allow em ssions of air
contam nants to the outdoor atnosphere of such
quantity, characteristic or duration which are
injurious to human, plant or animal life or to
property, or which unreasonably interfere with the
confortable enjoynent of |ife or property.

Not wi t hst andi ng the exi stence of specific air quality

standards or emssions |limts, this prohibition

applies, but is not limted to, any particul ate, fune,
gas, mst, odor, snoke, vapor, pollen, toxic or

del eterious em ssion, either alone or in conbination

with others.’

This condition is effective for the entire length of DEC s Air
Title V Facility permt.

DEC s draft air permt for the proposed facility was
exam ned at two i ssues conferences convened pursuant to 6 NYCRR
Part 624. The City was represented by counsel at the first
i ssues conference,® but raised no i ssues about any aspect of the
draft air permt. No representative of the Cty attended the
second issues conference. Therefore, the City failed to
denonstrate, in the proper forum (DEC), that cunul ative |oca
i mpacts on the health and welfare of individuals in the i mediate
vicinity of the proposed facility had not been given proper
consideration in the fornmulation of DEC s draft air permt for
t he proposed facility.®

The Gty had a second opportunity to raise its proposal
t hat KeySpan shoul d be required by the Board to submt to a DEP
air permt proceeding. The City was represented by counsel at
the Article X prehearing conference, but did not propose, either

then or in a witten statenent required to be filed by March 19,

" This condition is required by 6 NYCRR §211.2. See al so
6 NYCRR 8257-1.4(b).

Transcript (Tr.) at 8.
The Gty provides no basis for its claimthat "the DEC woul d

not have entertained the Gty's argunents” (The City's
Petition, pp. 13-14).

-5-
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2001, to litigate any Article X issues about air quality,
conpliance with [ ocal |aws, or del egation of permtting

aut hority.

The exam ners subsequently issued an order that
granted DPS Staff's proposal to allow conpliance with |ocal |aws
and aut horization of |local permtting authority as issues that
could be litigated, ! but the Gty subnmtted no testinony or
exhibits on the May 1, 2001 due date established by the

examn ners. *?

The Gty concedes that it "did not file the proffered
testinmony of [its witness] prior to the close of the hearings,"”
but goes on to assert that "[t]he Board should not go out of its
way to find an excuse to exclude the City's legitinmate concerns

3

fromthe Article X process."'® The Board has done nothing of the

sort. As discussed in our opinion (at pp. 18-19),

[t]he "proffer” by the City after post-hearing briefs
had been filed was untinely, and the exam ners properly
declined to consider it or reopen the hearings to do
so. The PSL directs the presiding examner . . . "to
expedite the orderly conduct and disposition of the
hearing,"” and it inposes on the parties the conconitant
obligation to "be prepared to proceed in an expeditious
manner at the hearing so that it may proceed regularly
until conpletion.” This is not to say that an issue
may never be taken up outside an established schedul e,
but the reasons for doing so should be conpelling.

The City has provided no such conpelling reason. As discussed in
our opinion, the Gty has failed to denponstrate that the

cunmul ative inpact analysis it would have the applicant perform
over and above the anal yses that were conducted in the course of
the DEC air permtting process, is a requirenent set forth in a

0 Tr. 76-77, 82-83, and 90-96.

11 Case 99-F-1625, Order Specifying Article X Issues (issued
March 26, 2001), p. 2.

12 Case 99-F-1625, Procedural Ruling (issued March 12, 2001),
p. 3.

13 The City's Petition, pp. 12, 13.
- 6-
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substantive provision of local law. To the contrary, "[t]he
Cty's laws and regul ations set no emssion limts, nor do they
contain any standard or requirenment for the type of cunul ative
air quality inpact analysis the Gty would have KeySpan perfornf
(opinion, p. 15). Mireover, "the Cty has not devel oped an
inventory of mmjor air em ssion sources in the area” of the
proposed facility; there is "a | ack of predefined standards of
attainment”; and "there exists the possibility that [a]
requi renent of conpliance with a currently undefined |local air
permt condition would result in a facility design that differs
fromthe one that had been reviewed by DEC' (opinion, p. 19).

For the reasons set forth above and in our Septenber 7,
2001 opinion, we conclude that no legitimate concerns raised with
respect to KeySpan's proposed facility have gone unaddressed in
t hi s proceedi ng.

CONCLUSI ON
On the basis of the foregoing, the petition of the Cty
of New York for rehearing is denied.

The New York State Board on
El ectric Generation Siting and the
Envi ronnment for Case 99-F-1625 orders:

1. The petition for rehearing filed by the City of New
York is deni ed.
2. This proceeding is continued.

By the New York State Board
on Electric Generation Siting
and the Environnment for

Case 99-F- 1625

( SI GNED) JANET HAND DEI XLER
Secretary to the Board



