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CASE 00- F- 0566

PETI TI ON FOR REHEARI NG

On Septenber 10, 2002, the Town of Brookhaven (the
Town) submitted a petition for rehearing in the above case. On
Sept enber 17, 2002, Brookhaven Energy Limted Partnership
(Brookhaven Energy or the Applicant) filed its response and, on
Sept enber 25, 2002, Staff of the Departnment of Public Service
(DPS Staff) filed its response; no other party responded.
Pursuant to 16 NYCRR 83.7(b), rehearing may be sought only on
the grounds that we "commtted an error of law or fact or that
new circunstances warrant a different determnation.” In each
i nstance, the Town has failed to nake the requisite
denonstration as di scussed bel ow.

Alternative Sites
The Town applies for rehearing of our decision with

respect to reasonable alternatives, the Shorehamsite, and the
status of Brookhaven Energy as a private applicant.

A. Reasonable Alternatives
The Town requests rehearing of our decision, which
hel d that the Applicant is a "private applicant” and therefore
is not required to address in its application alternative sites

that it does not own or otherw se control. According to the
Town, Brookhaven Energy's corporate parent had eval uated at
| east 14 alternative sites, including Shoreham and selected the
Yaphank site before initiating the Article X process, and that
t he Applicant acquired options on the Yaphank site inmediately
prior to commencing the Article X process. Qur decision, the
Town argues, allowed the Applicant to circunvent necessary
public consideration of alternative sites that had actually been
considered and rejected before the Article X process began.

The Town cl ainms that our decision inproperly affirns
prior rulings that refused (1) to require Brookhaven Energy to

! Case 00-F-0566, Brookhaven Energy L.P., Opinion and Order
Granting Certificate of Environmental Conpatibility and Public
Need (i ssued August 14, 2002), (Opinion and Order), p. 50.
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CASE 00- F- 0566

address its site selection process in its application, and
(2) to allowthe Town to inquire into the alternative site
| ocations rejected by the Applicant in advance of filing its
Article X application. According to the Town, such a conparison
woul d show the inferiority of the Yaphank site and the
superiority of other existing sites.

The Town submits that an evaluation of alternative
sites is mandated by Public Service Law (PSL) 8164(1)(b), which
requires that an application contain:

A description and eval uati on of reasonable
alternative |locations to the proposed facility,

if any, . . . (enphasis added).

Believing there are sone alternative |ocations, the
Town contends that "if any" termis applicable and it should
have been allowed to address and question them Since
alternative sites are not discussed in the application, the Town
mai nt ai ns that Brookhaven Energy ignored and viol ated PSL
8164(1) (b).

The Town contends that we invoke dictumin the
Appel l ate Division's decision in CHV,? when we stated that a
private applicant such as this one need not present information
concerning alternative sites. In CHV, the Town points out that
the intervening citizens were permtted to offer evidence on
site alternatives, but they failed to nake an adequate show ng.
In the instant case, the Town clains, it was not allowed to
address the alternatives considered prior to the Article X
filing.

Finally, the Town observes that our rules thensel ves
are perm ssive, that exam nation of site alternatives "may" be
limted to parcels owned or under the control of an applicant,
whi ch does not prohibit evaluation of site alternatives, and
does not deny intervenors the right to exam ne an applicant
about its site selection process. The Town suggests, for

> Citizens for the Hudson Valley v. New York State Board,

281 A D.2d 89, 97 (3d Dept. 2001), (CHV).
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exanpl e, that 16 NYCRR 81001.2(d) is derived fromthe holding in
Horn v. IBM® In Horn, the court addressed the sufficiency under
the State Environnental Quality Review Act (SEQRA) of discussion
of alternative sites in an environnental inpact statenment for a
proposed of fice park devel opnent. The court said that it is
appropriate to take into account whether the project sponsor

has, or does not have, the power of em nent domain. The Town
notes that the court did not ban any consideration of
alternative sites, but rather invoked a rule of reason. It
asserts, noreover, that the Horn decision holds that
consideration of alternative sites even with a private

devel oper, may be necessary and appropriate in sone
circunstances. After Horn was deci ded, the Town points out that
t he Departnent of Environnmental Conservation (DEC) adopted a
SEQRA regul ation that private project sponsors may limt site
alternatives, and 16 NYCRR 81001.2(d), adopted in 1997, was
model ed on the SEQRA regul ation.*

DPS Staff agrees that the alternative sites analysis
of PSL 8164(1)(b) is anal ogous to SEQRA, but DPS Staff states

that the court in Horn, found that "it would be an illogical and
unwarrant ed extension of SEQRA to require every private
devel oper to address . . . the possible devel opnent of other

sites which it has no control over, which m ght not be for sale,
or which are not economically feasible."> Further, DPS Staff
notes the Siting Board in Athens determ ned that the applicant
woul d not be required to submit an analysis on alternative sites
it does not own or have option to purchase.?®

® Horn v. IBM 110 A D. 2d 87 (2d Dept., 1985).

See Menorandum Adopting Article X Regul ations, Case 97-F-0809
(Decenber 16, 1997).

> Horn v. IBM 110 A.D. 2d 87, 95 (2d Dept. 1985).

® Case 97-F-1563, Application by Athens Generating Conpany,
L.P., Order Concerning Interlocutory Appeals (issued
January 28, 1999), p. 7.
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DPS Staff argues that we ruled consistently with the
At hens Siting Board because the fundanental basis for the
decision on alternative sites rests on the availability of, or
control over, the alternative site by an applicant. DPS Staff
agrees with our determnation that the availability of the
Shoreham site as an alternative should have been denonstrated
before intervenors would be allowed to submt evidence
concerning its superiority to the proposed site.

Br ookhaven Energy responds that the Town advances a
nunber of argunents which were previously raised by the Town and
properly considered and rejected by us. First, Brookhaven
Energy states that the Town is rehashing the argunent that the
Applicant's corporate parent had in fact evaluated at |east 14
alternative sites, including Shoreham and sel ected the Yaphank
site before initiating the Article X process. Yet, Brookhaven
Energy asserts, it is undisputed that it has control only over
t he Yaphank site. The Applicant also faults the Town's failure
to point to any statutory or legal authority requiring that an
applicant present an alternative sites analysis in an Article X
application sinply because it conducted a prelimnary
i nvestigation of several possible sites before obtaining control
over the project site.

Br ookhaven Energy al so supports our concl usion that
the words "if any” in PSL 8164(1)(b) refer to "reasonable
alternatives” that are actually available to an applicant, and
cannot be read to require consideration of alternatives over
whi ch an applicant has no control.’ The Town, Brookhaven Ener gy
clainms, identifies no legal authority to contradict our
concl usi on.

Br ookhaven Energy disagrees with the Town's assertion
that we enmployed dictumin CHV. It is not dictum according to
Br ookhaven Energy, because the court had to expressly find that
the Siting Board in that case rationally determ ned that the
applicant was a "private applicant” to hold that it was not
required to describe and evaluate alternative sites inits

" Opinion and Order, p. 50.
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Article X application.® Brookhaven Energy concedes that the
intervenors in the Athens case were allowed to present evidence
on alternative sites, but Brookhaven Energy notes there is a
stark distinction between the Athens proceeding and this
proceedi ng, which the Town continues to ignore, i.e., prior to
the evidentiary hearing in this case, the owner of the Shoreham
site had al ready unequivocally stated the site was not avail able
for sale or |ease to Brookhaven Energy.® The discussion of the
Shoreham site is set forth nore conpletely infra.

Lastly, with respect to the Town's argunent that
exam nation of site alternatives are not absolutely prohibited,
Br ookhaven Energy notes, the fact that the regul ations use the
per m ssi ve | anguage "may" does not logically lead to a
conclusion that sites not under the control of the Applicant
nmust be consi der ed.

Three sections of PSL Article X deal with alternative
sites, including the information to be included in an
application (PSL 8164(5)), the information to be considered at a
hearing (PSL 8167(4)), and the findings a board nust be able to
make with respect to an alternative site before it can certify a
proposed facility (PSL 8168(2)(e)).

In this case, the Applicant is a private applicant
that | acks the power of em nent domain and it therefore did not
have to include information on alternative sites that it did not
own or otherw se have control over. This approach, codified in
16 NYCRR 81001.2(d)(2), is fully consistent with procedures that
woul d apply in a review pursuant to SEQRA, and is fully

® LI PA Response to B-56
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consistent with the holdings of Horn.™ This approach was
reviewed in CHV, wherein the Court held that the Athens Siting
Board rationally concluded that a private applicant, |acking the
power of em nent domain, cannot be required to present
information on alternative sites it does not own or otherw se
control .

After CHV, it would not be reasonable to interpret the
"if any" | anguage of PSL 8164(1)(b) as requiring consideration
of alternative sites that are not owned or otherw se subject to
the Applicant's control. Such alternatives are not "reasonabl e”
in these circunstances. Mreover, such an interpretation would
inmply that the extent of review of alternative sites under
Article X woul d have to exceed that required by SEQRA. This
contention is inconsistent with the express | anguage of PSL
8164(1)(b), which states that information to be provided by an
appl i cant concerning alternatives shall be no nore extensive
than required under Article Eight of the Environnental
Conservation Law.

G ven that the application nmaterials need not and do
not di scuss alternatives considered by the Applicant or its
affiliates prior to the Article X filing, inquiry to such
matters is neither relevant nor material.* Accordingly, the
Town was properly barred frominquiring into or submtting
evi dence concerning such alternatives.

 There is nothing in Horn to suggest that the facts and
circunstances in this case would warrant review of alternate
sites not owned or under the control of the Applicant. The
only exanple the court gave of where such review m ght be
reasonable is where two or nore private entities are conpeting
to obtain approval froma nunicipality for a particular type
of facility, such as a shopping mall. There is no conpeting
proposal to build a gas-fired conbined cycle facility at
Shor eham

Ctizens for the Hudson Valley et al v. NYS Board on Electric
Ceneration Siting and the Environnent, 723 N. Y.S. 2d 532, 538
(App. Div. 39 Dept.).

2 psL §167(1) (a).
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Wiile the Article X application in this instance need
not discuss alternative sites, intervenors such as the Town
neverthel ess had an opportunity to develop the record on
alternative sites that are available and greatly superior. The
Town was afforded the opportunity by our prior order.® The Town
never produced any evidence that an alternate site was
avai | abl e; indeed the record shows that the Shorehamsite
favored by the Town is not available.™ Accordingly, there has
been no circunvention of the review process, no interference
with the ability of local parties to participate, and no
adoption of a review process that is |ess conprehensive than one
under SEQRA

Turning to the argunent that 16 NYCRR 81001. 2(d)(2)
enpl oys perm ssive | anguage and, thus, that a broader review of
alternative sites could be required, we fail to see any benefit
of such an inquiry unless it could actually lead to the use of
such an alternative site. This is a reason why intervenors nust
be prepared to show that an alternative site is avail able before
the benefits and detrinents of such a site should be considered
relative to those of the proposed site.

The Town argues that we were arbitrary and capri ci ous
in excluding its evidence on the Shoreham site because the
At hens Siting Board all owed evidence to be admtted into the
record on whether alternative sites were avail abl e and whet her
they were preferable to the proposed site. The Town's reliance
on CHV for the proposition that its evidence on alternative
sites had to be admtted is unavailing. |In that case, the
Appel I ate Division upheld the Athens Siting Board's
determ nation that reasonable alternative sites are those that
are both available and preferable.”™ G ven that the Town has
failed to show that the Shorehamsite is available to the

13 Case 00-F-0566; Order Concerning Interlocutory Appeals (issued
January 2, 2002)(January 2 Order).

“ LI PA Response to B-56, supra.

5 CHv, 281 A D.2d, pp. 97-98.
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Applicant, we adhere to the determ nation in our January 2 O der
and in the Opinion and Order that evidence on the superiority of
alternative sites need not be admtted into the record unl ess
such alternative sites are first shown to be available to the
Appl i cant.

Finally, the Town contends greater consideration of
alternative sites should be required in a case where a wai ver of
local laws is proposed. This argunment is inproperly raised for
the first time here.® This contention is also inconsistent with
the express terns of PSL 8167(4) and 8168(2)(d), and it is,
therefore, rejected.

In sum we find that the Town has not denonstrated any
error of fact or law or that new circunstances warrant a
different determ nation. Consequently, the Town's request for a
rehearing on this issued is deni ed.

B. Shoreham Site
The Town seeks rehearing of our decision that

reaf firmed our January 2 Order. In our January 2 Order, we
uphel d the exam ners' issues rulings that: Brookhaven Energy,
as a private applicant, was not required to address alternatives
sites; and the Town was properly precluded fromintroducing
evi dence regardi ng the Shorehamsite. However, we then stated
that if:

The Town is hereafter able to show on a tinely
basis through an affidavit that the Shoreham
site is indeed available for sale or lease to
the [Alpplicant, the Town will then be permtted
to proffer testinmony on the factual issue of
whet her the Shoreham site woul d be superior to

t he proposed Yaphank site."

We al so required that any such presentation address
the current lack of natural gas pipelines in the vicinity of the
Shoreham site. In our Opinion and Order, we agreed with the

616 NYCRR 4.10(d)(2).

' January 2 Order, p. 6.
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exam ners that the Town subsequently failed to nake the
necessary show ng.

The Town clainms that at the tine it filed its Proposed
| ssues, COctober 2, 2001, it did not have an opportunity to make
any showi ng that the Shoreham site was avail able or greatly
superior. Next, the Town alleges that the Shorehamsite has a
source of gas, which the Town clains is a matter of record at
t he Public Service Conmm ssion. Furthernore, the Town maintains
that in its Proposed Issues it requested (but was denied) the
opportunity to cross examne and file direct testinony on the
"environnental, technol ogical and econom c suitability of
Shor ehant and on "the shortcom ngs of the Yaphank site.” The
Town now clainms that the availability of gas is a conponent of
Shorehanm s "environnental , technol ogi cal and econom ¢
suitability,” as is the design of alternate cooling systens,
noi se, and other matters. The Town asserts it should have been
allowed to exanmine the Applicant's witnesses on all parts of
their application and their filed direct testinony that relate
to site selection and that shed |ight on the preferability of
the Shorehamsite and the inferiority of the Yaphank site.

Lastly, the Town argues that our refusal to allow such
exam nation is not excused by our power to regul ate the hearings
under State Adm nistrative Procedures Act (SAPA) 8306(1), as we
used that power irrationally and arbitrarily to excl ude
probative evidence of a critical issue in the application - the
| ocation of the plant.

Br ookhaven Energy states that the Town was required to
show t hat the Shoreham site was avail able and (not "or") greatly
superior. Thus, Brookhaven Energy reasons any di spute about
whet her the Town had been given a reasonabl e opportunity to show
that the Shoreham site was greatly superior becanme npbot as soon
as it becane known that the site was not avail abl e.

Next, Brookhaven Energy chall enges the Town's claim
that the Shoreham site has a source of natural gas; rather, the
Applicant states it has only the possibility of a natural gas

8 opi nion and Order, pp. 39-50.

-11-



CASE 00- F- 0566

supply at sone unknown point in the future. Moreover,

Br ookhaven Energy points out that the Town ignores the fact
that, in addition to naking a threshold showing with respect to
the availability of natural gas at the Shorehamsite, the Town
was required to produce: (1) an affadavit, (2) in a tinely
manner, (3) denonstrating that the Shorehamsite is avail able
for sale or |ease, (4) to Brookhaven Energy. Brookhaven Energy
notes that the Town failed to satisfy any of these requirenents.

Br ookhaven Energy al so urges rejection of the Town's
claimthat its Proposed |Issues submtted Cctober 2, 2001
justifies rehearing, noting that the Town's right to pursue
t hese i ssues becane nobot once the owner stated that the Shoreham
site was not avail abl e.

Wiile the Towmn nay assert that its initial filing
properly raised natural gas supply as an issue, the Applicant
continues, the Issues Ruling set forth a specific list of issues
t hat woul d be consi dered concerni ng whet her the proposed
facility is in the "public interest” and expressly rejected the
i ssue of natural gas supply.” Since the Town never appeal ed
t hat aspect of the Issues Ruling, Brookhaven Energy asserts, the
Town has waived its right to do so at this |ate stage of the
pr oceedi ng.

Accordi ng to Brookhaven Energy, the Town never
properly raised natural gas supply as an issue as a single
reference to "environnental, technol ogical and econom c
suitability” of the Shoreham site and "shortcom ngs of the
Yaphank site" in the Town's 32-page Proposed |ssues docunent,
wi t hout any specific nmention or discussion of natural gas supply
inrelation to the Shorehamsite, is entirely too vague to put
the exam ners on notice that the Town sought to explore the
natural gas supply issue at the hearing. This is especially
significant, Brookhaven Energy points out, when anot her
potential party, PPL d obal, expressly raised natural gas supply

 Case 00-F-0566, Ruling on Party Status, |ssues, |ntervenor
Fundi ng and Schedul e (issued Cctober 25, 2001), (Issues
Ruling), p. 16.
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for the project site as an issue, and the exam ners did not
identify that issue for adjudication.

Finally, Brookhaven Energy notes that the Town
admtted in its Brief on Exceptions that the focus of its
i nt ended cross-exanmi nation of the Applicant's w tnesses was the
avai lability of natural gas supply for the Shorehamsite. It
asserts that this woul d have been i nproper because the Town had
an affirmative duty to denonstrate the Shorehamsite's
avai lability prior to the hearing, pursuant to the January 2
Order. Accordingly, the Applicant concludes, this was not
sonmething to be elicited through cross-exam nation at a heari ng.

We disagree with the Applicant's contention that the
Town waived its legal right to raise concerns about the Issues
Ruling at this stage of the proceeding. The Applicant's claim
is inconsistent with the express terns of the applicable rule,
stating that a party need not file an interlocutory appeal to
preserve its right to object to aruling inits brief.?®
Mor eover, parties nust raise their objections on exceptions or
they are waived.?

As discussed in the previous section of this Oder,
however, the Town of Brookhaven was offered an opportunity to
show t hat the Shoreham site was avail able and a greatly superior
site to the one proposed in the PSL Article X application. The
Town's various argunents that it was denied a right to develop a
record on this alternative site all conpletely ignore the fact
that LIPA, the owner of the Shoreham site and which opposed this
proj ect during the hearings, unequivocally stated that its site
is not available for sale or |ease to the Applicant.?

In the absence of information suggesting the Shoreham
site is avail able, no useful purpose is served by devel oping a
record on the benefits and detrinments of that site, including
whet her it has or may have access to natural gas. |In these

% 16 NYCRR §4.7(d).
2L 16 NYCRR §4.10(d).

% LI PA Response to B-56, supra.
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circunstances, information about the benefits and detrinents is
neither relevant nor material, and is properly excluded.?
Accordi ngly, denying an opportunity to cross-exam ne on the
benefits and detrinents is not a denial of due process and it is
conpl etely consistent with SAPA 8306(1). |Indeed, the right of
cross-exam nation afforded all parties under 8306(1) cannot be
reasonably read as permtting inquiry into irrelevant matters.
In sum the petition for rehearing is denied on this point as
wel | because the Town has not denonstrated any error of fact or
| aw or any new circunstances that warrant a different

determ nation

C. Brookhaven Energy's Private Applicant Status

The Town seeks rehearing of our two prior decisions
finding that Brookhaven Energy is a private applicant as defined
in 16 NYCRR 81000. 2(0), which under our rule 16 NYCRR
81001.2(d)(2) limts discussion of site alternatives to parcels
owned by, or under option to, an applicant.?®

The Town cl ai ms that Brookhaven Energy is not a
"private applicant,” but rather an "electric corporation” within
t he neani ng of the Transportation Corporation Law (TCL) 810 and,
therefore, is vested with the power of em nent domai n contained
in TCL 811(3-a). Consequently, the Town argues that Brookhaven
Energy's failure to evaluate alternative sites violates
PSL 8164(1)(b), which the Town contends woul d preclude us from
finding that Brookhaven Energy qualifies for certification
pursuant to Article X

In our January 2 Order, we concluded that TCL 810
requires that an entity be "a corporation and be engaged in the
busi ness of supplying electricity directly to utility customers
before it can be considered an 'electric corporation' with the

Z1nthis regard, we were aware at the tinme of our decision that
FERC had approved the so-called Islander East Pipeline Conpany
facility, which would supply gas to Shoreham and Yaphank.

Br ookhaven Energy, Opinion and Order, pp. 40-41.

# Opinion and Order, pp. 44-47.
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."% The Town subnits that we

power of em nent domain
added significant |anguage to TCL 810, as that section says
not hi ng about supplying electricity directly to utility
custonmers. Instead, the Town observes, TCL 810 states that an
"electric corporation is a corporation organi zed to manufacture,
to produce or otherwi se acquire, and to supply for public use
electricity . . ." Alleging that electricity generated by the
project will be supplied for public use, the Town concl udes t hat
Br ookhaven Energy is an electric corporation.

Furthernore, the Town reasons that even though
Br ookhaven Energy is a Delaware Limted Partnership, it is an
"electric corporation” under the PSL, and properly should be
deened to be a "corporation” under the TCL as well. According
to the Town, the Applicant should not be allowed to emascul ate
Article X by selecting a formof organization in order to evade
public evaluation of the environnmental inpacts of a selected
site as conpared to alternative sites. The Town al so observes
that the Public Service Comm ssion actually regul ates the
Applicant as an electric corporation.

The Town di sm sses as inproper our reliance on
Sinonelli v. Adans Bakery Co., 286 A.D.2d 805, 730 N.Y.S. 2d 358
(3d Dept. 2001), which stands for the | egal proposition that the
use of a termunder one statutory schene (such as electric
corporation in PSL 82(11)) is not binding and not even
i ndicative as to the nmeaning of the sane term under anot her

statutory schene (such as an "electric corporation” under
TCL 810).

Br ookhaven Energy responds that TCL 810 defi nes
"electric corporation” as a "corporation organized to
manuf act ure, or produce or otherw se acquire, and to supply for
public use electricity . . ." The record denonstrates,
Br ookhaven Energy asserts, that it has not been "organized .
to supply for public use electricity.” To the contrary, the
Appl i cant points out the proposed facility will operate as a
mer chant plant generating electricity for sale into the

» January 2 Order, p. 5.
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whol esal e el ectric market, and the fact that the public
ultimately m ght use electricity generated by the project is
i rrel evant.

Mor eover, Brookhaven Energy contends that the
reasoni ng of Sinonelli is applicable. Brookhaven Energy
expl ai ns that an exam nation of the PSL section relied upon by
the Town for conparison to the TCL supports this conclusion: PSL
82(13) basically defines "electric corporation” as any entity
owni ng an "electric plant™ with certain exceptions not relevant
here. PSL 82(12) provides, in the relevant part:

The term"electric plant,” when used in this
chapter, includes all real estate, fixtures and
personal property operated, owned, used or to be
used for or in connection with or to facilitate
the generation, transm ssion, distribution, sale
or furnishing of electricity for light, heat or
power ...

As quoted earlier, the TCL uses the conjunctive ("and") rather
than the disjunctive ("or") found in the PSL. This difference,
Br ookhaven Energy continues, coupled with the above referenced
| anguage denonstrates that the definition of "electric plant” in
PSL 82(12) applies only to the PSL itself ("when used in this
chapter") and not to any other New York Law. ® Moreover
Br ookhaven Energy continues, the differences conpel the
conclusion that a generator can in fact be an electric
corporation subject to Public Service Conm ssion jurisdiction
(since all it needs to do is own generation), but not an
"electric corporation” under the TCL (since it owns no
facilities for the delivery of its electricity to consuners as
that statute requires.)

DPS Staff agrees with Brookhaven Energy that it is not
an entity with the power of em nent domain. According to
DPS Staff, the issue of whether Article X applicants should be
considered "electric corporations” under the TCL was first
addressed by the Siting Board in Athens where it determ ned that

% The termelectric plant is repeated in the definition of
"“electric corporation” in PSL 82(13).

-16-
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At hens was not an "electric corporation” because it was not

of fering an essential service, in that it was not required to
construct, operate and maintain electric service for the benefit
of the public.?

DPS Staff points out that not only will Brookhaven
Energy provide electricity to the whol esale electric market and
not to custoners directly but also it is not mandated to
"construct, operate and maintain" an electric generation
facility for the benefit of the public.

In our January 2 Order, we set forth our discussion of
the Applicant's business structure, and our interpretation of
TCL 810 requirenents. W concluded that Brookhaven Energy is
not an "electric corporation” under TCL 810. Even though the
Applicant will be involved in the business of generating
el ectricity (producing it), it will not be engaged in the
busi ness of supplying electricity (i.e., delivering it to
el ectricity custonmers). The Transportation Corporations Law
requires that an electric corporation provide both of these
services to have the power of em nent domain. W al so observed
that the Appellate Division essentially held in favor of this
approach when it held that the Siting Board had rationally
determ ned that the devel oper in Athens, also a private
applicant, |acked the power of eninent domain.® This is why it
is not reasonable to use the definition of an electric
corporation in PSL 82(11) to determne if the Applicant is an
el ectric corporation under TCL 810. Thus the principle fromthe
Si nonel li case, which supports differentiating ternms in distinct
statutory contexts, was properly applied in this instance.

The Town's petition for rehearing has presented no
error of law or fact or new circunstance that warrants a
different analysis. Therefore, its request for rehearing on
this matter is denied and we reaffirmthat this Applicant was

? Case 97-F-1563, Application of Athens Generating Conpany,
L. P., Recommended Deci sion (issued Septenber 3, 1999), p. 285.

# CHV, supra, 723 N.Y.S.2d 532, 538.
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not and is not required to present evidence concerning
alternative sites that it does not own or otherw se control

1. Local Laws

The Town seeks rehearing of our decision to waive
certain local laws including a height Iimt, setback provisions,
special permt, and noise limtations. At the outset, we note
that we only granted two waivers - one related to a height
limit, the other to a restriction on nighttine construction.?®
As the Town did not take exception to the exam ners
recommendation that we grant the latter waiver, our rules
provide that it may not seek a different resolution of that
i ssue on rehearing.® Consequently, the waiver of the height
limt is the only one considered here.

A. The Town's Pl an and Code

The Town agrees with us that deference should be given
to the Town's Conprehensive Plan (Pl an) and zoni ng ordi nance,
but it believes that we have msinterpreted the Plan. The Town
clainms that we approved the Recomrended Decision (at pages 27
t hrough 28), which states the project would be consistent with
the Plan and Longwood M ni-Master Plan, "which explicitly states
that industrial developnent in the Longwood School District
shoul d be | ocated on the south side of the [Long Island
Expressway (LIE)]." The Town asserts that the Plan makes no
such statenent; but rather states only that in order to channel
i ndustries away fromthe Special G oundwater Protection Area

® Opinion and Order, pp. 18-19. The Applicant requested a
wai ver of the latter to carry out construction, drilling,
earth novi ng, excavating or denolition work between 6:00 p. m
and 7: 00 a.m on weekdays, on weekends (typically Saturday)
and during legal holidays. To a great extent, this is so it
could enploy multiple shifts on weekdays and to allowit to
conpl ete concrete pours and steam bl ows that nust proceed on a
continuous basis. This waiver was allowed subject to the
terms of Certificate condition VII(B)

¥ 16 NYCRR §4.10(d)(2).
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(SPGA) north of the LIE, "other parcels south of the LIE, close
to the [school district] boundary should be designated as future
site (sic) for industrial devel opment."*

The Town argues that this statenment does not support a
conclusion that the Plan anticipates and approves construction
of a major electric generating plant in Yaphank. According to
the Town, the Plan nerely urges that industries should be
channel ed away fromthe SGPA, but within the school district.

In fact, the Town observes that the |ands south of the LIE are
zoned for light industry. Consequently, it concludes there is
consi stency between the Plan and the zoning code in relation to
[ ight industry devel opnent south of the LIE. However, the Town
enphasi zes that we have not shown that the Plan woul d support
the project, which it characterizes as a manmoth "heavy

i ndustry” facility to be built in the light industry L-1 zone at
Yaphank. Inasmuch as the Town's witness, an expert planner
whose testinony the Town all eges was uncontested, stated that
the Plan "absolutely does not endorse or support heavy
industrial usage . . .,"*® the Town concludes that the only
rational interpretation of the record is that the project is not
consistent with the Town's Pl an.

Wth respect to the portion of the Town Code all ow ng
el ectric generating facilities in the L-1 light industry zone
subj ect to issuance of a special permt, the Town explains that

all electric generating facilities are not created equal, i.e.,
they vary in size and inpact. According to the Town, our
"one-size fits all"™ assunption in finding that the project

satisfied the criteria for special permt approval, with the
exception of the building height limt, conveniently overl ooks
the reality that the Town Code, while allow ng sonme generating

% The Application at §10. 3. 4. 1.

2 Tr. 1708.
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plants in the L-1 zone by special permt, was intended to
excl ude others.®

Br ookhaven Energy asserts that the Town m sstates the
record given that the Qpinion and Order expressly states that
" Conpr ehensi ve Pl an considered industrial devel opnent south of
the LIE," which is fully consistent with the | anguage the Town
quotes fromthe Plan.® 1In addition, Brookhaven Energy argues
the Town's assertion that the "Plan nmerely urges that industries
shoul d be channel ed away fromthe SGPA, but within the school
district” is irrelevant because, irrespective of the reason, the
Plan as well as the Longwood M ni-Master Plan state that the
area in which the project site is located is appropriate for
"industrial developrment."® Finally, the Applicant notes that
the Town's Zoni ng ordi nance was anmended in 2000 to allow for
el ectric generation facilities in a light industrial district.

We do not agree with the Town that we have
m sinterpreted the Plan, and, insofar as the Town cl ainms the
exam ners are inconsistent with our decisions, we note that we
only adopted those portions of the Recomended Decision that are
consistent with our Opinion and Order.® W also agree with
Br ookhaven Energy that the Town Code expressly allows "electric
generating facilities" in the L-1 District subject to certain
criteria. Wth one exception, the Project conplies with those

®¥ The Town al so uses this argument to support its request for
rehearing on its notion to strike the testinony related to
this subject sponsored by M. Sol zhenitsyn (Tr. 1692-1695) and
to receive into evidence its offer of proof sponsored by
Dr. Koppel man (Tr. 203-216 and 1717-1721) related to the
Shoreham site. As set forth infra, we reject this argunent
and therefore this request as well. Mreover, the exam ners
properly agreed that M. Sol zhenitsyn's qualifications on this
topic go to the weight to be accorded his testinony, while
Dr. Koppel man's testinony about an unavail abl e Shoreham site
is irrelevant and was properly stricken.

¥ pi nion and Oder, p. 17.
® Exh. 1, Vol. 1 at 10-56.

¥ pi nion and Order, p. 84.
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criteria. The exception is the height limt, which is further
di scussed below. The testinony of the Town's pl anner ignores
this basic fact and, thus, is not persuasive. In sum we
conclude that the Town has failed to identify any error of |aw
or fact that warrants rehearing.

B. Height Limt
In our Opinion and Order, we waived the Town's
buil ding height limt because it would be unreasonably
restrictive in that it is not possible to construct the
generator buildings, cooling towers, associated switchyard and

el ectrical transm ssion towers consistent with good engi neering
practices beneath the 50-foot height limit.™

According to the Town, we erroneously waived the
height limt because we failed to wei gh the reasonabl eness of
the restrictive code provision as applied to the project at
Yaphank in relation to siting the proposed facility at
alternative sites such as Shoreham and failed to consider the
possibility that the application should be denied outright, as
an alternative to waiving the code provisions.

Article X allows us to waive a local lawif we find
that "as applied to the proposed facility” it is unreasonably
restrictive in view of existing technology or the needs of or
costs to ratepayers.® W adhere to the discussion in our
Opi nion and Order that application of the height Iimts in the
zoni ng ordi nance woul d be unreasonably restrictive in view of
avai |l abl e technol ogy, which requires buildings and structures
over fifty feet tall to generate and deliver electricity to the
power grid. Again, power plants are an allowed use in the |ight
i ndustrial zone, in which the proposed facility will be
situated. For this reason, and given the absence of any
alternative site owned or controlled by the Applicant, we need
not consider the inpacts of the project at a different |ocation

% Opinion and Order, p. 18.

® pSL §168(2)(d).
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or in the absence of its construction in deciding this issue.
The Town's request for a rehearing is denied on this point.

C. Constitutionally of PSL 8168(2)(d)
In our decision, we rejected the Town's argunent that
PSL 8168(2)(d), which grants us the authority to waive | ocal
laws if specified criteria are net, is unconstitutional because

it did not conmply with the doubl e-enactment requirenents of
Article I X, Section 2(b)(1) of the New York Constitution.® That
conclusion rests in large part on Siting Board decision in
Athens,® in which it was concluded and that PSL Article X, and
in particular PSL 8168(2)(d), are constitutional because the
terms apply generally with respect to any and all |ocal |aws or
regul ations. W also explained that the Appellate D vision had
uphel d the Athens Siting Board' s determ nation, rejecting
argunents that PSL §168(2)(d) was unconstitutional.®

In its petition for rehearing, the Town suggests that
At hens is distinguishable inasnmuch as we, over the Town's
obj ection, have expressly "refused to apply" provisions of the
Town Code, referring to our waiver of the height restriction.
Moreover, as applied to the facts of this case, the Town clains
that our refusal contravenes Article I X, 82(b) of the State
Constitution, and has "inpaired" and "di m ni shed" the Town's
zoni ng power and the power granted by 810(1) of the Statute of
Local Governnents. Caimng that this latter dimnution and
i mpai rment is not excluded or reserved by 811 of the Statute of

® pinion and Order, pp. 13-14. That conclusion relied, in
part, up on the Court of Appeals decision in which it was
determ ned that a general |aw, applicable to al
muni ci palities, does not warrant a two-1egislative session
approval that would be required to anend the statute of |ocal
governments, Wanbat Realty Corp. v. State of New York,
41 N.Y.2d 490, 498 (1977).

© Case 97-F-1563, Application by Athens Generating Conpany,
L.P., Opinion and Order Granting Certificate of Environnenta
Conmpatibility and Public Need (issued June 15, 2000).

41 CI__N
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Local Governnents, including any law relating to a matter other
t han the property, affairs or governnent of |ocal affairs [i.e.,
a general law], the Town seeks a rehearing on our decision to
wai ve the Town's height restriction.

The Town concedes that PSL Article X overall nmay be a
"general law, " but our granting the waiver under PSL 8168(2)
directly relates to the Town's affairs, and our restraint on the
Town's power is specific, not general. Therefore, the Town
reasons, our waiver of the code provisions is not excluded
pursuant to 811 of the Statute of Local Governnents.

Br ookhaven Energy replies that the Town's clai ned
di stinction between this case and At hens does not exist because
the Athens Siting Board also "refused to apply" certain | ocal
provi sions.® Brookhaven Energy contends, noreover, that the
Town's reasoning is circular in that the Town acknow edges t hat
PSL Article X as a whole may be a general |aw, but clains that
PSL 8168(d)(2) itself directly relates to the Towmn's affairs and
is therefore specific, not general.

As a threshold matter, to the extent that the Town
repeats the argunents it raised on exceptions with respect to
home rule, its argunents are denied for the reasons stated in
the Certificate. W find that the Town has not distinguished
At hens fromthe instant case because in both cases |ocal |aws
were wai ved by the Siting Board pursuant to criteria in a
general |aw expressly permtting such waivers throughout New
York. W note that the Third Departnent in CHV pointed out:

The test of whether a statute addresses a matter

of State-w de concern cannot be determ ned

t hrough subjective analysis on a case-by-case

basis. To the contrary, a statute qualifies as

a "general law' if it "in terns and in effect
applies alike . . . to all cities, all towns, or

“ Case 97-F-1563, Athens Generating Co., L.P., Opinion and O der
Granting Certificate of Environmental Conpatibility and Public
Need (issued June 15, 2000), pp. 87-88 (granting waivers from
a use restriction to allow construction of a punp house, a
50 foot setback requirenent, a 35-foot height limtation,
restrictions on the construction of the project's gas,
el ectric and water supply interconnects.)
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all villages. [Ctations omtted] Consistent
with that view, conprehensive regul atory schenes
relating to the siting of public utilities have
been found to qualify as a 'general |aw
preenpting |l ocal zoning ordinances."®

As PSL Article X is a general |aw duly enacted under N.Y.
Constitution Article I X, Section 2(b)(2), the Town's contention,
that PSL Article X has dimnished its powers under the Statute
of Local Governnents is governed by Article I X, Section 2(b) (1),
is not pertinent.” Again, the Town has the home rule powers
granted by the Legislature, which powers it may exercise to the
extent that the Legislature has not overrided them by general
law, and the Legislature did so override those powers in
enacting PSL Article X. Thus, we find that the Town has not
denonstrated any error of fact or |aw and we deny the request
for rehearing on this constitutional question.

I11. Joint Stipulations

The Town petitions for rehearing with respect to the
Joint Stipulations.® In general, the Town contends that the
Joint Stipulations represent a prinma facie case for Brookhaven
Energy, and reflect the opinions and concl usions of the
signatory parties. The Town argues that the Joint Stipul ations
do not include the "whole record.” According to the Town, the
Joint Stipulations have no evidentiary weight, and therefore,
cannot serve as the basis for any of the findings required by
PSL 8168(2).

The Town states further that the statutory
determ nati ons at pages 82-84 of the Opinion and Order are
defective because they nerely restate the wording in the
findings required by PSL 8168(2). The Town cites case law to

® CHV, 281 A D.2d at 95.

“ The same conclusion applies if the Town were basing its
argunments on the portion of N. Y. Const. Article I X, 82(b)(2)
following the words "only by general |aw."

® Town's Petition for Rehearing, pp. 16-19.
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support its argument that such a practice is inappropriate. ®

Bel i eving our Opinion and Order |acks specific findings of fact
with detailed record citations and anal ysis, the Town concl udes
that the Opinion and Order does not neet the standard outli ned
at PSL 8170(1).

Referring to pages 9-10 of the Opinion and Order, the
Town objects, in particular, to the assertion presented in the
Joint Stipulations that the site is surrounded by
infrastructure.” 1In addition, the Town contends that the
Opi nion and Order incorrectly concludes that the project would
conply with all regulatory requirenents. Rather, the Town
asserts that the Opinion and Order overrides Town Code
requi renents on the grounds that such requirenents are
“unreasonably restrictive.”

In its response, ® Brookhaven Energy argues that the
Town di d not preserve any objections about the Joint
Stipul ations. Brookhaven Energy continues that the Town’s
petition for rehearing identifies portions at the beginning, and
the end of the Opinion and Order, but neglects to nention the
i nterveni ng 80 pages of analysis and di scussion. The Applicant
poi nts out that the Town cites no legal authority to support its
argunment that no wei ght should be assigned to the Joint
Sti pul ati ons.

Citing the transcript,® Brookhaven Energy states that
the Town’ s attorney suggested that the stipulations should be
made part of the record. The Applicant asserts that the Town is
bei ng i nconsi stent about the significance of the Joint

“® Doremus v. Town of Oyster Bay, No. 2006/97, slip opinion at 14
(Sup. &. Kings Co., Jan 22, 1989), aff’'d. 274 A D.2d 390
(2d Dept. 200); Montauk |Inprovenent, Inc. v. Procaccino,
41 N.Y.2d 913 (1997); Regional Action G oup v. Zagata,
245 A.D. 2d 798, (3d Dept. 1997).

“ Town's Petition for Rehearing, p. 18.

Br ookhaven Energy Limted Partnership’s Response to Town
Petition for Rehearing, pp. 17-19.

® Tr. 314, lines 23-24.
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Stipul ations, which underm nes the Town’s criticisnms of our
reliance on them

Br ookhaven Energy mai ntains that the Joint
Stipulations including their attachnments and exhibits provide us
with a sufficient record on which to base all necessary findings
required by Article X. The Applicant explains further that we
are not bound by the Joint Stipulations. 1In addition to the
Joint Stipulations, Brookhaven Energy states that the Opinion
and Order also relied upon the record devel oped during the
adj udi catory hearing concerning the issues advanced by the Town
and ot hers.

We note that under cover letter dated January 30,

2002, the Applicant filed copies of the Joint Stipulations and
attachnments with the Secretary to the Siting Board, the

exam ners, and the parties to the adjudicatory hearing including
the Town. Tab Cto the Joint Stipulations is a Joint Exhibit
List wwth itens nunbered 1-25. The itens identified on the
Joint Exhibit List include the application naterials, responses
to interrogatories, and draft environnental permts.

During the adjudicatory hearing on February 4, 2002,
the attachnents to the Joint Stipulations were marked for
identification as Exhibits 1-25.® Before the hearing session
adj ourned for the day, the presiding exam ner inquired whether
anyone objected to the receipt of Exhibits 1-25, which
previ ously had been nmarked for identification. There were no
obj ections, and the presiding exam ner received Exhibits 1-25
into evidence.” Therefore, the Town’s claimthat the Joint
Stipul ati ons have no wei ght as evidence is incorrect.

As explained in the Reconmrended Deci sion, * the Joint
Stipulations contain 12 topic agreenents that identify the

% Tr. 255.

> Tr. 484-485. At the end of the February 4, 2002 hearing
session, Exhibits 26-31 were al so received into evidence
wi t hout obj ection.

> Recommended Deci sion, pp. 4-5.
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probabl e environnental inpacts of the proposed facility. Each
topi c agreenent contains stipulated facts and cross-references
to the application and exhibits, which are part of the
evidentiary record, that denonstrate the basis for the
Signatories’ agreenents. Although the Town did not sign the
Joint Stipulations, at no tine during this proceeding did the
Town specifically object to the topic agreenents addressing air
resources, soil s/ geol ogy/ sei snol ogy/tsunam occurrence,
terrestrial ecology, and water resources. To the extent that
the Town objected to the other topic agreenents, an extensive
adj udi catory hearing was held where the Town had an opportunity
to exam ne the evidence proffered by the Applicant and the
DPS Staff concerning the disputed topic areas, and to present
evi dence to rebut the Applicant's and the DPS Staff's
presentations. *

In its petition for rehearing, the Town is
i nappropriately attenpting to expand the scope of its objections
related to the Joint Stipulations. Initially, the Town limted
its objections to the Joint Stipulations to the extent that the
Joint Stipulations were inconsistent with the Town’s position
concerning the topic agreenents that addressed | and use/l ocal
| aws/ deconmi ssi oni ng, noi se, public interest, reasonable
alternatives, traffic, and visual and cultural resources.™
Those specific objections were addressed in the Opinion and
Order, and herein to the extent that they are the subject of the
Town’ s petition for rehearing. At this point in the proceeding,
however, the Town cannot expand its objections about the Joint
Stipulations to include the other topic agreenents that
initially had not been contested at the conmencenent of the

*® The parties who actively participated in the adjudicatory
heari ng were the Town, LIPA, the Applicant and the DPS Staff.
The appearances at the February 4, 2002 hearing session are
noted in the transcript at pages 199-201.

> Town’s Brief on Exceptions, p. 69.
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hearing.® W deny the Town’s petition for rehearing on the
Joint Stipulations.

V. Intervenor Funding

The Town seeks rehearing of our decision to deny
rei nmbursenents of counsel's fees. W noted that PSL 8164(6)(a)
aut hori zes di sbursenents "to defray expenses incurred by
muni ci pal and other |ocal parties to the proceeding . . . for
expert witness and consultant fees."® W further explained that

Article Xrefers to |l egal advisors as "counsel” and does not
aut hori ze use of intervenor account funds to defray the costs of
counsel . >

According to the Town, the standard under
PSL 8164(6)(b) for disbursement fromthe fund is that the
expenditure should "contribute to an informed decision as to the
appropriateness of the site and facility.” daimng that the
Town's Article X attorney has uni que experience and expertise
with Article X and with power plant siting in New York, the Town
believes it conforns to this standard. The Town reasons t hat
the | and use and devel opnent deci sions are normally nade by
| ocal governnents, including towns, but the Legislature made an
exception to the normal practice when it vested the Siting Board
with authority to override local laws in major power plant
siting cases. As a quid pro quo, the Town states, the
Legi slature provided for half of the intervenor fund as
financial support for participation by |ocal governnments before
the Siting Board, to assure conpliance with |ocal |aw

The Town concl udes that we do not have discretion to

deny funding to it because its participation contributed to our
maki ng an informed decision. Accordingly, the Town seeks
rehearing and rei nbursenent fromthe intervenor fund for the
Town's Article X attorney's fees.

® 16 NYCRR 84.10(d)(2).
*® (pi nion and Order, p. 51.

1 d.
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The Town basic argunent is that whether or not a
muni ci pality or other local party makes a contribution to an
infornmed decision is the sole criteria for determning if
intervenor funding is available. W previously determ ned, on
two occasions, that "counsel” is the specific termused in the
PSL to refer to attorneys. Wile the Town calls the distinction
bet ween "counsel " and "expert w tnesses and consul tants”
"specious," it provides no good reason for ignoring the
difference. As we previously determned in this case, allow ng
i ntervenor funding to be used for counsel fees is not consistent
with the statute's intent to limt such funding to consultants
and experts that contribute to the technical devel opnent of
i ssues on the record.® The Town's argunent that the Legislature
dedi cated half of the intervenor fund to nmunicipalities nakes no
headway agai nst the Legislature's intention that such funding be
used for technical devel opnment of the record by consultants, not
| egal representation, which would quickly deplete the intervenor
fund in degradation of that purpose. As the Town has not
denonstrated any error of fact or law, its request for a
rehearing is denied on this point.*

V. Approved Procurenent Process

According to the Town, we incorrectly found that no
party had objected to the exam ners' recomended finding that
the project has been sel ected pursuant to an approved
procurenent process.® The Town alleges that LIPA expressly
excepted to the exam ners' recommendation, contending that the

® January 2 Order, pp. 6-7.

® W note that of the nearly 40 bills currently pending to amend
PSL Article X, only three would provide for a limted use of
i ntervenor funds to pay for counsel. These include A 715 and
A. 11755, both of which would allow use of intervenor funds
for attorney's fees, though the latter would prohibit such use
for judicial review. S. 7596 would provide for use of up to
10% of all intervenor funds for |egal fees.

® pinion and Order, p. 9.

-29-



CASE 00- F- 0566

project will adversely affect conpetition.® The Town states we
have neglected to rule on the question of whether the project
has been sel ected pursuant to an approved procurenent process.

Br ookhaven Energy observes that inasnmuch as the Town
failed to argue this issue in its Brief on Exceptions, it failed
to preserve this issue for consideration at this stage of the
proceedi ng. ® Brookhaven Energy al so notes that no party opposed
its notion for a declaratory ruling that the project has been
sel ected pursuant to an approved procurenent process.

The Town did not raise this issue at any point prior
to now, including in its brief on exceptions. Accordingly, it
may not raise it now ®

Br ookhaven Energy submitted with its Article X
application a notion for a declaratory ruling that the project
has been sel ected pursuant to an approved procurenent process in
conpliance with PSL 8168(2)(a)(ii). No party, including the
Town, objected to this notion, and we expressly concl uded that
the project has been sel ected pursuant to an approved
procurenent process.® Rather than support the Town, the fact
that LI PA conpl ai ned about the econom c effects of the new
facility on its generation portfolio, tends to support the
conclusion that the facility will foster conmpetition.® 1In
addition, the section of LIPA's brief cited by the Town
addresses the project's effect on conpetition, which LIPA

° LI PA Brief on Exception, April 29, 2002, pp. 27-29.
% 16 NYCRR §4.10(d)(2).
% 16 NYCRR §4.10(d)(2). This rule was enforced recently in

Institute of Legal Research v. Siting Board, 744 N. Y.S. 2d 441
(App. Div., 2" Dept.) and previously in CHV, supra.

® pinion and Order, p. 50. Information supporting this
conclusion may be found in the Application, Vol. I, pp. 1-2
through 1-6. See, also, Opinion and Order, pp. 78-80.

® The latest state energy plan was adopted in June 2002. It

readopts the conclusions of the 1998 SEP about the benefits of
conpetition in electricity markets, pp. 1-20.
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cont ended woul d be adverse to and not in the "public interest."®
The public interest standard is contained in a separate section,
PSL 8168(2)(e), not the section cited by the Town, and does not
go to the threshold question of whether a proposed pl ant has

been sel ected pursuant to an approved procurenment process, i.e.,
a nmerchant plant proposing to sell its output into the State's
electric grid. 1In any event, there has been no show ng of

destructive conpetition.

VI . Deconm ssi oni ng Fund

The Town seeks rehearing with respect to our decision
to establish a $4.5 million decomm ssioning fund instead of the
$12 million requested by the Towmn. W rejected the Town's

position because it had not justified enploying a "reverse
construction” approach to decomm ssion the project when a | ess
expensive alternative is avail able and because the $4.5 nmillion
al | onance was supported by actual experience that denonstrates
it is sufficient to cover anticipated deconm ssioning costs.®

The Town clains that the $4.5 million fund woul d
i nadequately protect it. According to the Town, an orderly
denolition process would cost $12 million and that scrap val ue

of plant components woul d not be adequate to cover nmjor
decomi ssi oni ng costs.

Both of the Town's concerns were addressed in our
Opinion and Order. There, we noted that Brookhaven Energy's

studi es denonstrated that the $4.5 mllion itself is sufficient
to cover the cost of decomm ssioning even without any sal vage or
scrap value. In addition, we pointed out that there is a world-

wi de second- hand narket for generating equi pnent and that it
woul d be all but inpossible for the Applicant to finance the
Project w thout insurance coverage for catastrophic
contingenci es. ®

® LIPA's Brief on Exceptions, April 29, 2002, p. 27.
® Opinion and Order, p. 32.

% Opinion and Order, p. 31, relying on Tr. 640, 611, and 661
Thi s evidence was unrebutted.
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We al so disagreed with the Town on the deconm ssi oni ng
met hod. We rejected the Town's approach to renove piece by
pi ece the structures and agreed that, once the machinery is
removed, the structures could sinply be ripped down. No good
reason has been offered to reconsider these issues and no issue
of fact or law or change in circunstances has been raised.
Consequently, this portion of the Town's request for rehearing
i s denied.

VIl. Visual, Aesthetic, and Historic Sites
The Town requests rehearing of our conclusion that the

project would m nimze adverse visual inpacts and not inpair
historical or cultural resources.® According to the Town, our
concl usi on overl ooks the fact that the project’s nassive
structures would be in plain view fromthe roads abutting the
site. As a result, the Town argues, that over 10,000 persons
who travel on Sills Road daily between the Long |Island Railroad
and the LIE, and over 64,000 notorists who daily pass by the
site on the LIE would be distracted by the project’s structures
conpared to the current setting.

According to the Town, the Applicant’s mtigation is
mnimal, given the project’s size conpared to the area of the
proposed site. The Town cites Lane Construction v. Cahill, 270
A.D.2d 609 (3d Dept. 2000) for the proposition that where a
project’s adverse inpacts on the historical and scenic character

of the community, including visual and other potential inpacts,
cannot be mtigated, the application for the project should be
deni ed.

The Town asserts further that the Opinion and Order is
unl awf ul because it does not conpare the project’s potenti al
vi sual and aesthetic inpacts at the Yaphank site with potenti al
alternative sites. According to the Town, this om ssion “cuts
the heart out of SEQRA and equival ent requirenments of
Article X. "™

® Town’s Petition for Rehearing, pp. 23-25.

© Town’s Petition for Rehearing, pp. 24-25.
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In its response, Brookhaven Energy notes that the
Town’ s petition for rehearing concerning the potential visual
impacts to cultural and historical resources fails to nmention
t hat the hi ghways bordering, or near, the site are not scenic
hi ghways and do not otherw se have any recogni zed cul tural or
hi storical significance. Fromthe Applicant’s perspective,

i ndividuals traveling in vehicles along Sills Road and the LIE
are passing through, or near, an industrial zoned area, and
woul d have brief views of the project.

Wth respect to the Town’s claimthat the project
woul d be out-of-character with the area, the Applicant points
out that the area is zoned for industrial use. Brookhaven
Energy argues that the Town’s w tnesses and evi dence were
di scredited at the hearing. Accordingly, the Applicant supports
our conclusion that potential visual inpacts to cultural and
historic sites would be mnimzed. In any event, the Applicant
notes, such views of the project were taken into account when
determining if the project's inpacts are reasonably m ni m zed.

Wth respect to pages 20 through 29 of the Opinion and
Order, the Town argues in its petition for rehearing that the
potential visual inpacts of the project cannot be mtigated, and
references the testinony of its experts to support its argunent.
For the reasons discussed in the Recomended Decision, the
exam ners found the Applicant’s evidence nore conpelling than
the Town’s.™ G ven the Town’s exceptions, we reviewed the
record concerning this issue, and agreed with the exami ners. ™

The Town’s argunents in its petition for rehearing are
not persuasive. Specifically, we reject outright the suggestion

" Recommended Deci sion, pp. 20-27. Anong other things, the
Exam ners concl uded that significant wei ght should be accorded
to the opinion of the Ofice of Parks, Recreation and Historic
Preservation (Ex. 20), that the proposed facilities would not
have adverse inpacts on historic or archeol ogi cal resources.
They al so concl uded that visual inpacts would be reasonably
mtigated by mai ntenance of sone existing vegetation and the
proposed residential |andscaping plan.

2 Opi nion and Order, pp. 20-29.
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that drivers on the LIE or Sills Road will be perpetually
di stracted by the nmass of the project, and disagree that the
required mtigation is trivial. Unlike views of or from Scenic
Areas of State-wi de Significance or historic properties, highway
vi ews t hrough breaks in the vegetative screen by drivers who are
focused on traffic safety do not have the sanme |evel of
si gni fi cance. ®

As di scussed in our Opinion and Order, we do not read
t he Appel late Division decision in Lane Construction as
requiring that projects be rejected where there will be visual
i npacts that cannot be mtigated. That case stands for the
proposition that the review ng court found an adequate
evidentiary basis for the DEC Deputy Comm ssioner to reject a
proposed mining project in the specific factual circunstances

presented. As previously explained, this does not dimnish our
discretion in this case to determ ne whether this proposed

el ectric generation facility reasonably m nim zes adverse
environnmental inpacts with respect to the interest of the state,
aest hetics, and preservation of historic resources.

We deny that the Opinion and Order is unlawful to the
extent it does not conpare the project’s potential visual and
aesthetic inpacts at the Yaphank site with those that m ght
occur at alternative sites. W note that the Town does not
provide a specific citation to either Article X or SEQRA or
their inplenmenting regulations to show that such a conparison is
warranted. As discussed el sewhere in this Order, the scope of
any alternative site analysis is limted to parcels owned by or
ot herwi se under the control of the Applicant.™ It is well
established that the Town’s preferred site at Shorehamis not
avai l able. For all of these reasons, the Town’ s request for
rehearing is denied.

" See Case 97-F-1563, Athens Generating Company, L.P., Qpinion
and Order Granting Certificate of Environnental Conpatibility
and Public Need (June 15, 2000), pp. 51-52, 71-72.

16 NYCRR §1001. 2(d)(2).
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VI11. Noise

Wth respect to our findings concerning noise |evels,
the Town requests a rehearing because it clains we failed to
consider the fact that noises that would emanate fromthe
project would be "out of character” with the existing and
pl anned |ight industry uses of the area.

Br ookhaven Energy responds that the Town cannot
seriously claimthat noise generated by the project would be
"out of character” with/ what is contenplated for the area when
t he Town Code expressly contenpl ates the devel opnment of electric
generating facilities in the L-1 District.

In our Opinion and Order, we agreed with the exam ners
that the concerns raised by the Town with respect to noise
shoul d not preclude issuance of a Certificate.” Not only would
t he noi se | evel s be bel ow EPA gui del i nes and HUD regul ati ons,
but also would conply with the Town's Code. In addition, the
Town' s Zoni ng Code permits the construction and operation of
generating facilities on the proposed site. Consequently, we
deny the Town's request for a rehearing on this issue.

| X. M scell aneous

The Town clainms it is aggrieved by each and every part
of our prior Opinion and Order.”™ The Town al so states that it
is incorporating into its petition by reference other docunents
prepared by it and dated Cctober 2, 2001, March 12, 2002, and
April 26, 2002.7

This Order evaluates only those natters properly

rai sed, separately identified, and specifically explained and
supported in the Town's petition for rehearing.”

™ pinion and Order, p. 38.
Petition, p. 1.
7 1bid., p. 2, n. 1

® 16 NYCRR §83.7(b), 4.10(d)(2), and 1000. 1
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X. Concl usi on

The proposed Brookhaven Energy electric facility has
been the subject of a conprehensive and formal review since
August 15, 2001 and the general outline of the proposal has been
t he subject of public scrutiny for a |onger period.

During the process, public coments were subm tted,
evi dence was submtted, w tnesses were sworn and cross-exam ned,
witten pleadings were subnmtted, a recomrended deci sion was
i ssued, and further pleadings were entertained.

Al'l of this information was scrutinized and eval uat ed
carefully and thoroughly, to the extent that sone of the
argunents of the town were considered three or nore tines before
we rendered our Opinion and O der.

The Town of Brookhaven is clearly dissatisfied with
our decision, despite the nunmerous conditions and aneliorative
nmeasures that have been required to mnimze the plant's overal
i npacts. W conclude that the Town is dissatisfied because it
focuses entirely on |l ocal considerations and interests, and
fails to weigh appropriately, as we must under PSL Article X
the overall interests of Long Island and the State of New YorKk.
These interests include: (1) ensuring electric generating
capacity to neet peak demand | evels during contingency periods,
(2) encouraging the devel opnent of conpetitive electric markets,
(3) ensuring reasonably priced electricity in retail markets,

(4) encouragi ng devel opnent of new, cleaner, state-of-the-art
generating facilities, and (5) acconplishing these goals while
m nim zing environnental inpacts to the extent practicable.

Not ably, the Town does not dispute any of our findings with
respect to these broader interests.

The Town's dissatisfaction with our decision does not
establish in any manner that the Town's positions have not been
t horoughly and fairly considered or that the conclusions we have
reached are not well supported in the record.

In this context, having reviewed carefully the
Petition for Rehearing of the Town of Brookhaven, and for the
reasons di scussed above, we find and determi ne that the Petition
for Rehearing should be and is denied in all respects.
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PETI TI ON FOR CLARI FI CATI ON

By petition dated August 29, 2002, Brookhaven Energy
seeks clarification of our Opinion and Order and errata dated
August 21, 2002 and, pending clarification, a stay of the tine
period in which it is required to accept the Article X
Certificate.

Br ookhaven Energy notes that page 10 of the Opinion
and Order as corrected states:

In the normal course of business, Brookhaven
Energy expects to require certain permts and
approval s under regul ations issued by Suffolk
County and its agencies, including, but not
limted to, building permts, highway permts,
sanitation permts, and pernmts related to fire
prevention. The Joint Stipulation contains
agreenent anong the parties that we should

aut horize Suffolk County and its agencies to

i ssue the permts or approvals listed in
Section 10.4 of the Applications.

The request is reasonable, and no party opposes
it. Accordingly, we authorize Suffol k County
and its agencies to issue the various permts
and approvals listed in Section 10.4 of the
Appl i cati on.

Accordi ng to Brookhaven Energy, Section 10.4 of the
application addresses all Suffolk County approvals and permts
to which the project would be subject absent Article X, as well
as all substantive Suffolk County requirenents applicable to the
project. However, Brookhaven Energy states that Section Il (B)
of the Land Use/Local Laws/Decomm ssioning Topi c Agreenent lists
only five specific Suffolk County permts/approvals (one
condi tioned on whether a nearby sewer district is formed) that
the Signatories requested Suffolk County and its agencies be
authorized to issue. The five approval s/permts are:

1. County Sanitary Code Article 12 permt;

2. County Sewer Agency Fornal Approval for

sewer connection as soon as a sewer district is

f or ned;

3. County Sanitary Code Article 6 permt, only
if and as long as a sanitary-only septic system
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is required because a sewer district will not
yet have been forned;

4. County DPWH ghway Permt (Traffic Division
traffic signal alteration plan); and

5. County DPWHi ghway Permt (Traffic Division
i nprovenents, per Certificate Condition X)

The sane list of five permts/approvals were then incorporated
into the Signatories' Proposed Certificate Conditions at
Condition VI (F), and also the final Certificate Conditions
approved in the Opinion and Order.

Absent clarification, Brookhaven Energy fears that the
Opi nion and Order could be construed to authorize Suffolk County
and its agencies to issue permts/approval s beyond those
specifically requested. Therefore, Brookhaven Energy requests
that we clarify the Opinion and Order by authorizing Suffolk
County and its agencies to issue only the permts/approvals
specifically listed in Condition VI (F) of the Certificate
Condi ti ons.

No party objects to this clarification; it appears
reasonabl e and i s granted.

Br ookhaven Energy further requests that the tine
period in which it is required to accept the Certificate be
stayed until after we rule on this petition. By letter dated
Sept enber 10, 2002, the Secretary, Janet Hand Dei xl er, extended
the date by which Brookhaven Energy nmust file its unconditional
acceptance of the Certificate to within ten days of our issuance
of a decision on its petition for clarification.

The Board on Electric CGeneration Siting
and the Environnent for Case 00-F-0566 orders:

1. For the reasons discussed above, the petition for
rehearing filed by the Town of Brookhaven is denied in al
respects and the petition for clarification filed by Brookhaven
Energy Limted Partnership is granted.
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2. This proceeding is continued.

By the New York State Board on
El ectric Generation Siting and the
Envi ronnent for Case 00-F- 0566

( SI GNED) JANET HAND DEl XLER
Secretary to the Board
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