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Where students love living.

September 26, 2016

Hon. Kathleen H. Burgess

Secretary to the Commission

New York State Public Service Commission
3 Empire State Plaza

Albany, New York 12223-1350

secretary@dps.ny.gov

Filed Electronically

Re: Petition to Submeter Electricity at Park Point Syracuse, a property of ACC OP (PARK POINT SU), LLC

Dear Secretary Burgess,

ACC OP (PARK POINT SU) LLC (the “Owner”) as owner, of Park Point Syracuse (“Property”), hereby
submits this petition for approval pursuant to 16 NYCRR 96.2(a) of the Public Service Commission’s (“PSC”) Rules
and Regulations, to submeter electricity an existing residential apartment complex. The building and all units are
located within the service territory of National Grid Gas and Electricity (“National Grid") and Constellation.

The existing Property is a five-story student housing apartment complex, containing sixty-six (66) units. The
Property is located at 417 Comstock Ave, Syracuse, NY 13210, near Syracuse University. The building spans the
block of Comstock and is located at the corners of Marshall and East Adams. The building is a wood frame building
which was built in 2009. The facility has a total of 226 bedrooms. The facility includes common areas such as a
resident lounge on the 2 floor, management office on the 1t floor, a maintenance office, a fitness center, coffee bar,
and gated courtyard with a grill. Utilities such as electricity, gas, water, trash, internet and cable are included in the
rental rate. All apartment units are fully furnished with energy efficient modern appliances. Each residential unit is
fully furnished with both common area and bedroom furniture. Owner’s Corporate and Property information are listed
on Exhibit A.
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The Owner's submetering plan is listed below in accordance with the requirements of 16 NYCRR 92.6(a).

Accordingly, the Owner respectfully requests the Commission to approve this petition.

1. Economic Advantages of Submetering Over Direct Utility Metering:

The economic advantage of submetering will allow the residents the ability to control their usage of
electricity and conserve energy thereby reducing the overall building consumption of electricity. Additionally, the cost
of submetering is substantially less than a direct metering conversion while still allowing the Property to maintain its
utility average rate and eligibility to collect an incentive from New York State Energy Research and Development
Authority (“NYSERDA") from its Advanced Submetering Program (“ASP”). As a master-metered building, the
Property will also be eligible to implement energy conservation measures, which are not cost effective if the building
were to be directly metered. Furthermore, there are many advantages related to the use of the Leviton 8000
submetering system as described below, such as the Leviton 8000 submetering system installed includes remote
reading capabilities utilizing a central meter server which collects the data of the individual unit meters. Each meter is
installed in the electric distribution closet and the current meter reading and usage will be visible for each unit, so
residents may monitor their usage of electricity in between receiving the monthly bills.

Meters communicate together wirelessly to form a wireless network, communicating to the central meter
server through receivers. This communication will allow a more cost effective submetering system due to the
elimination of control wiring. Each of the meters will remain in constant communication to the meter server through
the wireless receiver, where all of the meter data will be stored. The data that is sent to the meter server will include
the hourly usage of electricity for each apartment at the Property.

The advantages to the Leviton 8000 submetering system are many, and include fair energy cost allocation
based on actual resident consumption, which can be used to help modulate the boiler, instead of using the outdoor
temperature reset, which can cause over/under heating of certain units. The Leviton 8000 system also has the
advantages of daily data availability for usage analysis and the convenience of a remotely read system, whereby
entry to the premises is not required for meter reading. Additionally, the building will have web-based access to the

metering system and can be alerted to any abnormalities, including meter failure.

2. Description and Specifications of the Submetering System to be Installed:

The submetering system installed is Leviton Manufacturing Company’s Series 8000 electric submeters to
measure electricity consumption at the residential apartments. These submeters have met the PSC and NYSERDA

accuracy and meter testing requirements for residential submetering and are also eligible for use in NYSERDA's ASP
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program. Owner will have the capability to terminate electric service to individual units, at each individual unit 125
AMP breaker, located in electrical distribution closet on each floor.
Remote reading capability is possible through the use of wireless communication and meter server system.

Exhibit B includes meter description and specifications for this Property.

3. Methods Used to Calculate Individual Resident Bills:

The average rate calculation is derived by taking the total dollar cost charged to the building by National
Grid and Constellation and dividing it by the total electric usage (kWh) of the building for a specific period. The cost
per kWh is then multiplied by the residential unit's actual consumption, divided by the number of residents in the unit.
The resident’s bill will show an adjustment in consideration of Owner’s utility contribution. Owner agrees to furnish
electricity up to a cap of $40.00 per person per month and the resident is responsible for electricity charges that
exceed the $40.00 cap.

The average rate includes components, such as:
Basic Service Charge: A charge to cover costs for meter reading, billing, equipment and maintenance. This charge

is the same regardless of how much energy is used during a billing period.
Tariff Surcharge: New York State and many local municipalities impose taxes on National Grid's revenue. These
operating costs are recovered through a tariff surcharge applied to all rates and charges and may vary among taxing

municipalities within the National Grid system area.

kWh Cost: The unit of electricity usage measured by your meter. One kilowatt-hour (kWh) is 1000 watts-hours, and

will light a 100-watt bulb for 10 hours. The number of kWhs is used to determine the electricity charges on your bill

System Benefit Charge (SBC)/Renewable Portfolio Standard (RPS): This is an additional charge per kWh.

Fuel Adjustment: The sum of Market Supply Charge (MSC) and Monthly Adjustment Charge (MAC) adjustment

factors.

Sales Tax: In some areas National Grid is required to collect state and local sales taxes. Some school districts also

impose taxes.
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Incremental State Assessment Surcharge: a Surcharge collected on behalf of New York State in accordance with

Public Service Law, Section 18-a
Revenue Decoupling Mechanism (RDM): Purpose is to eliminate the link between electricity sales and profits.

Transmission Service Charge: The charge for Network Transmission Service as identified in the applicable OATT
Tariff for the provision of transmission service by the 1ISO with utility's service territory. Generally, these costs are

associated with building and maintaining the electric transmission fees.

Energy Charge — Non-Time of Use (TOU): Charge per kWh for electricity supplied for all hours of each day.
The following is an example of the formula that will be used to derive a resident’s electricity charges based

on average rate and monthly usage of 250 kwWh:

Description Sample Calculation Total

Total Building’s Cost: $AAA AA

Provided by National Grid and Constellation

Total Building Consumption (kWh) BBBB

Rate: $AAA AA/BBBB $CC.CC/kWh
250 kWh usage for Unit; 250 times $CC.CC XX.XX
Divided by # Residents (D) $XX.XX/D
Owner Contribution: ($40.00)
Resident Cost: $22.27

In no event will the total billed to resident for a billing period exceed National Grid's and Constellations total

charges for delivery and commodity in that billing period. Owner will administer the monthly electric submetering bills.
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Each billing period, Owner, will receive meter reads and process a bill based on the resident’s actual consumption. A
sample of Owner’s electric bill is attached as Exhibit C. Consistent with the Commission’s rules and regulations, the
meter reading data and billing calculations will be documented and retained for a six (6) year period for each unit.

All National Grid rate information is available on its website

(https:/lwww?9.nationalgridus.com/masselectric/business/rates/rates.asp)

All Constellation rate information is on its website

(http://www.constellation.com/solutions/for-your-commercial-business/commercial-business-energy-

options/electricity.html)

4. Plan for Complying with the Provisions of HEFPA:

When a resident has a question about their electric bill or believes the electric bill is inaccurate the following
protocol will be followed: Resident should submit the complaint to the Property Manager, including the action or relief
requested and/or the reason for a complaint about a submetering charge. The Property Manager shall investigate
and respond to the complaint in writing within fifteen (15) days of the receipt of the complaint. If the resident and the
Property Manager cannot reach an equitable agreement and resident continues to believe the complaint has not
been adequately addressed, then the resident may file a complaint with the Public Service Commission through the
Department of Public Service. Alternatively, residents may contact the Department of Public Service at any time
concerning submetered service in writing at New York State Department of Public Service, 3 Empire State Plaza,
Albany, New York 12223, by telephone at 1-800-342-3377, in person at the nearest office at 90 Church Street, New
York, NY 10007, or via the internet at www.dps.ny.gov.

In the event of non-payment of electric charges, the Owner shall afford the resident all notices and
protections available to such resident pursuant to the Home Energy Fair Practices Act (HEFPA) before any action(s)
based on such non-payment, including termination of service, is commenced.

Attached hereto as Exhibit D is a HEFPA Implementation Plan and supporting documents.

5. Submeterer Identification Form:

The Submeterer Identification Form is attached as Exhibit E hereto.

6. Method Used to Back Out Electric Charges from Rent:

For purposes of backing out electric charges from rent to ensure applicable rent reduction, if any, Owner
furnishes electricity up to a cap of $40.00 per person per month and this amount is discounted from resident’s electric

bill. Residents will be charged for any excess amount above the monthly allowance.
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7. Sample Lease Document;

Owner, by the undersigned, hereby confirms that the submetering complaint procedures, HEFPA rights and
responsibilities of residents, and a provision stating that submetering refunds will be credited to submetered resident
affected by the submeterer actions that led to such refund, provided that the submeterer has resident contact
information, shall be included in plain language in all leases or agreements governing the submetered Property.

A section in the lease will notify each resident that their apartment unit is submetered for electricity,
addendums will be issued for current residents. The lease provision will clearly outline the complaint process for the
residents and will specify the rate calculation, rate caps, and resident’s protection and enforcements mechanisms.

Lease documents are attached as Exhibit F.

8. Letter to Provider of Petition to Submeter:

Notice of Intent was submitted to National Grid and Constellation, the utility companies providing services to
the Property to be submetered, on September 26, 2016, via overnight mail. Copies of the Notice of Intent are
attached as Exhibit G.

9. Refrigerator Efficiency Information:

The Property was built in 2009 and opened in 2010, each residential unit was equipped with new
appliances, including refrigerators. In June 2016, the Property installed new refrigerators in all residential units to

ensure all refrigerators are less than ten (10) years old.

10. Description of Electrical Enerqgy Efficiency Measures Installed and/or Planned:

In order to promote electrical energy efficiency, the Property has installed, in each residential unit, GE

Energy Saver appliances and LED Bulbs.

11. Resident Electric Conservation Information:

During the leasing process, residents will be provided with energy saving tips as recommended by National
Grid. These items are attached as Exhibit H and can be found on National Grid’s website

(www.nationalgridus.com/upstate-NY) under the heading Your Home/Ways to Save.

12. Income-Based Housing Assistance:

Not applicable due to there are no low-income based residents at the Property.
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13. Description of Heat and How Provided to Residents:

This is an electric heat property that supplies electricity to the boiler for hot water and HVAC unit.

Thank you in advance for your attention to this matter. Please do not hesitate to contact me directly with any

comments or questions.

Sincerely,

el

James C. Hopke

Vice President

AAA OP (PARK POINT SU) LLC
12700 Hill Country Blvd., Suite T-200
Austin, TX 78738

Phone: 512-732-1000

E-mail: jhopke@americancampus.com

Exhibits:
Exhibit A Corporate and Property Information
Exhibit B { Meter Description & Specifications
Exhibit C Sample Electric Bill
Exhibit D HEFPA Provisions
Exhibit E Submeter Identification Form
Exhibit F Lease Documents
Exhibit G Notice of Intent
Exhibit H Conservation Information
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Exhibit A — Corporate and Property Information

Corporate Details
ACC OP (PARK POINT SU) LLC
Bill Bayless, CEO
12700 Hill Country Blvd., Suite T-200
Austin, TX 78738

Www.americancampus.com

Property Details

Park Point Syracuse
417 Comstock Ave.
Syracuse, NY 13210
Phone: 315-414-2400

Billing and termination notices should be sent to the above address

Electricity Provider:  National Grid Gas and Electricity
300 Erie Blvd., West
Syracuse, NY 13202-4250
800-642-4272

Account Number: 39830-31011

Account Name: AMERICAN CAMP OP PART, LP

Account E-mail: MRiscica@americancampus.com

Electricity Provider: Constellation
14217 Collections Center Dr.
Chicago, IL 60693-0142

Account Number: 2782345305

Account Name: ACC OP Park Point SU LLC

Unit Information — 66 units


http://www.americancampus.com/

Requlatory Complaint Contacts

Primary: Jack Forrest Secondary: Jim Hopke

12700 Hill Country Blvd.,
Ste. T-200

Austin, TX 78738
Phone: 704-246-7871
Fax: 512-494-0603

JForrest@americancampus.com

LLC Agreement (on pages to follow)

Certificate of Formation (on pages to follow)

12700 Hill Country Blvd.,
Ste. T-200

Austin, TX 78738
Phone: 512-732-1000
Fax: 512-494-0603

JHopke@americancampus.com
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ACC OP (PARK POINT SU) LLC

LIMITED LIABILITY COMPANY AGREEMENT

This Limited Liability Company Agreement (this “Agreement”) is enacted as of
August 12, 2014 by AMERICAN CAMPUS COMMUNITIES OPERATING PARTNERSHIP
LP, a Maryland limited partnership (the “Managing Member”). The Managing Member and
any other Members admitted from time to time in accordance with the terms hereof are
individually referred to herein as a ‘“Member” and collectively referred to herein as the
“Members”. Capitalized terms used and not otherwise defined herein have the meanings set
forth on Schedule A hereto.

WITNESSETH:

WHEREAS, the Managing Member has decided to form a limited liability company
under the Limited Liability Company Act of the State of Delaware (the “Act”);

WHEREAS, the Managing Member wishes to set forth, among other things, how the
business and affairs of the Company shall be managed.

NOW, THEREFORE, the undersigned hereby agree as follows:
1, Formation and Name.

The undersigned do hereby form a limited liability company under the Act. The name of
the limited liability company is “ACC OP (Park Point SU) LLC” (the “Company”). The
business of the Company may be conducted under any other name deemed necessary or desirable
by the Members in order to comply with local law.

The undersigned resolve to form and continue the Company as a limited liability
company pursuant to the provisions of the Act and of this Agreement and resolve that its rights
and liabilities shall be as provided in the Act for members except as provided herein.

2 Business.

The sole purpose to be conducted or promoted by the Company since its organization is
to engage in the following activities: (i) to acquire, own, hold, lease, operate, manage and
maintain the Property; (ii) assume and perform its obligations under the Loan Documents; (iii) to
sell, transfer, service, convey, dispose of, pledge, assign, borrow money against, finance,
refinance or otherwise deal with the Property to the extent permitted under the Loan Documents;
and (iv) to engage in any lawful act or activity and to exercise any powers permitted to limited
liability companies organized under the laws of the State of Delaware that are related or
incidental to and necessary, convenient or advisable for the accomplishment of the above
mentioned purposes, but in all events consistent with the terms, conditions and restrictions set
forth in this Agreement.
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Principal Place of Business.

The principal office of the Company shall be located at 12700 Hill Country Boulevard,
Suite T-200, Austin, Texas 78746, or such other place as the Managing Member may designate
from time to time.

4. Duration,

The Company shall continue in existence perpetually unless the Company is dissolved
and its affairs wound up in accordance with the Act or this Agreement. The Members may
terminate this Agreement and dissolve the Company at any time.

5. Fiscal Year.

The fiscal year of the Company shall begin on January 1 of each year and end on
December 31 of that year.

6. Members.

Unless other Members are admitted pursuant to the terms hereof, the Managing Member
shall be the sole member of the Company. The Members hereby resolve to operate the Company
in accordance with the terms of this Agreement.

The Managing Member shall have the power to do any and all acts necessary or
convenient to or for the furtherance of the purposes described herein, including, without
limitation, all powers, statutory or otherwise, possessed by members of limited liability
companies under the laws of the State of Delaware.

7+ Management.

(a) Managing Member.

i) Except for decisions or actions requiring the unanimous approval of the
Members as provided by non-waivable provisions of the Act or applicable law, (A) the powers of
the Company shall be exercised by or under the authority of, and the business and affairs of the
Company shall be managed under the direction of the Managing Member and (B) the Managing
Member may make all decisions and take all actions for the Company as in its sole discretion it
deems necessary or appropriate to carry out the purposes for which the Company is being formed
under this Agreement and to further the interests of the Members.

(b) Delegation of Authority and Duties.

) The Managing Member shall have the authority and duties in the
management of the Company as are normally associated with the chief executive officer of an
entity. The Managing Member shall have the power to act, in the name and on behalf of the
Company, to do all things reasonably necessary for the performance of the Company’s day-to-
day operations. The Managing Member confirms that Diane Elpers is an “authorized person”
within the meaning of Section 18-201 of the Act.
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(ii)  The Managing Member may appoint and elect (as well as remove or
replace with or without cause), as it deems necessary, a Chief Executive Officer, President, Vice
Presidents, a Treasurer or Chief Financial Officer and a Secretary or other officers of the
Company (collectively, the “Officers”). The compensation, if any, of the Officers shall be
determined by the Managing Member.

(iiiy  The Officers shall perform such duties and may exercise such powers as
may be assigned to them by the Managing Member.

(iv)  Unless the Managing Member decides otherwise, if the title of any person
authorized to act on behalf of the Company under this Section 7(b) is one commonly used for
officers of a business corporation formed under the Delaware General Corporation Law, the
assignment of such title shall constitute the delegation to such person of the authority and duties
that are normally associated with that office, subject to any specific delegation of, or restriction
on, authority and duties made pursuant to this Section 7(b). Any number of titles may be held by
the same person. Any delegation pursuant to this Section 7(b) may be revoked at any time by the
Managing Member.

v) Unless authorized to do so by the Managing Member, no Officer shall
have any power or authority to bind the Company in any way, to pledge its credit, or to render it
liable pecuniarily for any purpose.

(vi)  The following individuals be, and they hereby are, elected to serve as
Officers in the capacity set forth opposite their names below until their successors are chosen and
qualified or until their termination by reason of retirement, resignation or other separation
whereupon the authority granted to each such individual shall immediately cease:

William C. Bayless, Jr. - President

Brian Winger - Vice President

Jonathan A. Graf - Vice President, Secretary and Treasurer
James C. Hopke, Jr, - Vice President

William W. Talbot - Vice President

(c) Liability of the Managing Member and Officers/Indemnification.

(i) The Managing Member and the officers of the Company shall not be liable
to the Company for any loss or damages resulting from errors in judgment or for any acts or
omissions that do not constitute willful misconduct or gross negligence on the part of the
Managing Member or such officers. In all transactions for or with the Company, the Managing
Member and such officers shall act in good faith and in a manner believed to be in the best
interests of the Company.

(ii)  The Company, its receiver or its trustee shall indemnify and defend the
Managing Member and each officer against and hold each of them harmless from any and all
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losses, judgments, costs, damages, liabilities, fines, claims and expenses (including, without
limitation, reasonable attorneys’ fees and court costs, which shall be paid by the Company as
incurred) that may be made or imposed upon such persons and any amounts paid in settlement of
any claims sustained by the Company by reason of any act or inaction which is determined by
the Managing Member or such officer in good faith to have been in the best interests of the
Company so long as such conduct shall not constitute willful misconduct or gross negligence.

(iii)  In the event of settlement of any action, suit or proceeding brought or
threatened, such indemnification shall apply to all matters covered by the settlement except for
matters as to which the Company as advised by counsel regularly retained by the Company that
the person secking indemnification, in the opinion of counsel, did not act in good faith. The
foregoing right of indemnification shall be in addition to any rights to which the Managing
Member or officer may otherwise be entitled and shall inure to the benefit of the successors or
assigns of the Managing Member or officer.

(iv)  The Company shall pay the expenses incurred by the Managing Member
or any officer in defending a civil or criminal action, suit or proceeding, upon receipt of an
undertaking by such person to repay such payment if such person shall be determined not to be
entitled to indemnification therefor as provided herein. Any right of indemnity granted under this
Section 7(c) may be satisfied only out of the assets of the Company and no Member of the
Company shall be personally liable with respect to any such claim for indemnification.

(v)  The Managing Member shall have the power to purchase and maintain
insurance in reasonable amounts on behalf of itself and each of the officers, employees and
agents of the Company against any liability incurred by them in their capacities as such, whether
or not the Company has the power to indemnify them against such liability.

8. Capital Contributions.

Capital contributions shall be made in cash or in other assets as may be agreed by the
Managing Member,

9. Allocations of Profits and Losses/Distributions.

All profits and losses of the Company shall be allocated to the Managing Member. All
distributions by the Company shall be allocated in the same proportion as profits and losses.

10. Tax Status,

It is intended that the Company shall be treated as a disregarded entity for federal, income
tax purposes, and the Managing Member shall take all action necessary to qualify for and receive
such tax treatment. The Managing Member shall, to the extent possible, make comparable
elections under state and local laws. The Managing Member may change such tax status at is
discretion.
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11. New Members/Transfers.

Except as provided in Section 14 hereof, new members of the Company may be admitted
only with the consent of the Managing Member. In the event of such admission, this Agreement
shall be amended and/or restated, as determined by the Managing Member. No Member may
sell, assign, pledge, hypothecate or otherwise transfer his or her interest in the Company without
the consent of the Managing Member.

2. Withdrawals.

Subject to the requirements of applicable law, the Members may withdraw all or a
portion of their capital from the Company at any time. Withdrawals may be in cash or in
securities or other instruments held by the Company.

13.  Limited Liability of Members.

The Members in their capacity as a Member shall not be liable for any debts, obligations
or liabilities of the Company.

14.  Liquidation and Dissolution.

(a) Except as otherwise provided in this Section 14, the Company shall continue in
perpetuity. The Company shall be dissolved and its affairs wound up upon the first to occur of
the following:

() The written consent of the Managing Member to dissolve the Company; or
(ii)  The entry of a decree of judicial dissolution under § 18-802 of the Act.

(b)  The Company shall not be dissolved notwithstanding the occurrence of an event
that terminates the continued membership of the last remaining member of the Company if,
within 90 days thereafter, another person that was or is controlled by or was or is under common
control with the Managing Member agrees to become a member and adopts the terms of this
Agreement.

15.  Winding up Affairs and Distribution of Assets.

@) Upon a winding up of the Company, the Managing Member shall be the
liquidating Member (the “Liquidating Member”) and shall proceed to wind up the affairs of the
Company, liquidate the remaining property and assets of the Company and wind-up and
terminate the business of the Company. The Liquidating Member shall cause a full accounting of
the assets and liabilities of the Company to be taken and shall cause the assets to be liquidated
and the business to be wound up as promptly as possible by either or both of the following
methods: (1) selling the Company’s assets and distributing the net proceeds therefrom (after the
payment of the Company’s liabilities) to each Member in accordance with Section 9 hereof; or
(2) distributing the Company’s assets to the Members in kind in accordance with Section 9
hereof (after adequate provision for all liabilities and expenses shall have been made).
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(b) If the Company shall employ method (1) as set forth in Section 15(a) in whole or
part as a means of liquidation, then the proceeds of such liquidation shall be applied in the
following order of priority: (i) first, to the expenses of such liquidation; (ii) second, to the debts
and liabilities of the Company to third parties, if any, in the order of priority provided by law;
(iii) third, a reasonable reserve shall be set up to provide for any contingent or unforeseen
liabilities or obligations of the Company to third parties (to be held and disbursed, at the
discretion of the Liquidating Member, by an escrow agent selected by the Liquidating Member)
and at the expiration of such period as the Liquidating Member may deem advisable, the balance
remaining in such reserve shall be distributed as provided herein; (iv) fourth, to debts of the
Company to the Members; and (v) fifth, to the Members in accordance with Section 9.

(©) In connection with the liquidation of the Company, the Members severally,
jointly, or in any combination upon which they may agree, shall have the first opportunity to
make bids or tenders for all or any portion of the assets of the Company, and such assets shall not
be sold to an outsider except only for a price higher than the highest and best bid of a single
Member, the Members jointly, or a combination of Members. Any bid made by a Member or
Members for all or any portion of the assets shall be made, if at all, within thirty (30) days after
the Liquidating Member or any other Member shall have requested such bids. A copy of each bid
shall be delivered by the Liquidating Member to each Member. Unless otherwise agreed by all
Members, no Member shall be entitled to raise its bid after submission thereof, whether in
response to a bid received by the Company from any other Member or third party, or otherwise.

16. Amendments.

The Members may amend this Agreement at any time by written instrument signed by the
Members and filed with the books and records of the Company. Pending any replacement or
amendment of this Agreement, it is intended that the provisions of the Act be controlling as to
any matters not set forth in this Agreement.

17.  Limitations on the Company’s Activities.

This Section 17 is being adopted in order to comply with certain provisions of the Loan
Documents which require the Company to be a “Single Purpose Entity.” Capitalized terms used
in this Section 17 but not otherwise defined shall have the meanings assigned to such terms in
the Loan Agreement between the Company and Lender.

(a) Notwithstanding anything to the contrary in the Loan Documents or this
Agreement, so long as any Obligations are outstanding, the Company shall not:

(i) engage in any business or activity other than the ownership, operation and
maintenance of the Property, and activities incidental thereto;

(ii)  acquire or own any assets other than (A) the Property, and (B) such

incidental Personal Property as may be necessary for the ownership, leasing, maintenance and
operation of the Property;
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(iii) merge into or consolidate with any Person, or dissolve, terminate,
liquidate in whole or in part, transfer or otherwise dispose of all or substantially all of its assets
or change its legal structure;

(iv) fail to observe all organizational formalities, or fail to preserve its
existence as an entity duly organized, validly existing and in good standing (if applicable) under
the applicable Legal Requirements of the jurisdiction of its organization or formation, or amend,
modify, terminate or fail to comply with the provisions of its organizational documents;

) own any subsidiary, or make any investment in, any Person;
(vi) commingle its funds or assets with the funds or assets of any other Person;

(vii) incur any Indebtedness, secured or unsecured, direct or contingent
(including guaranteeing any obligation), other than (A) the Debt, (B) trade and operational
indebtedness incurred in the ordinary course of business with trade creditors, provided such
indebtedness is (1) unsecured, (2) not evidenced by a note, (3) on commercially reasonable terms
and conditions, and (4) due not more than sixty (60) days past the date incurred and paid on or
prior to such date, and/or (C) Permitted Equipment Leases; provided however, the aggregate
amount of the indebtedness described in (B) and (C) shall not exceed at any time two percent
(2%) of the outstanding principal amount of the Debt. No Indebtedness other than the Debt may
be secured (subordinate or pari passu) by the Property;

(viii) fail to maintain all of its books, records, financial statements and bank
accounts separate from those of any other Person (including, without limitation, any Affiliates).
The Company’s assets have not and will not be listed as assets on the financial statement of any
other Person; provided, however, that the Company’s assets may be included in a consolidated
financial statement of its Affiliates provided that (i) appropriate notation shall be made on such
consolidated financial statements to indicate the separateness of the Company and such Affiliates
and to indicate that the Company’s assets and credit are not available to satisfy the debts and
other obligations of such Affiliates or any other Person and (ii) such assets shall be listed on the
Company’s own separate balance sheet. the Company has maintained and will maintain its
books, records, resolutions and agreements as official records;

(ix) enter into any contract or agreement with any general partner, member,
shareholder, principal or Affiliate, except upon terms and conditions that are intrinsically fair and
substantially similar to those that would be available on an arm’s-length basis with unaffiliated
third parties;

(x)  maintain its assets in such a manner that it will be costly or difficult to
segregate, ascertain or identify its individual assets from those of any other Person;

(xi) assume or guaranty the debts of any other Person, hold itself out to be
responsible for the debts of any other Person, or otherwise pledge its assets for the benefit of any
other Person or hold out its credit as being available to satisfy the obligations of any other
Person;

(xii) make any loans or advances to any Person;
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(xiii) fail to file its own tax returns (unless prohibited by applicable Legal
Requirements from doing so);

(xiv) fail either to hold itself out to the public as a legal entity separate and
distinct from any other Person or to conduct its business solely in its own name or fail to correct
any known misunderstanding regarding its separate identity;

(xv) fail to maintain adequate capital for the normal obligations reasonably
foreseeable in a business of its size and character and in light of its contemplated business
operations (to the extent there exists sufficient cash flow from the Property to do s0);

(xvi) without the unanimous written consent of all of its members (a) file or
consent to the filing of any petition, either voluntary or involuntary, to take advantage of any
Creditors Rights Laws, (b) seek or consent to the appointment of a receiver, liquidator or any
similar official, (c) take any action that might cause such entity to become insolvent, or (d) make
an assignment for the benefit of creditors;

(xvii) fail to allocate shared expenses (including, without limitation, shared
office space) or fail to use separate stationery, invoices and checks;

(xviii) fail to pay its own liabilities (including, without limitation, salaries of its
own employees) from its own funds or fail to maintain a sufficient number of employees in light
of its contemplated business operations (in each case to the extent there exists sufficient cash
flow from the Property to do so0); or

(xix) acquire obligations or securities of its partners, members, shareholders or
other Affiliates, as applicable.

(b)  Upon the occurrence of any event that causes the last remaining member of the
Company to cease to be the member of the Company (other than (A) upon an assignment by
Member of all of its limited liability company interest in the Company and the admission of the
transferee in accordance with the Loan Documents and this Agreement, or (B) the resignation of
Member and the admission of an additional member of the Company in accordance with the
terms of the Loan Documents and this Agreement), William W. Talbot shall, without any action
of any other Person and simultaneously with the Member ceasing to be the member of the
Company automatically be admitted to the Company as a member with a 0% economic interest
(“Special Member”) and shall continue the Company without dissolution. Special Member may
not resign from the Company or transfer its rights as Special Member unless a successor Special
Member has been admitted to the Company in accordance with requirements of Delaware law.
Special Member shall automatically cease to be a member of the Company upon the admission
to the Company of the first substitute member. Special Member shall be a member of the
Company that has no interest in the profits, losses and capital of the Company and has no right to
receive any distributions of the assets of the Company. Pursuant to the applicable provisions of
the Act, Special Member shall not be required to make any capital contributions to the Company
and shall not receive a limited liability company interest in the Company. Special Member, in its
capacity as Special Member, may not bind the Company. Except as required by any mandatory
provision of the Act, Special Member, in its capacity as Special Member, shall have no right to
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vote on, approve or otherwise consent to any action by, or matter relating to, the Company
including, without limitation, the merger, consolidation or conversion of the Company. In order
to implement the admission to the Company of Special Member, Special Member shall execute a
counterpart to this Agreement. Prior to its admission to the Company as Special Member,
Special Member shall not be a member of the Company.

©) Upon the occurrence of any event that causes the Member to cease to be a
member of Borrower to the fullest extent permitted by law, the personal representative of
Member shall, within ninety (90) days after the occurrence of the event that terminated the
continued membership of Member in Borrower agree in writing (A) to continue Borrower and
(B) to the admission of the personal representative or its nominee or designee, as the case may
be, as a substitute member of Borrower effective as of the occurrence of the event that
terminated the continued membership of Member in Borrower. Any action initiated by or
brought against Member or Special Member under any Creditors Rights Laws shall not cause
Member or Special Member to cease to be a member of Borrower and upon the occurrence of
such an event, the business of Borrower shall continue without dissolution. Each of Member and
Special Member waives any right it might have to agree in writing to dissolve Borrower upon the
occurrence of any action initiated by or brought against Member or Special Member under any
Creditors Rights Laws, or the occurrence of an event that causes Member or Special Member to
cease to be a member of Borrower.

18. Miscellaneous.

(a) Severability. If any provision of this Agreement is held to be invalid, illegal or
unenforceable, the validity, legality and enforceability of the remaining provisions shall not in
any way be affected or impaired thereby.

(b)  Captions. All captions used in this Agreement are for convenience only and shall
not affect the meaning or construction of any provision hereof.

(c) Governing Law. This Agreement shall be governed by and construed in
accordance with the laws of the State of Delaware.

(d)  Successors and Assigns. This Agreement shall be binding upon and inure to the
benefit of the Members and their res<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>