STATE OF NEW YORK
PUBLI C SERVI CE COWMM SSI ON

At a session of the Public Service
Comm ssion held in the Gty of
Al bany on July 24, 2002

COWM SSI ONERS PRESENT:

Maureen O. Hel ner, Chairnan
James D. Bennett

Leonard A. Wi ss

Neal N. Gl vin

CASE 01-M 0886 - In the Matter of the Rules and Regul ati ons of
t he Public Service Conm ssion, Contained in
16 NYCRR, Addition of 3.9(e), Regarding
Medi ator Confidentiality.

MEMORANDUM AND RESOLUTI ON ADOPTI NG ADDI TI ON
OF SECTION 3.9(e) TO 16 NYCRR

(I'ssued and Effective August 5, 2002)

BY THE COW SSI ON:
| NTRODUCTI ON

On July 17, 2001 the Conm ssion authorized the
i ssuance of a Notice of Proposed Rul emaking (NPRM to solicit
comments on the Conm ssion’s proposal to include a provision for
medi ator confidentiality in 16 NYCRR Section 3.9. The new 83.9
(e) will permt Departnent of Public Service enployees or agents
to maintain the confidentiality of nediation comunications. The
Comm ssi on has engaged increasingly in alternative dispute
resol uti on processes in devel oping public policy and determ ni ng
and nonitoring operating practices anong conpetitors and
i ncunbent providers of regul ated services. Departnent Staff
facilitate and nedi ate nunmerous cases in which the parties offer
confidential comrunications. This rule is needed to protect
t hese confidential comunications fromdisclosure. A simlar
provision is contained in 16 NYCRR 3.9 (d) (confidentiality of
settlement discussions). Public Service Law 8 15 obligates
enpl oyees of the departnent to protect from disclosure any
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confidential information obtained in the conduct of Departnent

busi ness. The purpose of the adopted rule 3.9 (e) is to extend

the protections in Section 3.9 (d) to other alternative dispute
resol uti on processes used in the Departnent.

ANALYSI S OF COVMENTS AND DI SCUSSI ON

Comments were subnmitted by four parties.®! After
consi deration of these conments which are di scussed bel ow, no
further revisions to the rule are required. The final rule we
adopt is contained in the Resolution attached hereto.

New York State Electric and Gas Corporation (NYSEG
agreed with the need for nediator confidentiality. NYSEG
conment ed:

a. A strong confidentiality provision nust be adopt ed.
NYSEG states it is inperative that the
confidentiality of nediation comunications be
mai ntai ned by all participants.

b. Mediation should be conducted by neutral third
parties or Departnment Adm nistrative Law Judges, and
not by Staff. NYSEG believes that under the proposed
anmendnent it is unclear whether agents or enpl oyees
of the Departnent can participate in nediation
wi thout a neutral party al so being present.

c. Mediation should be limted to those matters within
the Commi ssion’s jurisdiction. NYSEG believes that
Comm ssi on representatives should not inject
t hensel ves into negotiations under the guise of
nmedi ati on.

YFormal comments were received from Consol i dat ed Edi son, New
York State Electric and Gas Corporation (NYSEG, M. Jeffrey
Shankman (citing a ruling he obtained fromthe Conmttee on
Open Governnent), and the law firm of LeBoeuf, Lanb, G eene
&VacRae on behal f of Tine Warner Telecom NY, L.P

-2-
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d. The proposed anmendnent requires additional
specificity as to its applicability. 1t suggests
t hat nedi ati on should not be directed, should be
initiated only after consent by both parties, and
shoul d be voluntary rather than required.

The NYSEG comnments, for the nost part, relate to the
applicability and use of alternative dispute resolution
processes and tools in our proceedings. These conments will be
noted for future reference, but do not relate directly to this
confidentiality rule. Qherwi se NYSEG articul ates the need for
a strong commtnent to confidentiality in mediation, and appears
to support our rule.

M. Shankman argues that an advi sory opinion by the
Comm ttee on Qpen Government supports his viewthat the rule is
contrary to open governnent. The letter of the Conmittee on Open
Gover nment addresses our settlement rule in 3.9 (d), not the

medi ator confidentiality rule in 83.9 (e).
Confidentiality is vital to the process of nediation.

Medi ation is a process in which a neutral party attenpts to
bring about the resolution of controversial issues between
parties by assisting themin conmunicating effectively to design
a solution to their problem Consistent with alternative

di spute resol ution standards and practices, parties to a

medi ati on expect confidences to be maintained. Collaborative
proceedi ngs undertaken by the Departnent usually entail using
Departnent enpl oyees as facilitators. |In this capacity, our
Staff (including Adm nistrative Law Judges) are presented with
confidential statenents, which should be protected from

di sclosure to preserve the integrity of the collaborative
process. Moreover, participants in these collaborations wll
participate effectively and openly if their communications are
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respected. It is vital to adhere to the ethical standards that
have been unifornmy devel oped for nediation. 2

Ti me Warner Tel ecomlInc. supports the proposed
anmendnent to the Comm ssion’s Regulations. Its letter states
that since a simlar provision already exists for settlenent
di scussions, the confidentiality rule will pronote and encourage
further involvenent in nediation between the parties and the
Staff of the Departnent of Public Service.

Consol i dat ed Edi son Conpany of New York Inc.
(Consol i dat ed Edi son) supports the rule but seeks to extend the
confidentiality to include agreenents to nedi ate and any
settlenments or agreements reached as a result of the mediation
Typically, agreenments to nediate and the result of the
medi ati on, the agreement, are public documents.® CQur orders
approvi ng nedi ati on agreenents are public docunents. It is
i nconsistent with our practice to keep an agreenent confidenti al
as Consol i dat ed Edi son suggests, unless the terns of the
agreenent neet other standards set forth in the Public Oficers
Law. The concerns Consol i dated Edi son expresses go to the
precedential nature of the agreenment and the conpany’ s agreenent
to mediate. Since there is no precedent accorded to the terns
of a nmediation, nor the decision of a party to nediate, we see
no need to revise the rule.

SEQRA REVI EW
We have reviewed the proposed regul ati on pursuant to
the State Environnental Quality Review Act and its inplenenting
regulations and find that it is a Type Il action (one previously
determ ned not to have a significant adverse effect on the
environment) within the nmeaning of 16 NYCRR 87.2 (b) ().

2See 5 USC d574 (1998); AAA/ ABA Code of Ethics for Arbitrators in
Commerci al D sputes (1993); Society of Professionals in Dispute
Resolution (SPIDR), Ethical Standards of Professional
Responsibility (Supp 1995); NY Judiciary Law 8849-b (6); and
Uni form Medi ation Act (Adopted by the ABA, Feb 2002).

3NY Judiciary Law §849-b; Uniform Medi ation Act (February 2002).
- 4-
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CONCLUSI ON
Havi ng consi dered the conments received concerning the
proposed addition of a new subdivision of 16 NYCRR
Section 3.9(e), we hereby adopt the rule as set out in the
attached resol ution.

By the Conmmi ssion,

( SI GNED) JANET HAND DEI XLER
Secretary
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RESCLUTI ON BY THE COWM SS| ON

Statutory Authority
Public Service Law, Sections 4(1), 15, 20(1)

CASE 01-M 0886 - In the Matter of the Rul es and Regul ati ons of
t he Public Service Comm ssion, Contained in
16 NYCRR, Addition of Section 3.9(e), Regarding
Medi ator Confidentiality.

At a session of the Public Service Conmm ssion held in
the City of Al bany, on July 24, 2002, the Comm ssion, by a

unani nous vote of its nenbers present:

RESOLVED

1. That the provisions of Section 202(1) of the State
Adm ni strative Procedure Act and Section 101-a(2) of the
Executive Law having been conplied with, Title 16 of the official
conpi | ation of Codes, Rules and Regul ations of the State of New
York is amended, effective upon publication of a Notice of

Adoption in the State Register, by adding a new subdivision (e)

to 16 NYCRR 83.9 as shown on the follow ng page.
2. That the Secretary to the Commission is directed to

file a copy of this Resolution with the Secretary of State.
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Rul e 3.9(e)

Confidentiality in nediations. The confidentiality
provisions set forth in subdivision (d) of this section shall apply to
a neutral and any agent or enpl oyee of the Departnent of Public
Service participating in a nedi ated proceeding. A nediated proceedi ng
is any process in which an alternative dispute resolution technique is
used to resolve an issue in controversy, where a neutral may be
appoi nted and specific parties participate. |In particular, any oral
or witten comunication prepared for the purpose of a nediated
proceedi ng (nedi ati on communi cation), shall not be required to be
disclosed. A witten agreenent to enter into a nedi ated proceedi ng or
reached as a final result of such proceeding, or any conmuni cation the
parties agree is public information, is not a nmediation comrunication.



